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PREFACE  TO  THE  SIXTH  EDITION. 


In  preparing  the  present  Edition  for  the  Press,  the 
Editors,  while  omitting  nothing  which  they  considered 
to  be  of  practical  utility,  haye  eHniinated  everything 
calculated  unnecessarily  to  swell  the  bulk  and  cost  of 
the  Volume.  The  last  Edition,  which  was  brought  out 
under  circumstances  of  exceptional  pressure,  has  been 
thoroughly  revised,  and  the  greater  part  of  it  has 
been  entirely  re- written;  every  case,  within  the  scope 
of  the  wort,  has  been  carefully  noted  up  down  to  the 
date  of  publication ;  and  in  a  word,  no  effort  has  been 
spared  to  retain  for  the  present  Volume  the  popularity 
which  its  predecessors  have  now  for  more  than  a  quarter 
of  a  century  enjoyed. 

G.  O.  M. 
E.  A.  W. 

February,  1885. 
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ADDENDA. 


j  Adda  reference  to  Cottrellv.  Cottrell,  W.  N.  (1885),  23. 


Page  18,  line  30.   Add  a  reference  to  Re  United  Shepherd's  Wheal  Co.,  W.  N.  (1885),  15. 

,,      34,  line  45. 

,,    148,  line  35. 

,,    153,  line  43.   Add  a  reference  to  Re  Diike  of  Bucchuch's  Estate,  "W.  N.  (1885),  14. 

„    183,  line  30.   Add— "  As  to  an  annuitant,  see  Foole  v.  Foole,  W.  N.  (1885),  15." 

,,  193,  line  10.  Add — "  Person,  J.,  has  held,  that  in  the  case  of  a  -woman  married 
before  the  Act,  sect.  1  applies  only  as  to  property  acquired  by  her  after  the 
Act  {Re  Harris,  28  Ch.  D.  171)." 

,,  266,  line  S.  Add — "  An  order  dismissing  an  action  for  want  of  prosecution  with- 
out costs  is  not  subject  to  appeal  [Snelling  v.  Fulling,  N.  W.  (1885),  13)."  I 

,,  ,,  line  50.  Add — "  On  an  appeal  for  costs  the  decision  of  the  judge  below  will 
rarely  be  interfered  with  {Re  Gilbert,  W.  N.  (1885),  21)." 

,,  305,  line  41.  Add — "The  Attorney-General  of  the  Duchy  of  Lancaster  cannot 
exhibit  an  information  in  the  High  Court  of  Justice  {Attorney-  General  of  the 
Duchy  of  Lancaster  Y.  Duke  of  Devonshire,  14  Q.  B.  D.  195)." 

„    320,  line  22.  Agnew  v.  Vsher  is  now  reported  in  14  Q.  B.  D.  78. 

,,  324,  line  31.  Add — "Where  a  writ  is  issued  against  a  firm  and  served  on  one 
member,  who  appears  in  his  own  name,  but  there  is  no  service  on  or  appear- 
ance by  the  other  members,  judgment  cannot  be  signed  against  the  firm  for 
default  of  appearance  {Adam  v.  Totvnend,  14  Q.  B.  D.  103)." 

„    337,  line  11.   ^dff— "  And  see  Drage  v.  Sartopp,  W.  N.  (1885),  17." 

,,  357,  line  22.  ^<M—"  In  JSte^te  v.  Osmiwiow,  now  reported  in  23  Ch.  D.  119,  it  was 
held  that  where  a  plaintiff  claims  a  definite  sum  made  up  of  a  number  of 
items,  he  must  give  particulars  of  demand,  though  he  will  not  be  ordered  to 
do  so  if  he  only  claims  an  account." 

,,  374,  line  52.  Add— "  Am.  action  may  be  dismissed  for  want  of  prosecution  with- 
out costs,  and  there  is  no  appeal  in  such  case  {Smiling  v.  Fulling,  W.  N. 
(1885),  13)." 

333,  line  36.  Add — "  Commimications  made  by  a  solicitor  to  his  client  before  the 
commission  of  a  crime,  for  the  purpose  of  being  guided  or  helped  in  the  com- 
mission of  it,  are  not  privileged  from  disclosure  {The  Queen  v.  Cox  and 
Railton,  14  Q.  B.  B.  153)." 

398  line  32.  Add — "Under  an  order  directing  an  account,  and  not  referring  to 
settled  accounts,  the  accounting  party  may  set  up  settled  accounts,  though 
the  order  does  not  direct  that  settled  accounts  shall  not  be  disturbed,  and  the 
opposite  party  may  impeach  them  though  the  order  does  not  expressly  give 
him  liberty  to  do  so  {Solgate  v.  Shutt,  28  Oh.  D.  111)." 

„    487,  line    7.  ^d*-"  Varied  on  appeal,  W.  N.  (1885),  10." 


Ix  ADDENDA. 

Page  509,  line  15.   Add  a  reference  to  Dawson  v.  Fox,  W.  N.  (1885),  11. 

„     512,  line  23.  Ex  parte  Blease  is  now  reported  in  14  Q.  B.  D.  123. 

,,  „  line  45.  Add — "When  a  respondent  has  given  notice  that  he  will  contend 
that  the  decision  below  should  be  varied,  and  the  appellant  subsequently 
withdraws  his  appeal,  such  notice  entitles  the  respondent  to  elect  whether 
to  continue  or  withdraw  his  cross-appeal.  If  he  continues  it  the  appel- 
lant may  give  a  cross-notice  that  he  will  bring  forward  his  original  con- 
tention on  the  hearing  of  the  respondent's  appeal  [The  Beeswinj,  10 
P.  D.  18)." 

„     516,  line  28.  Ex  parte  Ardeii  is  now  reported  in  14  Q.  B.  D.  121. 

„     544,  line  17.   Add  a  reference  to  Fiiniess  v.  Davis,  W.  N.  (1885),  14. 

„     681,  line  21.  Add  a  reference  to  Ex  parte  Hasher,  14  Q.  B.  D.  82. 


STATUTES,  ORDERS  AID  RULES 


EELATINO  TO  THE 


CHAJYCERY  DiriSIOJV 

OF  THE 

HiaS  COURT  OF  JUSTICE. 


SOLIOITOES  ACT,  1843.  6  &  7  Viot. 

u.  73,  S8.  37-43 
6  &  7  VICT.,  Cap.  73,  ss.  37—43.  

An  Act  for  consolidatinp  and  amending  several  of  the  Laws  relating 
to  Attorneys  and  Solicitors  practising  in  England  wnd  Wales. 

P2nd  August,  1843.] 

XXXVU.  And  be  it  enacted,  that  from  and  after  the  passing  of  Solicitors  to 
this  Act  no  attorney  or  solicitor  (a),  nor  any  executor,  administrator,  and^not  to  ' 
or  assignee  (6)  of  any  attorney  or  solicitor,  shall  commence  or  main-  commence 
tain  any  action  or  suit  (c)  for  the  recovery  of  any  fees,  charges,  or  tui  one  month 
disbursements  for  any  business  done  by  such  attorney  or  solicitor  {d),  after  delivery, 
until  the  expiration  of  one  month  (e)  after  such  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney,  or  solicitor, 
shall  have  delivered  (_/)  unto  the  party  to  be  charged  therewith,  or 
sent  by  the  post  to  or  left  {g)  for  him  at  his  counting-house,  office  of 
business,  dwelling-house,  or  last  known  place  of  abode,  a  biU  (A)  of 
such  fees,  charges,  and  disbursements,  and  which  bill  shall  either  be 
subscribed  (i)  with  the  proper  hand  of  such  attorney  or  solicitor  (or, 
in  the  case  of  a  partnership,  by  any  of  the  partners,  either  with  his 
own  name  or  with  the  name  or  style  of  such  partnership),  or  of  the 
executor,  administrator,  or  assignee  {k)  of  such  attorney  or  solicitor, 
or  be  enclosed  in  or  accompanied  by  a  letter  subscribed  in  like  manner 
referring  to  such  bUl  (Ji)  ; 

And  upon  the  application  of  the  party  chargeable  (/)  by  such  biU  Reference  of 
within  such  month  it  shall  be  lawful,  in  case  the  business  contained     ;  ;.  ■^"^ther 
in  such  biU  or  any  part  thereof  shall  have  been  transacted  in  the  High  business 
Court  of  Chancery  (m),  or  in  any  other  Court  of  Equity,  or  in  any  Court  ot  no? 
matter  of  bankruptcy  or  lunacy,  or  in  case  no  part  of  such  business  for  taxation.' 
shall  have  been  transacted  in  any  Court  of  Law  or  Equity  {m)  for  the 
Lord  High  Chancellor  or  the  Master  of  the  Eolls  {m),  and  in  case  any 
part  of  such  business  shall  have  been  transacted  in  any  other  Court, 
for  the   Courts  of    Queen's  Bench,   Common  Pleas,  Exchequer  (m), 
Court  of  Common  Pleas  at  Lancaster,  or  Court  of  Pleas  at  Durham, 
or  any  judge  of    either  of  them,  and  they  are  hereby  respectively 
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6  &  7  Vict,     required  to  refer  (ra)  such,  bill,  and  the  demand  of  such,  attorney  or 
c.  73,  ss.37-43  solicitor,  executor,  administrator,  or  assignee,  thereupon  to  be  taxed 
and  settled  by  the  proper  officer  of  the  court  in  which  such  reference 
shaU.  be  made  without  any  money  being  brought  into  court ;  and  the 
Court  or  judge  makiag  such  reference  shall  restrain  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such  attorney  or 
solicitor,  from  commencing  any  action  or  suit  touching  such  demand 
pendiag  such  reference ; 
Taxation  after      AiTD  in  case  no  such  application  as  aforesaid  shall  be  made  within 
such  month  as  aforesaid,  then  it  shall  be  lawful  for  such  reference  to 
be  made  as  aforesaid,  either  upon  the  application  of  the  attorney  or 
'    solicitor,  or  the  executor,  administrator,  or  assignee  of  the  attorney  or 
solicitor,  whose  bill  may  have  been  so  as  aforesaid  delivered,  sent,  or 
left,  or  upon  the  application  of  the  party  chargeable  by  such  bUl, 
with  such  directions  and  subject  to  such  conditions  as  the  Court  or 
judge  making  such  reference  shall  think  proper  (o) ;  and  such  Court 
or  judge  may  restrain   such  attorney  or  solicitor,  or  the  executor, 
admiaistrator,   or  assignee  of  such  attorney  or  solicitor,  from  com- 
mencing or  prosecuting  any  action  or   suit  touching   such  demand 
pending    such    reference,   upon    such    terms    as    shall    be    thought 
proper {p) : 
Taxation  after      Peovtded  always,  that  no  such  reference  as  aforesaid  shall  be 
ver   0  ,  directed  upon  an  application  made  by  the  party  chargeable  with  such 

bill  after  a  verdict  shall  have  been  obtained  or  a  writ  of  inquiry 
executed  in  any  action  {q)  for  the  recovery  of  the  demand  of  such 
attorney  or  solicitor,  or  executor,  administrator,  or  assignee  of  such 
or  after  twelve  attorney  or  solicitor,  or  after  the  expiration  of  twelve  months  after 

BpeoiaUir^  ^^  ^^"'^  ^^^  ®^^^  -^^^^  ^^^^  delivered,  sent,  or  left  as  aforesaid,  except 
cumstances.  under  special  circumstances  {r),  to  be  proved  to  the  satisfaction  of  the 
OoTirt  or  judge  to  whom  the  application  for  such  reference  shall  be 
made ;  and  upon  every  such  reference,  if  either  the  attorney  or  soli- 
citor, or  executor,  administrator,  or  assignee  of  the  attorney  or  soli- 
citor, whose  bin  shall  have  been  delivered,  sent,  or  left,  or  the  party- 
chargeable  with  such  bUl,  having  due  notice  shall  refuse  or  neglect  to 
attend  such  taxation,  the  officer  to  whom  such  reference  shall  be"  made 
may  proceed  to  tax  and  settle  such  biU  and  demand  ex  parte  ; 
Payment  of  And  in  case  any  such  reference  as  aforesaid  shaU  be  made  upon  the 

tion!  °*  ^^^^'  application  of  the  party  chargeable  with  such  bill,  or  upon  the  appli- 
cation of  such  attorney  or  solicitor,  or  the  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  and  the  party  chargeable  with 
such  bill  shall  attend  («)  upon  such  taxation,  the  costs  of  such  reference 
shall,  except  as  hereinafter  provided  for,  be  paid  according  to  the  event 
of  such  taxation ;  that  is  to  say,  if  such  biU  when  taxed  be  less  by  a 
sixth  part  than  the  bill  delivered,  sent,  or  left,  then  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such  attorney  or 
solicitor,  shall  pay  such  costs ;  and  if  such  biU  when  taxed  shall  not  be 
less  by  a  sixth  part  than  the  bill  delivered,  sent,  or  left,  then  the  party 
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chargeable  witli  such  bill,  making  such,  application  or  bo  attending,  6  &  7  Vict. 
shaU  pay  such  costs  (t)  ■  and  every  order  to  be  made  for  such  reference  "•  '^^'  ^^-  ^^'^^ 
as  aforesaid  shall  direct  the  officer  to  whom  such  reference  shall  be 
made  to  tax  such  costs  of  such  reference  to  be  so  paid  as  aforesaid, 
and  to  certify  what,  upon  such  reference,  shall  be  found  to  be  due  to 
or  from  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  in  respect  of  such  bill  and  demand,  and 
of  the  costs  of  such  reference  if  payable:  Provided  also,  that  such 
officer  shall  in  aU  cases  be  at  liberty  to  certify  specially  any  circum- 
stances relating  to  such  biU  or  taxation,  and  the  Court  or  judge  shall 
be  at  liberty  to  make  thereupon  any  such  order  as  such  Court  or  judge 
may  think  right  respecting  the  payment  of  the  costs  of  such  taxation  : 
Provided  also,  that  where  such  reference  as  aforesaid  shaU.  be  made 
when  the  same  is  not  authorised  to  be  made  except  under  special  cir- 
cumstances, as  hereinbefore  provided,  then  the  said  Court  or  judge 
shall  be  at  liberty,  if  it  shall  be  thought  fit,  to  give  any  special  direc- 
tions relative  to  the  costs  of  such  reference  : 

Pbovxded  also,  that  it  shall  be  lawful  for  the  said  respective  Courts  Court  may 
and  judges,  in  the  same  cases  in  which  they  are  respectively  authorised  t^  deliver  his 
to  refer  a  bOl  which  has  been  so  as  aforesaid  delivered,  sent,  or  left,  to  l>ill>  and  to 
make  such  order  for  the  delivery  {u)  by  any  attorney  or  solicitor,  or  the  ^elTSo. 
executor,  administrator,  or  assignee  of  any  attorney  or  solicitor,  of  such 
bin  as  aforesaid,  and  for  the  delivery  (m)  up  of  deeds,  documents,  or 
papers  in  his  possession,  custody,  or  power,  or  otherwise  touching  the 
same,  in  the  same  manner  as  has  heretofore  been  done  as  regards  such 
attorney  or  solicitor,  by  such  Courts  or  judges  respectively,  where  any 
such  business  had  been  transacted  in  the  Court  in  which  such  order 
was  made : 

Pbovtded  Also,  that  it  shall  not  in  any  case  be  necessary  in  the  first  Evidence  of 
instance  for  such  attorney  or  solicitor,  or  the  executor,  administrator,  {jju_  ^ 
or  assignee  of  such  attorney  or  solicitor,  in  proving  a  compliance  with 
this  Act,  to  prove  the  contents  of  the  biU  he  may  have  delivered,  sent, 
or  left,  but  it  shall  be  sufficient  to  prove  that  a  biU  of  fees,  charges, 
or  disbursements,  subscribed  in  the  manner  aforesaid,  or  enclosed  in 
or  accompanied  by  such  letter  as  aforesaid,  was  delivered,  sent,  or  left 
in  manner  aforesaid ;  but  nevertheless  it  shaU  be  competent  for  the 
other  party  to  show  that  the  bill  so  delivered,  sent,  or  left,  was  not 
such  a  biU  as  constituted  a  bond,  fide  compliance  with  this  Act. 

It  shall  be  lawful  for  any  judge  of  the  superior  Courts  of  law  and  Power  to 
eqtiity  to  authorise  an  attorney  or  solicitor  to  commence  an  action  or  aotion"before ' 
suit  for  the  recovery  of  his  fees,  charges,  or  disbursements  against  the  expiration  of 
party  chargeable  therewith,  and  also  to  refer  his  bill  of  fees,  charges,  ™ega?prao. 
and  disbursements,   and  the  demand  of  such  attorney  and  solicitor  titioners  Act, 
thereupon,  to  be  taxed  and  settled  by  the  proper  officer  of  the  Court  in  ^*^^'  ^-  2- 
which  such  reference  shall  be  made,  although  one  month  shaU  not 
have  expired  from  the  delivery  of  the  bill  of  fees,  charges,  or  disburse- 
ments, on  proof  to  the  satisfaction  of  the  said  judge  that  there  is  pro- 
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6  &  7  Vict.     baWe  cause  for  believing  that  the  party  chargeable  therewith  is  about 
c.  73,  Ba.  37-43  ^^  ^^j^  England  or  to  become  a  bankrupt  or  a  liquidating  or  com- 
pounding debtor,  or  to  take  any  other  steps  or  do  any  other  act  which, 
in  the  opinion  of  the  judge,  would  tend  to  defeat  or  delay  such  attorney 
or  solicitor  in  obtaining  payment  (»). 


Short  title. 

"  Attorney 
or  solicitor." 


General  juriS' 
diction  over 
solicitors. 


Action  for 
account  and 
taxation. 


Non-deliverjr. 

Remedies  of 
solicitor. 


"  Business.' 
"Month." 


What  is  "  de- 
livery." 


The  Act  is  now  called  "  The  Solicitors  Act,  1843  ; "  see  The  Solicitors  Act,  1877, 
40  &  41  Vict.  c.  25,  s.  1. 

(a)  Attorneys  and  solicitors  are  now  styled  "  Solicitors  of  the  Supreme  Court" 
(Judicature  Act,  1873,  s.  87) ;  and  see  Judicature  Act,  1875,  s.  14,  and  Judicature 
Act,  1881,  B.  24,  infra,  as  to  power  of  adapting  enactments  to  solicitors  of  the 
Supreme  Court. 

As  to  the  general  jurisdiction  over  solicitors,  see  Cowdell  v.  Neale,  1  C.  B.  N.  S. 
332  ;  Hx  parte  Lord  Camdross,  5  M.  &  W.  645  ;  Ex  parte  Arrowsmith,  13  Ves.  126  ; 
iS«  Forsyth,  34  Beav.  140 ;  on  appeal,  2  De  G-.  J.  &  S.  609  ;  13  W.  R.  932  ;  12  L.  T. 
687 ;  Judicature  Act,  1873,  s.  87. 

The  Act  should  be  construed  liberally  for  the  client  {MngUheart  v.  Moore,  15  M. 
&  W.  548  ;  Maddeford  v.  Austwiek,  3  M.  &  Cr.  423 ;  Williams  v.  Griffiths,  10  M. 
ftW.  125). 

The  summary  jurisdiction  given  by  the  Act  does  not  exclude  the  right  of  a  client 
to  bring  an  action  against  his  solicitor  for  an  account  [Morgan  v.  Siggins,  5  Jur. 
N.  S.  236  ;  lyddon  v.  Moss,  4  De  G.  &  J.  104  ;  O'Brien  v.  Lewis,  9  Jur.  N.  S.  321) ; 
or  to  enforce  an  agreement  for  delivery  by  petition  [Re  Bailey,  34  Beav.  392).  But 
a  cestui  que  trust,  out  of  whose  property  the  bills  have  been  paid,  cannot  sue  the 
solicitors  of  the  trustees  for  an  account  and  taxation  of  the  bills  {In  re  Spencer, 
Spencer  v.  Mart,  30  "W.  R.  296;  W.  N.  (1881),  170). 

(i)  An  assignee  in  bankruptcy  was  held  to  be  within  the  Act  (He  Walton,  4  K.  & 
J.  78) ;  and  see  Ingle  v.  M'Outchan,  12  Q.  B.  D.  518,  and  note  (A),  infra,  p.  5. 

[c)  As  to  pleading  non-delivery,  see  Lane  v.  Glenny,  7  Ad.  &  Ell.  83  ;  Morgan  v. 
Btiddock,  10  Dowl.  Pr.  Ca.  311 ;  Hitchins  v.  Tate,  7  C.  B.  875  ;  Flower  v.  Newton, 
11  Jur.  875. 

A  solicitor  may  set  ofi  a  bill  before  delivery  [Lester  v.  Lazarus,  2  C.  M.  &  R.  665  ; 
Broum  v.  Tibbits,  31  L.  J.  C.  P.  406 ;  10  W.  R.  465) ;  or  prove  in  bankruptcy 
[Ex  parte  Prideaux,  1  Gl.  &  Jam.  28  ;  and  see  Ex  parte  Dewdney,  2  Rose,  69 ;  Ex 
pa/rte  Steele,  16  Ves.  166) ;  or  sue  on  a  promissory  note  or  other  collateral  agreement 
[Jeffreys  v.  Evans,  14  M.  &  W.  210  ;  14  L.  J.  Ex.  363  ;  Re  Moss,  17  Beav.  346  ; 
Thomas  v.  Cross,  10  Jur.  N.  S.  1163  ;  13  W.  R.  166).  But  he  cannot  recover  on  an 
account  stated  in  respect  of  a  bill  of  costs,  unless  the  bill  has  been  duly  delivered 
[Brooks  V.  Bockett,  9  Q.  B.  847).  In  Waugh  v.  Waddell,  16  Beav.  621,  it  was  held 
that  pending  a  reference  for  taxation  a  solicitor  could  not  by  suit  enforce  a  charge 
for  costs  given  him  by  a  married  woman  on  her  separate  estate  ;  see  this  case  com- 
mented on  in  Thomas  v.  Gross.  After  taxation,  an  action  by  the  solicitor  on  his  bill 
is  a  contempt  [Re  Campbell,  3  De  G.  M.  &  G.  686). 

A  solicitor  has  no  statutory  right  to  have  the  amount  of  his  charges  ascertained 
by  taxation  Only  [Ex  parte  Ditton,  Re  Woods,  13  Ch.  D.  318  ;  28  W.  R.  408  ;  42 
L.  T.  161 ;  where  a  solicitor  who  tendered  a  proof  in  the  bankruptcy  of  his  client 
in  respect  of  costs  due  to  him,  was  held  not  entitled  to  have  his  bUl  referred  for 
taxation,  as  the  registrar  had  jurisdiction  to  determine  the  amount  due,  availing 
himself,  if  necessary,  of  the  advice  of  the  taxing  master). 

[d)  These  words  only  include  business  done  in  the  character  of  solicitor,  see 
note  [t),  infra,  p.  8. 

[e)  A  calendar  month  is  meant  (s.  48  of  the  Act ;  Ryalls  y.  Reg.,  12  Jur.  468). 
It  is  to  be  calculated  exclusively  of  the  days  on  which  the  biU  is  delivered  and  the 
action  brought  [Bltmt  v.  Meslop,  8  Ad.  &  EU.  577). 

(/)  As  to  what  constitutes  delivery,  see  Eggington  v.  Oumberlege,  11  Jur.  932 ; 
Welsh  V.  Sihvell,  11  Jur.  471 ;  Blaiidy  v.  De  Burgh,  6  C.  B.  623  ;  Bunn  v.  Sales, 
1  E.  &  F.  174  ;  Phipps  v.  Baubney,  16  Q.  B.  614  ;'  Gfridley  v.  Austen,  16  Q.  B.  604, 
611  ;  Spier  v.  Bernard,  8  L.  T.  396  ;  Flower  v.  Newton,  11  Jur.  875  ;  and  in  the  case 
of  a  public  officer,  see  Champ  v.  Stokes,  6  H.  &  N.  683  ;  7  Jur.  N.  S.  607 ;  and  in 
that  of  the  committee  of  a  public  company,  Edwards  v.  Lawless,  6  Rly.  Ca.  357 ; 
Mant  V.  Smith,  4  H.  &  N.  324 ;  Blandy  v.  Be  Burgh  ;  Phipps  v.  Baubney.  Delivery 
to  a  duly  authorised  agent  of  the  client  is  sufficient  [Re  Bush,  8  Beav.  66),  or,  semble, 
to  his  servant  [M'Gregor  r.  Keily,  3  Exoh.  794) ;  but  a  delivery  to  his  solicitor,  or 
to  a  friend  or  relation  [Gridley  v.  Austen,  16  Q.  B.  504,  611 ;  Re  Abbott,  4  L  T 
676),  is  not.  The  bill  may  be  sent  by  post  [Roberts  v.  Lucas,  11  Exch.  41),  and  in 
such  a  case  it  is  enough  if  the  envelope  and  a  signed  letter  accompanying  it  be 
addressed  to  the  party  chargeable  [ibid.;  Taylor  y.  Hodgson,  3  D.  &  L.  115;  and 
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see  Manning  v.  Glyn,  \  Jones,  Ir.  Ex.  Eep.  513).    Where  the  action  -was  brought     6  &  7  Viot. 
against  the  executors  of  the  client,  a  delivery  to  the  client  himself  in  his  lifetime  o.  73  sa.  37-43 

was  held  enough  [Reynolds  v.  Caswell,  i  Taunt.  193,  under  the  2  Geo.  2,  o.  23  ;  see,    1 ! '. 

too,  Tate  v.  Kitchens,  7  G.  B.  875).  Where  clients  were  liable  on  a  joint  contract, 
delivery  of  the  bill  to  one  of  them  was  held  sufficient  [Mant  v.  Smith).  As  to  the 
mode  of  enforcing  the  order,  see  note  («),  infra. 

ig)  The  bill  must  be  left,  not  merely  shown  {Fhipps  v.  Bauhney,  16  Q.  B.  514;   "  Sent  or 
Crowded-  v.  Shee,  1  Camp.  437).  left." 

(A)  The  bfll,  or  some  accompanying  document  [Taylor  \.  Bodgson,  3  B.  &  L.  115 ;  poim  of  ^jjn 
Moberts  v.  Lucas,  11  Exch.  41),  must  specify  the  persons  to  be  charged  [Gridley  v.  -f  pastn 
Austen,  16  Q.  B.  504  ;  Champ  v.  Stokes,  6  H.  &  N.  683),  the  Court  in  which  the 
business  was  done  [Lewis  v.  Primrose,  6  Q.  B.  265 ;  Dimes  v.  Wright,  8  C.  B.  831), 
the  name  of  the  cause  [Keene  v.  Ward,  13  Q.  B.  515),  and  the  particular  items 
charged  for  [Drew  v.  Clifford,  2  C.  &  B.  69  ;  Se  Smith,  4  Beav.  309  ;  Fhilbyv.  Scale, 
8  C.  B.  N.  S.  647 ;  Se  Fender,  10  Beav.  390  ;  Re  Tilleard,  32  Beav.  476  ;  Pilgrim  v. 
Sirschfeld,  12  W.  E.  51 ;  Wilkinson  v.  Smart,  24  W.  R.  42)  ;  and  as  to  specifying 
the  number  of  foKos  in  deeds,  see  Re  Foster,  2  De  Gt.  P.  &  J.  105. 

As  a  general  rule,  it  is  sufficient  if  the  biU  gives  such  information  as  will  enable 
the  client  to  obtain  advice  as  to  the  taxation  [Saigh  v.  Ousey,  7  Ell.  &  Bl.  578 ; 
Cook  V.  Gillard,  1  Ell.  &  Bl.  26  ;  Frowd  v.  Stillard,  4  C.  &  P.  51 ;  Sargent  y.  Gannon, 

7  C.  B.  742) ;  and  it  need  not  be  drawn  in  the  technical  form  of  a  debtor  and  cre- 
ditor account  [Holmes  v.  Magrath,  5  Ir.  Law  Rep.  376). 

(t)  An  unsigned  bill  accompanied  by  a  signed  letter  referring  to  the  bills  is  suf&-  Unsigned  bill, 
dent  [Re  Bush,  8  Beav.  66  ;  Bmley  v.  Anstruther,  52  L.  J.  Ch.  367  ;  48  L.  T.  665  ; 
W.  N.  (1883),  48).    An  unsigned  bill  of  costs  may  be  referred  to  taxation  by  the  Client  may 
party  chargeable  if  he  chooses  to  waive  the  irregularity  [Re  Fender,  8  Beav.  299 ;  on  -vraive  irregu- 
appeal,  2  Phil.  69  ;  Re  Gedye,  14  Beav.  56  ;  Re  Foster,  2  De  G.  P.  &  J.  105)  ;  but  he  larity. 
is  not  bound  to  do  so  [Billing  v.  Coppock,  1  Exch.  14). 

(A)  The  words  of  the  Act  are  satisfied  by  an  unsigned  bill  being  sent  enclosed  "j^Baignge  » 
with  a  letter  referring  to  the  bill,  and  signed  by  a  new  firm  of  solicitors  who  have  ° 

taken  over  the  business  and  debts  of  an  old  firm,  some  of  the  business  charged  for 
having  been  done  by  the  old  firm  and  some  by  the  new  [Fenley  v.  Anstruther,  52 
L.  J.  Ch.  367  ;  48  L.  T.  665 ;  W.  N.  (1883),  48). 

(?)  A  married  woman  having  separate  estate,  which  she  has  by  agreement  made  Who,  as  party 
liable  [Waugh  v.  Waddell,  16  Beav.  521 ;  and  see  Re  Pugh,  17  Beav.  336  ;  Mwrrayv.  chargeable, 
Barlee,  3  M.  &  K.  209  ;  Fenley  v.  Anstruther ;  and  the  Married  Women's  Property  may  apply  for 
Act,  1882,  infra) ;  the  next  friend  of  an  infant  [Re  Fluker,  20  Beav.  143 ;  Re  Flower,  taxation. 
19  W.  R.  578) ;  the  executors  [Jefferson  v.  Warrington,  7  M.  &  W.  137);  or  trustee  in 
bankruptcy  [Clarkson  v.  Parker,  7  Dowl.  87  ;  but  see  Re  Elmslie  %  Co.,  9  Eq.  72),  of  the 
party  originally  liable,  are  parties  chargeable  within  the  Act ;  but  an  insolvent  is  not 
(JJe  Salsall,  II  Beav.  163;  and  see  Re  Leadbitter,  10  Ch.  D.  388)  ;  nor  an  outlaw 
[Re  Mander,  6  Q.  B.  867)  ;  but  see  ReSeritage,  Hx  parte  Docker,  3  Q.  B.  D.  726  ;  47 
L.  J.  Q.  B.  509 ;  26  W.  R.  633  ;  38  L.  T.  509  ;  Re  Simpson,  W.  N.  (1878),  214  ;  and 
the  cases  cited  in  note  [w),  infra,  p.  10).     A  party  in  contempt  is  not  incapacitated 
from  applying  [Newton  v.  Ricketts,  11  Beav.  67).     As  to  enforcing  payment  by  a 
married  woman  of  a  biU  of  costs  which  she  has  taxed,  see  Re  Peace  and  Waller,  24 
Ch.  D.  405.     Where  several  persons  are  jointly  chargeable,  they  should  concur  in  Persons 
the  application  [Re  Lewin,  16  Beav.  608  ;  Ex  parte  Mobbs,  8  Beav.  499  ;  Re  Perkins,  jointly 

8  Beav.  241) ;  and  an  order  obtained  by  one  of  them  alone  on  an  allegation  that  he  chargeable, 
alone  employed  the  solicitor,  wiU  be  discharged  as  irregular  [Re  Perkins  ;  Re  Ilder- 

ton,  33  Beav.  201)  ;  and  see  Re  Tetta,  33  Beav.  412.  But  it  seems  that  if  one  of  the 
parties  so  liable  refuses  to  concur,  the  order  may  be  obtained  by  the  other  [Lockhart 
V.  Sardy,  4  Beav.  224  :  Ee  Hair,  10  Beav.  187).  In  Re  Colquhoun,  5  De  G.  M.  & 
G-.  35  ;  23  L.  J.  Ch.  515,  taxation  was  ordered  on  the  application  of  one  party,  the 
retainer  having  been  separate.  See,  too,  Re  Stephen,  2  Ph.  562 ;  17  L.  J.  Ch. 
219 

As  to  the  cases  in  which  security  for  costs  will  be  required  from  the  person  apply-  Securi^  f or 
ing,  see  Re  Pasmere,  1  Beav.  94  ;  ReDolman,  11  Jur.  1095  ;  Fx parte  Foley,  11  Beav.  costs  of  taxa- 
456  ;  Murrow  v.  Wilson,  12  Beav.  497  ;  Re  Waugh,  15  Beav.  508.  _      tion. 

Overseers  of  the  poor  are  bound  to  have  a  solicitor's  bill  taxed  before  they  pay  it ;  y^o  must 
and  in  case  of  neglect  the  payment  may  be  disallowed  [Re  Overseers  of  Napton,  27  apply. 
T    T    ^O    S  \  124^ 

The  client  obtaining  the  order  for  taxation  has  to  undertake  to  pay  what  shall  be  Undertaking 
found  due,  and  may  have  to  pay  charges  which  could  not  have  been  actively  re-  to  pay. 
covered  by  the  solicitor;  see  ife/owes,  9  Eq.  63;  JJ«.B?»i»««#  «).,i*«^_ 72.  "TTiVh  Court 

[m)  The  Court  of  Chancery  is  now  the  Chancery  Division  of  the  High  Court  of     .  pu°,t,„^™  ,. 
Justice ;  and  the  Courts  of  Queen's  Bench,  Common  Pleas  and  Exchequer,  have  oi  "^^laiii-eiy, 
become  the  Queen's  Bench  Division  of  the  High  Court ;  see  Judicature  Act,  1873, 
B.  31,  as  modified  by  Order  in  Council  of  December  16,  1880.  „„•«»•    j.       ax. 

By  the  Judicature  Act,  1881  (44  &  45  Vict.  o.  68),  s.  2,  the  Master  of  the  RoUs  Master  of  the 
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6  &  7  Viot. 
B.  73,  ss.  37-43 


Wliere  orders 
for  taxation 
may  be  ob- 
tained. 


Busiaess  done 
in  no  Couit. 


Solicitor's 
agent's  bill. 

Order  before 
twelvemonths 
ex  parte  and  of 
course. 


Order  to 
continue. 


Special  appli- 
cation is 
necessary, 
(1)  If  part 
only  of  a  bill 
is  to  be  taxed. 


(2)  Wliere 


ceased  to  be  a  judge  of  the  High  Court,  but  continues  to  be  a  judge  of  the  Court  of 

^s  to  the  Court  of  Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at  Durham, 
see  Judicature  Act,  1873,  a.  16.  ,  ■,    •.  ■   j        j  iv. 

An  order  for  taxation  of  costs  in  any  Court  may  now  be  made  by  any  judge  ot  tne 
High  Court  of  Justice,  the  jurisdiction  conferred  by  this  section  bemg  transferred  by 
sect.  16  of  the  Judicature  Act,  1873,  to  the  judges  of  the  High  Court  {per  J  essel.M.B,. 
in  Be  Worth,  18  Ch.  D.  521 ;  50  L.  J.  Ch.  262 ;  29  W.  R.  371 ;  44  L.  T.  462, 
where  it  was  held  that  costs  as  between  solicitor  and  client  m  a  County  Court  action 
where  the  claim  exceeded  20?.  might  be  taxed  in  the  Chancery  Division).  Perhaps, 
too,  an  order  for  taxation  of  costs  for  business  done  in  no  Court,  or  in  any  matter  of 
bankruptcy  or  lunacy,  might  now  be  obtained  elsewhere  than  in  the  Chancery  Divi- 
sion :  see  Judicature  Act,  1873,  s.  87  ;  Se  Simpson,  W.  N.  (1878),  214  ;  see,  however, 
Judicature  Act,  1873,  s.  34  (2) ;  DanieU,  2017.  As  to  the  scale  of  charges  to  be 
aUowed,  see  R.  S.  C.  1883,  Ord.  LXV.  rr.  8,  9,  10,  infra. 

The  following  descriptions  of  charges  were  held  to  be  for  busiaess  done  m  no 
Court  and  therefore  taxable  in  Chancery : —  . 

Charges  for  Parliamentary  business  (the  equitable  jurisdiction  not  bemg  taken 
away  by  the  House  of  Commons  Costs  Taxation  Act,  1847,  10  &  11  Vict.  c.  69,  or 
the  House  of  Lords  Costs  Taxation  Act,  1849,  12  &  13  Vict.  c.  78 ;  Se  SlrotAer, 
3  K.  &  J.  S18 ;  JRe  Sudhw,  11  Beav.  400  ;  Se  Osborne,  25  Beav.  353)  ;  for  obtammg 
an  order  at  chambers  for  leave  to  enter  up  satisfaction  on  a  bond  given  to  the  Crown 
(Re  Gaitskell,  1  Ph.  576) ;  for  obtaining  a  married  woman's  acknowledgment  {Bx 
parte  Branson,  i  Scott,  539)  ;  for  business  done  in  the  Court  of  a  revising  barrister 
{Se  Andrews,  17  Beav.  610).  Where  a  solicitor  was  appointed  returning  ofBoer  for 
the  election  of  a  school  board  and  sent  in  his  bill  of  expenses  in  the  usual  form  of  a 
bill  of  costs,  it  was  held  the  biU  could  be  taxed  {Se  Jones,  13  Eq.  336) ;  and  see 
Wombwell  v.  Corporation  of  Barnsley,  36  L.  T.  708. 

Where  the  solicitor  retained  his  bill  and  refused  to  produce  it,  it  was  assumed 
that  the  Court  had  jurisdiction  {Se  Zoughtorough,  23  Beav.  439). 

The  rule  in  the  Court  of  Chancery  was,  that  though,  in  general,  the  application 
need  not  be  made  to  that  branch  of  the  Court  which  heard  Qie  suit  {Robins  v.  Mills, 
1  Beav.  227 ;  Se  JElmslie,  12  Beav.  538  ;  Bingham  v.  Hallam,  9  L.  J.  Ch.  104),  it 
was  otherwise  when  the  merits  of  the  case  entered  into  the  question  ( Webb  v.  Qraee, 
12  Beav.  489). 

A  solicitor  may  have  his  agent's  bill  taxed  under  the  statute  {Toghill  v.  Grant,  2 
Beav.  261 ;  Se  Smith,  4  Beav.  309,  and  see  note  {t),  p.  8,  as  to  the  items  to  be 
included). 

(«)  Orders  of  course,  for  delivery  and  taxation,  may  now  be  issued  by  any  of  the 
chief  clerks  in  the  Chancery  Division  {Mem.  W.  N.  (1880),  7) ;  and  for  forms  of 
orders  to  refer  bills  for  taxation,  see  Seton,  604  seq.  In  the  absence  of  special 
circumstances  the  order  maybe  obtained  ex  parte  and  as  of  course  before  twelve  months 
have  elapsed  from  delivery  {Solland  v.  Gwyrwie,  8  Beav.  124 ;  Seton,  607) ;  and  on  an 
application  for  taxation  within  the  month  the  Court  has  no  discretion  to  refuse  to 
make  the  order,  it  is  bound  to  make  it  {JSx  parte  Jarman,  4  Ch.  D.  835).  The  costs 
of  a  special  appUoation  may  be  refused  where  an  ex  parte  application  would  have 
been  sufficient  {Se  Bignoli,  9  Beav.  269) ;  and  see  Re  Taylor,  15  Beav.  145 ;  Re 
Atkinson,  26  Beav.  151 ;  Re  Adamson,  18  Beav.  460. ;  Re  Lett,  31  Beav.  488  ;  Be 
Cattlin,  8  Beav.  121 ;  Re  Braeey,  ibid.  338. 

If  either  party  dies  an  order  to  continue  the  proceedings  may  be  obtained  on  an 
ex  parte  application  (R.  S.  C.  1883,  Ord.  XVII.  r.  4;  Se  Waugh,  29  Beav.  666  ;  Re 
Nicholson,  29  Beav.  665  ;  Se  Whalley,  20  Beav.  876). 

An  order  of  course,  though  right  on  the  merits,  will  be  discharged  if  obtained  in 
a  case  where  a  special  application  was  necessary  {Sarris  v.  Start,  4  M.  &  C.  261  ; 
Grove  v.  Samsom,  1  Beav.  297  ;  Gregg  v.  Taylor,  1  Beav.  123). 

An  order  of  course  was  held  not  irregular  merely  because  the  solicitor  had  com- 
menced an  action  for  his  costs  (Be  Farington,  33  Beav.  346),  though  after  final 
judgment  given  in  an  action,  the  Court  has  no  jurisdiction ;  see  note  (j),  infra.  So 
where  the  solicitor  had  set  up  his  bill  in  defence  to  an  action,  but  the  bUl  had  not 
been  gone  into,  this  was  held  to  be  no  reason  for  requiring  a  special  application  in 
Chancery  for  taxation  {Re  David,  30  Beav.  278). 

A  special  application  is  necessary  imder  the  following  circumstances : — 

(1)  If  the  application  is  to  tax  only  part  of  the  bUl  claimed  by  the  solicitor  {Re 
Law,  21  Beav.  481 ;  Se  Byrch,  8  Beav.  124,  followed  in  Mx  parte  Jarman,  4  Ch.  D. 
835-;  Se  J3alby,  8  Beav.  469  ;  Re  Wavell,  22  Beav.  634  ;  Stolces  v.  Trumper,  2  K.  &  J. 
232  ;  but  see  Re  Fkiker,  20  Beav.  143  ;  Se  Binton,  16  Beav.  192 ;  Re  Yetts,  33  Beav. 
412) ;  or  the  application  is  made  by  some  only  of  several  parties  jointly  liable  {Re 
Serkins,  8  Beav.  241 ;  Se  Ilderton,  33  Beav.  201 ;  Se  Kitton,  35  Beav.  369) ;  secus, 
where  they  are  severally  liable  {Se  Sair,  10  Beav.  187). 

(2)  Where  the  professional  employment  or  retainer  is  disputed  {Se  Mldridge,  12- 
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Beav.  387 ;  Se  Thurgood,  19  Beav.  51 ;  and  see  Gillow  v.  Rider,  15  C.  B.  729  ;  JSe      g  &  7  Viot. 
Inderwick,  25  Oh.  D.  279) ;  but  a  special  appUoation  need  not  be  made  because  the  o.  73,  bs.  37-43 

client  considers  some  of  the  proceedings  to  have  been  unnecessary — the  taxing   

master  will  go  into  these  questions  [Se  Atkinson,  26  Beav.  153);  and  see  as  to  retainer  is 
retainer  being  joint  or  several,  Re  Allen,  Davies  v.  Chatwood,  11  Ch.  D.  244.  disputed. 

(3)  Where  there  is  a  special  agreement  {Re  W%nterhotham,  15  Beav.  80),  e.g.,  to  ,„>  ^-1, 
give  the  soUoitor  a  Uen  {Re  Moss,  17  Beav.  59  ;  and  see  Re  Ransom,  18  Beav.  220  ;  H'   "'."^re 
Re  Fisher,  18  Beav.  183 ;   Ward  v.  £awson,  8  Ch.  65).    A  special  agreement,  re-  ^"    .  f  ^ 
spectmg  some  part  of  the  costs,  unless  it  goes  to  the  whole  bill,  is  not  held  now  ^I?:     '^siee- 
to  be  necessarily  a  bar  to  a  common  order  for  taxation,  though  it  was  formerly  oou-  "'™'- 
Bidered  to  be  so  {Re  Eyre,  10  Beav.  569  ;  2  Ph.  367  ;  and  see  Re  Philp,  2  Giff.  35  ; 
Se  Forsyth,  34  Beav.  140 ;  Re  Thompson,  14  L.  T.  6)  ;  but  there  must  be  no  sup- 
pression of  the  fact  of  such  an  agreement,  or  the  order  wiU  be  discharged  {Re  Ingle, 
21  Beav.  275  ;  Re  Carven,  8  Beav.  436  ;  Re  Holland,  19  Beav.  314).    Under  the  old 
law  an  agreement  to  charge  a  fixed  siuu  in  lieu  of  costs  hereafter  to  be  incurred  was 
void;  see  Re  Netmum,  30  Beav.   196;  Fince  v.  Beattie,  11  W.  B..  979  ;  Fhilby  v. 
Sazle,  7  Jur.  N".  S.  125  ;  but  see  as  to  an  agreement  to  pay  a  soUoitor  a  fixed  salary. 
Rush  V.  Martin,  33  L.  J.  Ex.  17  ;  Galloway  v.  Corporation  of  London,  4  Eq.  90.   Por 
the  present  law  as  to  agreements  between  solicitors  and  their  clients,  see  the 
Solicitors  Act,  1870,  33  &  34  Vict.  c.  28,  ss.  4—15,  infra,  p.  20. 

Any  irregularity  in  obtaining  the  order  may  be  waived  by  the  solicitor  {Re  Field,  Irregulaiity 
16  Beav.  593 ;  Re  Wavell,  22  Beav.  634 ;  Re  Mair,  11  Beav.  96  ;  Re  Bevan,  12  W.  E.  in  order 
196  ;  Re Bartrum,  ibid.  660).  waived. 

Eor  cases  where  a  bUl  might  have  been  filed,  see  Re  Forsyth,  34  Beav.  140  ;    Ward 
V.  Lawson,  8  Ch.  65 ;  Rees  v.  Williams,  L.  E.  10  Ex.  200. 

(o)  This  application  may  be  made  ex  parte.   See  note(»),  and  see  also  Re  Gaitskell,  Application 
1  Ph.  576 ;  Re  Fender,  2  Ph.  69.     For  forms  of  order  under  this  clause,  see  Re  after  one 
Bromley,  7  Beav.  488  ;  Re  Becke,  5  Beav.  406  ;  Re  Field,  16  Beav.  593.  month. 

(p)  See  note  (c),  supra.     Under  the  present  practice  the  order  only  restrains  the 
commencement  of  proceedings  {Re  Field,  W.  N.  (1877),  244). 

(?)  See  Re  Barnard,  2  De  G.  M.  &  G.  359.     But  where  judgment  at  law  had  gone  Verdict  a  bar 
against  the  client  iy  default,  but  no  writ  of  inquiry  to  assess  the  damages  had  been  to  taxation, 
executed,  such  judgment  was  held  not  to  be  a  final  judgment  so  as  to  prevent 
taxation  in  equity  {S.  C  16  Beav.  5). 

(r)  Special  applications  are  made  by  summons  in  chambers  (R.  S.  C.  1883,  Ord.  After  twelve 
LV.  Pt.  I.  r.  2  (15) ).  months. 

Twelve  mouths  after  delivery,  even  an  unsigned  bill  can  only  be  taxed  under  Special  cir- 
special  oircumstanoes  {Re  Gedye,  14  Beav.  56),  which  may  be  matters  appearing  on  cumstanoes. 
the  face  of  the  bUl  {Re  Robinson,  L.  E.  3  Ex.  4),  so  that  to  entitle  a  oUent  to  taxa- 
tion after  twelve  months  he  must  show  either  "pressure  accompanied  by  some 
overcharge,"  or,  "gross  overcharge  amounting  to  fraud"  {Re  Strother,  3  K.  &  J. 
528 ;  Re  M'Kay,  15  h.  T.  101) ;  mere  overcharge,  not  amounting  to  fraud,  is  not 
enough  {Re  Harle,  17  W.  E.  21 ;  19  L.  T.  306). 

But  as  to  taxation  after  twelve  months  in  cases  where  there  is  an  order  to  tax 
outside  the  Act,  see  Fx  parte  Blair,  5  Ch.  482  ;  De  Bay  v.  Gr^n,  10  Ch.  291. 

As  to  what  circumstances  constitute  such  pressure  or  fraudulent  overcharge,  see  Pressure  and 
note  {g)  to  sect.  41,  infra,  on  "  application  to  tax  after  payment  "  on  which  appU-   overcharge, 
cations  the  question  more  frequently  arises  {Re  Williams,  15  Beav.  417). 

The  Court  will  require  the  delay  to  be  accounted  for.     Thus,  a  dispute  and  cor-  Othergrounds 
respondence  as  to  alleged  omissions  in  the  biU  were  held  to  be  a  sufficient  apology  accounting  for 
for  the  lateness  of  the  application  in  Re  Bagshawe,  2  De  G.  &  Sm.  205 ;  and  see  Binns  the  delay. 
V.  Sey,  ID.&li.  661 ;  13  L.  J.  Q.  B.  28 ;  but  the  circumstance  that  the  solicitor 
was  suing  at  law  for  his  fees  {Bennett  v.  Sill,  21  L.  T.  (0.  S.)  101),  or  that  he  had 
possession  of  the  papers  in  the  suit  {Re  Gedye,  14  Beav.  66 ;  Sayer  v.  Wagstaff,  5 
Beav.  415  ;  Re  Fugh,  32  Beav.  173  ;  1  De  G.  J.  &  S.  673),  was  not. 

"Where  a  solicitor  has  been  retained  for  a  particular  business,  his  bUl  of  costs  for  Where  there 
carrying  it  through  generally  constitutes  one  bUl  [Stokes  v.  Trumper,  2  K.  &  J.  232 ;   are  successive 
and  see  Re  Feaeh,  2  D.  &  L.  33).     But  successive  bills  of  costs  in  such  matters  as  bills,  the  last 
bankruptcy,  administration,  and  winding-up,  are  not  necessarily  to  be  treated  as  only  delivered 
one  bill  brought  down  to  the  daU  of  the  latest  delivery  {Re  Sail  and  Barker  (Jessel,  M.E.)   within  the 
9  Ch.  D.  538  ;  47  L.  J.  Oh.  625 ;  26  W.  E.  601)  ;  and  see  Re  Cartwright  (Selbome,  year. 
L.C.)  16  Eq.  469,  where,  however,  under  the  circumstances,  taxation  of  a  series  of 
biUs,  most  of  them  delivered  more  than  twelve  months,  was  directed  {Re  Street,  10  Oo^ynTjance 
Eq.  165).     The  continuance  of  the  relation  of  solicitor  and  client  after  delivery  has  ^^  relation  of 
been  considered  a  material  circumstance  {Re  Nicholson,  3  De  G.  F.  &  J.  93 ;  Mx  _.i,--:i.._  ._  j 
parte  Flower,  18  L.  T.  467  ;  8.  C.  nom.    Re  F-,  16  W.  E.  749) ;  but  in  Re  Elmslie  S;  '^g°t  '^  *'''' 
Co.,  16  Eq.  326;  42  L.  J.  Ch.  570  ;  28  L.  T.  731,  this  alone  was  held  not  sufficient ; 
and  see  Re  Cartwright.  ,     ,  .„   ^       i-       -nn,         v     x 

So  where  a  client  has  not  had  proper  opportunity  to  examine  the  biU,  taxation   wnere  cUent 
after  twelve  months  has  been  aUowed  {Re  Williams,  15  Beav.  417,  where  the  bill  has  not  had 
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was  delivered  just  as  the  client  was  going  abroad) ;  but  the  chent  must  show  that  there 
has  been  no  undie  laches  or  acquiescence  on  his  part,  that  the  special  circumstances 
are  such  as  he  could  not  with  reason  have  availed  himself  of  sooner  {Se  MarnarU, 
2  De  G.  M.  &  G.  359 ;  but  see  He  Strother,  3  K.  &  J.  518).  Tor  cases  where  If pse  of 
time  and  laches  have  been  a  bar  to  taxation,  see  Ee  Vtnes,  2  De  G.  m.  &  tr.  mi-, 
Slagrave  v.  Mouth,  8  De  G.  M.  &  G.  620  (where  the  application  was  by  bill).  And 
see  note  (A),  p.  13,  «osi.  _  i-j.it. 

In  ordering  taxation  after  twelve  months  the  Court  wiU.  if  necessary,  restrict  the 
taxation  within  certain  limits  (JJe  NiohoUon,  3  De  G.  F.  &  J.  93).  Compare  AlUn  v. 
Jarvis,  4  Ch.  616.  .    ,.  a  j       t.-ii 

A  bin  taxable  in  point  of  time  at  the  date  of  a  wmdmg-up  order,  and  a  bm 
subsequently  deUvered  to  the  official  Uquidator,  must  both  be  taxed  before  payment, 
although  twelve  months  may  have  elapsed  since  delivery  of  the  second  bill,  the 
effect  of  the  winding-up  order  being  to  suspend  the  operation  of  the  twelve  months 
rule  (Ex  parte  Evans,  11  Eq.  151  ;  and  see  Se  James,  4  De  G.  &  Sm.  183). 

(«)  Solicitors  proceeding  under  the  common  order  for  taxation  (which  follows  tbe 
words  of  the  statute)  must,  in  any  event,  pay  the  costs  of  the  reference  themselves 
if  the  party  chargeable  does  not  attend  the  taxation  {fie  Vppertm,  30  W.  R.  840). 

(*)  It  is  important  with  reference  to  the  costs  of  taxation  to  consider  what  items 
included  by  the  solicitor  in  his  bill  wiU  be  allowed  him  on  a  reference  for  taxation. 

Only  those  payments  are  allowed  on  taxation  which  are  made  by  the  sohcitor  m 
his  professional  capacity ;  see  the  certificate  of  the  taxing-masters  in  Re  Remnant, 
11  Beav.  603  ;  and  for  the  taxing-master's  discretion  as  to  the  amount,  see  Ee  Page, 
32  Beav.  487.  Other  disbursements  should  be  included  in  a  separate  account ;  but 
see  Waring  v.  Williams,  2  Beav.  1.  Payments  made  to  counsel  for  business  have 
been  held  professional  disbursements  {FranUm  v.  Eeatherstonhaugh,  1  Ad.  &  Ell. 
478) ;  even  when  the  oKent  appropriated  a  special  sum  for  such  payment,  leaving 
the  solicitor  no  discretion  [Re  Bedson,  9  Beav.  6  ;  but  see  Re  Metcalfe,  30  Beav.  406 ; 
Daniell,  2032).  Cash  pajrments  made  by  the  solicitor  in  proceedings  where  he  was 
not  professionally  concerned  are  not  allowed  to  be  included  {Bemming  v.  Wilton,  4 
C.  &  P.  318  ;  Prothero  v.  Thomas,  6  Taunt.  196 ;  Re  Zees,  5  Beav.  410) ;  and  see 
latham  v.  Mi)de,  1  Cromp.  &  Mees.  128  ;  Feame  v.  Wilson,  6  B.  &  Cr.  86.  Thus 
the  fees  of  a.solicitor  acting  as  steward  to  a  manor,  are  not  professional  disburse- 
ments {Allen  V.  AMridge,  6  Beav.  401) ;  but  business  done  by  a  solicitor  "  retained 
to  act  as  electioneering  agent,  and  to  advise  and  assist  the  committee,"  may  be 
included  (iJe  Osborne,  25  Beav.  353  ;  4  Jur.  N.  S.  296).  Compare  iJe  Oliver,  16  W.  R. 
331 ;  36  L.  J.  Ch.  261. 

As  to  the  power  of  the  taxing-master  to  disallow  items  caused  by  the  soUoitor's 
negligence,  see  Re  Massey  and  Carey,  26  Ch.  D.  459. 

A  solicitor  may  apply  for  taxation  of  his  agent's  bill  of  costs  (see  p.  6,  arete,)  and 
though  agency- business  includes  many  transactions  it  maybe  taxed  in  one  bill, 
generally  on  the  terms  of  the  applicant  paying  a  sum  of  money  into  Court  (Billing 
V.  Coppoc/c,  1  Exch.  14  ;  Smith  v.  Dimes,  4  Ex.  32  ;  Re  Smith,  9  Beav.  342 ;  Jones  v. 
Roberts,  8  Sim.  397  ;  Marvey  v.  Mayhew,  2  W.  R.  128) ;  and  see  Re  Bowen,  41 
L.  J.  Ch.  327 ;  20  W.  R.  396. 

After  the  bill  has  been  referred  for  taxation  under  this  statute  (see  Davis  v.  Earl 
of  Dysart,  21  Beav.  124  ;  8DeG.  M.  &G.  33),  no  alteration  can  be  made  in  it  (a«ys  v 
Trotter,  5  B.  &  Ad.  1106 ;  Re  Wells,  8  Beav.  416 ;  Re  Oatlvn,  18  Beav.  519),  except  by 
consent,  or  on  a  special  application  for  leave  to  amend  {Re  Andrews,  1 7  Beav.  510,614). 
Thus  leave  was  given  to  amend  by  inserting  omitted  items,  and  increasing  under- 
charges (see,  however.  Re  Tilleard,  32  Beav.  476) ;  but  not  to  decrease  overcharges 
{Re  Whalley,  20  Beav.  576),  nor  to  withdraw  items  improperly  inserted  {Re  Carven, 
8  Beav.  436  ;  Re  Jones,  ibid.  479  ;  Re  Blakesly,  32  Beav.  379). 

So  a  solicitor,  whose  biU  was  referred  for  taxation,  was  not  allowed  to  have  a 
previous  bill  against  the  same  client,  which  he  had  retained,  included  in  the  taxa- 
tion, for  the  purpose  of  saving  costs  of  taxation  {Re  Gregg,  30  Beav.  259) ;  but  it 
has  been  doubted  whether  under  an  order  for  a  general  taxation,  a  solicitor  can 
have  items  included  which  have  been  taxed  and  paid  under  a  previous  particular 
taxation  [Tarbuck  v.  Tarbuek,  4  Beav.  149  ;  and  see  Ex  parti  QuiUer,  4  De  G.  &  Sm. 
183). 

As  soon  as  a  solicitor  has  delivered  his  bill  he  is  bound  by  it,  and  cannot  substitute 
a  second  biU  for  it,  even  before  notice  of  an  order  to  tax  is  served  on  him ;  and 
unless  there  are  very  special  reasons  he  must  abide  by  the  bill  as  delivered  {Re 
Heather,  5  Ch.  694 ;  39  L.  J.  Ch.  781  ;  18  W.  R.  1079 ;  In  re  Holroyde,  29  W.  B. 
599  ;  43  L.  T.  722  ;  W.  N.  (1881),  6;  Re  Chambers,  34Beav.l77;  13  W.  B.  375), 

The  rule  as  to  one-sixth  is  imperative  in  an  ori^nary  reference  to  taxation  (Re 
Woollett,  12  M.  &  W.  504;  and  see  Higgins  v.  WoolcoU,  5  B.  &  C.  760).  Where 
the  reference  is  special,  or  the  master  has  certified  specially,  the  statute  makes  an 
exception,  and  the  costs  of  the  reference  are  in  the  discretion  of  the  judge. 

Where  in  a  suit  against  a  solicitor  for  a  general  account,  more  than  one-sixth  was 
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taken  off  in  the  suit  outside  the  taxation,  but  less  than  one-sixth  on  the  taxation,      6  &  7  Viot. 
the  Court  allowed  the  solicitor  the  costs  of  the  taxation  {May  v.  Mggmdm,  24  Beav.  o.  73,  sa.  37-43 

207).    Where  taxation  -was  directed  pending  an  action  for  the  costs,  and  more  than  ' 

one-sixth  was  taken  off,  the  Court  ordered  the  costs  of  the  reference  to  be  paid  by 
the  solicitor,  and  the  costs  of  the  action  by  the  client  {fie  Eair,  11  Beav.  96).     See 
contra,  before  the  Act,  Toghill  v.  Grant,  6  Beav.  348.    As  to  the  costs  of  taxation 
of  several  bills,  see  Meardsall  y.  Cheetham,  31  L.  T.  (0.  S.)  118  ;  JSx  parte  Barrett,  3 
D.  &  Ch.  731  ;  Hx  parte  Fullen,  W.  N.  (1883),  20. 
_  When  more  than  one-sixth  is  taken  off  the  bill  of  an  insolvent  or  bankrupt  soli-  Where 
oitor,  see  as  to  the  costs  of  the  taxation  lie  Feers,  21  Beav.  620  ;  Be  Telle,  25  Beav.  solicitor  is 
861  ;  He  Cole,  2  Sim.  &  St.  463  ;  Whalley  v.  WiUiamson,  6  Man.  &  Gr.  269  ;  Se  Bar-  bankrupt. 
trum,  12  W.  R.  699. 

Where  the  master  disallows  some  items  and  adds  others,  the  bill  is  to  be  con-  Calculation 
sidered  as  increased  by  the  items  allowed  and  then  reduced  by  the  sums  disallowed  of  one-sixth. 
(Se  Hartley,  2  Jur.  N.  S.  448  ;  and  see  Reg.  v.  ^asiwoorf,  6  Ell.  &B1.  288  ;  Re  Clark, 
13  Beav.  173  ;  1  De  G.  M.  &  G.  43  ;  and  in  bankruptcy,  Ex  parte  Watts,  2  M.  &  A. 
621 ;  Ex  parte  Christy,  3  M.  &  A.  88)  ;'and  as  to  taking  into  account  items  struck 
out  as  chargeable  against  another  person,  see  Re  Clark,  and  the  taxing-master's 
certificate  in  that  case,  13  Beav.  181—3  ;  Re  Colquhoun,  1  Sm.  &  G.  app.  1 ;  S.  C. 
on  appeal,  8  De  G.  M.  &  G.  38,  from  which  it  seems  that  such  items  must  be  reckoned 
in  as  against  the  solicitor. 

Where  a  bill  was  ordered  to  be  taxed  (questions  as  to  liability  being  reserved)  and  Where  client 
less  than  a  sixth  was  struck  off,  it  was  held  that,  whatever  might  be  the  result  of  pays  costs, 
the  question  reserved,  the  client  must  pay  the  costs  of  taxation  (Re  Shaw,  20  L.  J. 
Q.B.  280).  ■  >f  J  K  > 

As  to  the  costs  where  the  solicitor  delivers  a  bill  but  offers  to  take  less,  see  Re 
Carthew,  27  Ch.  D.  488 ;  Re  Fault,  ibid.  ;  32  W.  E.  876,  901. 

(«)  Orders  under  this  section  for  delivery  of  a  solicitor's  bill  or  papers  may  be  en-  Delivery  of 
forced  by  writ  of  attachment  or  by  committal ;  see  E.  S.  C.  (1883),  Ord.  XF.I.  r.  bill,  how 
5,  Ord.  XLII.  rr.  7,  24,  infra;  Ex  parte  Aleock,  \  C.  P.  D.  68  ;  24  W.  E.  320 ;  33  enforced. 
1j.  T.  523  ;  Ex  parte  Belton,  25  Beav.  368. 

When  the  order  was  disobeyed,  and  the  solicitor  swore  that  he  had  no  papers  from 
which  he  could  make  out  his  bill,  the  Court  refused  to  commit  him  for  non-delivery 
(Re  Ker,  12  Beav.  390).  No  action  lay  at  law  for  disobedience  to  the  order  {Dent 
V.  Basham,  9  Exch.  469).  A  solicitor  had  further  time  given  him  to  make  out  his 
bUlou  payment  of  the  costs  of  his  motion  (Re  Bendy,  21  Beav.  565). 

The  Court  will,  before  the  completion  of  a  taxation,  order  the  delivery  up  of  Delivery  of 
papers  by  a  solicitor  to  his  client,  either  upon  payment  into  Court  of  the  amount  papers  to 
claimed,  or  on  security  being  given  for  payment  (Se  Jewitt,  34  Beav.  22) ;  or  in  case  client, 
it  appears  from  the  solicitor's  own  account  that  a  balance  is  due  from  him  to  his 
client  (Re  Bevan  and  Whitting,  33  Beav.  439,  where  the  solicitor  had  been  dis- 
charged ;  see  6  Eq.  328). 

It  is  discretionary  with  the  Court  whether  or  not  to  insert  a  direction  for  delivery 
up  of  papers  in  the  common  order  for  taxation ;  see  Ex  parte  Jarnum,  4  Ch.  D. 
835 ;  46  L.  J.  Ch.  485,  where  the  rule  is  laid  down  by  Jessel,  M.  R.,  following  Re 
Byrch,  8  Beav.  124,  in  preference  to  Re  league,  11  Beav.  318.  See  also  Re  Fender, 
8  Beav.  299. 

As  to  the  solicitor's  right  to  enforce  his  lien  for  costs  by  retaining  papers,  see  Re 
Mosely,  18  W.  R.  975,  aoApost,  p.  17.  If  the  solicitor  discharges  himself,  pendente 
Ute,  an  order  may  be  obtained  for  delivery  up  of  papers  to  the  new  solicitor,  without 
prejudice  to  the  lien,  the  new  solicitor  undertaking  to  return  them  within  a  limited 
time  after  the  conclusion  of  the  action  (Robins  v.  Goldingham,  13  Eq.  440  ;  Meslop  v. 
Metcalfe,  3  M.  &  C.  183  ;  Wihon  v.  Emmet,  19  Beav.  233  ;  Re  Williams,  28  Beav. 
465) ;  and  see  Cane  v.  Martin,  2  Beav.  884. 

(«)  The  Legal  Practitioners'  Act,  1878,  38  &  39  Vict.  c.  79,  repealed  the  proviso 
at  the  end  of  s.  37  of  the  Solicitors  Act,  1843,  and  substituted  for  it  the  more  com- 
prehensive provision  given  in  the  text. 

XXXVni.  And  be  it  enacted,  that  where  any  person  (w)  not  the  Bills  may  be 
party  chargeable  with  any  such  bill  within  the  meaning  of  the  pro-  ^^^  ^\i^. 
visions  hereinbefore  contained,  shall  be  liable  to  pay  or  shaU  have  tion  of  third 
paid  such  bill,  either  to  the  attorney  or  solicitor,  his  executor,  adminis-  V^^««  Uahle 
trator,  or  assignee,  or  to  the  party  chargeable  with  such  bill  as  afore- 
said ;  it  shall  be  lawful  for  such  person,  his  executor,  administrator,  or 
assignee,  to  make  such  application  {x)  for  a  reference  for  the  taxation 
and  settlement  of  such  bill  as  the  party  chargeable  therewith  might 
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6  &  7  Vict,  himself  make,  and  the  same  reference  and  order  shall  he  made  thero- 
c.  73,  Es.  37-43  upon^  and  the  same  course  pursued  in  aU  respects,  as  if  such  applica- 
tion was  made  hy  the  party  so  chargeahle  with  such  hill  as  aforesaid: 
Provided  always,  that  in  case  such  application  is  made  when,  under 
the  provisions  herein  contained,  a  reference  is  not  authorized  to  he 
made  except  under  special  circumstances  ( y),  it  shall  be  lawful  for  the 
Court  or  judge  to  whom  such  application  shall  be  made  to  take  into 
consideration  any  additional  special  circumstances  applicable  to  the 
person  making  such  application,  although  such  circumstances  might 
not  be  applicable  to  the  party  so  chargeable  with  the  said  bill  as  afore- 
said if  he  was  the  party  making  the  application  (z). 

(w)  Under  this  section,  the  bill  of  a  mortgagee's  solicitor  for  business  done  in 
regard  to  the  mortgaged  estate,  may  be  taxed  by  the  mortgagor  {Re  Garew,  8  Beav. 
150 ;  Re  Lees,  5  Beav.  410  ;  Re  Wells,  8  Beav.  416),  or  by  subsequent  incumbrancers 
[Re  Taylor,  18  Beav.  165  ;  Re  Jessop,  32  Beav.  406).  The  official  manager  of  a 
■wound-up  company  obtained  an  order  under  this  section  {Re  Vardy,  20  L.  J.  Ch. 
325) ;  as  to  a  trustee  in  bankruptcy,  see  Re  Elmslie,  9  Eq.  72. 

A  person  who  has  undertaken  to  pay  the  costs  of  another  as  between  party  and 
party  is  not  entitled  to  an  order  for  taxation  under  this  section  {Re  Grtmdy,  Kershaw 
^  Co.  (Jessel,  M.  R.),  17  Gh.  D.  108 ;  50  L.  J.  Ch.  467  ;  29  W.  E.  581  ;  Re  Cowdell, 
62  L.  J.  Ch.  246  ;  31  W.  E.  335  ;  W.  N.  (1883),  18) ;  seem,  -where  the  undertaking 
is  to  pay  the  costs  as  between  solicitor  and  client  { Vincent  v.  Venner,  1  My.  &  Ke.  212 ; 
Re  Hartley,  30  Beav.  620,  as  explained  in  Re  Grwndy,  Kershaw  ^  Co. ;  Wombwell  v. 
Corporation  of  BarnsUy,  36  L.  T.  708).  As  to  an  agreement  to  pay  a  lump  sum  for 
cosi,s,  see  Re  Heritage,  3Q.B.D.726;  47L.  J.Q.B.  509  ;  26W.E.  633;  38L.T.509; 
ReMorris,  27  L.  T.  554 ;  ij«  Griffith,  32  W.  E.  350.  A  mere  volunteer,  tmder  no  previous 
liability,  who  undertakes  to  pay  a  solicitor's  bill,  cannot  have  it  taxed  {Re  Becke, 
5  Beav.  406)  ;  nor  can  a  person  who  is  only  remotely  interested  in  the  payment  of 
the  bill  {Re  Barber,  14  M.  &  "W.  720). 

Taxation  can  only  be  applied  for  under  this  and  the  next  section  in  oases  where 
the  immediate  client  might  have  applied,  e.  g.,  after  payment,  special  circumstances 
must  be  shown  {Re  Stephen,  2  Phil.  562;  Re  Dickson,  8  De  G.  M.  &  G..655).  The 
taxation  at  the  instance  of  the  third  party  must  be  as  between  the  solicitor  and  the 
immediate  client,  not  as  between  the  solicitor  and  the  third  party ;  see  Re  Wells, 

8  Beav.  416  ;  Re  Jones,  ibid.  479  ;  Re  Fyson,  9  Beav.  117  ;  Re  Barrow,  17  Beav.  547  ; 
Re  Taylor,  18  Beav.  165,  where  the  third  party  (a  mortgagor)  was  held  entitled  to- 
the  benefit  of  a  private  arrangement  between  the  mortgagee  and  his  solicitor,  but 
see  Gordon  v.  Dalzell,  15  Beav.  351 ;  Raymond  y.  Zakeman,  34  Beav.  584  ;  Re  Newman, 
2  Ch.  707,  where  it  was  held  that  an  agreement  between  the  immediate  client  and 
the  third  party  paying  was  not  to  affect  the  mode  of  taxation. 

If  the  bill  has  been  paid  without  fraud  or  pressure  by  the  immediate  client  {Re 
Neate,  10  Beav.  181  ;  Re  Rees,  12  Beav.  256 ;  Re  Dickson,  8  De  G.  M.  &  G.  655),  or 
has  been  paid  twelve  months  {post,  p.  14),  or  if  there  is  an  agreement  excluding 
taxation,  the  third  party  cannot  tax  it,  under  this  section ;  but  if  an  excessive 
amount  has  been  paid,  he  must  bring  an  action  against  the  client  who  paid  the 
bill,  to  reduce  his  liability ;  see  Re  Downes,  5  Beav.  425  ;  Re  Massey,  34  Beav.  463  ; 
11  Jur.  N.  S.  594  ;  13  W.  E.  797  (where  Re  Jessop,  32  Beav.  406 ;  Se  Baker,  32  Beav. 
526  ;  and  Re  Abbott,  4  L.  T.  576,  were  not  followed) ;  Re  Press  andlnskip,  36  Beav. 
34 ;  Re  Forsyth,  34  Beav.  140;  2  De  G.  J.  &  S.  509  ;  13  W.  E.  307,  932 ;  11  Jur. 
N.  S.  213  ;  Re  Gold,  19  "W.  E.  343  ;  24  L.  T.  9. 

{x)  The  proceedings  under  this  section  may  be  by  order  of  course  {Re  Straford, 
16  Beav.  27;  comp.  Re  Moss,  17  Beav.  340 ;  Re  Bracey,  8  Beav.  338 ;  Re  BignoU, 

9  Beav.  269)  in  cases  where  a  Kke  proceeding  might  have  been  adopted  by  the 
immediate  oUent,  see  note  («),  p.  6  ;  Re  Hartley,  30  Beav.  620. 

{y)  See  ante,  note  {«),  axApost,  note  {g),  p.  12. 

(z)  See  Re  Vardy,  20  L.  J.  Ch.  325,  as  to  the  force  of  these  words. 

Court  may  XXXIX.  And  be  it  enacted,  that  it  shall"  be  lawful  in  any  case  in 

tion^o/bms      """liioh  a  trustee,  executor,  or  administrator  has  become   chargeable 
chargeable  on  with  any  such  bill  as  aforesaid,  for  the  Lord  High  Chancellor  or  the 
executors,  &c.  ]^aster  of  the  Eolls,  if  in  his  discretion  he  shall  think  fit  (o)  upon  the 
appUoation  of  a  party  interested  (6)  in  the  property  out  of  which  such 
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trustee  (4),  executor,  or  administrator  may  have  paid  or  be  entitled  to  6  &  7  Viot. 
pay  such  bOl,  to  refer  the  same,  and  such  attorney's  or  solicitor's,  or  °-  ^^'  ^^-  ^^'^^ 
executor's,  administrator's,  or  assignee's  demand  thereupon,  to  be 
taxed  and  settled  by  the  proper  oflacer  of  the  High  Court  of  Chancery, 
•with  such  directions  and  subject  to  such  conditions  as  such  judge  shall 
think  fit,  and  to  make  such  order  as  such  judge  shall  think  fit  for  the 
payment  of  what  may  be  found  due,  and  of  the  costs  of  such  reference 
to  or  by  such  attorney,  or  solicitor,  or  the  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  by  or  to  the  party  making  such 
application,  having  regard  to  the  provisions  herein  contained  relative 
to  applications  for  the  like  purpose  by  the  party  chargeable  with  such 
bin,  so  far  as  the  same  shall  be  applicable  to  such  cases,  and  in  exer- 
cising such  discretion  as  aforesaid,  the  said  judge  may  take  into  con- 
sideration the  extent  and  nature  of  the  interest  of  the  party  making 
the  application  :  Provided  always,  that  where  any  money  shall  be  so 
directed  to  be  paid  by  such  attorney  or  solicitor,  or  the  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  it  shall  be 
lawful  for  such  judge,  if  he  should  think  fit,  to  order  the  same,  or  any 
part  thereof,  to  be  paid  to  such  trustee,  executor,  or  administrator  so 
chargeable  with  such  bill,  instead  of  being  paid  to  the  party  making 
such  application ;  and  when  the  party  making  such  application  shall 
pay  any  money  to  such  attorney  or  solicitor,  or  executor,  adminis- 
trator, or  assignee  of  such  attorney  or  solicitor,  in  respect  of  such  bill, 
he  shall  have  the  same  right  to  be  paid  by  such  trustee,  executor,  or 
administrator  so  chargeable  with  such  bill  as  such  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney  or  solicitor, 
had. 

(a)  For  form  of  order,  see  lie  Dawson,  28  Beav.  605.  The  proceedings  under  this  Application 
section  must  be  by  special  application  {£e  Straford,  16  Beav.  27) ;  i.  «.,  by  summons  by  cestui  que 
in  chambers  (R.  S.  C.  1883,  Ord.  LV.  Pt.  I.  r.  2  (15)  ).  trust. 

The  taxation  under  this  section  is  as  between  the  solicitor  and  the  immediate  rp       .  ■ 
client ;  but  a  solicitor  cannot  charge  against  a  trust  estate  anything  not  necessary  >,  +  ' 

for  the  administration  thereof,  although  expressly  directed  by  the  trustee  ;  for  pay-  ^,-fj,„;_i 
ment  of  such  charges  he  must  look  to  the  trustee  personally  (fie  Brown,  4  Eq.  464  ;   ^        "    ' 
15  W.  E.  1030  ;   16  L.  T.  729). 

Taxation  of  a  bill  may  be  ordered  under  this  and  the  last  section  after  payment  After  pay- 
or security  given  for  the  amount  by  the  trustee  or  executor  (fie  Dickson,  8  De  Gr.    ment. 
M.  &  Gr.  66S),  but  in  such  case  the  cestui  que  trust  seeking  to  tax  must  show  over-   Overcharcpa 
charges  amounting  to  fraud  (fbid.).    Lord  Eomilly,  M.  E.,  seems  to  have  held  a  °    ' 

different  opinion,  see  Jie  Drake,  22  Beav.  438 ;    Ee  Blackmore,  13  Beav.  154  ;  Re 
Dawson,  28  Beav.  605  ;  and  see  note  [w),  p.  10,  on  taxation  by  third  party. 

For  form  of  order  where  the  trustee  was  dead,  see  Re  Sallett,  21  Beav.  250,  and  Where  trustee 
Allen  V.  Jarvis,  4  Ch.  616,  where  the  trustee  was  also  solicitor,  and  had  retained  dead, 
his  biU. 

(4)  A  bankrupt  who  has  obtained  his  discharge  and  become  entitled  to  the  surplus  "  Party  in- 
of  his  estate  cannot  obtain  taxation  of  a  bill  of  costs  paid  by  the  trustee  in  the  terested.' ' 
bankruptcy ;  he  is  not  a  "  party  interested,"  and  the  trustee  in  bankruptcy  is  not 
a  "trustee"  within  the  meaning  of  the  Act  [Re  LeadUtter,   10  Ch.  D.  388;  26 
W.  E.  863  ;  39  L.  T.  12). 

XL.  And  be  it  enacted,  that  for  the  purpose  of  any  such  reference  Copy  of  bill  to 
upon  the  application  (c)  of  the  person  not  being  the  party  chargeable  ^  p^^^''^'^ 
within  the  meaning  of  the  provisions  of  this  Act  as  aforesaid,  or  of  a  makiag  appli- 
party  interested  as  aforesaid,  it  shall  be  lawful  for   such  Court  or  jgfg°gno°% 

taxation. 
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6  &  7  Viot.  judge  to  order  any  such  attorney  or  solicitor,  or  the  executor,  adminis- 
0.  73,  SB.  37-43  trator,  or  assignee  of  any  such  attorney  or  solicitor,  to  deliver  to  the 
party  making  such  application  a  copy  of  such  bill,  upon  payment  of 
the  costs  of  such  copy:  Provided  always,  that  no  bill  which  shall 
have  been  previously  taxed  and  settled  shall  be  again  referred  unless, 
under  special  circumstances,  the  Court  or  judge  to  whom  such  applica- 
tion is  made  shall  think  fit  to  direct  a  re-taxation  thereof. 
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(e)  For  form  of  order  under  this  section,  see  Seton,  622  ;  and  see  Me  Blackmore, 
13  Beav.  164,  161. 

XLI.  And  be  it  enacted,  that  the  payment  (c?)  of  any  such  bill  as 
aforesaid  (e)  shall  in  no  case  preclude  the  Court  or  judge  to  whom 
application  shall  be  made  from  referring  such  biU  for  taxation  (_/) 
if  the  special  circumstances  of  the  case  (5')  shall  in  the  opinion  of  such 
Court  or  judge  appear  to  require  the  same,  upon  such  terms  and 
conditions  and  subject  to  such  directions  as  to  such  Court  or  judge 
shall  seem  right,  provided  the  application  for  such  reference  be  made 
within  twelve  calendar  months  after  payment  (A). 

[d)  The  giving  of  security  is  for  the  purpose  of  this  section  equivalent  to  payment 
(ExpaHe  Turner,  5  De  Gr.  M.  &  G.  540  :  Sayer  v.  Wagataff,  5  Beav.  416  ;  13  L.  J. 
Ch.  161 ;  14  L.  J.  Oh.  116  ;  He  Sarper,  10  Beav.  284  ;  Re  Currie,  9  Beav.  602  ;  but 
see  Re  Brake,  22  Beav.  438;  Re  Harries,  13  M.  AW.  3);  but  retainer  by  the 
solicitor  without  deKvery  of  a  biU  or  settlement  of  accounts  is  not  {Re  Bignold, 
9  Beav.  270  ;  Re  Steele,  20  L.  J.  Ch.  662 ;  Re  Street,  10  Eq.  166  ;  ije  Angove,  46  L.  T. 
280  ;  Re  Oawley  and  Whatley,  18  W.  E.  1125';  Re  Brady,  15  "W.  R.  632).  See,  how- 
ever, Ex  parte  Bemming,  28  L.  T.  (0.  S.)  144  ;  Re  Gregg,  30  Beav.  259  ;  Ex  parte 
Shachell,  2  De  G.  M.  &  G.  842  ;  Allen  v.  Jarvis,  4  Ch.  616. 

Payment  on  account  is  not  such  payment  as  to  require  a  special  application  where 
the  application  is  made  within  twelve  months  from  the  delivery  of  the  bill  (Re 
Woodard,  18  W.  R.  37). 

(«)  These  words  apply  to  all  biUs  mentioned  in  the  previous  part  of  the  Act,  in- 
cluding an  unsigned  bUl  {Re  Sutton,  11  Q.  B.  D.  377),  and  bills  sought  ta  be  taxed 
by  third  parties  {Re  Dotimes,  5  Beav.  425). 

(/)  For  form  of  order  for  taxation  after  payment,  see  Seton,  618. 

The  application  was  formerly  by  petition  served  on  the  solicitor,  and  it  was  held 
that  the  petition  should  state  when  payment  was  made  {Re  Mash,  15  Beav.  83).  It 
is  now  made  by  summons  in  chambers  (R.  S.  C.  1883,  Ord.  LV.  Pt.  I.  r.  2  (16) ). 
As  to  the  effect  of  delay  in  making  the  application,  see  "laches  and  acquiescence," 
infra,  note  (A). 

{g)  A  great  variety  of  cases  have  been  decided  as  to  the  meaning  of  the  words 
"  special  circumstances."  They  have  generally  been  held  to  signify  either  "  pres- 
sure, accompanied  by  some  overcharge,"  or  "overcharges  or  errors  so  gross  as  to 
amount  to  fraud."  It  will  be  convenient  to  consider  each  ground  under  a  separate 
head. 

(1)  Cases  of  "  pressure  accompanied  by  some  overcharge  "  generally  occur  where 
a  client  has  been  practically  obliged  to  pay  a  biU  of  costs  without  having  an  oppor- 
tunity of  inspecting  and  examining  it,  either  because — 

(a)  The  solicitor  having  deeds  in  his  possession  which  he  knew  it  was  of  import- 
ance to  the  client  to  obtain  without  delay,  refused  to  deliver  them  up  unless  his  bill 
was  first  paid  {Re  Pugh,  32  Beav.  173;  1  De  G.  J.  &  S.  673;  11  W.  R.  762  and 
cases  there  cited;  Re  Elmslie,  12  Beav.  538  ;  Re  Alcock,  2  CoU.  92;  Re  Lett  31  Beav 
488  ;  32  L.  .T.  Ch.  100  ;  11  W.  R.  15 ;  7  L.  T.  303,  where  the  solicitor'  deUvered 
two  bills,  one  on  a  higher  the  other  on  a  lower  scale,  and  the  client  having  paid  the 
higher  biU  under  pressure,  the  delivery  of  the  lower  one  was  held  no  defence  to  the 
order  for  taxation ;  Re  Phillpotts,  18  Beav.  84  ;  Re  Newman,  2  Ch.  707,  where  the 
defence  was  set  up  that  the  client  had  himself  created  the  difficulty  which  made  the 
deeds  necessary  to  him)  ; 

(P)  Or  because  the  solicitor  having  securities  of  the  client  in  his  possession 
threatened  to  enforce  them  unless  the  bill  was  paid  at  once  (Re  Ranee  22  Beav 
177 ;  Re  Kinneir,  7  W.  R.  175  ;  Re  Foster,  2  De  G.  F.  &  J.  106)  •  ' 
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(7)  Or,  generally,  -where  the  solicitor  has  taken  undue  advantage  of  the  exigencies     6  &  7  Vict. 
of  the  client's  position  (Se  Stephen,  2  Ph.  562 ;  Mkes  v.  Warton,  6  Beav.  448  ;  see  q  73  gg  37.43 
Se  Wyehe,  11  Beav.  209).  ' 

If  the  client  has  had  an  opportunity  of  examining  and  taxing  the  bill,  these  oases  Generally 
do  not  apply,  and  even  a  we^  was  held  sufficient  opportunity  in  Ee  Wehhman,  11  taking  an 
Beav.  319  (comp.  Re  Mash,  15  Beav.  83)  ;  a  fortnight  in  Se  Neate,  10  Beav.  181 ;  advantage, 
three  weeks  in  Re  Neate,  ibid.  57  ;   and  see  Re  Drew,  ibid.  368  ;  Re  Currie,  9  Beav. 
602  ;  Mkes  v.  Warton,  5  Beav.  448  ;  Re  Soyle,  5  Be  G.  M.  &  G.  540  ;  Re  Browne,  Exception 
1  De  G.  M.  &  G.  322,  where  it  was  said  that  the  pressure  must  have  been  of  such  ^'^^^  ™^'^* 
a  kind  as  to  have  rendered  it  impossible  or  difficult  to  have  had  the  costs  taxed  "^^  "^"- 
before  payment  and  in  the  ordinary  course;  Re  Barrow,  17  Beav.  547,  where  the  opportunity 
M.  E.  said  that  the  doctrine  of  pressure  in  oases  of  taxation  after  payment  is  not  to  to  exanune 
be  extended;  and  Re  Heritage,  Rx parte  Docker,  3  Q.  B.  D.  726  ;  47  L.  J.  Q.  B.  509  ;    °"^- 
26  W.  R.  633;  38  L.  T.  509. 

In  all  such  oases  the  Court  will  only  direct  taxation  if  there  is  at  least  a  reason-  ggme  over- 
able  belief  that  if  the  bill  be  taxed,  some  of  the  charges  will  be  disallowed  [Re  cJiarffe  should 
Sladden,  10  Beav.  488) ;  therefore  some  items  of  overcharge  ought  to  be  pointed  ^jg  proved, 
out  (-Re  Brady,  15  W.  R.  632)  ;  though  not  necessarily  such  as  to  amount  to  fraud 
{Re  Wells,  8  Beav.  416;  Re  Subbard,  15  Beav.  251 ;  Re  Abbott,  18  Beav.  393  ;  Re 
Toale,  30  Beav.  170  ;  Re  Newman,  2  Ch.  707) ;  and  the  absence  of  any  affidavit  or 
other  proof  as  to  items  of  overcharge  wUl  be  a  reason  for  dismissing  the  application 
(Ex parte  Barton,  4  Be  G.  M.  &  G.  108  ;  16  Beav.  585). 

So  the  fact  that  the  bill  was  paid  under  protest  is  only  material  if  connected  with  Payment 
circumstances  of  pressure  or  overcharge  (Re  Neate,  10  Beav.  181-183);  and  where  under  protest 
a  bill  is  paid  under  protest,  the  particular  items  objected  to  should,  if  possible,  be 
pointed  out  (Re  Davie,  8  W.  R.  15) ;  and  see  Re  Dearden,  9  Ex.  210  ;  Re  Bayley,  18 
Beav.  415. 

Payment  for  the  purpose  of  staying  proceedings  in  an  action  is  no  bar  to  taxation,  Payment  in 
R.  S.  C.  1883,  Ord.  III.  x.  7,  infra.  stay  of  pro- 

(2)  Where  there  is  no  pressure  the  Court  will  only  order  taxation  after  payment  oeedings. 
on  proof  of  "  overcharges  amounting  to  fraud  "  (Re  Strother,  3  K  &  J.  518 ;  Sorloch  /,■,  -n.^  j 
v.  Smith,  2  M.  &  Or.  495 ;  Re  Dickson,  8  De  G.  M.  &  G.  655).  lent  ovct- 

Some  of  the  particular  charges  relied  on  must  be  pointed  out  (Re  Browne,  1  De  G.  „i,„__.„  /  J,,>7, 
M.  &  G.  322,  333 ;  Re  Foster,  2  De  G.  F.  &  J.  105 ;  Dzmt  v.  Dunt,  9  Beav.  146  ;  Re  „„f  !,?Si,!»li 
TowU,  30  Beav.  170) ;  but  not  all  (Re  Dawson,  28  Beav.  60S).  ompresstire). 

Trifling  items  will  be  insufficient  (Re  Drake,  8  Beav.  123  ;  Re  Thompson,  ibid.  237  ; 
Se  Bayley,  18  Beav.  415). 

And  generally  the  onus  is  on  the  appKcant  to  show  that  the  charges  under  the  Onus  is  on 
special  circumstances  were  fraudulent ;  see  Re  Walsh,  12  Beav.  490  ;  Re  Towle,  30   the  client. 
Beav.  170,  where  charges  for  eight  attendances  in  one  day  were  held  not  sufficient 
to  open  a  paid  bill ;  Se  Boyle,  5  De  G.  M.  &  G.  540  ;  24  L.  J.  Ch.  71,  where  240 
letters  were  written  in  one  year  ;  and  Re  Harle,  17  W.  R.  21. 

But  where  the  solicitor  had  before  action  oSered  to  take  iOl.  in  lieu  of  a  biU  of  Ciroum- 
68Z.,  it  was  held  a  case  for  reference  to  taxation  after  twelve  months  (Hughes  v.   stances  evi- 
Murray,  9  L.  T.  93)  ;  and  in  Re  Loughborough,  23  Beav.  439,  the  solicitor  kept  back  dencing 
his  bfll,  and  fraud  was  presumed  against  him.  fraud. 

And  when  a  considerable  portion  of  the  bill  is  for  business  which  in  the  exercise  Fraudulent 
of  a  fair  and  honest  discretion  ought  never  to  have  been  done,  the  Court  directs  jtemg. 
taxation  (Massie  v.  Drake,  4  Beav.  433 :   Re  Lees,  5  Beav.  410  ;  Re  Barrow,  17  Beav. 
547  ;  Re  Dickson,  8  De  G.  M.  &  G.  655  ;  Horloch  v.  Smith,  2  M.  &  Cr.  495  ;  Waters 
■v.tTaylor,  ibid.  526  ;  Re  Brady,  15  W.  R.  632) ;   and  see  Cook  v.  JSarl  of  Rosslyn,  8 
Jut.  N.  S.  875  ;  Re  Hook,  3  GifE.  372.  a  i     1  *      j 

Where  the  overcharges  evidence   actual  fraud,  very  slight  circumstances  will  Actual  iraud. 
induce  the  Court  to  re-open  the  taxation  (Re  Harding,   10  Beav.  250  ;   Nohes  v. 
Warton,  5  Beav.  448).     So  where  the  solicitor  has  also  acted  as  a  trustee  (Todd  v. 
Wilson,  15  L.  J.  Ch.  450  ;  but  see  Stanes  v.  Barker,  10  Jur.  603). 

See  further,  with  reference  to  great  overcharges,  in  addition  to  the  oases  cited  Gross  over- 
above.  Ex  parte  Andrews,  13  L.  J.  Ch.  222  ;  Ex  parte  Hemming,  28  L.  T.  (0.  S.)  144 ;  charges. 
Sayer  v.  Wagstaff,  5  Beav.  415  ;  Re  Bennett,  8  Beav.  467  ;  Re  Sladden,  10  Beav.  488  ; 
Newton  v.  BoodU,  4  C.  B.  359  ;  Re  Dearden,  9  Ex.  210. 

Where  on  a  petition  being  presented  for  taxation  of  a  paid  bill,  the  solicitor 
offered  to  repay  items  objected  to,  and  the  petitioner  nevertheless  brought  on  his 
petition  for  hearing,  the  Court  ordered  taxation,  treating  those  items  as  omitted 
(Re  CatUn,  23  Beav.  412  ;  but  see  Ex  parte  Hemming). 

See  further,  as  to  special  circumstances.  Re  Whicher,  13  M.  &  W.  549  ;  Re  Wilton, 
13  L.  J.  Q.  B.  17,  and  note  (r),  ante,  p.  7. 

(h)  As  to  the  mode  of  calculating  the  time,  see  Blunt  v.  Heslop,  8  Ad.  &  EU.  577,   Twelve 
cited  in  note  (e),  p.  4  ;  and  in  cases  where  security  has  been  given,  see  cases  cited  months  after 
in  note  (d),  p.  12.   When  (under  the  former  practice)  the  application  was  by  petition,  payment, 


14 


SOLICITORS  ACT,  1843. 


6  &  7  Viet. 
0.  73,  sa.  37-43 

strictly 
calculated, 

an  absolute 
bar  to  taxa- 
tion. 


Laches  and 
acquiescence. 


Wliere  time 
does  not  run 
against  client. 

He-opening 
biUs  of  costs, 
by  action. 


Power  for 
taxing  officer 
to  request 
officers  of 
other  Courts 
to  tax  por- 
tions of  the 
bill. 


Applications 
for  taxing 
bill  of  costs, 
how  to  be 
made. 


Certificate  of 
taxation  to  be 
final. 


the  petition  was  considered  as  presented  on  the  day  of  answering  it  {Sayer  v. 
Wagataff,  5  Beav.  41S). 

Where  a  petition  was  presented  within  twelve  months,  but  no  order  was  made, 
the  Court  refused  to  allow  it  to  stand  over  for  amendment,  twelve  months  having  in 
the  meantime  expired  [Barwell  v.  Brooks,  7  Beav.  345). 

The  twelve  months  are  an  absolute  bar  to  the  appHoation  if  made  under  the  Act 
{Me  Barper,  10  Beav.  284  ;  Ee  Soumes,  5  Beav.  425 ;  Binns  v.  Sey,  1  D.  &  L.  661 ; 
13  L.  J.  Q.  B.  28  ;  Hx  parte  Hemming,  28  L.  T.  (0.  S.)  144  ;  Mx parU  Pemberton, 
2  De  G.  M.  &  G.  960) ;  unless,  perhaps,  actual  fraud  be  shown  [ibid,  per  Lord  Cran- 
worth) ;  and  the  rule  is  the  same  in  the  case  of  an  application  by  a  third  party  or  a 
cestui  que  trust,  see  ante,  pp.  9,  10. 

The  lapse  of  less  than  the  twelve  months  may  be  an  objection  to  granting  the 
application.  {Re  Bayley,  18Beav.415;  iJ«  Pjj^A,  32  Beav.  173;  onappeal,  llW.E. 
762 ;  Re  JBroume,  1  De  G-.  M.  &  G.  322  ;   Ee  Whielwr,  13  M.  &  W.  549.) 

Where  a  client  having  fresh  advice  kept  the  bill  two  months  in  his  possession  and 
then  paid  it,  such  delay  was  held  by  Vice -Chancellor  Wood  to  be  fatal  to  an  appli- 
cation for  taxation  on  the  ground  of  overcharge  ;  but  the  Lords  Justices,  being  of 
opinion  that  the  biU  was  originally  paid  under  circumstances  amounting  to  pressure, 
reversed  this  decision,  and  ordered  taxation  of  the  bill  {Re  Foster,  2  De  G.  I*.  &  J. 
105  ;  8  W.  B.  620  ;  and  see  note  (;■),  p.  7,  ante). 

But  the  Court  may  order  delivery  of  the  bill,  though  more  than  twelve  months 
have  elapsed  from  its  payment,  the  solicitor  having  on  payment  undertaken  to 
deliver  the  bills,  but  neglected  to  do  so  {Ee  Mljamhe,  9  Beav.  402 ;  Ee  Bailey,  34 
Beav.  392  ;  Re  Fisher,  18  Beav.  183). 

As  to  re-opening  bills  of  costs  by  action,  see  Barwell  v.  Brooks,  8  Beav.  121 ; 
Blagram  v.  Routh,  2  K.  &  J.  509  ;  8  De  G.  M.  &  G.  620  ;  FoUy  v.  Smith,  12  Beav. 
.154.  In  Turner  v.  Sand,  27  Beav.  561,  a  solicitor  delivered  a  general  estimate  of 
costs  due  to  him,  without  specifying  the  particulars,  and  the  client  signed  a  memo- 
randum agreeing  to  the  statement,  and  requesting  a  third  person,  to  whom  he  bad 
given  his  _aoceptances,  to  pay  it ;  and  a  bill  filed  by  tbe  client  three  years  after- 
wards for  delivery  and  taxation  was  dismissed  with  costs.  See,  also,  Todd  v.  Wilson, 
15  L.  J.  Ch.  450  ;  Stanes  v.  Parker,  10  Jur.  603  ;  Watson  v.  Eodwell,  7  Ch.  D.  625  j 
on  appeal,  11  Ch.  D.  150  ;  48  L.  J.  Ch.  209 ;  27  W.  E.  265  ;  39  L.  T.  614,  where 
paid  bills  were  set  aside  after  a  lapse  of  two  years. 

XLII.  And  be  it  enacted,  that  in  all  cases  in  wliich.  such.  hiU 
shall  have  been  referred  to  be  taxed  and  settled,  the  officer  to 
■whom  such  reference  is  made  shall  be  at  liberty  to  request  the 
proper  officer  of  any  other  Court  having  such  an  officer  to  assist 
him  in  taxing  and  settling  any  part  of  such  bill,  and  such  officer  so 
requested  shall  thereupon  proceed  to  tax  and  settle  the  same,  and  shall 
have  the  same  powers  and  may  receive  the  same  fees  in  respect  thereof 
as  upon  a  reference  to  him  by  the  Court  of  which  he  is  such  officer, 
and  shall  return  the  same,  with  his  opinion  thereon,  to  the  officer  who 
shall  have  so  requested  him  to  tax  and  settle  the  same ;  and  the  officer 
to  whom  such  reference  is  made  shall  not  be  paid  any  fee  for  that 
portion  of  the  bill  which  shall  have  been  so  taxed  and  settled  by  the 
officer  of  such  other  Court  at  his  request  {i). 

(i)  See  R.  S.  C.  1883,  Ord.  LXV.  infra,  and  notes,  as  to  the  taxing  masters. 

XLIII.  And  be  it  enacted,  that  all  applications  (A)  made  under  this 
Act  to  refer  any  such  bill  as  aforesaid  to  be  taxed  and  settled,  and  for 
the  delivery  of  such  bill,  and  for  the  delivering  up  of  deeds,  docu- 
ments, and  papers  shall  be  made  in  the  matter  of  such  attorney  or 
solicitor  {I)  and  that  upon  the  taxation  and  settlement  of  any  such  bill 
the  certificate  of  the  officer  by  whom  such  biU  shall  be  taxed  shall 
(unless  set  aside  or  altered  by  order,  decree,  or  rule  of  Court)  be  final 
and  conclusive  as  to  the  amount  thereof,  and  payment  of  the  amount 
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certified  to  be  due  and  directed  to  be  paid  may  be  enforced  (m)     6  &  7  Vict, 
according  to  the  course  of  the  Court  in  which  such  reference  shall  be  °-  73,  as.  37-43 
made ;  and  in  case  such  reference   shall  be  made  in  any  Court  of 
common  law,  it  shaU.  be  lawful  for  such  Court  or  any  judge  thereof  to  Judgment 
order  judgment  to  be  entered  up  for  such  amount,  with  costs,  unless  ^^^ 
the  retainer  shall  be  disputed,  or  to  make  such  other  order  thereon  as 
such  Court  or  judge  shall  deem  proper. 

(i)  By  R.  S.  C.  1883,  Ord.  LV.  Pt.  I.  i-.  2  (15),  all  special  appUoations  for  Special  appU- 
taxation  and  delivery  of  bills  and  delivery  of  papers  under  the  Act  must  be  made  cation  for 
by  summons,  and  this  applies,  though  the  client  also  asks  that  a  sum  of  money  taxation, 
improperly  retained  by  the  solicitor  may  be  refunded  {He  May,  34  Beav.  132 ;  34 
L.  J.  Ch.  236  ;  13  W.  E.  377  ;  Re  Edmunds,  19  "W.  E.  104). 

(I)  As  to  the  title  of  the  application,  seeiJe  Vallanoe,  8  Seott,  N.  R.  232  ;  Re  Hair,  Title  and  form 
ibid.  231 ;  Re  Walton,  4  K.  &  J.  78.     It  need  not  be  headed  in  the  matter  of  the  of  application. 
Act  ifbid.).    It  must  state  the  time  of  payment,  if  presented  after  payment  (Re 
Mash,  15  Beav.  83). 

(m)  An  action  brought  after  taxation  has  been  ordered  is  a  contempt  [Re  Campbell,  Action  after 
3  De  &.  M.  &  G.  585).  As  to  enforcing  the  order,  see  R.  S,  0.  1883,  Ord.  XLII.  taxation  is  a 
infra;  DanieU,  p.  1262.  contempt. 
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c.l27,SB.27-29 
23  &  24  VICT.,  Cap.  127,  ss.  27—29.  

An  Act  to  amend  the  Laws  relating  to  Attorneys,  Solicitors,  Proctors, 
and  Certificated  Conveyancers.  [28th  August,  I860.] 

XXVII.  Whenever  a  decree  or  order  is  made  by  the  Court  of  Interest  on 
Chancery  in  which  the  payment  of  any  costs  previously  taxed,  either  ""^  °' 
in  the  suit  or  proceeding  in  which  such  decree  or  order  is  made,  or  in 
any  other  suit  or  proceeding  is  ordered,  and  whether  the  certificate  of 
such  previous  taxation  have  been  made  before  the  passing  of  this  Act, 
or  be  made  thereafter,  it  shall  be  lawful  for  the  Court  or  judge 
making  such  decree  or  order  to  order  and  direct  the  amount  of  such 
costs,  as  taxed,  including  the  costs  of  taxation  as  ascertained  by  the 
said  certificate,  to  be  paid  with  interest  (o)  thereon  at  the  rate  of  4?. 
per  cent,  per  annum,  from  the  date  of  the  certificate,  the  amount  of 
such  interest  to  be  verified  by  affidavit,  and  to  be  payable  and  re- 
coverable out  of  the  same  fund  or  in  the  same  manner  as  the  amount 
of  such  costs. 

The  Act  is  now  called  "The  Solicitors  Act,  1860 ;  "  see  the  Solicitors  Act,  1877,   Short  title. 
40  &41  Vict.  0.  25,  s.  1. 

(fl)  It  seems  that  this  section  only  enables  the  solicitor,  and  not  a  party  to  the  Only  solicitor 
suit,  to  claim  interest  (Jenner  v.  Morris,  11  W.  R.  943).  Orders  were  made  under  can  apply, 
the  Act  in  cases  where  payment  of  costs  had  been  unavoidably  delayed ;  see  Carter 
V.  Carter,  2  N.  R.  512;  8  L.  T.  692;  Vox  v.  Charlton,  6  N.  R.  352;  Re  Campbell, 
19  "W.  R.  427.  "Where  there  were  mortgages  on  the  estate  charged  with  the  costs 
the  Court  declined  to  make  any  order  until  there  had  been  an  inquiry  as  to  incum- 
brances [Twynam  v.  Porter,  W.  N.  (1872),  III).     In  directing  payment  of  a  mort-   Interest  on 
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23  &  24  Vict,    gagee's  principal,  intereBt  and  ooBts  out  of  the  purchase-money  of  the  mortgaged 
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XXVIII.  In  every  case  in  which  an  attorney  or  solicitor  (6)  shall 
he  employed  (c)  to  prosecute  or  defend  any  suit,  matter,  or  proceeding 
in  any  Court  of  justice,  it  shall  he  lawful  for  the  Court  or  judge  {d) 
hefore  whom  any  such  suit,  matter,  or  proceeding  has  heen  heard,  or 
shall  be  depending,  to  declare  such  attorney  or  solicitor  entitled  to  a 
charge  (e)  upon  the  property  recovered  or  preserved  {f)  and  upon  such 
declaration  being  made,  such  attorney  or  solicitor  shall  have  a  charge 
upon  and  against  and  a  right  to  payment  out  of  the  property,  of  what- 
soever nature,  tenure,  or  kind  the  same  may  be,  which  shall  have  been 
recovered  or  preserved  through  the  instrumentaKty  of  any  such  at- 
torney or  solicitor,  for  the  taxed  costs,  charges,  and  expenses  of  or  in 
reference  to  such  suit,  matter,  or  proceeding ;  and  it  shall  be  lawful 
for  such  Court  or  judge  to  make  such  order  or  orders  for  taxation  of 
and  for  raising  and  payment  of  such  costs,  charges,  and  expenses  out 
of  the  said  property  as  to  such  Court  or  judge  shall  appear  just  and 
proper ;  and  all  conveyances  and  acts  done  to  defeat,  or  which  shall 
operate  to  defeat,  such  charge  or  right,  shall,  unless  made  to  a  bond 
fide  purchaser  for  value  without  notice,  be  absolutely  void  and  of  no 
effect  as  against  such  charge  or  right  {g) :  Provided  always,  that  no 
such  order  shall  be  made  by  any  such  Court  or  judge  in  any  case  in 
which  the  right  to  recover  payment  of  such  costs,  charges,  and  ex- 
penses is  barred  by  any  Statute  of  Limitations  (Ji). 

The  Act  is  to  be  construed  liberally  {SchoUfield  v.  Zookwood,  7  Eq.  83  ;  Serrie  v. 
Sowitt,  9  Eq.  1 ;  39  L.  J.  Ch.  119 ;  BaUe  v.  Baile,  13  Eq.  497). 

(i)  The  town  agent  of  a  country  solicitor  may  be  declared  entitled  to  a  charge  for 
an  unascertained  balance  due  to  Mm  from  the  country  solicitor  (Tardrew  v.  Howell, 
3  aiff.  381 ;  7  Jut.  N.  S.  1120  ;  10  W.  R.  32).  Attorneys  and  solicitors  are  now 
styled  "solicitors  of  the  Supreme  Court"  (Judicature  Act,  1873,  s.  87). 

The  charge  may  be  declared  in  favour  of  the  legal  personal  representative  of  a 
solicitor  [Baile  v.  Baile) . 

[e)  An  infant's  property  can  be  charged  under  the  Act ;  but  where  the  property 
recovered  or  preserved  consists  of  a  fund,  no  part  of  it  will  be  actually  paid  to  the 
solicitor  till  the  infant  attains  twenty-one,  and  has  an  opportunity  of  disputing  the 
charge  [Greer  v.  Young  (C.  A.),  24  Ch.  D.  545).  See  further  as  to  charging  the 
property  of  infants,  Baile  v.  Baile;  Bonser  v.  Bradshaw,  30  L.  J.  Ch.  159  ;  9  W.  R. 
229  ;  8.  G.  on  appeal,  10  W.  R.  481 ;  8.  C.  on  further  hearing  after  the  infant  had 
attained  twenty-one,  4  Gifi.  260 ;  9  Jur.  N.  S.  1048.  An  infant's  costs  can  be  made 
a  charge  in  an  action  [Pritchard  v.  Roberts,  17  Eq.  222).  A  married  woman's  pro- 
perty, though  subject  to  a  restraint  on  anticipation,  may  be  charged  [Se  Keane, 
Burnley  v.  Desborough,  12  Eq.  115). 

[d)  The  order  lleolaring  the  charge  must  be  made  in  that  branch  of  the  Court 
to  which  the  suit  is  attadied,  and  may  be  made  though  the  suit  has  come  to  an 
end  [Seinrich  v.  Sutton,  6  Ch.  865 ;  Jones  v.  Frost,  7  Ch.  773).  It  must  be  made 
by  the  judge  who  tried  the  case  [Siggs  v.  8chrader,  3  C.  P.  D.  252 ;  47  L.  J. 
C.  P.  426 ;  26  W.  R.  831  ;  Porter  v.  West,  60  L.  J.  Ch.  231  ;  W.  N.  (1880),  195  ; 
29  W.  R.  236  ;  43  L.  T.  569) ;  and  where  the  action,  though  intituled  in  the 
Chancery  Division,  is  tried  before  a  judge  and  jury,  the  application  must  be  made 
to  the  judge  who  tried  the  action  and  not  to  the  Chancery  judge  [Oweny.  Henshaw, 
7  Ch.  D.  385  ;  47  L.  J.  Ch.  267  ;  26  W.  R.  188).  "Where  the  cause  was  tried  in 
the  Court  of  Common  Pleas  at  Xiancaster,  the  application  for  a  charging  order  was 
rightly  made  to  the  Common  Pleas  Division  [Catloic-  v.  Catlou;  2  C.  P.  D.  362, 
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followmg  mison  v.  Mood,  3  H.  &  C.  148  ;  33  L.  J.  Ex.  204).  The  Court  in  which  23  &  24  Vict, 
the  action  -was  brought  may  make  the  order  notwithstanding  a  decree  for  adminis-  o.l27,  S8.27-29 
tration  (Wikon  v.  Mood;  Catlow  v.  Catlow).  '■ 

The  order  may  be  made  either  on  petition  {Brown  v.  Trotman,  12  Ch.  D.  880  ;  48  Order  may  be 
li.  J.  Ch.  862 ;  41  L.  T.  179  ;  28  W.  E.  164)  or  on  summons  (Clover  v.  Adams,  6  made  on 
Q.  B.  D.  622 ;  Bamer  v.  GiUs,  Giles  y.  ffmner  (M.  R.),  11  Ch.  D.  942  ;  48  L.  J.  Ch.  petition  • 
508  ;  41  L.  T.  270  ;  27  W.  R.  834)  ;  and  the  other  parties  to  the  action  should  not 
be  served  {Brown  v.  Trotman).     The  petition  or  summons  must  be  intituled  in  the  °'  summons, 
action,  but  not  necessarily  in  the  matter  of  the  Act  or  of  the  solicitor  {Samer  v.  Giles,  intituled  in 
Giles  V.  Mamer).     A  solicitor  who  has  properly  discharged  himself  may  obtain  an  the  action, 
order  {Clover  v.  Adams).    As  to  the  form  of  the  order  see  Seton,  p.  643  ;  Pilclier  v.   jiqjjjj  gf 
Arden,  7  Ch.  D.  318  ;  27  W.  R.  273  ;  and  as  to  the  time  when  an  application  may  be  gjijgj 
made  for  raising  the    amount  charged  by  a  sale,   see  JRe  Green,  26  Ch.  D.   16  ; 
Jackson  v.  Smith,  W.  N.  (1884),  151.     Where  an  order  had  been  made  charging  a 
fund  that  had  been  paid  into  Court,  and  the  solicitor  took  out  a  summons  calling  on 
the  party  to  show  cause  why  the  fund  should  not  be  paid  out  to  him,  and  the  party 
evaded  service  of  the  summons,  substituted  service  was  allowed  {Sunt  v.  Austin,  9 
Q.  B.  D.  598).     In  making  the  order  it  is  the  duty  of  the  Court  to  limit  it  to  costs 
properly  incurred  {Emdm  v.  Carte,  19  Ch.  D.  311 ;  30  W.  R.  17  ;  45  L.  T.  328). 

(«)  As  to  solicitor's  lien  generally,  see  Fisher,  1 94,  seq. ;  Daniell,  1975;  Morgan  and  As  to  soKci- 
Wurtzburg  on  Costs,  551.     The  lien  is  of  two  kinds;  (1)  A  general  lien  on  all  tor's  hen 
papers  and  documents  of  the  client  which  may  happen  to  be  in  the  solicitor's  hands  generally ; 
in  the  way  of  business ;  this  Ken  extends  to  all  professional  costs,  but  cannot  be  Sen  of  two 
actively  enforced.    (2)  A  lien  on  a  fund  recovered  in  an  action ;  this  lieu  extends  kinds : 
only  to  the  costs  of  the  particular  suit  under  which  the  fund  arises,  but  to  this  j    Qn  papers, 
extent  the  solicitor  may  actively  enforce  it.  „    On  fund 

A  solicitor  who  conducts  a  cause  to  its  conclusion  in  the  place  of  one  who  by  -loovered 
arrangement  with  his  client  retires  from  conducting  it,  has  priority  for  his  costs  in 
case  of  a  deficiency  of  assets  {Cormaek  v.  Beisley,  3  De  Q.  &  J.  157 ;  but  see  Ee  Priorities  of 
Aiidley  Sail  Co.,  6  Eq.  245,  as  to  priorities  of  successive  solicitors).  solicitors. 

A  solicitor  who  begins  a  cause,  engages  to  continue  to  act  till  the  end  of  it ;  and  Solicitor  re- 
if  he  refuses  to  go  through  with  it  he  has  no  hen  and  cannot  even  bring  an  action  fusing  to 
for  his  bin  {Cresswell  v.  Byron,  14  Ves.  272  ;  Commerell  v.  Foyntm,  I  Swanst.  1).  proceed. 
But  see  Ee  Hall  and  Barker,  9  Ch.  D.  538,  ante,  p.  7. 

If  a  solicitor  discharges  himself  pendente  lite,  he  must  deliver  up  all  necessary  -Wliere 
papers  to  the  new  solicitor  without  prejudice  to  the  Hen,  the  latter  undertaking  to  solicitor 
return  them  on  the  conclusion  of  the  action  {Bobins  v.  Goldingham,  13  Eq.  440 ;   discharges 
Seslopy.  Metcalfe,  3  My.  &  Cr.  183  ;   7  L.  J.  Ch.  49) ;   and  see  Colegrave  v.  Mcmley,  himself. 
T.  &  R.  400  ;    Wilson  v.  Emmett,  19  Beav.  233  ;    Webster  v.  Ze  Sunt,  9  W.  R.  804 ; 
Be  S.,  15  W.  R.  168 ;  Cane  v.  Martin,  2  Beav.  584.    For  the  practice  where  no  suit 
is  pending  see  Bawlinson  v.  Moss,  7  Jur.  N.  S.  1053  ;  9  W.  R.  733. 

A  solicitor  who  refuses  or  neglects  to  proceed  is  considered  as  having  discharged  -^ytat  is  a 
himself  {Bobins  v.  Goldingham ;  Hannaford  v.  Sannaford,  19  W.  R.  429 ;  24  L.  T.  86) ;   discharge  by 
and  see  Be  Williams,  28  Beav.  465  ;  Steele  v.  Seott,  2  Hog.  141 ;  and  a  dissolution  of  jj^g  solicitor, 
partnership  is  a  discharge  by  the  solicitors ;  see  Cholmondeley  v.  Clinton,  19  Ves.  273 ;   T-n-.-i.-i,-™ 
Griffiths  y:  Griffiths,  2  Ha.  587  ;    12  L.  J.  Ch.  397 ;  Seott  v.  Fleming,  9  Jur.  1085  ;  ^  !,™^e°. 
Bawlinson  v.  Moss.     As  to  the  effect  of  alterations  in  a  firm  of  solicitors,  see  Felly  v.     ,  ,^ 
Waihen,  7  Ha.  361  ;  18  L.  J.  Ch.  285  ;  14  Jur.  9  ;  Ee  Forshaw,  16  Sim.  121.  ^• 

When  a  solicitor  is  discharged  by  his  client  pendente  lite,  he  is  not  bound  to  give  -^yhere 
the  latter  any  facilities  for  prosecuting  the  suit,  and  may  to  some  extent  embarrass  goUcitor  is 
him  by  retaining  papers;  see  Bozonv.  Bolland,  4My.  &Cr.  354;  Lordy  .Wormleighton,  discharged 
Jac.  680  ;   Griffiths  v.  Griffiths,  2  Ha.  687  ;    Be  Smith,  9  W.  R.  396  ;   Be  Faithfull,  ^„  client. 
6  Eq.  325  ;    Piloher  v.  Arden,  Be  Brook,  7  Ch.  D.  318.     But  he  cannot  stop  the 
progress  of  an  administration  suit  or  otherwise  obstruct  the  course  of  the  Court ; 
see  Belaney  v.  Ffreneh,  8  Ch.  918  ;    43  L.  J.  Ch.   312  ;    Be  Boughton,  Boughton  v. 
Boughton,  23  Ch.  D.  169  ;  31  W.  R.  617  ;  Clifford  v.  Turrill,  2  De  G.  &  S.  1 ;  Bird 
v.  Heath,  6  Ha.  236 ;    Simmonds  v.  Great  Eastern  Bail.  Co.,  3  Ch.  797 ;    16  W.  R. 
1100.     If  he  is  discharged  by  a  person  who  comes  in  under  but  adversely  to_  the  client, 
e.g.B,  trustee  in  bankruptcy,  it  is  clear  that  he  cannot  refuse  to  deliver  up  aU 
necessary  documents  {Simmonds  v.  Great  Eastern  Bail.  Co.) ;  and  see  Ee  South  Essex 
Co.,  i  Ch.  215  ;  Boss  v.  Laughton,  1  V.  &  B.  349  ;  Ee  Toleman  and  England,  Ex  parte 
Bramble,  13  Ch.  D.  885.  ,   .        ,      ,  ,    ^ 

As  to  the  lien  of  the  solicitor  of  a  company  which  is  ordered  to  be  wound  up,  see  Winding-up. 
Ee  South  Essex  Co. ;  Be  Capital  Fire  Insurance  Co.,  24  Ch.  D.  408,  where  Belaney  v. 
Ffreneh  and  Boughton  y.  Boughton  are  diBtsoBBed.  ,..     . 

The  town  agent  has  a  lien  on  the  client's  papers  for  the  amount  due  to  him  from  Lign  of  town  . 
the  country  solicitor,  but  only  to  the  extent  of  the  amount  due  to  the  latter  from  agent, 
the  cEent ;  and  if  the  cUent  pays  the  country  soUcitor  without  notice  of  the  town 
agent's  claim  the  lien  is  gone  {Ward  v.  Hepple,  15  Ves.  297 ;  Ex  parte  Steele,  16  Ves. 
164  •    Waller  v.  Holmes,  1  J.  &  H.  239  ;  Featfield  v.  Barlow,  8  Eq.  61 ;  38  L.  J.  Ch. 
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23  &  2i  Viot    310  ;   20  L.  T.  217  ;  Cockayne  v.  Harrison,  15  Eq.  298  ;    42  L.  J.  Ch.  660  ;  Vyse  v. 

o  127  S9  27-29  Foster,  32  L.  T.  219  ;  afSrmed,  23  W.  E.  413).  ,  „        ^i,  i      j: 

•  ^'        '  (/)  As  to  tte  meaning  of  "property  recovered  or  preserved,"  see  the  remarks  of 

"  Property        Jessel,  M.  E.,  and  MeUish,  L.  J.,  in  Foxon  v   Gascoigne,  9  Ch    654  ;  43  L.  J.  Ch. 

recovCTed  or       729  ;  the  section  extends  to  a  chose  in  action  {Birchall  v.  Tugin,  Li.K.  10  U.  ^■J^')- 

preserved  "        Property  has  been  held  to  be  recovered  or  preserved  in  the  followmg  cases :    Wnere 

■  a  cestui  que  trust  obtained  the  appointment  of  a  receiver  in  a  suit  against  a  trustee 

though  the  suit  was  subsequently  compromised  (Twynam  v.  Porter,  11  -tq.  181  j  40 

L   J   Ch.   617;  and  see -B«ife  v.  Baile,  13  Eq.  497);  where  a  mortgagee  obtained 

a  foreclosure  decree  {Wilson  v.  Bound,  4  Gifi.  416 ;   10  Jur.  N.  S.  34) ;  where  land 

was  recovered  in  ejectment  [Wihon  v.  Hood,  33  L.  J.  Ex.  204  ;  3  H.  &  C.  148 ;  10 

Jur.  N.  S.  592) ;  where  the  client  was  defendant  in  a  foreclosure  suit,  the  result  ot 

which  was  that  the  chance  of  foreclosure  was  lessened  [Scholefield  v.  lockwood,  7  Eq. 

83) ;   where  a  suit  was  successfully  conducted  against  an  incumbrancer    whose 

incumbrance,  though  valueless,  was  a  cloud  upon  the  title  [Jones  v.  Frost,  7  Ch.  TIS)  \ 

where  judgment  was  recovered  in  an  action  of  detinue,  and  the  proceeds  of  the 

goods  were  subsequently  paid  into  Court  in  an  administration  suit  {Catlow  v.  Cathw, 

2  C.  P.  D.  362  ;  25  W.  E.  866) ;  where  the  defendant  paid  money  into  Court  in  the 

action  (CUver  v.  Adams,  6  Q.  B.  D.  622;  Emden  v.  Carte,  19  Ch.  U.  311 ;  .45  L.  T. 

328  ;  30  "W.  E.  17  ;  and  see  Jackson  v.  Smith,  "W.  N.  (1884),  151) ;  where  an  order 

was  made  under  the  Declaration  of  Titles  Act,  1862  (JPritehard  v.  Soberts,  17  Eq. 

222) ;  and  see  also  Smith  v.  Winter,  W.  N.  (1870),  34  ;  18  W.  E.  447  ;  Be  Kerne, 

Lumley  v.  Desborough,  12  Eq.   115  ;  40  L.  J.  Ch.  617  ;  Morris  v.  Francis,  cited  12 

Sol.  J.  718  ;  The  Phillipine,  L.  E.  1  A.  &  E.  309 ;  15  "W.  E.  462. 

Where,  however,  a  decree  was  made  for  administration  and  the  appointment  of 
a  new  trustee,  and  the  decree  was  carried  into  chambers  and  the  accounts  brought 
in,  but  all  further  proceedings  were  then  stopped.  Lord  Selbome,  L.  C,  held  that 
no  property  had  been  recovered  or  preserved  (Pinkerton  v.  Boston,  16  Eq.  490 ;  42 
L.  J.  Ch.  878 ;  and  see  Pierson  v.  Knutsford  Estates  Co.,  13  Q.  B.  D.  666 ;  32  W.  E. 
451).  An  eaeement  though  preserved  is  not  "property"  within  the  section  [Foxon 
V.  Gascoigne,  9  Ch.  654  ;  43  L.  J.  Ch.  729).  Where  new  trustees  had  been  appointed 
on  petition,  and  the  costs,  charges  and  expenses  of  all  parties  had  been  ordered  to 
be  paid,  the  Court  refused  to  charge  the  property  under  the  Act  with  the  costs  of 
the  petition  (iJ«  Viney,  W.  N.  (1868),  243;  18  L.  T.  851).  See  also  Harrison  v. 
Cornwall  Bail.  Co.,  32  W.  E.  748. 
Charge  ex-  The  solicitor  is  entitled  under  the  Act  to  a  charge  upon  the  whole  of  the  property 

tends  to  the  he  has  recovered  or  preserved,  and  his  right  is  not  necessarily  limited  by  the  extent 
whole  of  the  of  his  client's  interest ;  his  right,  in  fact,  is  that  of  a  salvor  [Bulley  v.  Bulky  [G.  A.), 
property  8  Ch.  D.  479  ;  26  W.  E.  310,  638  ;  Bailey  v.  Birchall,  2  H.  &  M.  371 ;  11  Jur.  N.  S. 

recovered.  57  ;  Porter  v.  West,  60  L.  J.  Ch.  231  ;  29  W.  E.  236 ;  43  L.  T.  569  ;  W.  N.  (1880), 

195  ;  Greer  v.  Toimg,  (0.  A.),  24  Ch.  D.  546  ;  Fmden  v.  Carte  (C.  A.),  19  Ch.  B.  311 ; 
30  W.  E.  17 ;  45  L.  T.  328 ;  Charlton  v.  Charlton,  W.  N.  (1883),  141) ;  Berrie  v. 
Howitt,  9  Eq.  1,  is  overruled.  Where  no  order  had  been  made  for  the  payment  of 
the  costs  out  of  the  estate,  Ery,  J.,  held  that  the  solicitors  were  only  entitled  to  an 
order  for  a  charge  on  the  share  of  their  client  [Lloyd  v.  Jones,  27  W.  E.  655 ;  40 
L.  T.  514).  The  section  only  applies  to  the  costs  of  the  suit  in  which  the  property 
has  been  recovered  or  preserved  [Ex  parte  Thompson,  3  L.  T.  317). 
Priority  of  (^)  The  solicitor's  lien  under  this  section  has  priority  over  all  charges  created  hy 

lien  rmder  the  the  client  [Haynes  v.  Cooper,  33  Beav.  431 ;  and  see  Baile  v.  Baile,  13  Eq.  497,  509  ; 
statute.  Twynam  v.  Porter,  11  Eq.  181 ;  The  Heinrich,  L.  E.  3  A.  &  E.  605) ;  even  though 

the  client  has  assigned  his  interest  with  the  knowledge  of  the  solicitor  (Pitcher  v. 
Arden,  7  Ch.  D.  318;  47  L.  J.  Ch.  479  ;  26  W.  E.  273;  38  L.  T.  Ill) ;  and  see 
also  Faithfull  v.  Ewen,  7  Ch.  D.  495  ;  47  L.  J.  Ch.  457  ;  26  W.  E.  270  ;  37  L.  T. 
805.  As  to  priority  as  between  the  solicitor  and  an  execution  creditor,  see  Birchall 
V.  Pugin,  L.  E.  10  C.  P.  397 ;  Shippey  v.  Grey,  49  L.  J.  624 ;  28  W.  E.  877 ;  42 
L.  T.  673 ;  The  Leader,  L.  E.  2  A.  &  E.  314  ;  Hamer  v.  GiUs,  Giles  v.  Hamer,  11  Ch. 
D.  942;  48  L.  J.  Oh.  508;  27  W.  E.  834;  41  L.  T.  270;  Hallow  v.  Garrold,  13 
Q.  B.  D.  643  ;  afBrmed  W.  N.  (1884),  231. 
Statute  of  (A)  The  Statute  of  Limitations  will  not  begin  to  run  against  a  solicitor  in  respect 

Limitations.      of  his  claim  for  a  charge  under  the  Act  while  the  suit  is  pending,  and  he  remains 
the  solicitor  on  the  record  [Baile  v.  Baile,  13  Eq.  497,  609). 


Taxation  and       XXIX.  In  every  case  in  •wHch  an  attorney  or  solicitor  has  been  or 

deceased  luna-  shall  be  employed  to  prosecute  or  oppose  any  inquiry  whether  a  person 

tic's  costs.        is  a  lunatic,  idiot,  or  of  unsound  mind,  and  incapable  of  managing 

himself  or  his  affairs,  or  in  or  about  any  proceedings  consequent  upon 

such  inquiry,  and  the  costs  of  such  attorney  or  solicitor  have  not  been 
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paid  in  the  lifetime  of  sueli  person,  it  shall  he  lawful  for  the  Lord  23  &  24  Vict. 

High  Chancellor  or  the  Lords  Justices,  or  other  the  person  or  persons  °-127,a8.27-29 

intrusted  by  Her  Majesty  with  the  care  and  commitment  of  the  custody 

of  the  persons  and  estates  of  persons  found  idiot,  lunatic,  or  of  unsound 

mind  {hh),  -to  make  such  and  the  like  orders  and  to  exercise  the  like 

power  and  authority  for  taxation  of  and  for  raising  and  payment  of 

such  costs  after  the  death  of  such  person  as  could  or  might  have  been 

exercised  or  made  in  his  lifetime  (i)  ;  and  such  orders  and  proceedings 

shall  he  as  valid  and  effective  to  aU  intents  and  purposes  as  if  made  in 

the  lifetime  of  the  lunatic  :  Provided  always,  that  it  shaU.  not  he  lawful 

for  the  Court  or  judge  to  make  any  such  order  bat  within  six  years 

next  after  the  right  to  recover  such  costs,  charges,  and  expenses  shall 

have  accrued  {k). 

{hh)  See  now  Jud.  Act,  1875,  s.  7,  infra. 
_(»)  See  16  &  17  Vict.  o.  70  (Lunacy  Ilegalation  Act,  1853),  s.  145,  wliioh  pro-  Costs  in 
Tides  that  costs  incurred  under  the  Act  may  be  charged  on  the  lunatic's  property,     lunacy. 

(k)  When  ^  lunatic  died  in  June,  1853,  and  the  solicitor  in  the  lunacy — having  -Trrit-      • 
obtained  an  order  for  taxation  of  his  costs  in  the  lunacy  matter  in  February,  1854,    Witlun  six 
and  completed  such  taxation  in  February,  1855 — in  October,  1860,  presented  a  peti-  y^^"^^- 
tion  for  an  order  to  charge  the  lunatic's  estate  under  this  section,  it  was  held  by 
L.  J.  Knight  Bruce  that  the  right  to  recover  accrued  on  the  death  of  the  lunatic  ; 
and  by  Jj.  J.  Turner  that  it  accrued  on  the  order  for  taxation  being  obtained.   More 
than  six  years  having  elapsed  since  either  of  those  periods,  the  petitioner  was  held 
to  be  barred  of  all  remedy  under  the  concluding  proviso  of  the  section  {Ex  parte 
Turner,  Me  Cmnming,  2  De  G-.  F.  &  J.  376  ;  9  W.  E.  213). 


ATTOENEYS  AND  SOLICITOES  ACT,  1870.  33  &  34  Vict. 

'  c.  28. 


33  &  34  VICT.  Cap.  28.  

An  Act  to  amend  the  law  relating  to  tlie  remuneration  of  Attorneys 
and  Solicitors.  [14tli  July,  1870.] 

Wheeeas  it  is  expedient  to  amend  the  law  relating  to  the  remune- 
ration of  attorneys  and^  solicitors  : 
Be  it  enacted,  &c.,  as  foUows : 

Preliminary. 
I.  This  Act  may  be  cited  as  "The  Attorneys  and  Sohcitors  Act,  Short  title. 
1870." 
n.  This  Act  shall  not  extend  to  Scotland.  Extent  of 

m.  In  the  construction  of  this  Act,  unless  where  the  context  other-  ^  "  ' 

.      .r.       .         -I        .      n        Interpretation 
wise  requires,  the  words  following  have  the  significations  hereinafter  of  terms. 

respectively  assigned  to  them ;  that  is  to  say, 

The  words  "  attorney  or  solicitor"  {a)  mean  an  attorney,  solicitor,  or 

proctor  (a),  qualified  according  to  the  provisions  of  the  Acts  for 

the  time  being  in  force,  relating  to  the  admission  and  qualification 

of  attorneys,  solicitors,  or  proctors  : 

"  Person  "  includes  a  corporation : 

o2 
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"  Client"  includes  any  person  who,  as  a  principal  or  on  behali  of 
another  person,  retaias  or  employs,  or  is  about  to  retain  or  employ, 
an  attorney  or  solicitor,  and  any  person  who  is  or  may  he  liable  to 
pay  the  bill  of  an  attorney  or  solicitor  for  any  services,  fees,  costs, 
charges,  or  disbursements  (6). 

(a)  Attorneys  and  solicitors  are  now  styled  "  Solicitors  of  the  Supreme  Court." 
(Judicature  Act,  1873,  s.  87.)  Section  20  of  the  Act  empowered  solicitors  to  per- 
form acts  appertaining  to  the  office  of  proctor.  This  section  is  now  repealed,  and 
a  more  comprehensive  provision  to  the  same  effect  suhstituted.  (Solicitors  Act, 
1877,  ss.  17,  23.) 

(4)  NotwiljhstandiDg  this  definition  of  the  word  "  client,"  the  Act  does  not  apply 
to  accounts  between  country  solicitors  and  their  town  agents  (Ward  v.  Myre,  15 
Oh.  D.  130 ;  49  L.  J.  Ch.  657 ;  28  "W.  R.  712  j  43  L.  T.  526). 


The  remune- 
ration of 
attorneys  and 
solicitors  may 
be  fixed  by 
agreement. 


Amount  pay- 
able under 
agreement 
not  to  be  paid 
until  allowed 
by  taxing 
officer. 


Agreement 
must  be 
signed  by 
both,  parties. 


Part  I. — Agreements  between  Attorneys  or  Solicitors  and  their  Clients. 
IV.  An  attorney  or  solicitor  may  make  an  agreement  in  writing  (c) 
■with  his  client  respecting  the  amount  and  manner  of  payment  for  the 
whole  or  any  part  of  any  past  or  future  services,  fees,  charges,  or  dis- 
bursements in  respect  of  business  done  or  to  be  done  by  such  attorney 
or  solicitor,  whether  as  an  attorney  or  solicitor  or  as  an  advocate  or 
conveyancer,  either  by  a  gross  sum,  or  by  commission  or  per-centage, 
or  by  salary  or  otherwise,  and  either  at  the  same  or  at  a  greater  or  at 
a  less  rate  as  or  than  the  rate  at  which  he  would  otherwise  be  entitled 
to  be  remunerated,  subject  to  the  provisions  and  conditions  in  this  part 
of  this  Act  contained :  Provided  always,  that  when  any  such  agree- 
ment shall  be  made  in  respect  of  business  done  or  to  be  done  in  any 
action  at  law  or  suit  in  equity,  the  amount  payable  under  the  agree- 
ment shall  not  be  received  by  the  attorney  or  solicitor  untU  the 
agreement  has  been  examined  and  allowed  by  a  taxing  ofBlcer  of  a 
Court  having  power  to  enforce  the  agreement,  and  if  it  shall  appear  to 
such  taxing  officer  that  the  agreement  is  not  fair  and  reasonable  he 
may  require  the  opinion  of  a  Court  or  a  judge  to  be  taken  thereon  by 
motion  or  petition  {d),  and  such  Court  or  judge  shall  have  power 
either  to  reduce  the  amount  payable  under  the  agreement  or  to  order 
the  agreement  to  be  cancelled  and  the  costs,  fees,  charges,  and  dis- 
bursements in  respect  of  the  business  done  to  be  taxed  in  the  same 
manner  as  if  no  such  agreement  had  been  made. 

(c)  An  agreement  under  the  Act  to  take  a  fixed  sum  for  costs  must  be  in  writing 
amd  signed  by  both  solicitor  and  client  (Re  Lewis,  Hx  parte  Munro,  1  Q.  B.  D. 
724;  46  L.  J.  Q.  B.  816  ;  24  "W.  R.  1017  ;  Se  Raven,  30  "W.  R.  134  ;  45  L.  T.  742  ; 
and  see  ReFemandes,  W.  N.  (1878)  57).  An  agreement  to  charge  the  client  nothing 
if  the  action  is  lost,  and  to  take  nothing  for  costs  out  of  any  money  that  may  be 
awarded  to  the  client  in  the  action,  need  not  be  in  writing  (Jennings  v.  Johnson, 
L.  R.  8  C.  P.  426). 

( d)  The  opinion  of  the  Court  cannot  be  required  to  be  taken  before  some  money 
is  payable  under  the  agreement  [Re  Attottteys  Act,  1870,  1  Ch.  D.  573  ;  44  L.  J.  Ch. 
47;  24  "W.  R.  38). 


Saying  of  V.  Such  an  agreement  shall  not  affect  the  amount  of,  or  any  rights 

third  parties.    °^  remedies  for  the  recovery  of,  any  costs  recoverable  from  the  client 

by  any  other  person,  or  payable  to  the  client  by  any  other  person,  and 
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any  such  other  person  may  require  any  costs  payable  or  recoverable  by  33  &  34  Viot. 
him  to  or  from  the  client  to  be  taxed  according  to  the  rules  for  the  time  °-  ^^- 
being  in  force  for  the  taxation  of  such  costs,  unless  such  person  has 
otherwise  agreed ;  Provided  always,  that  the  client  who  has  entered 
into  such  agreement  shall  not  be  entitled  to  recover  from  any  other 
person  under  any  order  for  the  payment  of  any  costs  which  are  the 
subject  of  such  agreement  more  than  the  amount  payable  by  the  client 
to  his  own  attorney  or  solicitor  under  the  same. 

VI.  Such  an  agreement  shall  be  deemed  to  exclude  any  further  Agreements 
claim  of  the  attorney  or  solicitor  beyond  the  terms  of  the  agreement  in  f^fft^^"^^'^® 
respect  of  any  services,  fees,  charges,  or  disbursements  in  relation  to  claims, 
the  conduct  and  completion  of  the  business  in  reference  to  which  the 
agreement  is  made,  except  such  services,  fees,  charges,  or  disburse- 
ments, if  any,  as  are  expressly  excepted  by  the  agreement. 

Vn.  A  provision  in  any  such  agreement  that  the  attorney  or  Reservation 
solicitor  shall  not  be  liable  for  negligence,  or  that  he  shall  be  relieved  biiity^or^^" 
from  any  responsibility  to  which  he  would  otherwise  be  subject  as  negUgenee. 
such  attorney  or  solicitor,  shall  be  wholly  void. 

V  1  IT.  No  action  or  suit  shall  be  brought  or  instituted  upon  any  such  Examination 
agreement ;  but  every  question  respecting  the  validity  or  effect  of  any  ^gnt  of°'^*'^' 
such  agreement  may  be  examined  and  determined,  and  the  agreement  agreements, 
may  be  enforced  or  set  aside,  without  suit  or  action,  on  motion  or  peti- 
tion of  any  person,  or  the  representative  of  any  person,  a  party  to  such 
agreement,  or  being  or  alleged  to  be  liable  to  pay,  or  being  or  claiming 
to  be  entitled  to  be  paid,  the  costs,  fees,  charges,  or  disbursements  in 
respect  of  which  the  agreement  is  made,  by  the  Court  in  which  the 
business,  or  any  part  thereof,  was  done,  or  a  judge  thereof,  or  if  the 
business  was  not  done  in  any  Court,  then  where  the  amount  payable 
under  the  agreement  exceeds  fifty  pounds,  by  any  superior  Court  of 
law  or  equity,  or  a  judge  thereof,  and  where  such  amount  does  not 
exceed  fifty  pounds,  by  the  judge  of  a  County  Court  which  would  have 
jurisdiction  in  an  action  upon  the  agreement  (e). 

{«)  This  section  is  intended  to  prevent  actions  to  recover  the  remuneration  agreed 
upon  in  lieu  of  costs  when  the  work  has  been  done,  and  does  not  apply  to  the  case 
of  an  action  for  refusing  to  allow  the  solicitor  to  do  the  work  and  earn  the  remune- 
ration [Reea  v.  Williams,  L.  R.  10  Ex.  200  ;  44  L.  J.  Ex.  116  ;  23  W.  R.  5,  50  ;  32 
L.  T.  462). 

IX.  Upon  any  such  motion  or  petition  as  aforesaid,  if  it  shall  appear  Improper 
to  the  Court  or  judge  that  such  agreement  is  in  aU  respects  fair  and  ^^^"^^ 
reasonable  between  the  parties,  the  same  may  be  enforced  by  such  aside. 
Court  or  judge  by  rule  or  order  in  such  manner  and  subject  to  such 
conditions,  if  any,  as  to  the  costs  of  such  motion  or  petition  as  such  Court 
or  judge  may  think  fit ;  but  if  the  terms  of  such  agreement  shall  not 
be  deemed  by  the  Court  or  judge  to  be  fair  and  reasonable,  the  same 
may  be  declared  void,  and  the  Court  or  judge  shall  thereupon  have 
power  to  order  such  agreement  to  be  given  up  to  be  cancelled,  and 
may  direct  the  costs,  fees,  charges,   and  disbursements  incurred  or 


22 


ATTORNEYS  AND  SOLICITORS  ACT,  1870. 


33  &  34  Viot. 
c.  28. 


Agreements 
may  be  re- 
opened after 
payment  in 
Bpeoial  cases. 


Prohibition 
of  certain 
stipulations. 


Not  to  give 
validity  to 


chargeable  in  respect  of  the  matters  included  therein  to  be  taxed  in 
the  same  manner  and  according  to  the  same  rules  as  if  such  agreement 
had  not  been  made ;  and  the  Court  or  judge  may  also  make  such  order 
as  to  the  costs  of  and  relating  to  such  motion  or  petition,  and  the  pro- 
ceedings thereon,  as  to  the  said  Court  or  judge  may  seem  fit. 

X.  When  the  amoimt  agreed  for  under  any  such  agreement  has 
been  paid  by  or  on  behalf  of  the  client,  or  by  any  person  chargeable 
■with  or  entitled  to  pay  the  same,  any  Court  or  judge  having  jurisdic- 
tion to  examine  and  enforce  such  an  agreement  may,  upon  application  by 
the  person  who  has  paid  such  amount,  within  twelve  months  after  the 
payment  thereof,  if  it  appears  to  such  Court  or  judge  that  the  special 
circumstances  of  the  case  require  the  agreement  to  be  re-opened,  re- 
open the  same,  and  order  the  costs,  fees,  charges,  and  disbursements 
to  be  taxed,  and  the  whole  or  any  portion  of  the  amount  received  by 
the  attorney  or  solicitor  to  be  repaid  by  him,  on  such  terms  and  condi- 
tions as  to  the  Court  or  judge  may  seem  just. 

"Where  any  such  agreement  is  made  by  the  client  in  the  capacity  of 
guardian,  or  of  trustee  under  a  deed  or  will,  or  of  committee  of  any 
person  or  persons  whose  estate  or  property  will  be  chargeable  with 
the  amount  payable  under  such  agreement,  or  with  any  part  of  such 
amount,  the  agreement  shall  before  payment  be  laid  before  the  taxing 
officer  of  a  Court  having  jurisdiction  to  enforce  the  agreement,  and 
such  officer  shall  examine  the  same,  and  may  disallow  any  part 
thereof,  or  may  require  the  direction  of  the  Court  or  a  judge  to  be 
taken  thereon  by  motion  or  petition ;  and  i£  in  any  such  case  the  client 
pay  the  whole  or  any  part  of  the  amount  payable  under  the  agree- 
ment, without  the  previous  aUowauce  of  such  officer  or  Court  or  judge 
as  aforesaid,  he  shall  be  liable  at  any  time  to  account  to  the  person 
whose  estate  or  property  is  charged  with  the  amount  paid,  or  with 
any  part  thereof  for  the  amount  so  charged ;  and  if  in  any  such  case 
the  attorney  or  solicitor  accept  payment  without  such  allowance,  any 
Court  which  would  have  had  jurisdiction  to  enforce  the  agreement  may, 
if  it  think  fit,  order  him  to  refund  the  amount  so  received  by  him 
under  the  agreement. 

XI.  Nothing  in  this  Act  contained  shall  be  construed  to  give  validity 
to  any  purchase  by  an  attorney  or  solicitor  of  the  interest,  or  any  part 
of  the  interest,  of  his  client  in  any  suit,  action,  or  other  contentious 
proceeding  to  be  brought  or  maintained,  or  to  give"  validity  to  any 
agreement  by  which  an  attorney  or  solicitor  retained  or  employed  to 
prosecute  any  suit  or  action,  stipulates  for  payment  only  in  the  event 
of  success  in  such  suit,  action,  or  proceeding  (/"). 

(/)  It  seems  that  an  agreement  giving  the  solicitor  in  case  of  success  what  is 
equivalent  to  one-tenth  of  the  property  recovered,  is  void  for  champerty  (per 
Jessel,  M.  R.  ;  lie  Attorneys  Act,  1870,  1  Ch.  D.  573  ;  44  L.  J.  Ch.  47  ;  24  W  R 
38).  But  an  agreement  to  charge  the  client  nothing  if  he  lost  the  action,  and  to 
take  nothing  for  costs  out  of  any  money  recovered  in  the  action,  is  good  (Jenninga  v 
Johmon,  Ii.  R.  8  C.  P.  425). 

XII.  Nothing  in  this  Act   contained  shall   give  validity  to    any 
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disposition,    contract,    settlement,   conveyance,    delivery,   dealing,   or  33  &  34  Viot. 
transfer,  which,  may  be  void  or  invalid  against  a  trustee  or  creditor        °-  ^^- 

in  bankruptcy,  arrangement,  or  composition,  under  the  provisions  of  contracts,  &c. 

the  laws  relatina:  to  bankruptcv.  '"^l''^  may  be 

YT-ry    -vTTi  void  m  bank- 

-X-lii.   Wnere  an  attorney  or  solicitor  has  made  an  agreement  with  ruptoy. 
his  client  is  pursuance  of  the  provisions  of  this  Act,  and  anything  Provision  in 
has  been  done  by  such  attorney  or  solicitor  under  the  agreement,  and  or^noapacW 
before  the  agreement  has  been  completely  performed  by  him,  such  of  the 
attorney  or  solicitor  dies  or  becomes  incapable  to  act,  an  application  ***°'^"^y- 
may  be  made  to  any  Court  which  would  have  jurisdiction  to  examine 
and  enforce  the  agreement  by  any  party  thereto,  or  by  the  repre- 
sentatives of  any  such  party,  and  such  Court  shall  thereupon  have  the 
same  power  to  enforce  or  set  aside  such  agreement,  so  far  as  the  same 
may  have  been  acted  upon,  as  if  such  death  or  incapacity  had  not 
happened ;  and  such  Court,  if  it  shall  deem  the  agreement  to  be  in  all     - 
respects  fair  and  reasonable,  may  order  the  amount  due  in  respect  of 
the  past  performance  of  the  agreement  to  be  ascertained  by  taxation, 
and  the  taxing  officer  in  ascertaining  such  amount  shall  have  regard 
so  far  as  may  be  to  the  terms  of  the  agreement,  and  payment  of  the 
amount  found  to  be  due  may  be  enforced  in  the  same  manner  as  if 
the  agreement  had  been  completely  performed  by  the  attorney  or 
solicitor. 

XIV.  If,  after  any  such  agreement  as  aforesaid  shall  have  been  As  to  change 
made,  the  client  shall  change  his  attorney  or  solicitor  before  the  con-  after  aaxee- 
clusion  of  the  business  to  which  such  agreement  shall  relate  (which  ment. 

he  shall  be  at  liberty  to  do  notwithstanding  such  agreement),  the 
attorney  or  solicitor,  party  to  such  agreement,  shall  be  deemed  to 
have  become  incapable  to  act  under  the  same  within  the  meaning  of 
section  thirteen  of  this  Act;  and  upon  any  order  being  made  for 
taxation  of  the  amount  due  to  such  attorney  or  solicitor  in  respect  of 
the  past  performance  of  such  agreement,  the  Court  shall  direct  the 
taxing  master  to  have  regard  to  the  circumstance  under  which  such 
change  of  attorney  or  solicitor  has  taken  place ;  and,  upon  such  taxa- 
tion, the  attorney  or  solicitor  shall  not  be  deemed  entitled  to  the  full 
amount  of  the  remuneration  agreed  to  be  paid  to  him  unless  it  shall 
appear  that  there  has  been  no  default,  negligence,  improper  delay,  or 
6ther  conduct  on  his  part  affording  reasonable  ground  to  the  client  for 
such  change  of  attorney  or  solicitor. 

XV.  Except  as  in  this  part  of   this  Act  provided,  the  bill  of   an  Agreements 
attorney  or  solicitor  for  the  amount  due  under  an  agreement  made  m  g^g^pt  from 
pursuance  of  the  provisions  of  this  Act  shall  not  be  subject  to  any  taxation. 
taxation,  nor  to  the  provisions  of  the  Act  of  the  sixth  and  seventh 
Victoria,  chapter  seventy-three  (g).  and  the  Acts  amending  the  same 
respecting  the  signing   and  delivery  of  the  bill   of  an  attorney  or 
solicitor. 

(y)  As  to  this  Act,  see  ante,  p.  1,  et  seq. 
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Pabt  II. —  General  Provisions. 

XVI.  An  attorney  or  solicitor  may  take  security  from  his  client  for 
his  future  fees,  charges,  and  disbursements,  to  be  ascertained  by 
taxation  or  otherwise. 

XVTI.  Subject  to  any  general  rules  or  orders  hereafter  to  be  made 
upon  every  taxation  of  costs,  fees,  charges,  or  disbursements,  the 
taxing  officer  may  allow  interest  at  such  rate  and  from  such  time  as  he 
thinks  just  on  moneys  disbursed  by  the  attorney  or  solicitor  for  his 
client,  and  on  moneys  of  the  client  in  the  hands  of  the  attorney  or 
solicitor,  and  improperly  retainied  by  him. 

XVIII.  Upon  any  taxation  of  costs,  the  taxing  officer  may,  in 
determining  the  remuneration,  if  any,  to  be  allowed  to  the  attorney 
or  solicitor  for  his  services,  have  regard,  subject  to  any  general  rules 
or  orders  hereafter  to  be  made,  to  the  skill,  labour,  and  responsibility 
involved. 

XIX.  Whenever  any  decree  or  order  shall  have  been  made  for  pay- 
ment of  costs  in  any  suit,  and  such  suit  shall  afterwards  become  abated, 
it  shall  be  lawful  for  any  person  interested  under  such  decree  or  order 
to  revive  such  suit,  and  thereupon  to  prosecute  and  enforce  such  decree 
or  order,  and  so  on  from  time  to  time  as  often  as  any  such  abatement 
shall  happen  (A). 

(A)  The  section  is  not  retrospective  (Doggettr.  Eastern  Cottnties  My.,  6  Oh.  474  ■ 
19  W.  R.  497). 

Solicitors  to  -whom  costs  have  been  ordered  to  be  paid  are  not  "persons  interested" 
■within  this  section  {Swnter  v.  Wortley,  W.  N.  (1873),  4).  The  legal  personal  repre- 
sentative of  a  deceased  person  is  entitled  to  an  order  ;  see  ffawks  v.  JSawks,  1  P  D 
137  ;  45  L.  J.  P.  D.  &  A.  41  ;  24  W.  R.  489  ;  34  L.  T.  659. 


7&8Vict.  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

7  &  8  VICT.  Cap.  18. 

An  Act  for  consolidating  in  one  Act  certain  Provisions  usually  ii^ 
serted  in  Acts  authorizing  the  taking  of  Lands  for  Undertakings 
of  a  Public  Nature.  [8th  May,  1845.] 

SS.  I.— rV. ;  LXIX.— LXXXVII. 

Whereas  it  is  expedient  to  comprise  in  one  general  Act  sundry 
provisions  usually  introduced  into  Acts  of  Parliament  relative  to  the 
acquisition  of  lands  required  for  undertakings  or  works  of  a  public 
totl  pM^sfd?"^  nature,  and  to  the  compensation  to  be  made  for  the  same,  and  that  as 
well  for  the  purpose  of  avoiding  the  necessity  of  repeating  such  pro- 
visions in  each  of  the  several  Acts  relating  to  such  undertakings  as  for 
ensuring  greater  uniformity  in  the  provisions  themselves ;  be  it  enacted, 
&c.,  that  this  Act  shall  apply  to  every  undertaking  authorized  by  any 
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Act  which,  shall  hereafter  be  passed,  and  which  shall  authorize  the  7  &  8  Vict. 
purchase  or  taking  of  lands  for  such  undertaking,  and  this  Act  shall  °-18.  ss.  1—4. 
be  incorporated  with  such  Act ;  and  all  the  clauses  and  provisions  of 
this  Act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by 
any  such  Act,  shall  apply  to  the  undertaking  authorized  thereby,  so  far 
as  the  same  shall  be  appHoable  to  such  undertaking,  and  shall,  as  well 
as  the  clauses  and  provisions  of  every  other  Act  which  shall  be  incor- 
porated with  such  Act,  form  part  of  such  Act,  and  be  construed  together 
therewith  as  forming  one  Act. 

With  respect  to  the  construction  of  this  Act  and  of  Acts  to  be  incor-i  Interpreta- 
porated  therewith,  be  it  enacted  as  foUows  :  J[°^!  "^  *'^'^ 

H.  The  expression  "the  special  Act,"  used  in  this  Act,  shall  be  nspgciai 
construed  to  mean  any  Act  which  shall  be  hereafter  passed  which  shall  Act :  " 
authorize  the  taking  of  lands  for  the  undertaking  to  which  the  same 
relates,  and  with  which  this  Act  shall  be  so  incorporated  as  aforesaid  ; 
and  the  word  "prescribed,"  used  in  this  Act  in  reference  to  any  matter  "prescribed:" 
herein  stated,  shall  be  construed  to  refer  to  such  matter  as  the  same 
shall  be  prescribed  or  provided  for  in  the  special  Act,  and  the  sentence 
in  which  such  word  shall  occur  shall  be  construed  as  if,  instead  of  the 
word  "  prescribed,"  the  expression  "  prescribed  for  that  purpose  in  the 
special  Act  "  had  been  used ;  and  the  expression  "  the  works  "  or  "the  "the  works:" 
undertaking "  shall  mean  the  works   or  undertaking,  of  whatever 
nature,  which  shall  by  the  special  Act  be  authorized  to  be  executed ; 
and  the  expression  "the  promoters  of  the  undertaking"  shall  mean  "promoters 
the  parties,  whether  company,  undertakers,  commissioners,  trustees,  °atin^^°  ^^' 
corporations,  or  private  persons,  by  the  special  Act  empowered  to 
execute  such  works  or  undertaking. 

TTT.  The  following  words  and  expressions,  both  in  this  and  the  Interpreta- 
special  Act,  shall  have  the  several  meanings  hereby  assigned  to  them,  ^^J^he 
unless  there  be  somethiug  either  in  the  subject  or  context  repugnant  special  Act : 
to  such  construction  ;  (that  is  to  say), 

"Words  importrug  the  singular  number  only  shall  include  the  plural  Number : 
number,  and  words  importing  the  plural  number  only  shall  in- 
clude the  singular  number : 
Words  importing  the  masculine  gender  only  shall  include  females  :    Grender: 
The  word  "lands"  shall  extend  to  messuages,  lands,  tenements,  "Lands:" 

and  hereditaments  (a)  of  any  tenure  : 

The  word  "  lease  "  shall  include  an  agreement  for  a  lease  :  "  Lease :  " 

The  word  "  month  "  shall  mean  calendar  month  :  "  Month :  " 

The  expression  "  superior  Courts"  shall  mean  her  Majesty's  superior  "  Superior 

Courts  of  Eecord  at  Westminster  or  Dublin,  as  the  case  may  Courts:" 

require : 
The  word  "  oath  "■  shall  include  affirmation  in  the  case  of  Quakers,  "  Oath :  " 
or  other  declaration  lawfully  substituted  for  an  oath  in  the  ease  of 
any  other  persons  exempted  by  law  from  the  necessity  of  taking 

an  oath : 
The  word  "county"  shall  include  any  riding  or  other  like  division  "County:  " 
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"the 
sheriff:" 


"the  clerk  of 
the  peace :" 


"  Justices : ' 


"  Two  jus- 
tices :" 


"Owner: 


'The  Bank: 


"  Owner." 


Short  title  of 
the  Act. 


of  a  county,  and  shall  also  include  county  of  a  city  or  county  of  a 
town: 

The  word  "sheriff"  shall  include  under-sheriff,  or  other  legally 
competent  deputy ;  and  where  any  matter  in  relation  to  any  lands 
is  required  to  be  done  by  any  sheriff  or  by  any  clerk  of  the  peace, 
the  expression  "the  sheriff,"  or  the  expression  "the  clerk  of  the 
peace,"  shall  in  such  case  be  construed  to  mean  the  sheriff  or  the 
clerk  of  the  peace  of  the  county,  city,  borough,  liberty,  cinque 
port,  or  place  where  such  lands  shall  be  situate  ;  and  if  the  lands 
in  question,  being  the  property  of  one  and  the  same  party,  be 
situate  not  wholly  in  one  county,  city,  borough,  liberty,  cinque 
port,  or  place,  the  same  expression  shaD.  be  construed  to  mean  the 
sheriff  or  clerk  of  the  peace  of  any  county,  city,  borough,  liberty, 
cinque  port,  or  place,  where  any  part  of  such  lands  shall  be 
situate : 

The  word  "  justices  "  shall  mean  justices  of  the  peace  acting  for  the 
county,  city,  liberty,  cinque  port,  or  place  where  the  matter  re- 
quiring the  cognizance  of  .any  such  justice  shall  arise,  and  who 
shall  not  be  interested  in  the  matter;  and  where  such  matter 
shall  arise  in  respect  of  lands  being  the  property  of  one  and  the 
same  party,  situate  not  only  In  any  one  county,  city,  borough, 
liberty,  cinque  port,  or  place,  the  same  shall  mean  a  justice  acting 
for  the  county,  city,  borough,  liberty,  cinque  port,  or  place  where 
any  part  of  such  lands  shall  be  situate,  and  who  shall  not  be 
interested  in  such  matter  ;  and  where  any  matter  shall  be  autho- 
rised or  required  to  be  done  by  two  justices,  the  expression  "two 
justices  "  shall  be  understood  to  mean  two  justices  assembled  and" 
acting  together : 

"Where  under  the  provisions  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  any  notice  shall  be  required  to  be  given 
to  the  owner  of  any  lands,  or  where  any  act  shall  be  authorised  or 
required  to  be  done  with  the  consent  of  any  such  owner,  the  word 
"  owner  "  (J)  shall  be  understood  to  m.ean  any  person  or  corpora- 
tion who,  under  the  provisions  of  this  or  the  special  Act,  would  be 
enabled  to  sell  and  convey  lands  to  the  promoters  of  the  under- 
taking : 

The  expression  "the  Bank"  shall  mean  the  Bank  of  England  where 
the  same  shall  relate  to  monies  to  be  paid  or  deposited  in  respect 
of  lands  situate  in  England,  and  shall  mean  the  Bank  of  Ireland 
where  the  same  shall  relate  to  monies  to  be  paid  or  deposited  in 
respect  of  lands  situate  in  Ireland. 

(a)  The  power  to  purchase  lands  was  held  to  include  power  to  purchase  a  rent 
chaige  (-Re  Brewer,  1  Ch.  D.  409). 

(J)  As  to  the  meaning  of  the  word  ' '  owner ' '  in  the  Act,  see  post,  note  (a:)  to  s.  76, 
p.  36. 

IV.  And  be  it  enacted,  that  in  citing  this  Act  in  other  Acts  of  Par- 
liament, and  in  legal  instruments,  it  shall  be  sufficient  to  use  the 
expression  "The  Lands  Clauses  Consolidation  Act,  1845." 
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Application  of  Compensation.  o.  18  s.  69-87. 

And  with,  respect  to  tlie  purdiase-money  or  eompensation  coming  to  ^     T 
parties  having  limited  interests,  or  prevented  from  treating,  or  not  money  pay- 
making  title,  be  it  enacted  as  foUo-ws  :  ^^^?  to  parties 
T  -vT-v    Tj!   ^  under  dia- 
liXlX.  l±  the  purchase-money  or  compensation  which  shall  be  pay-  ability 

able  in  respect  of  any  lands  or  any  interest  therein,  purchased  or  taken  f  "JJj'^^'i^t, 

by  the  promoters  of  the  undertaking  from  amy  corporation,  tenant  for  deposited  in 

ILEe  or  in  tail,  married  woman  seised  in  her  own  right  or  entitled  to  *^^  Bank. 

dower,  guardian,  committee  of  lunatic  or  idiot,  trustee,  executor  or 

administrator,  or  person  having  a  partial  or  qualified  interest  only  in 

such  lands,  and  not  entitled  to  sell  or  convey  the  same  except  under 

the  provisions  of  this  or  the  special  Act,  or  the  compensation  to  be  paid 

for  any  permanent  damage  to  any  such  lands,  amount  to  or  exceed  the 

sum  of  two  hundred  pounds,  the  same  shall  be  paid  into  the  bank  (c), 

in  the  name  and  with  the  privity  of  the  Accountant-General  of  the 

Court  of  Chancery  in  England,  if  the  same  relate  to  lands  in  England 

or  Wales,  or  the  Aceountant-G-eneral  of  the  Court  of  Exchequer  in 

Ireland  if  the  same  relate  to  lands  in  Ireland,  to  be  placed  to  the 

account  there  of  such  Accountant-General  ex  parte  the  promoters  of  the 

undertaking  (describing  them  by  their  proper  name),  in  the  matter  of 

the  special  Act  (citing  it),  pursuant  to  the  method  prescribed  by  any 

Act  for  the  time  being  in  force  for  regulating  monies  paid  jnto  the  said 

Courts  ;  and  such  monies  shall  remain  so  deposited  until  the  same  be 

applied  to  some  one  or  more  of  the  following  purposes  (that  is  to  say). 

In  the  purchase  or  redemption  of  the  land  tax  {d ),  or  the  discharge  Application 
of    any   debt    or    incumbrance   affecting  the  land  in  respect  of  ^  "'"^^^ 
which  such  money  shall  have  been  paid,  or  affecting  other  lands 
settled  therewith  to  the  same  or  the  like  uses,  trusts,  or  pur- 
poses (e) ;  or 
In  the  purchase  of  other  lands,  to  be  conveyed,  limited,  and  settled 
upon  the  like  uses,  trusts,  and  purposes,  and  in  the  same  manner, 
as  the  lands  in  respect  of  which  such  money  shall  have  been  paid 
stood  settled  (/) ;  or 
If  such  money  shall  be  paid  in  respect  of  any  buildings  taken  under 
the  authority  of  this  or  the  special  Act,  or  injured  by  the  proximity 
of  the  works,  in  removing  or  replacing  such  buildings,  or  sub- 
stituting others  in  their  stead,  in  such  manner  as  the  Court  of 
Chancery  shall  direct {jr) ;  or 
In  payment  to  any  person  becoming  absolutely  entitled  to  such 
money  (A). 

By  the  Settled  Land  Act,  1882,  s.  32,  it  is  provided  that  where,  under  any  Act 
incorporating  or  applyingf,  wholly  or  in  part,  the  Lands  Clauses  Consolidation  Acts, 
1845  1860,  and  1869,  money  is  at  the  commencement  of  that  Act  in  Court,  oris 
afterwards  paid  into  Court,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be 
made  subject  to  a  settlement,  then,  in  addition  to  any  mode  of  dealing  therewith 
authorized  by  the  Act  under  which  the  money  is  in  Court,  that  money  may  be  in- 
vested or  applied  as  capital  money  arising  under  the  Settled  Land  Act,  on  the  like 
terms,  if  any,  respecting  costs  and  other  things,  as  nearly  as  oiromustauces  admit, 
and  (notwithstanding  anything  in  the  Settled  Laud  Act)  according  to  the  same 
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0.  18  s.  69-87.   Land  Act  •were  authorized  by  the  Act  under  which  the  monoy  is  in  Court.    This 

' section  and  sect.  69  of  the  Lands  Clauses  Act  are  to  be  read  together  {Re  Byron,  23 

Ch.  D.  171 ;  and  see  lie  Lytton,  W.  N.  (1884),  193).    As  to  investment  under  this 
provision,  see  the  Settled  Land  Act,  1882,  s.  21,  infra. 
Payment  into        (c)  It  is  provided  by  the  Supreme  Court  Funds  Rules,  1884,  r.  39,  infra,  that 
Court.  money  paid  into  Court  pursuant  to  sect.  69,   "in  respect  of  lands  in  England  or 

Supreme  "Wales,  shall  be  placed  in  the  books  at  the  Pay  OflBce  to  the  credit  of  Ex  parte  the 

Court  Funds  Promoters  of  the  undertaking,  in  the  matter  of  the  Special  Act  (citing  it),  and  some 
Rules  1884  words  shall  be  added  in  each  case  briefly  expressive  of  the  nature  of  the  disability 
J.  gg  '  'to  sell  and  convey,  by  reason  of  which  the  money  shall  be  so  paid  in,  which  par- 

ticulars shall  be  stated  in  the  request  for  the  direction  to  receive  the  money." 
Accountant-         The  duties  of  the  Accountant-General  of  the  Court  of  Chancery  are  now  per- 
Greueral.  formed  by  the  Paymaster-General ;  see  the  Chancery  Funds  Act,  1872,  35  &  36 

Viet.  0.  44,  infra. 
When  dis-  Payment  into  Court  under  this  section  may  be  dispensed  with  by  the  Court  where 

pensed  with,      the  money  is  immediately  required  to  be  paid  to  another  account,  e.  g.  to  a  lunatic's 
account  (Re  Milnes,  1  Ch.  D.  28) ;  and  see  Jie  BucMngham,  2  Ch.  D.  690. 

Where  the  company,  instead  of  paying  the  purchase -money  into  Court,  paid  it 
to  the  vendors,  the  latter  were,   on  motion,  ordered  to  pay  it  into  Court  for  the 
purpose  of  interim  protection  [London  andN.  W.  Railway  v.  Corporation  of  Lancaster, 
15  Beav.  22  ;  and  see  Re  London,  Brighton,  and  South  Coast  Railway,  4  W.  R.  315). 
Executors.  The  company  is  not  entitled  to  pay  the  money  into  Court  when  there  are  execu- 

tors to  whom  it  is  payable  {Newton  v.  Metropolitan  Railway,  8  Jur.  N.  S.  738). 
Infant.  Payment  into  Court  under  this  section  of  the  purchase-money  of  land  belonging 

to  an  infant  does  not  make  the  infant  a  ward  of  Court  {Ex  parte  Brewer,  2  Dr.  &  S. 
552). 
Purchase-  Money  paid  into  Court  under  section  69  remains  impressed  with  the  character  of 

money  not  realty  {Eelland  v.  Fulford,  6  Ch.  D.  491 ;  Re  Barrop,  3  Drew.  726 ;  Re  Bagot,  10 

converted  into  W.  R.  607  ;  Re  Taylor,  9  Hare,  596)  ;  secus  where  the  land  is  taken  from  vendors 
personalty.  competent  to  convey  under  section  76  ;  see  note  {a)  to  section  78,  post,  p.  36  ;  and  Re 
Stewart,  1  Sm.  &  G.  32 ;  Re  Sorner,  5  De  G.  &  Sm.  483  ;  Midland  Railway  Company  y. 
Oswin,  1  CoU.  74  ;  Dixie  v.  Wright,  32  Beav.  662,  where  accumulations  of  dividends 
on  a  fund  paid  in  under  this  section  were  held  to  pass  under  a  will  as  personalty ; 
Re  Skegg,  13  W.  E.  567  ;  Ex  parte  Hardy,  30  Beav.  206.  But  see  Re  Manchester  and 
Southport  Railway  Company,  19  Beav.  365. 
Interest  not  As  soon  as  the  money  is  paid  into  the  Bank,  interest  ceases  to  be  payable  by  the 

payable  by  company  {Lewis  v.  South  Wales  Railway  Company,  1 0  Hare,  113),  unless  there  is  a  special 
company.  agreement.     In  Ex  parte  Earl  of  Sardwicke,  1  De  G.  M.  &  G.  297,  where  the  com- 

pany were  ordered  to  pay  interest  under  a  special  agreement,  it  was  by  consent 
agreed  that  no  objection  should  be  taken  for  want  of  jurisdiction,  but  that  the 
question  should  be  decided  as  if  a  biU  had  been  filed.  See  Re  Divers,  1  Jur.  N.  S. 
995  ;  Chambers  y.  White,  14  Jur.  1129  ;  Re  Marylehone  Improvement  Act,  19  W.  R. 
1058. 
Redeeming  (<^)  A  tenant  for  life,  who  has  redeemed  the  land-tax,  will  be  allowed  to  reimburse 

land  tax.  himself  out  of  the  purchase -monies  paid  into  Court  {Ex  parte  Northwick,  1 Y.  &  Coll. 

Ex.  166)  ;  and  see  Re  London,  Brighton^  South  Coast  Railway,  18  Beav.  608. 

"  Discharge  (*)  The  following  applications  of  purchase-money  have  been  held  to  be  within 

of  any  debt       tliis  provision : — (But  see  now  Settled  Land  Act,  1882,  s.  32.)    Paying  off  bonds  or 

or  incum-  mortgages  given  by  a  corporation  for  repayment  of  money  borrowed  for  sanitary 

brance."  purposes  {Re  Deriy  Municipal  Estates,  3  Ch.  D.  289  ;  and  see  Ex  parte  Corporation  of 

Cambridge,  6  Ha.  29 ;  5  Ely.  Ca.  204) ;    buying  up  leases  {Ex  parte  Corporation  of 

Sheffield,  21  Beav.  162  ;  25  L.  J.  Ch.  687  ;  Ex  parte  Corporation  of  London,  5  Eq.  418; 

37  L.  J.  Ch.  371 ;   Re  Marquis  Townshendh  Estates,  W.  N.  (1882),  7) ;   redeeming 

a  quit  rent  {Ex  parte  Studdert,  6  Ir.  Ch.  Rep.  53 ;  Ex  parte  Lord  Leconjield,  Ir.  R. 

8  Eq.  669)  ;  discharging  expenses  incurred  under  statutory  powers  and  expressly 

charged  on  the  land  {Ex  parte  ^Queen's  College,  14  Beav.  169,  n. ;  Ex  parte  Lockwood, 

14  Beav.  168  ;  Re  Davis's  Estate,  3  De  G.  &  J.  144  ;  27  L.  J.  Ch.  712).    But  a  loan 

from  the  Governors  of  Queen  Anne's  Bounty  {Ex  parte  Rector  ofGrimoldby,  2  Ch.  D. 

226),  or  a  rent-charge  charged  on  glebe  lands  in  favour  of  a  Land  Improvement 

Company  {Ex  parte  Rector  of  Kirksmeaton,  20  Ch.  D.  203),  or  advances  obtained  by 

a  tenant  for  life  under  a  Drainage  Act  {Ex  parte  Studdert,  6  Ir.  Ch.  53),  wiU  not  be 

discharged  out  of  the  fund. 

"  Settled  The  word  "  settled  "  in  this  clause  simply  means  "  standinij  limited  "  {Kelland  v. 

therewith."       Fulford,  6  Ch.  D.  491).  ^ 

Investment,  (/)  '^^^^  t^s  provision  money  paid  in  respect  of  freeholds  {Re  Cann,  15  Jur.  3) 

in  land,  what    °^  leaseholds  {Re  Liverpool  Docks,  1  Sim.  N.  S.  202)  may  be  laid  out  in  the  purchase 

ia  •  of  copyholds ;  and  money  paid  in  respect  of  leaseholds  may  be  laid  out  in  the 

'  purchase  of  freeholds  {Re  Parker,  13  Eq.  495).    But  purchase-money  of  freeholds 

and  copyholds  will  not  be  laid  out  in  the  purchase  of  leaseholds  {Re  Lancashire  and 
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ever  Se  Sehoboth  Chapel,  19  Eq.  180  ;  Ex  parte  Trinity  Coll.  Cambridge,  18  L.  T.  849.   ^.  18,  ».  69-87. 

Enfranohisement  of  copyholds  is  a  purchase  of  land  within  the  Act  {Dixon  v.     

Jackson,  25  L.  J.  Ch.  588 ;  JJc  Cheshunt  College,  1  Jur.  N.  S.  995) ;  and  so  ia  an 
investment  in  ground  rents  (Ee  Mason,  W.  N.  (1872),  77) ;  nor  need  the  land  pur- 
chased be  within  the  jurisdiction  of  the  Court  {He  Taylor,  40  L.  J.  Ch.  454,  where 
it  was  in  the  Isle  of  Man). 

But  the  money  cannot  be  invested  in  the  purchase  of  an  equity  of  redemption  what  is  not. 
{Ex  parte  Craven,  17  L.  J.  Ch.  215  ;  Ex  parte  Fortadown,  Ir.  R.  10  Eq.  368). 

The  money  in  Court  may  be  invested  in  the  purchase  of  land,  although  the  Where 
applicants  are  absolutely  entitled  {Re  Jones,  39  L.  J.  Ch.  190  ;  18  W.  R.  312  ;  "W.  N.  applicants 
(1870),  7  ;  Re  Parker,  13  Eq.  495).  absolutely 

The  money  in  Court  may  be  expended  in  erecting  new  buildings  on  other  parts  of  entitled, 
the  settled  land,  whether  in  addition  to  those  existing  before  or  in  substitution  for  Money  may 
such  as  have  become  ruinous,  provided  that  (1)  it  is  beneficial  to  the  estate,  and  (2)  be  expended 
the  remaindermen  do  not  object ;  but  it  cannot  be  applied  in  ordinary  repairs  and  in  building, 
improvements  {Re  Leigh,  6  Ch.   887 ;  Drake  v.   Trefusis,  10  Ch.  364  ;  Re  Speer,  3 
Ch.  D.  262  ;  Ex  parte  Rector  of  Rolywell-eum- Needingworth,  27  W.  R.  707  ;  ReAldred, 
21  Ch.  D.  228  :  Ex  parte  Shaw,  4  Y.  &  0.  506  ;  JJ«  Dimmer,  2  De  C.  J.  &  S.  515  ; 
Re  Wight,  6  W.  R.  718)  ;  and  see  also  Re  London  and  North-  Western  Ry.  Act,  1  Ch. 
596  ;  Re  Incumbent  of  Whitfield,  1  J.  &  H.  610 ;  Ex  parte  Melward,  27  Beav.  571  ; 
Re  Johnson,  8  Eq.  348  ;  Re  Clitheroe's  Trusts,  17  W.  R.  345  ;  Re  Rudyerd,  2  GifE.  394. 

So  money  representing  glebe  land  may  be  expended  in  building  or  improving  a  Purchase- 
-  rectory-house,  or  in  erecting  farm  buildings  {Re  Incumbent  of  Whitfield;  Ex  parte  money  of 
Rector  of  Claypole,  16  Eq.  574;  Ex  parte  Rector  of  Shipton-under- Wychwood,  19W.R.   glebe  land. 
549).    In  Re  Lymington  Chapel,  W.  N.  (1877),  226,  part  of  the  fund  in  Court  was  laid 
out  in  the  purchase  of  land  and  buildings,  and  the  remainder  applied  in  converting 
the  bmldings  into  a  dwelling-house  for  the  minister  or  chapel  keeper.     As  to  build- 
ings generally,  see  now  the  Settled  Land  Act,  ss.  21,  25  and  32,  infra. 

The  money  may  be  applied  in  making  improvements  which  are  a  permanent  Improve- 
addition  to  the  estate  {Re  Leslie,  2  Ch.  D.  185  (drainage)  ;  Re  Croker,  W.  N.  (1877)  ments. 
38  (water  supply)  ;  and  see  Re  Vicar  of  Queen  Camel,  1 1  W.  R.  503  ;  Re  Buckingham- 
shire Ry.,  14  Jur.  1065) ;  but  not  it  would  seem  in  making  roads  {Re  Belfast  Water 
Commissioners,  Ir.  R.  5  Eq.  63  ;  Re  Venour's  Settled  Estates,  2  Ch.  D.  522) ;  see  now, 
however,  the  Settled  Land  Act,  ss.  21,  25,  and  32,  infra. 

Where  the  money  is  to  be  laid  out  in  bvulding,  it  wUl  not  in  general  be  paid  out 
of  Court  till  the  buildings  are  finished  {Re  Dummer,  2  De  G-.  J.  &  S.  515  ;  11  Jur. 
N.  S.  615  ;  Ex  parte  Rector  of  Shipton-under- Wychwood,  19  W.  R.  549). 

It  seems  doubtful  whether  the  Court  wUl  apply  the  fund  in  recouping  a  limited  Recouping 
owner  money  which  he  has  expended  without  its  previous  sanction  on  other  parts  of  limited 
the  estate  ;    see  Williams  v.  Aylesbury  and  Buckingham  Ry.,  9  Ch.  684  ;  Re  Leigh,  6  owner.      , 
Ch.  887;  Ex  parte  Rector  of  Sartington,  W.  N.  (1875)  40  ;  23  W.  R.  484  ;  Re  Stock, 
42  L.  T.  46  ;  W.N.  (1880),  11  (where,  however,  the  money  was  spent  before  the  land 
had  been  taken).     But,  nevertheless,  this  has  been  done  in  some  cases ;  see  Ex  parte 
Rector  of  Gamston,  1  Ch.  D.  477  ;  Ex  parte  Rector  of  Solywell-cum-Needingworth,  27 
W.  R.  707  ;  Re  Partington,  11  W.  R.  160  ;  1  N.  R.  177  ;  Re  Aldred,  21  Ch.  D.  228  ; 
Re  Davis,  3  De  G.  &  J.  144  ;  4  Jur.  N.  S.  1029. 

Eor  the  appKoation  of  compensation  money  in  the  case  of  common  lands,  see  Common 
Nash  V.  Coombs,  6  Eq.  51 ;  Fox  v.  Amhurst,  20  Eq.  403  ;  Austin  v.  Amhurst,  7  Ch.  lands. 
D.  689  ;  and  as  to  lands  in  which  freemen  have  an  interest,  see  Ex  parte  Mayor  of 
Lincoln,  21  L.  J.  Ch.  621.  -d    .        j. 

In  a  proper  case  the  Court  will  sanction  the  investment  of  the  money  paid  in,  Re-mvest- 
together  with  other  trust-monies,  in  the  purchase  of  estates  of  greater  value  {Ex  ment  m 
parte  Newton,  4  T.  &  C.  Ex.  518).  la'ids  of 

On  application  for  re-investment  in  land,  the  Court  approves  of  the  investment  greater  value. 
either  immediately  or  after  inquiry,  and  then  directs  an  inquiry  whether  a  good  title  Reference  to 
can  be  made ;  see  Daniell,  p.  1039  et  seq.    But  the  Court  may  dispense  with  the  conveyancing 
investigation  of  the  title  {Re  Blomefield,  25  W.  R.  37  ;  W.  N.  (1876)  242),  or  with  counsel, 
the  reference  to  the  conveyancing  counsel  {Re  Lapworth,  W.  N.  (1879)  37). 

{a)  Providing  temporary  buildings  until  a  new  hospital  should  be  built  is  a  proper  Buildings 
re-investment  of  part  of  the  purchase-money  of  a  hospital  {Re  St.  Thomas's  Sospital,  taken  or 
11  W.  R.  1018).  .    X.         J      J  injured. 

Buildings  may  be  "  iajured  "  by  bemg  severed  irom  a  farm  so  as  to  be  rendered 
useless,  although  they  sustain  no  structural  damage  {Ex  parte  MeVward,  27  Beav. 

The  Court  of  Chancery  is  now  the  Chancery  Division  of  the  High  Court  (Jud.   Court  of 
Act,  1873,  ss.  33,  34).  ....  v.  •  ^  i,  ^Ihancery. 

(A)  The  application  for  payment  out  or  re-mvestment  must  be  accompanied  by  an  Payment  to 
afedavit  of  no  incumbrances,  see  R.  S.  C.  1883,  Ord.  LII.  r.  18,  which  provides  that  person  abso- 
iu  the  case  of  applications  under  Acts  of  Parliament  directing  the  purchase-money  lately  enti- 
tled. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

of  any  property  sold  to  be  paid  into  Court,  any  persons  claiming  to  be  entitled  to 
the  money  so  paid  in  must  make  an  affidavit,  not  only  verifying  their  title,  but  also 
stating  that  they  are  not  aware  of  any  right  in  any  other  person,  or  of  any  olaun 
made  by  any  other  person,  to  the  sum  claimed,  or  to  any  part  thererf,  or  it  the 
petitioners  are  aware  of  any  such  right  or  claim,  they  must  m  such  affidavit  state 
or  re^r  to  and  except  the  same.  „xro_/ii7i       «n      w 

See  as  to  the  necessity  of  the  affidavit.  Ex  parte  Gramge,  3  T.  &  C.  Jix.  bi  ;  ±.x 
parte  Bollick,  4  Ely.  Ca.  498.  a  x    v    .i     li.     -.i.  ,  r. 

The  affidavit  must  be  made  though  income  only  is  proposed  to  be  dealt  with  (ia; 
parte  Warden  of  Winchester  College,  14  "W.  R.  788  ;  W.  N.  (1866)  208  ;  Re  Milne,  8 
L.  T.  199,  overruling  Ex  parte  Baroness  of  Braye,  9  Hare,  App.  vii). 

An  affidavit  by  one  of  several  petitioners  is  sufficient  [Re  Vale  of  Neath  Railway, 
W.  N.  (1866)  78).  The  tenant  for  life  being  infirm,  and  the  remaindermen  being 
infants  the  order  for  payment  of  dividends  to  the  tenant  for  life  was  made  on  the 
affidavit  of  the  executors  [Re  Smith's  Leaseholds,  W.  N.  (1866),  290  ;  14  W.  B.  949  ; 
and  see  Re  Batty,  W.  N.  (1877)  212)  ;  and  in  another  case  on  the  affidavit  of  the 
petitioner's  solicitor  {Re  Balsey,  W.  N.  (1870)  68),  and  on  a  petition  by  trustees  of 
a  charity  the  affidavit  of  their  clerk  was  sufficient  {Re  Edward  VI.  Almshouses,  16 
W.  E.  841). 

The  affidavit  is  necessary,  although  the  application  is  by  a  large  public  body  for 
interim  investment  and  paymentof  dividends  {ReByron,  W.  N.  (1883)  67) ;  but  see 
Re  Magdalen  Coll.,  "W.  N.  (18801  150. 

Where  a  fund  in  Court  arises  from  a  settled  estate,  and  a  tenant  in  tail  who  has 
barred  the  entail  applies  for  payment,  an  affidavit  of  no  incumbrances  must  be 
made  (Seton,  1504 ;   Thornhill  v.  Millbank,  12  W.  E.  523). 

Where  a  married  woman  would  be  entitled  there  must  be  an  affidavit  of  no  settle- 
ment ;  Supreme  Court  Funds  Eules,  1884,  r.  61,  infra,  and  see  ibid.  rr.  44 — 68,  as 
to  payment  out  of  Court  generally. 

Payment  to  trustees  has  been  allowed  in  the  case  of  trustees  for  a  charity  {Ex 
parte  Trustees  of  Tid  St.  Giles'  Charity,  17  W.  E.  758 ;  W.  N.  (1809)  116 ;  Re 
Faversham  Charities,  10  W.  E.  291,  where  the  trustees  had  a  power  of  sale ;  Re 
Spurstowe's  Charity,  18  Eq.  279).  But  in  Exparte  the  Governors,  fc.  of  Norfolk  Clergy, 
W.  N.  (1882),  53,  where  there  was  no  power  of  sale,  Fry,  J.  declined  to  follow  Re 
Spurstowe's  Charity.  As  to  dispensing  with  the  consent  of  the  Charity  Commiss- 
ioners, see  Re  Lister's  Sospital,  6  De  G-.  M.  &  Gr.  184  ;  Re  William  of  Xyngeston's 
Charity,  30  W.  E.  70  ;  W.  N.  (1881)  143 ;  and  nute  to  s.  1  of  Trustee  Belief 
Aot,  post,  p.  51. 

The  money  may  be  paid  out  to  trustees  with  a  power  of  sale  {Re  Gooch,  3  Ch.  D. 
742 ;  Re  Sotson,  7  Ch.  D.  708 ;  Re  Thomas,  W.  N.  (1882)  7 ;  30  W.  E.  244  ;  Re  Ward, 
28  Ch.  D.  100  ;  but  see  Re  Sowry,  8  Ch.  736) ;  whether  the  power  is  presently  ex- 
eroiseable  or  not  {Re  Evans,  14Ch.D.  511;  Re  Vestry  of  St.  Zuke's,W.'S.  nSSO)  58). 
See  further  as  to  payment  out  to  trustees.  Re  Illman,  39  L.  J.  Ch.  760 ;  19  W.  E.  962  ; 
W.  N.  (1870)  189;  Re  Reaston,  13  Eq.  564;  Re  Sorwood,  3  Gr\S.  218;  Re  Roberts, 
7  Jut.  N.  S.  818  ;  9  W.  E.  758  (sole  trustee).  Under  sect.  21  of  the  Settled  Land 
Act  the  money  may  be  paid  to  any  person  empowered  to  give  an  absolute  discharge ; 
see  this  Act,  infra.  The  fund  may  also  be  paid  out  to  trustees  to  be  applied  by  them 
under  a  power  of  advancement  {Re  Curwen,  W.  N.  (1880)  83). 

Payment  out  of  small  sums  to  solicitors  on  their  undertaking  to  distribute  them  is 
often  allowed;  and  for  order  to  pay  out  to  trustees  "or  either  of  them,"  see  note  to 
sect.  71,  post. 

A  dowress  is  entitled  to  have  the  value  of  her  right  of  dower  paid  to  her  out  of 
the  fund  in  Court  {Re  Sail,  9  Eq.  179). 

Where  the  landtaken  was  entailed,  the  purchase-money  wiU  not  be  paid  out  to 
the  tenant  in  tail  unless  he  has  executed  a  disentailing  deed;  see  Re  Reynolds 
(C.  A.),  3  Ch.  D.  61 ;  Re  Butler's  Will,  16  Eq.  479  (Selbome,  L.  C.) ;  Re  Broadwood, 
1  Ch.  D.  438  (Jessel,  M.  B.)  ;  Re  Noreop,  31  L.  T.  85  (V.-C.  B.) ;  Ex  parte  Smyth, 
Ir.  E.  10  Eq.  66  ;  the  cases  to  the  contrary  are  all  overruled. 

Where  the  land  belonged  to  a  married  woman  it  may  be  paid  out  on  her  consent 
in  Court  without  an  acknowledged  deed  {Re  Robins,  27  W.  B.  705 ;  Re  Sayes, 
9  W.  E.  769  ;  Ex  parte  Ellispn,  2  T.  &  C.  Ex.  528  ;  Pollack  v.  Birmingham  Ry.,  11 
Jur.  N.  S.  7  ;  13  W.  B.  401 ;  Knapping  v.  Tomlinson,  18  W.  E.  604  ;  W.  N.  (1870) 
107) ;  and  see  Stamdering  v.  Sail,  H  Ch.  D.  652  ;  Wallace  v.  Greenwood,  16  Ch.  D. 
362 ;  and  the  Married  Women's  Property  Act,  1882,  infra. 

Payment  in  under  the  Act  does  not  prevent  the  Statute  of  Limitations  run- 
ning in  favour  of  a  person  who  has  merely  a  possessory  title  when  the  land  is 
taken  {Re  Winder,  6  Ch.  D.  696  ;  Re  Jane  Evans,  42  L.  J.  Ch.  357  ;  and  see  Exparte 
Chamberlain,  14  Ch.  D.  323). 

Transfer  from  the  account  to  which  the  money  was  paid  in  to  another  account  is 
a  payment  out  within  the  Act  {Melling  v.  Bird,  22  L.  J.  Ch.  699:  17  Jur.  155; 
Tipper  V.  Soilleux,  W.  N.  (1875)  158  ;  Re  Bristol  Free  Grammar  School,  47  L.  J.  Ch. 


liAI^DS  CLAUSES  CONSOLIDATION  ACT,  1845.  31 

?/Is'nTfi\''^"  T^^^^^^  ^^  '  ^^  ■^'"■'''  ■'^'™'««s  of  SorfieU  Trust,  29  "W.  R.  462  ;  "W.  N.      7  &  g  Viot 
ussy  lb),     in  oases  not  within  the  Act,  and  where  the  special  Act  contained  no  „  18  s  69-87 
provision  tor  payment  to  persons  absolutely  entitled,  such  payment  has  nevertheless     '     '   ' 
been  ma.Ae  (Me  Musgrave,  6  Jur.  N.  S.  797 ;  Ee  MaccUsJUld  Canal  Act,  9  Jur.  N.  S.   aorount  io  a 
224;  iJ.^ife„,  W.N.  (1867)11).  "^  p^a^Znt  out. 

LXX.  Such  money  may  be  so  applied  as  aforesaid  upon  an  order  of  Interim 
the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ire-  "i^estment. 
land,  made  on  the  petition  (i)  of  the  party  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  lands  ia  respect  of  which  such 
money  shall  have  been  deposited ;  and  until  the  money  can  be  so 
applied  it  may,  upon  the  like  order,  be  invested  by  the  said  Ac- 
countant-Greneral  in  the  purchase  of  three  per  centum  consolidated  or 
three  per  centum  reduced  bank  annuities,  or  in  government  or  real 
securities  {k),  and  the  interest,  dividends,  and  annual  proceeds  there- 
of (l)  paid  to  the  party  who  would  for  the  time  being_  have  been 
entitled  to  the  rents  and  profits  of  the  land  (w). 

(i)  All  applications  for  interim  and  permanent  investment  and  payment  of  divi- 
dends under  the  Act,  and  applications  for  payment  out  .where  the  fund  does  nut 
exceed  1,000^ ,  are  now  made  by  summons  at  chambers ;  see  E.  S.  C.  1883,  Ord. 
LV.  r.  2  (2,  7),  infra;  Ex  parte  Maidstone  JJy.,  25  Ch.  B.  168  ;  Me'Oalton,  ibid.  240 ; 
Ex  parte  Mayor  of  London,  ibid.  384. 

By  the  rules  under  the  Settled  Land  Act,  1882,  r.  2,  all  applications  to  the  Court  Court  of 
under  that  Act  are  to  be  made  by  summons  in  chambers ;  and  see  infra  as  to  these  Chancery, 
rules  generally.     The  Court  of  Chancery  is  now  the  Chancery  Division  of  the  High 
Court  (Jud.  Act,  1873,  ss.  33,  34,  infra). 

The  duties  of  the  Accoimtant-General  are  now  discharged  by  the  Paymaster  Accountant- 
(Chancery  Funds  Act,  1872,  infra).  General. 

(A)  The  fund  is  cash  under  the  control  of  the  Court,  and  may  be  invested  in  any  of  -rrry^  .  .         . 
the  securities  authorized  for  the  investment  of  funds  in  Court  (Ex  parte  St.  John's    wnat  invest- 
Colkge,  Oxford,  22  Ch.  D.  93,  overruling  Ex  parte  Viear  of  St.  Mary's,  18  Ch.  D.  "^j       ^^ 
646,  and  (on  this  point)  Ex  parte  Sector  of  Kirksmeaton,  20  Ch.  D.  203).  auowett. 

The  Court  will  sanction  an  interim  investment  in  mortgage  security  [Re  Smith,  9 
Eq.  178),  but  not  if  the  chief  clerk  has  reported  against  it  [Ex  parte  Franklun,  1  De 
G.  &  Sm.  528). 

{t)  Where  the  company  are  in  possession,  payment  of  the  dividends  to  the  tenant  Dividends 
for  life  will  be  ordered  before  the  conveyance  [Re  Symget ford's  Trusts,  1  K.  &  J.   paid  before 
413).     It  is  not  the  duty  of  the  Court  to  go  into  the  title  of  the  person  claiming.         conveyance. 

As  to  the  form  of  an  order  under  this  section  in  the  case  of  a  corporation  sole,  see  p.  -  .±- 
Ex  parte  the  Archbishop  of  Canterbury,  2  De  G.  &  Sm.  365  ;  and  see  Re  Davenant's  ^°^B°^^^°^- 
Charity,  2  W.  K.  344  ;  Re  Pearce,  24  Beav.  491 ;  Ex  parte  Churchwardens  and  Over- 
seers of  Bicester,  5  Ely.  Ca.  702,  where  the  dividends  were  ordered  to  be  paid  "  to 
the  viear  for  the  time  being,  and  churchwardens  and  overseers,  or  either  of  them." 
See  also  Re  Collins'  Charity,  20  L.  J.  Ch.  168,  cited  in  note  to  s.  71 ;  Re  Sow,  15 
Jur.  266,  and  Re  Codrington,  18  Eq.  658,  where  payment  to  the  secretary  of  a 
charity  was  ordered,  there  being  no  treasurer. 

Where  the  fund  belongs  to  a  charity  the  sanction  of  the  Charity  Commissioners  Consent  of 
to  the  appUcatiou  is  not  required  [Re  William  of  Kyngeston's  Charity,  30  W.  E.  70;   Charity  Com- 
W.  N.  (1881)  143  ;  Re  Lister's  Sospital,  6  De  G.  M.  &  G.  184).      As  to  the  form  of  missionera. 
the  order  for  payment,  &c.  to  private  trustees,  see  note  to  s.  71,  post. 

{rn)  The  Court  cannot  proceed  under  this  section  at  the  instance  of  an  incum-   Who  may 
branoer,  or  annuitant,  but  only  at  the  instance  of  the  person  who  would  have  been  apply  for 
entitled  to  the  rents  and  profits  if  the  property  bad  been  unsold  [Ex  parte  Back,  2  interim  iu- 
T.  &  J.  386) ;  and  see  Re  Hungerford,  3  K.  &  J.  455  ;  Ex  parte  Cofleld,  11  Jur.  N.  S.   vestment  as 
1  ;  Re  Wrey,  11  Jur.  N.  S.  206;  Ex  parte  Wilkinson,  3  De  G.  &  S.  633.     In  Re  "party  en- 
Fedley's  Estate,  1  Jur.  N.  S.  654,  an  order  was  made  on  the  petition  of  the  tenant  titled  to 
for  life,  and  annuitants  (not  bound  by  the  contract)  for  payment  of  the  dividends  to  rents  and 
the  former,  prefaced  by  an  undertaking  not  to  distrain  on  the  lands.     A  remainder-  profits." 
man,  though  plaintiff  in  an  administration  suit,  was  held  to  have  no  right  to  petition 
[Nash  V.  Nash,  37  L.  J.  Ch.  927 ;  16  W.  E.  1105).   Where  the  money  was  deposited 
in  respect  of  a  closed  burial  groxmd,  the  income  was  ordered  to  be  paid  to  the  person 
who  would  have  been  entitled  to  the  burial  fees  [Re  St.  Tancras  Burial  Ground,  3  Eq. 
173.;  Ex  parte  Rector  of  Liverpool,  11  Eq.  15  ;  Ex  parte  Rector  of  St.  Martin's  Bir- 
'am,  11  Eq.  23). 
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As  to  the  parties  to  be  sei-ved,  see  Re  Morris,  20  Eq.  470  ;  Ex  parte  Staples,  1  De  Gr. 
M.  &  G.  294  ;  Re  Dowling,  24  "W.  R.  729  ;  Seton,  p.  1424. 

LXXI.  If  the  purchase-money  or  compensation  shall  not  amount  to 
the  sum  of  two  hundred  pounds  and  shall  exceed  the  sum  of  twenty- 
pounds,  the  same  shall  either  be  paid  into  the  Bank,  and  applied  in 
the  manner  hereinbefore  directed  with  respect  to  sums  amounting  to 
or  exceeding  two  hundred  pounds,  or  the  same  may  lawfully  be  paid 
to  two  trustees  (n),  to  be  nominated  by  the  parties  entitled  to  the 
rents  or  profits  of  the  lands  in  respect  whereof  the  same  shall  be 
payable,  such  nomination  to  be  signified  by  writing  under  the  hands 
of  the  party  so  entitled ;  and  in  case  of  the  coverture,  infancy,  lunacy, 
or  other  incapacity  of  the  parties  entitled  to  such  monies,  such  nomi- 
nation may  lawfully  be  made  by  their  respective  husbands,  guardians, 
committees  or  trustees ;  but  such  last-mentioned  appKcation  of  the 
monies  shall  not  be  made  unless  the  promoters  of  the  undertaking 
approve  thereof  and  of  the  trustees  named  for  the  purpose  ;  and  the 
money  so  paid  to  such  trustees,  and  the  produce  arising  therefrom, 
shall  be  by  such  trustees  applied  in  the  manner  hereinbefore  directed 
with  respect  to  money  paid  into  the  Bank,  but  it  shall  not  be  necessary 
to  obtain  any  order  of  the  Court  for  that  purpose. 

(»)  Where  the  land  taken  had  been  vested  in  trustees  under  the  Municipal 
Corporations  Act,  the  Court,  under  this  section,  ordered  payment  of  the  dividends 
of  the  investment  to  any  two  of  the  trustees  for  the  time  being  [Be  Collins'  Charity, 
20  L.  J.  Ch.  168).  In  Re  Clinton,  8  "W.  E.  492,  followed  in  Re  Coulson,  17  L.  T.  27  ; 
W.  N.  (1867)  233,  V.-C.  Wood  made  the  order  for  payment  to  the  two  trustees 
"  or  either  of  them ;"  and  this  is  the  proper  form  (Seton,  p.  88).  The  proceeds  of  the 
sale  of  charity  lands  taken  by  a  railway  company  were  paid  to  the  trustees  of  the 
charity,  with  the  consent  of  the  Charity  Commissioners  [Re  Fa/versham  Charities,  10 
W.  R.  291),  but  see  note  at  p.  30,  ante. 
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LXXII.  If  such  money  shall  not  exceed  the  sum  of  twenty 
pounds  (o),  the  same  shall  be  paid  to  the  parties  entitled  to  the  rents 
and  profits  of  the  lands  in  respect  whereof  the  same  shall  be  payable, 
for  their  own  use  and  benefit,  or  in  case  of  the  coverture,  infancy, 
idiotcy,  lunacy,  or  other  incapacity  of  any  such  parties,  then  such 
money  shall  be  paid  for  their  use  to  the  respective  husbands,  guardians, 
committees,  or  trustees  of  such  persons. 

(o)  WTiere  it  is  probable  that  after  re-investment  of  part  of  the  sum  paid  in,  the 
balance  left  will  be  under  20?.,  the  Court  will  order  that  the  balance,  if  less  than  20?., 
be  paid  to  the  tenant  for  life  {Re  Lord  Bgremont,  12  Jur.  618  :  Re  Sateman's  Estate, 
21  L.  J.  Ch.  691).  But  see  Ex  parte  Vicar  of  Bredicot,  5  Rly.  Ca.  209,  where  the 
Court  refused  to  order  payment  of  20?.  10s.  (the  balance  of  200?.  paid  into  Court  for 
the  purchase  of  land  belonging  to  a  rectory)  to  the  rector  in  liquidation  of  extra 
costs  beyond  those  allowed  by  the  Act ;  and  in  Re  Eateman,  21  L.  J.  Oh.  691,  and 
Ex  parte  Barrett,  19  L.  J.  Ch.  416,  applications  to  allow  sums  over  20?.  to  be  paid 
to  the  tenant  for  life,  he  undertaking  to  lay  them  out  in  lasting  improvements,  were 
refused. 

LXXIII.  All  sums  of  money  exceeding  twenty  pounds  which  may 
be  payable  by  the  promoters  of  the  undertaking  in  respect  of  the 
taking,  using,  or  interfering  with  any  lands,  under  a  contract  or 
agreement  with  any  person  {p)  who  shall  not  be  entitled  to  dispose 
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of  such  lands  or  of  the  interest  therein  contracted  to  be  sold  by  him     7  &  8  Viet. 
absolutely  for  his  own  benefit,  shall  be  paid  into  the  Bank  or  to  trustees  "•  18.  «■  69-87. 
in  manner  aforesaid;  and  it  shall  not  be  lawful  for  any  contracting  entitled  to 
party  not  entitled  as  aforesaid  to  retain  to  his  own  use  any  portion  of  3  ^'"^  ^°*° 
the  sums  so  agreed  or  contracted  to  be  paid  for  or  in  respect  of  the 
taking,  using,  or  interfering  with  any  such  lands,  or  in  lieu  of  bridges, 
tunnels,  or  other  accommodation  works,  or  for  assenting  to  or  not 
opposing  the  passing  of  the  bill  authorising  the  taking  of  such  lands, 
but  aU  such  monies  shall  be  deemed  to  have  been  contracted  to  be 
paid  for  and  on  account  of  the  several  parties  interested  in  such  lands, 
as  well  in  possession  as  in  remainder,  reversion,  or  expectancy  :  Pro- 
vided always,  that  it  shall  be  in  the  discretion  of  the  Court  of  Chancery 
in  England,  or  the  Court  of  Exchequer  in  Ireland,  or  the  said  trustees, 
as  the  case  may  be,  to  allot  to  any  tenant  for  life  or  for  any  other 
partial  or  qualified  estate,  for  his  own  use,  a  portion  of  the  sum  so 
paid  into  the  Bank  or  to^  such  trustees  as  aforesaid,  as  compensation 
for  any  injury,  inconvenience,  or  annoyance  which  he  may  be  con- 
sidered to  sustaiu,  independently  of  the  actual  value  of  the  lands  to 
be  taken,  and  of  the  damage  occasioned  to  the  lands  held  therewith, 
by  reason  of  the  taking  of  such  lands  and  the  making  of  the  works  (q). 

( p)  See  as  to  this  section  generally,  Taylor  v.  Directors  of  the  Chichester  Railway,   Section 
4  H.  L.  628.  applies 

These  words  were  held  to  apply  to  the  case  of  a  landowner  withdrawing  his  oppo-  though  no 
sition  to  the  bill  authorising  a  railway,  though  he  never  entered  into  any  contract  contract, 
as  to  the  land  eventually  taken  under  the  Act,  and  though  the  section  in  terms 
only  speaks  of  a  "  contracting  party  "  [Pole  v.  Fole,  2  Dr.  &  Sm.  420  ;  II  Jur.  N.  S. 
477)  ;  and  see  Ee  Wilson,  9  Jur.  N.  S.  1043 ;  32  L.  J.  Ch.  191. 

(?)  Costs  and  expenses  incurred  by  a  tenant  for  life  which  the  company  are  not   What  monies 
bound  to  pay  may  be,  under  this  section,  ordered  to  be  paid  to  the  tenant  for  life,   are  within 
out  of  the  purchase-money  paid  in  [Se  Aubrey,  I  W.  E.  464  ;   1 7  Jur.  874)  ;  and  see  the  section. 
Earl  of  Shrewsbury^.  N.  Staffordshire  Sy .  Co.,  1  Eq.  693;  Re  Oldham,  W.  N.  (1871), 
190  ;  Me  Slrathmore  Estates,  18  Eq.  338  ;  Bx  parte  Curate  of  Whitworth,  24  L.  T.  126  ; 
"W.  N.  (1871),  66;  Re  Earl  of  Seikeley' s  TFill,  10  Ch.  66;  Re  McolVs  Estate,  "W.  N. 
(1878),  154. 

Under  this  section  small  sums  will  he  ordered  to  be  paid  to  the  tenant  for  life,  for  Small  sums 
his  own  use,  as  compensation  for  ' '  injury,  inconvenience,  and  annoyance, ' '  sustained  ordered  to  be 
by  him  ;  see  Ex  parte  Loekwood,  14  Beav.  158  ;  Re  Collis's  Estate,  14  L.  T.  352.     But  paid  to 
in  Re  Duke  of  Marlborough,  13  Jur.  738,  a  company  having  agreed  with  a  tenant  for  tenant  for 
life,  to  pay  him  a  sum  for  the  benefit  of  himself,  "or  other  the  owner  for  the  time  life, 
being,  for  indemnifying  him  from  the  expenses  of  making  a  new  road,  &o.,  and  as 
a  compensation  for  the  annoyance  which  he,  or  such  owners  as  aforesaid,  might 
sustain,  in  consequence  of  the  construction  of  such  railway, "  the  Court  ordered  the 
purchase-monies,  after  payment  of  the  costs  for  making  the  road,  to  be  invested,  and 
refused  to  pay  them  to  the  tenant  for  life. 

It  was  held  that  upon  a  reference  to  the  master,  under  the  old  practice,  to  inquire  Damage, 
as  to  the  title  to  money  paid  in  for  compensation  for  damage  done  to  lands,  the 
master  ought  to  report  whether  the  damage  done  be  temporary  or  permanent  {Cator 
T.  Croydon  Canal  Company,  4  T.  &  C.  Ex.  405). 

LXXrV.  Where  any  purchase-money  or  compensation  paid  into  the  Court  may 
Bank  under  the  provisions  of  this  or  the  special  Act  shall  have  been  paid  ^?°*  ^PP^'' 
in  respect  of  any  lease  for  a  life  or  lives  or  years,  or  for  a  life  or  lives  and  of  money  in 
years,  or  any  estate  in  lands  less  than  the  whole  fee  simple  thereof,  or  of  [g^^gg° p°* 
any  reversion  dependent  on  any  such  lease  or  estate,  it  shall  be  lawful  for  reversions  as 
the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland,  ^^t'^„^t 
on  the  petition  of  any  party  interested  in  such  money,  to  order  that  the 
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7  &  8  Vict. 
0. 18,  s.  69-87. 
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same  shall  be  laid  out,  invested,  aecumulated,  and  paid  in  sueh  manner  as 
tlie  said  Court  may  consider  will  give  to  the  parties  interested  in  such 
money  the  same  benefit  therefrom  as  they  might  lawfully  have  had 
from  the  lease,  estate,  or  reversion  in  respect  of  which  such  money 
shall  have  been  paid,  or  as  near  thereto  as  may  be  (r). 

(r)  "  Lease  "  includes  an  agreement  for  a  lease  (sect.  3).  _ 

As  to  apportionment  between  lessor  and  lessee,  where  there  is  a  doubt  on  the 
title  of  either,  see  Brandon  v.  Srandon,  2  Dr.  &  S.  305,  and  Se  Wood,  10  Eq.  572. 

A  yearly  tenant  holding  over  after  notice  to  quit  can  claim  no  compensation  {Sx 
parte  JSTadin,  17  L.  J.  Oh.  421).  Lessors  and  lessees  should  deal  sepaiately  with 
the  company  in  respect  of  their  interests,  for  the  Court  has  no  jurisdiction  to 
apportion  the  purchase-money  between  them  (^a;  parte  Ward,  2  De  G-.  &  S.  4 ;  see 
M parte  Dean  of  Sattel,  21  L.  T.  (0.  S.)  55).     See  also  Ee  King,  16  Eq.  521. 

When  property  held  under  a  lease  ia  taien  it  often  becomes  a  question  between  a 
tenant  for  life  and  remainderman  how  the  purchase-money  is  to  be  divided.  _  It 
seems  to  be  now  settled  that  in  such  a  case  the  tenant  for  life  is  entitled  to  receive 
an  annuity  of  such  an  amount  that  the  payment  of  it  will  exhaust  the  fund  in  the 
number  of  years  which  the  lease  had  to  run ;  see  Askew  v.  Woodhead  (C.  A.),  14 
Ch.  D.  27 ;  41  L.  T.  670 ;  42  L.  T.  567 ;  Se  Fhillips,  6  Eq.  250 ;  Ee  SeweU,  23 
L.  T.  835 ;  Be  Money,  2  Dr.  &  Sm.  94 ;  the  cases  to  tiie  contrary  cannot  now  be 
relied  on.    As  to  the  case  gf  an  annuitant,  see  Ex  parte  WilMnson,  3  De  G.  &  S.  633. 

Eor  the  principle  on  which  the  Court  will  estimate  the  value  of  a  lease  held  on  a 
contingency,  see  Fenny  v.  Fenny,  5  Eq.  227.  Where  settled  renewable  leaseholds 
have  been  taken  the  rule  seems  to  be  that  if  there  is  an  unqualified  trust  for  renewal 
the  tenant  for  life  only  takes  the  income  of  the  purchase-money  {Ee  Wood,  10  Eq. 
572 ;  Maddy  v.  SaU,  3  Ch.  D.  327 ;  SoUier  v.  Burne,  16  Eq.  163 ;  Ee  Barber,  18 
Ch.  D.  624 ;  Ee  Eanelagh,  26  Ch.  D.  590)  ;  and  see  Morres  v.  Sodges,  27  Beav.  625, 
and  Tardiff  v.  EoUnson,  Hid.  629,  n.  Where  trustees  had  neglected  to  renew_  a 
renewable  lease  which  therefore  determined  in  the  lifetime  of  the  tenant  for  life 
thereof  under  a  settlement,  such  tenant  for  life  was  allowed  the  whole  of  the 
purchase-money,  Stuart,  V.-C,  declining  to  consider,  on  petition,  the  question  of 
breach  of  trust  in  not  renewing  [Ee  Beaufoy,  1  Sm.  &  GifB.  20 ;  16  Jur.  1084). 

On  the  other  hand,  where  property  is  let  on  renewable  leases  at  a  low  rent  the 
present  income  of  the  purchase-money  will  exceed  the  rent  reserved,  and,  in  such 
cases,  the  Court  generaEy  allows  the  persons  entitled  in  possession  so  much  of  the 
dividends  of  the  purdhase-money  as  corresponds  with  the  amount  they  would  have 
received  if  the  land  were  unconverted,  and  directs  the  surplus  to  be  accumulated 
and  invested,  with  liberty  to  apply  at  the  periods  when  the  leases  would  be  renew- 
able and  the  fines  payable  (Ex  parte  Dean  of  Gloucester,  19  L.  J.  Ch.  400 ;  Ex  parte 
Deem  of  Christchm-eh,  23  L.  J.  Ch.  149  ;  Ex  parte  Eector  of  Lambeth,  4  Ely.  Ca.  231 ; 
Ex  parte  Bishop  of  Winchester,  10  Hare,  137 ;  Ex  parte  Precentor  of  St.  Paul's,  1  K. 
&  J.  538;  Ex  parte  Dean  of  St.  Paul's,  11  W.  R.  482,  which  were  all  eases  of 
ecclesiastical  or  college  leases).  The  same  principle  applies  where  the  company  take 
land  of  private  persons,  which,  is  subject  to  a  beneficial  lease ;  see  Ee  Wootton,  1  Eq. 
589 ;  Ee  Mette,  7  Eq.  72 ;  Ee  Wilkes,  16  Ch.  D.  697,  where  the  form  of  order  is 
given.  But  the  whole  dividends  have,  under  special  oicoumstances,  been  allowed 
to  the  persons  entitled  in  possession  [Ee  Dean  and  Chapter  of  Westminster,  26  Beav. 
214,  where  the  present  value  of  the  property  taken  was  largely  increased  since  the 
leases  were  granted ;  Ex  pwrte  Trustees  of  St.  Thomas's  Church,  Bristol,  W.  N. 
(1870),  192 ;  Ee  Steward,  1  Drew.  636). 

See  note  to  section  80,  p.  42,  post,  as  to  the  costs  of  remain d'^rmen  appearing 
upon  petitions  under  this  section. 

LXXV.  Upon  deposit  in  the  Bank  in  manner  hereinbefore  provided 
of  the  purchase-money  or  compensation  agreed  or  awarded  to  be  paid 
in  respect  of  any  lands  purchased  or  taken  by  the  promoters  of  the 
undertaking  under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  the  owner  (s)  of  such  lands,  including  in 
such  term  aU  parties  by  this  Act  enabled  to  sell  or  convey  lands, 
shall,  when  required  so  to  do  by  the  promoters  of  the  Tindertaking, 
duly  convey  such  lands  to  the  promoters  of  the  tindertakiag,  of  as 
they  shall  direct ;  and  in  default  thereof  (i),  or  if  he  fail  to  adduce  a 
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good  title  to  such  lands  to  their  satisfaction,  it  shall  be  lawful  for  7&8Viot. 
the  promoters  of  the  undertaking,  if  they  think  fit,  to  execute  a  deed  °- ^^.s- 69-87. 
poll  under  their  common  seal  if  they  he  a  corporation,  or  if  they  he 
not  a  corporation  under  the  hands  and  seals  of  the  promoters  or  any 
two  of  them,  containing  a  description  of  the  lands  in  respect  of  which 
such  default  shaU  be  made,  and  reciting  the  purchase  or  taking 
thereof  by  the  promoters  of  the  undertaking,  and  the  names  of  the 
parties  from  whom  the  same  were  purchased  or  taken,  and  the  deposit 
made  in  respect  thereof,  and  declaring  the  fact  of  such  default  having 
been  made;  and  such  deed  poU  shall  be  stamped  with  the  stamp 
duty  which  would  have  been  payable  upon  a  conveyance  to  the 
promoters  of  the  undertaking  of  the  lands  described  therein;  and 
thereupon  all  the  estate  and  interest  in  such  lands  of  or  capable  of 
being  sold  and  conveyed  by  the  party  between  whom  and  the  pro- 
moters of  the  undertaking  such  agreement  shall  have  been  come  to,  or 
as  between  whom  and  the  promoters  of  the  undertaking  such  purchase- 
money  or  compensation  shall  have  been  determined  by  a  jury  or  by 
arbitrators  or  by  a  surveyor  appointed  by  two  justices  as  herein 
provided,  and  shall  have  been  deposited  as  aforesaid,  shall  vest  abso- 
lutely in  the  promoters  of  the  undertaking,  and  as  against  such 
parties,  and  all  parties  on  behalf  of  whom  they  are  hereinbefore  enabled 
to  sell  and  convey,  the  promoters  of  the  undertaking  shall  be  entitled 
to  immediate  possession  of  such  lands  (u). 

(«)  As  to  the  meaning  of  '•  owner,"  see  next  section  and  note. 

(t)  See,  before  the  passing  of  the  Act,  Sruce  v.  TFUUs,  11  Ad.  &  Ell.  463  ;  S.  0. 
mm.  Bath  Ziver  Company  y.  Willis,  2  Ely.  Ca.  7 ;  The  Earl  of  Harborough  v.  Shardlow, 
2  Ely.  Ca.  253 ;  7  M.  &  W.  87. 

(«)  The  lands  vest  without  a  conveyance  {Bruce  v.  Willis).  Vesting. 

LXXVI.  If  the  owner  {x)  of  any  such  lands  purchased  or  taken  by  Where  parties 
the  promoters  of  the  imdertaking,  or  of  any  interest  therein,  on  tender  '^^^^^V^J'^ot 
of  the  purchase-money  or  compensation  either  agreed  or  awarded  to  show  title,  or 
be  paid  in  respect  thereof,  refuse  to  accept  the  same,  or  neglect  or  fail  0^'™°*  ^^ 
to  make  out  a  title  to  such  lands,  or  to  the  interest  therein  claimed  by  pnrohase- 
him,  to  the  satisfaction  of  the  promoters  of  the  undertaking,  or  if  he  ^°''^?1*5  ^® 
refuse  to  convey  or  release  such  lands  as  directed  by  the  promoters  of  the 
imdertaking,  or  if  any  such  owner  be  absent  from  the  kingdom,  or  cannot, 
after  diligent  inquiry,  be  found,  or  fail  to  appear  on  the  inquiry  before 
a  jury,  as  herein  provided  for,  it  shall  be  lawful  for  the  promoters  of 
the  undertaking  to  deposit  the  purchase-money  or  compensation  pay- 
able in  respect  of  such  lands,  or  any  interest  therein,  in  the  Bank,  in 
the  name,  and  with  the  privity  of  the  Accountant- General*  of  the  *  ?^®  ^*  .^  ^^ 
Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland,  ^  i,' infra', 
to  be  placed,  except  in  the  cases  herein  otherwise  provided  for,  to  his  p.  203. 
account  there,  to  the  credit  of  the  parties  interested  in  such  lands  (de- 
Bcmbing  them,  so  far  as  the  promoters  of  the  undertaking  can  do), 
subject  to  the  control  and  disposition  of  the  said  Court. 

{x)  A  person  in  possession,  but  showing  a  bad  title,  ia  not  an.  "owner"  within  Who- is  ^^ 
this  section ;  and  therefore,  where  a  vendor  under  a  contract  for  a  sixty  years'     '  owner 
title,  faila  to  show  more  than  a  title  for  thirty-sis  years,  he  cannot  compel  the  (see  s.  79;. 
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7  &  8  Viot.     company  to  deposit  the  puroliase-niouey  in  the  Bank  under  this  section  {Douglas  v. 
c.  18,8.  69-87.  London  and  North- Western  Railway  Co.,  3  K  &  J.  173;  and  see  ^^  Pf^±f^^^f^ 
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and  Stallingers  of  Sunderland,  1  Drew.  184  ;  Doe  d.  Butehinson  v.  Manchester,  Bury, 
and  Sosendale  Railway  Co.,  14  M  &  W.  687  ;  sub  mm.  Sutchinson  v.  East  Lancashire 
Railway  Co.,  3  Ely.  Ca.  748).  But  a  surviving  partner  selling  the  property  by  virtue 
of  his  duty  to  wind  up  the  partnership,  is  an  owner  within  the  section  {Douglas  v. 
London  and  Mrth- Western  Railway  Co.).  Comp.  as  to  the  meaning  of  the  word 
owner,  Russell  v.  Shenton,  3  Q.  B.  449,  and  Chauntler-v.  Robinson,  4  Exch.  163 ;  and 
see  also  as  to  this  section  generally,  JEr  parte  Winder,  6  Ch.  D.  696 ;  Wells  v. 
Chelmsford  Local  Roard,  15  Ch.  D.  108. 

LXXVn.  Upon  any  sucli  deposit  of  money  as  last  aforesaid  being 
made,  the  casHer  of  the  Bank  shall  give  to  the  promoters  of  the 
undertaking,  or  to  the  party  paying  in  such  money  by  their  direction, 
a  receipt  for  such  money,  specifying  therein  for  what  and  for  whose 
use  (described  as  aforesaid)  the  same  shall  have  been  received,  and  in 
respect  of  what  purchase  the  same  shall  have  been  paid  in;  and  it 
shall  be  lawful  for  the  promoters  of  the  undertaking,  if  they  think  fit, 
to  execute  a  deed  poU,  under  their  common  seal,  if  they  be  a  corpora- 
tion, or  if  they  be  not  a  corporation  under  the  hands  and  seals  of  the  said 
promoters  or  any  two  of  them,  containing  a  description  of  the  lands  in 
respect  whereof  such  deposit  shall  have  been  made,  and  declaring  the 
circumstances  under  which  and  the  names  of  the  parties  to  whose 
credit  such  deposit  shall  have  been  made,  and  such  deed  poll  shall  be 
stamped  with  the  stamp  duty  which  would  have  been  payable  upon  a 
conveyance  to  the  promoters  of  the  undertaking  of  the  lands  described 
therein ;  and  thereupon  all  the  estate  and  interest  in  such  lands  of  the 
parties  for  whose  use  and  in  respect  whereof  such  purchase-money  or 
compensation  shall  have  been  deposited  shall  vest  absolutely  in  the 
promoters  of  the  undertaking,  and  as  against  such  parties  they  shall 
be  entitled  to  immediate  possession  of  such  lands. 

LXXVIII.  Upon  the  application  by  petition  (y)  of  any  party  making 
claim  to  the  money  so  deposited  as  last  aforesaid,  or  any  part  thereof,  or 
to  the  lands  in  respect  whereof  the  same  shall  have  been  so  deposited, 
or  any  part  of  such  lands,  or  any  interest  in  the  same,  the  said  Court 
of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland  may,  in 
a  summary  way,  as  to  such  Court  shall  seem  fit,  order  such  money  to 
be  laid  out  or  invested  in  the  public  funds,  or  may  order  distribution 
thereof,  or  payment  of  the  dividends  thereof  according  to  the  respective 
estates,  titles,  or  interests  of  the  parties  making  claim  to  such  money 
or  lands,  or  any  part  thereof  (z),  and  may  make  such  other  order  in 
the  premises  as  to  such  Court  shall  seem  fit  (a). 

{y)  The  application  for  investment  is  now  by  summons,  see  S.  S.  C.  1883, 
Ord.  LV.  r.  2  (7),  infra. 

Where  the  company  alleged  that  the  owners  failed  to  make  a  title,  and  paid  the 
purchase-money  into  Court  under  sect.  76,  and  the  owners  obtained  a  decree  for 
completion  of  the  purchase  in  a  suit,  the  order  for  payment  out  under  this  section 
was  made  on  a  petition  entitled  in  the  suit  and  in  the  matter  of  the  Act  {Galliers  v. 
Metropolitan  Railway,  H  Eq.  410). 

(«)  Under  this  section  incumbrancers  may  petition  for  the  money  to  be  paid  to 
them  out  of  court  (Re  Marriage,  9  W.  E.  84 Sf;  but  they  cannot  recover  more  than 
six  years'  arrears  of  interest  {Re  Stead,  2  Ch.  D.  713). 

(a)  Purchase-money  in  Court,  under  this  section,  is  converted  into  personalty, 
the  vendors  from  whom  the  land  is  taken  being  competent  to  convey  (Ex  parte 
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2%rm«»i,  1  Sim.  N.  S.  260 ;  ^Ex  parte  Han-op,  3  Drew.  726,  733  ;  Ex  parte  SawUm,      7  &  8  Vict. 
■Pii'nni'  S^°i^^^  °o*e  to  sect.  69,  ante,  p.  28).     See,  however,  lie  Wallcer'a  c.  18, ».  69-87. 

J!,state,  II  U.  i.  Ch.  888 ;  and  if  the  company  have  taken  the  land  from  a  person  

moompeteut  to  deal  with  them  the  money  in  Court  helongs  to  the  heir  (iJe  Tugwell, 

A  ''  '^"^'■s  Pearson,  J.  declined  to  follow  Ex  parte  Flamank. 

A  person  claiming  in  respect  of  an  interest  created  after  the  notice  to  treat 
cannot  apply  for  compensation  {Ex  parte  Edwards,  12  Eq.  389). 

LXXIX.  If  any  question  arise  respecting  the  title  to  the  lands  in  Party  in  ' 
respect  whereof  such  monies  shaU  have  been  so  paid  or  deposited  as  Kemedthe 
aforesaid,  the  parties  respectively  in  possession  of  such  lands,  as  being  owner, 
the  owners  thereof,   or  in  receipt  of  the  rents  of  such  lands,  as  being 
entitled  thereto  at  the  time  of  such  lands  being  purchased  or  taken, 
BhaJl  be  deemed  to  have  been  lawfully  entitled  to  such  lands  until  the 
contrary  be  shown  to  the  satisfaction  of  the  Court  (4),  and  unless  the 
contrary  be  shown  as  aforesaid,  the  parties  so  in  possession,  and  aU 
parties  claiming  under  them,  or  consistently  with  their  possession,  shall 
be  deemed  entitled  to  the  money  so  deposited,  and  to  the  dividends  or 
interest  of  the  annuities  or  securities  purchased  therewith,  and  the 
same  shall  be  paid  and  applied  accordingly  (e). 

(a)  See  Ex  parte  Webster,  "W.  N.  (1866),  246.  Party  in 

(c)   "  The  legislature  has  anxiously  provided  that  the  Court  shaE  not  upon  the  possession. 
occasion  of  applications  for  payment  of  purchase-money,  deal  with  the  property  in  wi,g„  j.},- 
any  way  which  can  aflfect  the  title,  unless  it  can  be  shown  so  clearly  as  to  be  beyond  rjoQ^j.  .,yjii 
all  question,  that  there  must  be  litigation  upon  the  question  of  title,"  per  V.-C.   -.fuse  to  in 
Wood  in  He  St.  I'ancras  Eurial  Ground,  3  Eq.  173,  183;  and  see  Ex  parte  Chamberlain,   JIm^JZ,  +;Ii- 
14  Ch.  D.  323  ;  Ee  Winder,  6  Ch.  D.  696  ;  Re  Evans,  W.  N.  (1873),  46 ;  Ee  Ferry,  I|  "?f!. :  ™ 
1  Jur.  N.  S.  917  ;  Se  Sterry,  3  W.  R.  561 ;  Re  Alston,  5  W.  R.  189.  Bos^esaoi 

But  where  the  title  is  proved  to  be  doubtful,  the  Judge  is  bound  to  try  the  ^ 
question,  as  formerly  the  Court  would  have  directed  an  issue  at  law  {Ex  parte  What  rights 
Issauehaud,  3  T.  &  Coll.  Exch.  721 ;  Ex  parte  The  Freemen,  ^e.  of  Sunderland,   1  wiU  be  deter- 
Drew.   184).     "Where  successive  interests  were  claimed,  and  there  was  a  dispute  mined, 
whether  one  of  the  claimants  was  really  entitled,  the  Court  would  apply  its  ordinary  Where  title 
machinery  to  ascertain  the  respective  values  of  the  particular  interests,  and  after  to  part  is 
paying  the  amount  of  the  value  of  the  interests  as  to  which  there  was  no  doubt  to  disputed, 
the  parties  entitled,  would  return  the  remainder  of  the  money  to  the  company 
{Brandon  v.  Brandon,  2  Dr.  &  Sm.  305;  34  L.  J.  Ch.  333;  13  W.  E.  251  ;  Re  N. 
London  Railway  Co.,  2  Dr.  &  S.  312 ;  34  L.  J.  Ch.  373 ;'  13  "W.  E.  364) ;    and 
see  Ite  Ferhs,  1  Sm.  &  GiS.  545;  Ffi  Hayne,   13  W.  E.  492;   Bog§  v.  Midland 
Railway,  i  Eq.  810. 

LXXX.  In  all  cases  of  monies  deposited  in  the  Bank  under  the  pro-  Costs  in  cases 
visions  of  this  or  the  special  Act  or  an  Act  incorporated  therewith  (d),  ^gMstted. 
except  where  such  monies  shaU  have  been  so  deposited  by  reason  of 
the  wilful  refusal  (e)  of  any  party  entitled  thereto  to  receive  the  same, 
or  to  convey  or  release  the  lands  in  respect  whereof  the  same  shall  be 
payable,  or  by  reason  of  the  wilful  neglect  of  any  party  to  make  out  a 
good  title  to  the  land  required,  it  shall  be  lawful  for  the  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland  to  order 
the  costs  of  the  following  matters,  including  therein  aU  reasonable 
charges  and  expenses  incident  thereto,  to  be  paid  by  the  promoters  of  the 
undertaking  (/)  (that  is  to  say),  the  costs  of  the  purchase  or  taking  of 
the  lands  or  which  shall  have  been  incurred  in  consequence  thereof  (g) 
other  than  such  costs  as  are  herein  otherwise  provided  for,  and  the 
costs  of  the  investment  of  such  monies  in  government  or  real  sec^ri- 
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7&8Vict.  ties  (A),  and  of  the  reinvestment («)  thereof  in  the  purchase  of  other 
"■  ^^'  °-  ^^"^'^-  lands,  and  also  the  costs  of  obtaining  the  proper  orders  (A)  for  any  of 
the  purposes  aforesaid,  and  of  the  orders  for  the  payment  of  the  divi- 
dends and  interest  of  the  securities  upon  which  such  monies  shall  he 
invested,  and  for  the  payment  out  {I)  of  Court  of  the  principal  of  such 
monies  or  of  the  securities  whereon  the  same  shall  be  invested,  and  of 
all  proceedings  relating  thereto,  except  such  as  are  occasioned  by  liti- 
gation between  adverse  claimants  {m) :  Provided  always,  that  the  costs 
of  one  application  only  for  reinvestment  in  land  shall  be  allowed, 
unless  it  shall  appear  to  the  Court  of  Chancery  in  England  or  the 
Court  of  Exchequer  in  Ireland,  that  it  is  for  the  benefit  of  the  parties 
interested  in  the  said  monies  that  the  same  should  be  invested  in  the 
purchase  of  lands  in  different  sums  and  at  different  times,  in  which 
case  it  shall  be  lawful  for  the  Court,  if  it  think  fit,  to  order  the  costs  of 
any  such  investments  to  be  paid  by  the  promoters  of  the  under- 
taking (n). 


Costs  payabl( 
by  company. 


No  vendor's 
lien  for  costs. 
Discretion 
of  Court. 

Arranged 
costs. 


Where  no 
jurisdiction. 


"Special 
Act." 

"  Incorpo- 
rated there- 
with." 


I  As  the  section  applies  to  cases  where  the  company  uses  its  compulsory  powers 
cither  under  the  preceding  sections,  or  under  sect.  85  (see  ^x  parte  Flower,  1  Ch. 
599),  the  Court  inclines  in  doubtful  cases  to  make  the  company  pay  the  costs  {Ex 
parte  Marshall,  1  Phill.  660 ;  Se  long,  10  Jur.  N.  S.  417 ;  Re  Jones,  4  Jur.  N.  S. 
581,  887  ;  6  "W.  R.  614,  762). 

The  costs  payable  by  the  company  (or  companies,  see  note  (/) )  may  be  divided 
into — 

(1)  Costs  of  the  purchase  and  consequential  thereon,  see  note_(j). 

(2)  Costs  of  interim  investment  in  government  or  real  securities,  see  note  (A). 

(3)  Costs  of  reinvestment  and  payment  out,  including  successive  partial  invest- 
ments or  abortive  attempts  to  invest,  see  note  (i). 

(4)  Costs  of  orders,  see  note  (/c). 

(5)  Costs  of  "  proceedings  relating  thereto,"  including  costs  arising  from  the  land 
taken  being  subject  to  suits,  or  to  incumbrances,  or  belonging  to  persons  under 
disability,  see  notes  (A)  and  (m). 

The  section  does  not  authorise  the  Court  to  order  the  company  to  pay  the  costs 
out  of  any  particular  fund  (-B«  Neath  %  Brecon  Railway,  9  Ch.  263). 

The  costs  of  all  proceedings  in  Court  are  now  in  the  discretion  of  the  Court  or 
Judge  (Garnett  v.  Bradley,  3  App.  Cas.  944 ;  Ex  parte  Mercer^  Co.,  10  Ch.  D. 
481 ;  E.  S.  C.  (1883),  Ord.  LXV.  r.  1,  and  notes  to  that  rule,  infra) ;  but  in  pro- 
ceedings under  the  Lands  Clauses  Act  the  Court  follows  the  rules  as  to  costs  laid 
down  by  that  Act  as  explained  and  illustrated  by  the  decided  cases. 

As  to  the  costs  under  special  Acts,  see  note  [d),  infra. 

The  Court  refused  to  declare  that  the  landowner  had  a  vendor's  Hen  in  respect  of 
the  costs  (Earl  Ferrers  v.  Stafford  and  TTttoxeter  Railway,  20  W.  E,.  478). 

If  the  landowner  has  put  the  company  to  unreasonable  expense  the  Court  may 
disallow  him  his  costs,  even  of  an  application  for  payment  out  {Re  Marylebone  Im- 
provement Act,  19  W.  E.  1068). 

Where,  hy  arrangement,  a  landowner  was  to  be  paid  principal,  interest,  and  costs, 
the  taxing  master  was  directed  to  allow  all  reasonable  costs  incurred  by  the  vendor 
before  the  Parliamentary  Committee  {Cooper  v.  L.  C.  ^ D.  Railway  Co.,  17 L.  T.  283). 

When  a  company  was  insolvent,  and  the  vendor  was  entitled  for  life  only  as 
rector,  his  costs  were  ordered  to  be  paid  out  of  the  purchase-money  {Re  Glebe  Zands 
of  Great  Teldham,  9  Eq.  68). 

When  purchase-money  paid  into  Court  has  been  carried  to  the  credit  of  a  cause, 
but  the  account  is  not  entitled  in  the '  matter  of  the  Act,  the  company  cannot  be 
made  to  pay  costs  {Brown  v.  Fenwici,  14  W.  E.  257  ;  W.  N.  (1866),  6  ;  Frescott  v. 
Wood,  37  L.  J.  Ch.  691 ;  W.  N.  (1868),  123  ;  Fisher  v.  Fisher,  17  Eq.  340  ;  Nock  v. 
Noclc,  W.  N.  (1879),  125).  On  an  appUoation  for  payment  out  they  ought  not  to 
be  served,  and  if  the  applicant  has  served  them  he  may  be  ordered  to  pay  their 
costs,  see  Frescott  v.  Wood,  and  the  other  cases  cited. 

{d)  Por  the  meaning  of  "the  special  Act,"  see  sect.  2,  supra.  The  Lands  Clauses 
Act  is  held  to  be  "  incorcorated  "  with  all  subsequent  Acts,  authorising  the  taking 
of  lands  {Ex  parte  Vicar  of  St.  Sepulchre's,  4  De  Gt.  J.  &  S.  232 ;  12  W.  R.  499), 
unless  such  subsequent  Act  contains  provisions  inconsistent  with  such  Incorporation 
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{Se  Cherry's  Estates,  i  De  G.  F.  &  J.  332  ;  10  "W.  E.  305  ;  He  St.  Katharine's  Dock     7  &  8  Vict. 
Co.,  14  W.  R.  978).    Wliere  a  speoial  Act  -was  repealed  and  re-enaoted  by  a  o.  18,  s.  69-87. 

new  Act,  -with.  wUoh  was  incorporated,  the  Lands  Clauses  Act,  the  special  Act  was  

held  to  be  incorporated  with  the  Lands  Clauses  Act  (Ee  Ellison,  8  De  G.  M.  &  G. 
62),  see  Se  Solden,  1  Jur.  N.  S.  995 ;  Re  Shuttleworth,  4  GifC.  87 ;  He  Derriman, 
W.  N.  (1866),  269. 

In  oases  -where  a  special  Act  was  dated  before,  and  had  not  been  incorporated  Practice 
with  the  Lands  Clauses  Act,  it  was  the  practice  of  the  Court  of  Exchequer  to  make  under  speoial 
the  company  pay  costs,  whether  they  were  given  by  the  special  Act  or  not ;  but  the  Acts. 
Court  of  Chancery  was  more  strict,  and  held  that  the  company  need  only  pay  such 
costs  as  were  provided  for  by  their  special  Act.     (See  the  cases  collected  in  Morgan 
and  ■Wurtzhurg  on  Costs,  p.  303.)    The  matter  is  of  no  great  importance  now  as 
the  costs  are  in  the  discretion  of  the  Court  in  all  cases,  and  the  Court  generally 
adopts  the  rules  laid  down  by  the  L.  C.  C.  Act  (Ex  parte  Mercer^  Co.,  10  Ch.  D. 
481 ;  JJe  Sanbury,  W.  N.  (1883),  116  ;  Ex  parte  Sospital  of  St.  Katharine,  17  Ch.  D. 
378 ;  Re  Lee  and  Hemingway,  24  Ch.  D.  669). 

(e)  For  cases  of  doubt,  whether  the  refusal  is  wUful,  see  Re  Jones,  4  Jur.  N.  S.  What  is  not 
581 ;  Ex  parte  Marshall,  1  PhU.  560.     A  wilful  refltsal  means  a  capricious  refusal ;   a  wilful 
and  a  reasonable  objection,  though  ultimately  overruled,  is  not  a  wilful  refusal  refusal, 
within  the  section;  Bee  Ex  parte  Sradshaw,  16  Sun.  174;  Re  Windsor  Railway,  12 
Beav.  522 ;  Ex  parte  Railston,  15  Jur.  1028  ;  and  Ex  parte  Dashwood,  3  Jur.  N.  S. 
103;  and  see  also  .Ec  parte  Lawson,  17  W.  E.  186;  audife  Divers,  1  Jui.  N.  S. 
995. 

But  where  a  vendor  insisted  upon  payment,  not  only  of  the  purchase-money,  but  What  is  a 
of  his  costs  also,  before  he  gave  up  possession,  and  the  company  consequently  paid  wilful  refusal, 
the  purchase-money  into  the  bank  under  the  76th  section  of  the  Act,  V.-C.  Wood, 
on  a  petition  to  obtain  payment  out  of  the  money,  held  that  the  vendor  had  been 
guilty  of  "  wilful  refusal,"  and  had  thus  disentitled  himself  to  receive  costs  [Re 
Turner's  Estate,  10  W.  E.  128;  and  see  also  Ex  parte  Syde,  cited  in  Seton,  p.  1443). 
As  to  wilful  neglect,  see  Re  Woodbum,  13  L.  T.  237 ;  Re  Marylebone  Improvement  Wilful 
Act,  19  W.  E.  1058.  neglect. 

(/)  Where  lands  are  taken  by  several  companies,  the  costs  of  an  application  for  Where  several 
payment  out  of  the  purchase-monies  must  be  borne  by  the  companies,  or,  if  any  of  companies 
them  have  been  amalgamated,  by  such  of  them  as  are  subsisting  at  the  time  of  the  paid  in  pur- 
application,  in  equal  shares  (Ex parte  Gashell,  2  Ch.  D.  360 ;  45  L.  J.  Ch.  368  ;  24  chase-money. 
W.'E.  752;  Ex  'parte  Ecclesiastical  Commissioners,  W.  N.  (1873),   173).     And  the 
same  rule  applies  in  general  to  the  costs  of  an  application  for  re-investment  in  land, 
except  that  llie  costs  of  the  ad  valorem  stamp  on  the  conveyance  must  be  borne  by 
the  companies  rateably,  according  to  the  amount  contributed  by  each  to  the  pur- 
chase-monies (Ex  parte  Bishop  of  London,  2  De  G.  E.  &  J.  14  ;  Ex  parte  Corporation 
of  London,  5  Eq.  418  ;  Re  Maryport  and  Carlisle  Ry.  Co.,  1  N.  E.  506;  11  W.  E. 
410  (S.  G.  32  Beav.  397 ;  1  N.  E.  645 ;  11  W.  E.  507,  contra,  is  overruled) ;  Ex 
parte  fiorpus  Christi  College,  Oxford,  13  Eq.  334  ;  Re  Leigh,  6  Ch.  887 ;  Ex  parte 
Governors  of  Christ's  Sospital,  27  W.  E.  458 ;  Re  Byron,  1  De  G.  J.  &  S.  358 ;  2 
N.  E.  294  ;  8  L.  T.  562 ;  Re  Merton  College,  1  De  G.  J.  &  S.  361  ;  3  N.  E.  598  ;  10 
Jur.  N.  S.  223 ;  12  W.  E.  503  ;  10  L.  T.  8  ;  Ex  parte  Governors  of  Christ's  Sospital, 
2H.  &M.  166;  London  and  Brighton  Ry.  Co.  v.  The  Shropshire  Ry.  Co.,  23  Beav. 
605) ;  and  a  surveyor's  fee  will  be  apportioned  in  the  same  way  as  the  costs  of  the 
ad  valorem  stamp  [Ex  parte  Corporation  of  London,  5  Eq.  418 ;  Re  Power,  W.  N. 
(1876),  205).  ^  ,,        , 

Where,  however,  there  is  great  inequality  in  the  amounts,  such  as  would  produce 
extreme  hardship  and  injustice,  the  costs  maybe  apportioned  (Ex  parte  Governors  of 
Bartholomew's  Sospital,  20  Eq.  369  ;  Ex  parte  Christ  Church,  9  W.  E.  474  ;  Ex  parte 
Governors  of  St.  Thomas's  Sospital,  7  W.  E.  425  ;  Re  Byron's  Settled  Estates,  \  Tie 
Or.  J.  &  S.  358  ;  2  N.  E.  294  ;  Ex  parte  Dean  of  Christ  Church,  W.  N.  (1872),  201) ; 
but  see  Ex  parte  Governors  of  Christ's  Sospital,  2  H.  &  M.  166).  _ 

The  landowner  ougit  to  make  one  apphcation  only  for  payment  out,  or  reinve^- 
ment  of  the  money  paid  in  by  the  several  companies  (Ex  parte  Lord  Broke,  11  W.  E. 

^^  Where  two  funds  paid  into  Court  had  been  dealt  with  by  different  branches  of  When  funds 
the  Court,  and  it  was  desired  to  deal  with  both  funds  at  the  same  time,  leave  was  are  m  ddEer- 
given  to  present  one  petition  in  both  matters  in  one  branch  of  the  Court  without  ^nt  branches 
toansferrhig  either  of  the  matters  {Re  Lord  Arden,  10  Ch.  445).  See,  too.  Re  of  the  Court. 
ButterJUld,  9  W.  E.  805 ;  Re  Gore  Langton,  10  Ch.  328.  ,.,-,„,         ,„„„  r„of.  -f 

(g)  The  costs  of  the  purchase  or  taking  of  the  lands,  or  which  shall  have  been  Costs  of 
rn^ei  in  consequent  thereof,  include  the  costs  of  ascertaimng  the  value  of  the  purc^e 
land  conveyed,  e.g.,-bj  apportionment  of  ground-rents  (Ex  parte  Flowc-l  Ch.  or  takmg. 
599);  »««<*  in  cases  where  the  purchase  is  not  compulsory,  see  note  (p),  p.  45  .  (,    ,      ■ 

They  also  include  costs  of  a  power  of  attorney  from  parties  abroad  (&  Godley   10  Costs  ot  con- 
Ir  Eq  Eep    222  ;  Ex  parte  Incumbent  ofGuilden  Sutton,  8  De  G.  M.  &  G.  380  ;  2  veyance. 
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vestment in 
land; 
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incumbrances 
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Petitions 
under  Trustee 
Act,  &c. 


Costs  where . 
reinvestment 
in  land  is 
asked  for  by 
person  abso- 
lutely 
entitled. 

Special  costs 
of  purchase. 


Jur.  N.  S.  793),  and  costs  of  conveyance  generally.  As  to  costs  of  taking  lands 
which  are  the  subject  of  a  suit,  see  note  (4),  infra. 

(A)  The  costs  of  interim  investment  include  the  broker's  commission  (Ea;  parte 
Corporation  of  Trinity  Souse,  3  Hare,  95  ;  iJe  Sraithwaite,  1  Sm.  &  Giff.  App.  xv.  ; 
Hx parte  Sari  of  Sarhorough,  22  L.  T.  (0.  S.)  115). 

The  company  must  pay  the  costs  of  an  interim  investment  either  in  stock  (JJe 
Liverpool  Railway  Co.,  17  Beav.  392),  or  on  real  security  {Re  Flemon,  10  Eq.  612; 
Be  Sewart,  18  Eq.  278  ;  Re  Smith,  9  Eq.  178  ;  Re  Blyth  (Lord  Chancellor  Selbome), 
16  Eq.  468  ;  21  W.  E,.  819 ;  Reading  v.  Samilton,  5  L.  T.  628) ;  and  without  any 
condition  as  to  the  costs  of  any  future  permanent  investment  {Re  Blyth;  Re  Sewart; 
the  oases  of  Re  Lomax,  34  Beav.  294 ;  Re  Wilkinson,  16  W.  R.  537  ;  and  Re  Flemon  (on 
this  point)  must  be  considered  overruled).  See  also  Ex  parte  Eton  College,  15  Jur. 
45  ;  3  Ely.  Ca.  271. 

On  an  application  for  interim  investment  partly  in  securities  authorised  by  the 
special  Act,  .and  partly  in  debenture  stock  under  the  provisions  of  the  Settled  Land 
Act,  1882,  the  public  body  must  pay  the  costs  of  investment  [Re  Hanbury,  W.  N. 
(1883),  116;  31  W.  R.  784). 

The  costs  of,  and  incident  to,  the  payment  of  the  dividends  must  be  paid  by  the 
company  {Ex  parte  Ineumbent  of  Guilden  Sutton,  8  De  Gr.  M.  &  Gr.  380  ;  2  Jur.  N.  S. 
793;  Ex  parte  Eccles.  Commissioners,  39  L.  J.  Ch.  623). 

So  where  the  purchase-money  of  leaseholds  was  invested  in  consols,  and  the 
dividends  thereon  did  not  amount  to  the  rents  previously  payable,  so  that  yearly 
sales  were  necessary  in  order  to  satisfy  the  tenant  for  life,  the  costs  of  such  sales 
were  held  to  be  payable  by  the  company  {Re"  Zong, '  1  W.  E.  226 ;  and  see  Re 
Edmunds,  35  L.  J.  Ch.  538  ;  "W.  N.  (1866),  111 ;  14  W.  R.  507). 

As  to  the  costs  of  an  application  for  payment  of  dividends  to  persons  successively 
entitled,  see  Re  Jolliffe,  9  Eq.  668,  and  other  cases  in  note  {k),  infra. 

(i)  The  section  provides  that  the  company  shall  pay  the  costs  of  the  reinvestment, 
in  oases  where  the  reinvestment  is  in  lands  or  hereditaments  {Re  Lathropp's  Charity, 

I  Eq.  467)  ;  for  if  a  company,  acting  under  its  compulsory  powers,  deprives  a  man 
of  his  land,  it  is  bound,  at  its  own  cost,  to  place  him  in  possession  of  land  of  equal 
ysihxB  {Ex  parte  Rector  of  Solywell,  2  Dr.  &  Sm.  465).  But  the  section  does  not 
provide  that  when  the  purchase-money  is  applied  in  any  of  the  other  modes  autho- 
rised by  the  69th  section,  the  company  shall  pay  any  costs  other  than  those  of  the 
application,  and,  accordingly,  the  costs  of  applying  the  purchase-money  in  dis- 
charge of  incumbrances  have  been  held  not  to  be  payable  by  the  company  {Ex  parte 
Corporation  of  Sheffield,  21  Beav.  162  ;  Ex  parte  Town  Trustees  of  Sheffield,  8  W.  R. 
602  ;  Ex  parte  Earl  of  Sardwicke,  1  De  G.  M.  &  a.  297  ;  17  L.  J.  Ch.  422 ;  Re 
Teates,  12  Jur.  279  ;  Re  Mark's  Trust,  W.  N.  (1877),  63) ;  but  the  contrary  was  held 
in  Ex  parte  Trafford,  2  T.  &  C.  Ex.  522  ;  Ex  parte  Bishop  of  London,  2  De  G.  E.  & 
J.  14 ;  and  see  Re  London  ^  South  Western  Railway  Act,  2  J.  &  H.  390 ;  and  the 
costs  of  proceedings  to  redeem  the  land  tax  can  certainly  be  ordered  to  be  paid 
by  the  company  {Re  London  ^  Brighton  Railway  Co.,  18  Beav.  608  ;  Ex  parte 
Beddoes,  2  Sm.  &  Giff.  466 ;  Re  Bethlom  Hospital,  19  Eq.  457  ;  44  L.  J.  Ch.  4(J6  ;  23 
W.  R.  644,  where  the  cases  are  discussed  by  Jessel,  M.  E. ;  Re  Vicar  of  Queen  Camel, 

II  W.  E.  503  ;  Ex  parte  Eospital  of  St.  Katharine,  17  Ch.  D.  378). 

The  company  have  had  to  pay  the  following  costs  under  the  head  of  costs  of  rein- 
vesting the  purchase-money  in  other  lands : 

Costs  of  enrolling  a  purchase  deed  {Re  Governors  of  Christ's  Hospital,  12  W.  R. 
669). 

Of  referring  the  title  to  the  conveyancing  counsel  of  the  Court  {Re  Morgan  Jones, 
6  W.  R.  762). 

Of  a  second  petition  rendered  necessary  by  the  lands  selected  for  reinvestment 
being  the  subject  of  a  chancery  suit  {Carpmael  v.  Froffit,  17  Jur.  875 ;  23  L.  J.  Ch. 
165)  ;  and  see  infra,  note  (A). 

Of  a  petition  under  the  Trustee  Act  rendered  necessary  by  the  death  of  the  vendor 
leaving  an  infant  heir  {Re  Lowry,  15  Eq.  78).     See  cases  cited,  p.  45,  post. 

But  not  the  costs  of  the  vendor's  appearance  on  the  petition  {Re  Dylar,  1  Jur. 
N.  S.  975) ;  nor  the  fine  payable  on  a  reinvestment  in  purchase  of  copyholds,  the 
fine  being  part  of  the  purchase-money  {Ex  parte  Vicar  of  Sawston,  6  W.  E.  492 ;  4 
Jur.  N.  S.  473).  _ 

The  company  is  liable  to  pay  the  costs  of  reinvestment  in  land,  even  where  a 
person  who  has  become  absolutely  entitled  to  the  money  asks  for  such  reinvestment 
{Re  Jones,  39  L.  J.  Ch.  190  ;  18  W.  R.  312  ;  Re  Eodd,  W.  N.  (1871),  83  ;  and  see 
Re  Barker,  13  Eq.  495  ;  26  L.  T.  12  ;  20  W.  R.  289  ;  Re  Bagot,  14  W.  R.  471 ;  Re 
Fick,  10  W.  R.  365  ;  Re  Lye,  W.  N.  (1866),  20) ;  and  where  a  person  absolutely  en- 
titled to  the  money  died,  having  resettled  it,  the  company  had  to  pay  the  costs  of 
reinvestment  in  land,  to  be  settled  to  the  uses  of  the  will  {Re  De  Beauvoir,  2  De  G. 
E.  &  J.  5  ;  8  "W.  R.  425  ;  and  see  Re  Lye,  W.  N.  (1866),  20). 

When  the  money  is  sought  to  be  reinvested  in  land  upon  a  contract  which  throws 
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upon  the  purchaser  costs  of  the  purchase,  which  in  an  open  contract  would  be  home      7  &  8  Vict, 
by  the  vendor,  the  costs  directed  to  be  paid  by  the  company  will  be  Umited  to  those  c.  18,  s.  69-87. 

which  in  an  open  contract  would  be  purchaser's  costs  {JSx  parte  Governors  of  Christ's   ^^ '• 

Sospital,  20  Eq.  605  ;  Se  Temple  Church  Lands,  Bristol,  26  W.  R.  259  ;  W.  N.  (1877), 
262  ;  and  see  Re  Mason,  W.  N.  (1872),  77). 

The  costs  of  reinvestment  in  the  purchase  of  other  lauds  may  include  the  costs  of  Costs  of 
successive  reinvestments,  and  of  bond  fide  but  abortive  attemps  to  reinvest.  successive 

The  costs  of  three  successive  reinvestments  in  land  were  ordered  to  be  paid  by  the  reinvestments 
company  in  JJe  St.  Catharine's  Bock  Co.,  3  Rly.  Ca.  514;  and  see  Jones  v.  Zewis, 
2  M.  &  Gr.  163  ;  Re  Merchant  Tailors'  Co.,  10  Beav.  485 ;  Ex  parte  Trustees  of  St. 
Bartholomew's  Hospital,  4  Drew.  425  ;  Ex  parte  Eton  College,  3  Rly.  Oa.  271 ;  Ex  parte 
Bouverie,  4  Rly.  Ca.  229;  Re  Hereford,  ^e.  Ry.  Co.,  13  W.  R.  134;  Ex  parte 
Rector  of  Loughton,  6  Rly.  Ca.  591  (where  the  company  had  to  pay  the  costs,  though 
61.  only  was  invested  in  the  second  purchase) ;  Re  Brandon,  2  Dr.  &  Sm.  162  ;  Ex 
parte  Fishmongers'  Co.,  U  "W.  R.  81;  Re  Paddon,  W.  N.  (1878),  65.  Where  the 
purchase-money  amounted  to  125,000^.  the  Court  did  not  consider  six  applications  tor' 
reinvestment  leaving  38,440/.  still  uninvested  to  be  unreasonable  (Ex  parte  Hospital 
of  St.  Katharine,  17  Ch.  D.  378).  In  Re  Kinsey,  1  N.  R.  303,  the  balance  remaining 
uninvested  was  paid  out  to  trustees  under  the  71st  section. 

Land  having  been  purchased  out  of  money  in  Court,  an  application  was  made  for  In  redemption 
reinvestment  of  a  further  sum  in  redemption  of  the  laud-tax,  and  the  company  paid  of  land  tax. 
the  costs  [Re  London  and  Brighton  Ry.,  18  Beav.  608). 

Where  attempts  not  authorised  by  the  Court  to  reinvest  in  land  fail  by  reason  of  Of  attempts 
the  Court's  disapproval  or  otherwise,  the  company  does  if&t  pay  the  costs,  but  where  to  reinvest, 
the  Court  has  approved,  and  the  purchase  goes  off  for  other  reasons,  the  company 
pays  the  costs  of  the  bond  fide  attempt  [Ex  parte  Rector  of  Holyioell,  2  Dr.  &  Sm.  463; 
13  W.  R.  960  ;  Re  Carney,  20  W.  R.  407  ;  W.  N.  (1872),  53 ;  26  L.  T.  308  ;  Ex  parte 
Copley,  4  Jur.  N.  S.  297  ;  Ex  parte  Eton  College,  7  W.  R.  710 ;  Re  Macdonald,  6  Jur. 
N.  S.  865  ;  2  L.  T.  168  ;  Ex  parte  Stevens,  15  Jur.  243  ;  Re  Hardy,  18  Jur.  370  ;  Re 
WoUey,  1  W.  R.  407,  465  ;  Re  Vaiodrey,  3  Giff.  224  ;  Ex  pUrte  Pumfrey,  4  Rly.  Oa. 
490  ;  Ex  parte  The  Manchester  Burial  Board,  W.  N.  (1866),  117). 

(Jc)  The  costs  of  the  application  maybe  directed  to  be  paid  by  the  company  in  the  Costs  of  ob- 
f olio  wing  cases : —  taining  the 

If  the  application  is  for  reinvestment,  and  that  not  merely  strict  reinvestment  in  orders. 
land,  but  also  in  any  of  the  modes  allowed  by  the  Court  under  section  69  ;  see  Re  -^ov  reinvest - 
Lathropp's  Charity,  35  Beav.  297  ;  1  Eq.  467,  where  Re  Bucks  Railway,  14  Jur.  1065,   ment. 
and  Re  Oxford,  ^c.  Railway,  27  Beav.  571,  were  reviewed. 

If  the  application  is  for  payment  of  the  dividends  of  an  interim  investment,  it  is  Ij'or  payment 
decided  that  though  there  has  been  an  application  for  interim  investment  and  pay-   of  dividends 
ment  of  dividends  to  one  tenant  for  life,  the  company  must  bear  the  costs  of  a  to  persons 
further  application  on  the  death  of  such  tenant  for  life  for  payment  of  future  entitled. 
dividends  to  the  person  subsequently  entitled  [Re  Jolliffe,  9  Eq.  668,  where  Ex  parte 
Incumbent  ofGuilden  Sutton,  8  De  G.  M.  &  G.  380,  was  referred  to) ;  and  see  JJe  Lye, 
W.  N.  (1866),  20 ;  Re  Byrom,  5  Jur.  N.  S.  261 ;  but  the  company  had  not  to  pay  the 
costs  of  a  petition  for  payment  of  dividends  to  new  trustees  of  a  settlement,  where 
the  origfaial  petition  was  defective  [Re  Pryor,  W.  N.  (1876),  141 ;  35  L.  T.  202 ;  see, 
however,  as  to  the  costs  of  defective  and  unnecessary  petitions,  infra,  p.  45. 

If  the  application  is  for  payment  out  to  the  person  absolutely  entitled,  then  it  the  For  payment 
land  belongs  to  several  persons,  though  their  interest  is  derived  under  the  same  out. 
will,  they  may  each  apply ;  but  if  two  or  more  appear  by  one  solicitor,  they  wiU 
only  have  one  set  of  costs  [Re  Nicholl,  W.  N.  (1866),  93). 

The-  company  must  pay  the  costs  not  only  of  obtaining  the  orders,  but  of  pro-  Costs  of 
ceedings   relating   thereto   except  those  caused   by  litigation   between  adverse  orders  a,nd 
claimants  (as  to  which  see  note  (m) ).  proceedings 

Thus  where  the  lands  taken  are  the  subject  of  an  administration  suit  pending  in  relating 
the  Chancery  Division,  the  company  wiU  have  to  pay  the  costs  of  proceedings  therein  thereto, 
necessitated  by  the  purchase ;  seeiinningv.  Henderson,  2  De  G.  &  Sm.  485 ;  Paterson 
V.  Paterson,  10  L.  T.  183 ;  Bradshaw  v.  Fane,  I  N.  R.  159 ;  9  Jur.  N.  S.  166  ;  Re 
Brandon,  2  Dr.  &  Sm.  162  ;  S.  C.  mm.  Brandon  v.  Brandon,  9  Jur.  N.  S.  11 ;  Eden  v. 
Thompson,  2  H.  &  M.  6  ;  Brandon  v.  Brandon,  11  Jur.  N.  S.  30  ;  Henniker  v.  Chafy, 
35  Beav.  124  ;  Picardv.  Mitchell,  12  Beav.  486 ;  Haynes  v.  Barton,  1  Dr.  &  Sm.  483  ; 
and  see  S.  G.  1  Eq.  422  ;  Henniker  v.  Chafy,  28  Beav.  621,  625  ;  Re  Walker,  7  Rly. 
Cases,  129  ;  Re  Taylor,  1  Mao.  &  G.  210  ;  Re  Here's  Estate,  5  Rly.  Cases,  592 ;  Re 
Merchant  Tailors'  Co.,  10  Beav.  485 ;  but  see  Here  v.  Smith,  14  Jur.  55 ;  Re  Pieton, 
3  W.  R.  327 ;  Wilson  v.  Foster,  26  Beav.  398 ;  6  Jur.  N.  S.  113 ;  Sidney  v.  Wilmer, 
31  Beav.  338. 

Where  lands  belonging  to  a  lunatic  were  taken,  and  the  next  of  kin  attended  References  in 
inquiries  into  the  propriety  of  investment,  &o.,  their  costs  were  held  payable  by  the  lunacy, 
company  (iJe  Briscoe,  2  De  G.  J.  &  S.  249  ;  and  see  Re  Taylor  ;  Re  Walker  ;  Re  Milrns, 
1  Ch.  D.  28). 
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But  the  company  is  not  liable  to  pay  costs  of  the  appearance  of  parties  to  the 
suit  who  have  been  improperly  served  {Sden  v.  TAompion,  2  H.  &  M.  6  ;  and  see 
Melling  v.  Mrd,  22  L.  J.  Ch.  S99;  Sairey.  Zovitt,  12  L.  T.  (O.  S.)  306);. and  if 
parties  who  might  and  ought  to  appear  together,  vexatiously  appear  separately, 
and  thereby  increase  the  costs,  the  company  will  not  have  to  pay  these  increased 
costs  {:Ex  parte  Baroness  Braye,  11  W.  E.  333  ;  and  see  Ee  Nichott,  14  W.  E.  475  ; 
Me  Prebend  of  St.  Margaret,  10  L.  T.  221). 

The  following  rule  seems  to  be  now  established  as  to  service  upon  mortgagees 
and  incumbrancers,  and  the  costs  consequent  thereon :  Where  there  are  incum- 
brancers who,  as  a  matter  of  form,  are  necessary  parties,  but  who  have  no  interest 
in  opposing  the  petition,  the  proper  course  is  to  serve  them  with  a  copy  of  the 
petition,  and  tender  them  thirty  shillings  for  costs,  with  an  intimation  that  if  they 
appear  they  will  be  liable  to  pay  their  own  costs ;  the  rule  applies  equally  to  peti- 
tions for  reinvestment  in  land  and  to  petitions  for  payment  out,  either  to  or  with 
the  consent  of  incumbrancers  ;  but  the  petitioners  will  be  entitled  to  add  to  their 
costs  of  the  petition  (in  addition  to  the  thirty  shillings),  a  sum  sufficient  to  cover 
the  costs  of  an  affidavit  of  service  ;  see  Re  Gore  Langton's  Estates,  10  Ch.  328 ;  44 
L.  J.  Ch.  405  ;  23  W.  K.  842  ;  32  L.  T.  785  ;  Be  HaUtead  United  Charities,  20  Eq. 
48 ;  Ex  parte  Jones,  14  Ch.  D.  624 ;  Be  Battison,  4  Ch.  D.  207 ;  E.  S.  C.  (1883), 
Ord.  LXV.  r.  27  (19).    The  earlier  cases  were  conflicting. 

The  company  are  not  bound  to  pay  the  costs  of  incumbrancers  on  the  interest  of 
a  tenant  for  Ufe  {Bx  parte  Smith,  6  Ely.  Ca.  160),  unless  they  are  served  at  the 
instance  of  the  company  {Be  Bhmgerford,  1  K.  &  J.  413),  or  their  interests  are 
affected  (Be  Nash,  1  Jnr.  N.  S.  1082 ;  and  see  Be  Thomas,  12  W.  E._646).  Nor  is 
it  necessary  on  a  petition  for  interim  investment  and  payment  of  dividends  to  Serve 
persons  having  charges  on  the  inheritance  prior  to  the  fife  estate,  and  the  costs  of 
such  parties,  3  served,  will  not  be  allowed  against  the  company  (Be  Morris,  20  Eq. 
470  ;  23  W.  E.  851 ;  and  see  Be  Bowling,  46  L.  J.  Ch.  668 ;  24  W.  E.  729).  So, 
when  a  mortgage  affects  part  only  of  the  land,  but  hot  the  part  taken  by  the  com- 
pany, the  company  will  not  be  ordered  to  pay  the  costs  of  the  mortgagee  if  served 
(Be  Teates,  12  Jur.  279) ;  and  where  a  small  portion  of  the  estate  only  was  in  mort- 
gage, and  it  became  necessary  to  apply  to  the  Court  in  a  pending  suit  to  obtain 
a  release  from  the  mortgagee,  it  was  held  that  the  company  were  not  liable  to  pay 
the  costs  of  the  application  (Bx  parte  PhiUips,  11  W.  E.  54,  reversing  8.  <7.  2  J.  &  H. 
390). 

The  costs  of  a  mortgagee,  whose  incumbrance  has  been  created  after  the  lands 
were  taken  and  the  money  paid  into  Court  are  not  payable  by  the  company  (Be 
Middle  Level  Drainage  and  Navigation  Commissioners,  June  23,  1864,  V.-C.  K. ;  Be 
Jones,  39  L.  J.  Ch.  190  ;  18  W.  E.  312). 

Where  the  mortgagee  of  a  tenant  for  life  of  lands  taken  by  a  railway  company 
die^,  and  the  mortgagor  and  the  executors  of  the  mortgagee  petition  for  payment 
of  the  dividends  to  a  transferee  of  the  mortgage,  the  company  are  not  liable  to  pay 
the  costs  of  the  petition  (Be  Syrom,  5  Jur.  N.  S.  261 ;  7  W.  E.  367). 

The  general  rule  above  laid  down  as  to  mortgagees  applies  aJso  in  the  case  of 
trustees,  but  of  course  the  company  must  pay  the  costs  of  trustees  who  have  been 
properly  served  and  appear  (Be  Finoh,  14  W.  E.  472 ;  Be  Diike  of  Cleveland's  Barte 
Estates,  1  Dr.  &  Sm.  46 ;  Hennilcer  v.  Chafy,  35  Beav.  124  ;  overruling  on  this  point 
Wilson  V.  Foster,  26  Beav.  398) ;  and  see  Be  Bwmell,  12  W.  E.  568  ;  Be  Bowes,  12 
W.  E.  929  ;  Be  East,  2  W.  E.  Ill  ;  Ex  parte  Metropolitan  By.,  W.  N.  (1868),  204  ; 
16  W.  E.  997 ;  Ex  parte  Z.  ^  S.  W.  By.  Co.,  38  L.  J.  Ch.  527 ;  Be  Pattison,  4  Ch. 
D.  207. 

Generally  speaking,  if  a  tenant  for  life  petitions  for  interim  investment  or  for 
payment  out,  or  for  reinvestment  in  land,  and  there  is  no  suit  pending  or  other 
special  circumstances,  the  petition  should  not  be  served  on  remaindermen  or 
trustees  (Ex  parte  Staples,  1  De  G.  M.  &  Gr.  294;  Be  Whitling,  9  W.  E.  830;  Be 
Marner,  3  Eq.  432  ;  Be  Pawling,  45  L.  J.  Ch.  568 ;  24  W.  E.  729). 

And  where  a  petitioner  is  only  entitled  as  one  of  a  class  to  an  aliquot  part  of 
the  fund  service  on  the  other  parties  interested  may  be  dispensed  with  (Be  Midland 
By.,  11  Jur.  1095). 

But  where  the  petition  is  under  section  74  for  the  application  of  purchase- money 
paid  in  respect  of  leases  or  reversions  which  are  in  settl^nent,  and  the  apportion- 
ment thereof  between  tenant  for  life  and  remaindermen,  the  remaindermen  are 
"parties  interested"  within  the  section,  and  are  entitled  to  appear  (Be  Brailey, 
W.  N.  (1866),  109  ;  Be  Crane,  7  Eq.  322  ;  and  see  Be  Bomney,  3  N.  E.  287). 

And  when  the  petition  is  for  reinvestment  not  in  land  or  hereditaments  but  in 
improvements,  the  remaindermen  should  be  served  (Be  Leigh,  9  Ch.  684). 

As  to  the  costs  of  serving  the  ordinary,  and  of  his  appearance  on  the  petition 
where  his  consent  is  required,  see  Ex  parte  Vicar  of  Creech  St.  Michael,  21  L.  J. 
Ch.  677,  where  such  costs  were  allowed  ;'bnt  compare  Ex  parte  Bishop  of  London, 
2  De  G.  F.  &  J.  14,  where  the  costs  of  the  Ecclesiastical  CommisBioners,  whose 
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consent  was  necessary  to  the  inyeBtment,  and  JB«  Incumbent  of  U^hitfield,  1  J.  &  H.     7  &  8  Vict. 
610  ;   9  W.  B.  764,  where  the  costs  of  the  governors  of  Queen  Amie's  Bounty,  0. 18,  b.  69-87. 

were  disallowed  against  the  company.     In  Ex  parte  Dean  and  Canons  of  Manchester,  

28_L.  T.  184,  the  costs  of  the  Churdi  Estates  Commissioners  were  ordered  to  be  Governors  of 
paid  out  of  the  funds  in  Court.  Queen  Anne's 

Tenants  in  common  interested  in  money  paid  into  Court  by  a  company  are  Bounty, 
entitled  to  their  costs  of  appearance  separately  on  an  application  by  one  of  them  Church 
for  payment  of  the  money  to  an  incumbrancer  of  the  whole  {Jie  Braye,  9  Jur.  Estates'  Com- 

Vm^"  *^*)"  missioners. 

The  costs  of  the  Attorney-General  on  a  petition  entitled  under  Sir  S.  Eomilly's  Tenants  in 
Act,  52  Geo.  III.  c.  101,  are  payable  by  the  company  iRe  Zondon,  Brighton  and  „„„_,„_ 
South  Coast  Bailway  Co.,  18  Beav.  608).  common. 

The  company  are  not  liable  to  pay  the  costs  of  the  official  solicitor  whom  it  has  -Attorney- 
become  necessary  to  serve  through  the  fund  not  having  been  dealt  with  for  gsiisi^s,!. 
upwards  of  fifteen  years  (iJ«  Clarke,  21  Ch.  D.  776).  Official 

The  company  were  held  liable  to  pay  the  costs  of  freemen  of  a  city  where  the  solicitor, 
land  belonged  to  a  corporation  [Ex parte  Mayor  of  Lineoht,  6  Ely.  Ca.  738).  Ereemen. 

The  Court  will  take  care  that  the  company  are  not  put  to  unnecessary  costs  ;  e.g.,  TTimeoeasarv 
of  troneoessary  matter  in  a  petition  {Ex  parte  Oshaldiston,  8  Hare,  31 ;  Haire  v.   „„-+-        ^^ 
Lovitt,  12  L.  T.  (O.  S.)  306) ;  but  the  introduction  into  the  petition  of  clauses  in 
special  ^rt«  is  not  necessarily  impertinent  (JSe  Lilley,  17  Sim.  110)  ;  and  see  as  to  Lengthy 
costs  of  unnecessary  matter  generally,  R.  S.  C.  (1883),  Ord.  LXV.  r.  27  (20),  petitions. 
infra.  Unnecessary 

So,  if  a  second  petition  is  necessary  by  reason  of  a  defect  in  the  first,  the  com-  and  defective 
pany  will  not  have  to  pay  the  costs;  see  lie  London  and  Brighton  Bailway  Co.,  18  petitions. 
Beav.  608,  612;  Ex  parte  JoUiffe,  3  Jur.  N.  S.  633  ;  Be  Byrom,  5  Jur.  N.  S.  261 ; 
Be  Leigh,  6  Ch.  887  ;  Ex  parte  JVinder,  6  Ch.  D.  696  ;  secus  where  the  defect  was 
in  the  order  [Be  Goe,  3  W.  E.  119,  where  the  costs  of  two  necessary  petitions  were 
allowed  against  the  company ;  and  see  Be  Metropolitan  Bailuay  Co.  and  Maire, 
W.  N.  (1876),  245) ;  but  see  Be  Oakham  School,  23  L.  T.  (0.  S.)  261 ;  and  Be  Pryor, 
W.  N.  (1876),  141 ;  35  L.  T.  202.  See  also  JJe  Pattison,  4  Ch.  D.  207  ;  Be  Nicholls, 
W.  N.  (1866),  93. 

Where  two  portions  of  a  settled  estate  had  been  taken  by  different  corporations, 
and  the  purchase-money  had  been  paid  into  two  dififerent  branches  of  the  Court, 
and  two  petitions  were  presented  for  reinvestment  of  the  two  funds  together  in  one 
purchase,  the  Court  only  allowed  the  costs  of  one  as  costs  under  the  Act  (Be  Gore 
Langton's  Estates,  10  Ch.  328);  and  see  Be  Butterjield,  9  W.  E.  805;  Be  Lord 
Arden,  10  Ch.  445. 

When  the  purchase-money  has  been  once  paid  out,  or  transferred  to  a  new  Subsequent 
account  {Melting  v.  Bird,  22  L.  J.  Ch.  599  ;  17  Jur.  155),  the  company  ought  not  dealings  with 
to  pay  tile  costs  of  any  further  applications  rendered  necessary  by  subsequent  the  money 
dealings  with,  or  settlements  of  the  property  by,  the  landowner,  or  by  the  appoint-  after  transfer, 
meut  of  new  trustees  of  the  property  {Be  Andenshaw  School,  1  N.  E.  255) ;  and  see 
Ex  parte  Hordem,  2  De  G.  &  Sm.  263  ;  Be  Byrom,  5  Jur.  N.  S.  261 ;  7  W.  E.  367. 

Where  an  order  directed  payment  of  dividends  to  a  tenant  for  hfe,  the 
company  were  held  not  liable  to  pay  the  costs  of  a  subsequent  order  for  payment 
of  them  to  an  assignee  of  the  tenant  for  life  {Ex  parte  Vicar  of  Kidderminster,  7 
W.  E.  482 ;  Be  Pick,  10  W.  E.  365).  As  to  the  costs  where  the  land  belonged  to  a 
charity  which  it  has  subsequently  become  necessary  to  reconstitute,  see  Be  Shake- 
speare Walk  School,  12  Ch.  D.  178 ;  Be  St.  Paul's  Schools,  52  L.  J.  Ch.  454 ;  31 
W.  E.  424. 

Where  other  money  is  invested  besides  the  sum  paid  in  by  the  company,  the  Where  other 
Court  will  take  care  that  the  costs  are  not  thereby  increased  {Be  Branmer,  14  Jur.  money  is  in- 
236 ;  Be  Loveband,  9  W.  E.  12  ;   Ex  parte  Sodge,  16  Sim.  159 ;  Ex  parte  Tetley,  4  vested  besides 
Ely!  Ca.  55  (but  see  Ex  parte  Lord  Palmerston,  ibid.  57) ;  Ex  parte  King's  College,  that  paid  in. 
5  De  G.  &  Sm.  621 ;  Ex  parte  Newton,  4  Y.  &  CoU.  518 ;  Attorney-Gen.  v.  Mayor  of 
Bochester,  15  W.  E.  765 ;  W.  N.  (1867),  142 ;  Ex  parte  Ecclesiastical  Commissioners, 
13  W.  e'.  575). 

(l)  The  costs  of  payment-out  include  those  of  a  disentailing  deed  {Be  Brooking,  Costs  of  pay- 
2  Giff.  31 ;  Ex  party  Vaudrey,  3  Gi£E.  224) ;  and  of  haU-yearly  sales  where  necessary  ment  out, 
for  apportionment  as  between  tenant  for  life  and  remaindermen  of  leaseholds ;  see  Be 
Long  and  Be  Edmimds,  cited  note  (A),  ante. 

As  to  costs  of  reinvestment  when  asked  for  by  a  person  absolutely  entitled,  see 
note  at  foot  of  p.  40,  ante.  _  .     ^    .,      ^  „       ■,       ^  „ 

(m)  The  words  "except  such  as  are  occasioned,"  &c.,  refer  to  "costs"  and  not  Exception  of 
to  "proceedings  "  {Be  Cant,  1  De  G.  E.  &  J.  153  ;   Ex  parte  Beotor  of  St.  James,  costs  of  ad- 
9  Jur  N  S  1222).    "  Adverse  litigation  arises  where  different  parties  set  up  adverse  verse  litiga- 
titles'to  the  estate"  {Askew  v.  Woodhead,  14  Ch.  D.  27,  per  Jessel,  M.  E.).     The  tion. 
usual  form  of  order  (on  which  see  Seton,  p.  1441,  and  Ex  parte  Hooper,  1  Dr.  269), 
directs  the  company  "  to  pay  the  coats  of  obtaining  this  order,  &c.,  and  of  all  the 
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proceedings  relating  thereto."  ' '  Notwithstanding  what  is  stated  in  Re  Cant,  1  De  Gr. 
F.  &  J.  159,  andiJe  Courts  of  Justice  Commissioners,  W.  N.  (1868)-,  124,  it  is  not  and  has 
not  been,  the  practice  to  insert  the  exception  as  to  the  costs  of  litigation  between 
adverse  claimantB,  unless  it  appears  or  is  suggested  that  some  litigation  has  taken 
place  "  (Seton,  p.  1441).  In  a  simple  case  the  order  should  specify  what  costs  fall 
within  the  exception  {Re  Tookey,  16  Jur.  708  ;  Re  Longuorth,  1  K.  &  J.  1 ;  Ex  parte 
Collins,  15  L.  T.  (0.  S  )  362 ;  Ex  parte  Palmer,  13  Jur.  781).  And  see  further  as  to 
the  form  of  the  order.  Re  Sayward,  9  L.  T.  320 ;  Ex  parte  Great  Southern  and  Western 
%.,  Ir.  E.  llEq.  497.  ■ 
This  exception 'only  applies  where  there  is  an  actual  litis  contestatio  [Re  Longworth, 

I  K.  &  J.  1  ;  Re  Spooner,  ibid.  220 ;  Re  Hvngerford,  ibid.  413 ;  JSx  parte  Sooper,  1 
Drew.  264).  Costs  incident  to  the  ordinary  administration  of  a  fund  by  the  Court, 
e.  g.  the  costs  of  an  inquiry,  how  much  of  a  fund  belongs  to  a  mortgagor  and  how 
much  to  a  mortgagee  must  be  borne  by  the  Co.  {Re  Bareham,  17  Ch.  D.  329  ; 
Eden  v.  Thompson,  2  H.  &  M.  6).  Where  the  land  belonged  to  a  devisee  for  life 
with  remainder  to  the  testator's  heirs,  it  was  held  that  the  company  must  pay  the 
costs  of  two  petitions  by  two  co-heirs,  and  also  the  costs  of  investigating  the  title 
of  other  parties  who  claimed  to  be  heirs,  in  answer  to  advertisements  ordered  to  be 
issued  by  the  Court,  except  such  costs  as  were  occasioned  by  affidavits  of  the 
petitioners  in  answer  to  such  claims  {Re  Spoonei-,  1  K.  &  J.  220  ;  and  see  Haire  v. 
Lovitt,  12  L.  T.  (0.  S.)  306). 

A  contest  between  tenant  for  life  and  remainderman  as  to  how  much  of  a  fund 
belonged  to  one  of  them,  and  how  much  to  the  other,  was  held  by  V.-C.  Bacon  to 
be  within  the  exception ;  but  this  decision  was  disapproved  of  by  Jessel,  M.  E. 
{Askew  V.  Woodhead,  14  Ch.  D.  27;  41  L.  T.  670;  42  L.  T.  567). 

It  was  said  by  V.-C.  Kindersley,  in  Re  Tookey,  16  Jur.  708,  that  the  excep- 
tion was  not  intended  to  apply  to  a  question  of  construction  decided  by  the 
Court  upon  petition,  but  to  a  case  where  an  action  at  law  was  necessary  to  decide 
the  rights  of  the  parties.     See,  too.  Ex  parte  Palmer,  13  Jur.  781 ;  Re  Singleton, 

II  "W.  R.  871 ;  Re  Wilson,  W.  N.  (1867),  110.  But  where  the  petitioner,  although 
there  was  no  actual  hostile  litigation,  was  obliged  to  bring  parties  before  the  Court 
to  contest  questions  with  him  he  paid  their  costs,  though  the  general  costs  were 
borne  by  the  company  {Ex  parte  Cooper,  2  Dr.  &  Sm.  312  ;  34  L.  J.  Ch.  373  ;  11  Jur. 
N.  S.  103  ;  13  "W.  R.  364  ;  11  L.  T.  661). 

Where  a  question  arising  on  the  construction  of  a  wiU  relating  to  the  property 
taken  was  argued  by  the  petitioner  and  the  respondents,  the  company  was  only 
ordered  to  pay  one  set  of  costs  {Ex  parte  Styan,  Johns.  387  ;  Ex  parte  Tales,  17  W.  E. 
872 ;  20  L.  T.  940  ;  W.  N.  (1869),  150).  In  another  case,  an  additional  application 
having  been  rendered  necessary  by  litigation,  no  order  as  to  costs  was  made  thereon, 
{Ex  parte  Joliffe,  3  Jur.  N.  S.  633).  But  in  Carpmael  v.  Proffitt,  23  L.  J.  Ch.  165  ;  17 
Jur.  875,  it  was  held  that  the  fact  of  a  second  petition  being  rendered  necessary  by 
the  investment  of  the  purchase-monies  in  other  lands  sold  in  a  pending  suit  did  not 
bring  the  case  within  the  exception  in  the  Act. 

When  a  company  has,  by  virtue  of  two  different  Acts,  taken  two  pieces  of  land 
held  under  the  same  title,  with  knowledge  that  such  title  is  disputed,  and  taken 
a  conveyance  from  both  claimants,  it  must  pay  the  costs  of  two  applications  for 
investment,  including  the  costs  in  each  case  of  the  appearance  of  the  adverse 
respondents  {Re  Butterjield,  9  W.  E.  805).  But  where  two  parties  claimed  the 
money  and  the  company  paid  it  into  Court,  and  one  of  them  abandoned  his  claim, 
the  company  were  held  not  liable  for  the  costs  of  payment  in  or  of  the  petition  by 
the  other  for  payment  out,  the  Court  doubting  indeed  whether  the  company  were 
not  in  strictness  entitled  to  have  their  costs  paid  by  the  claimant  {Re  English,  13 
W.  E.  932 ;  12  L.  T.  561 ;  see,  however,  Re  Duke  ofSorfoWs  Estates,  W.  N.  (1874) 
158  ;  22  W.  E.  817).  In  Re  Bagot,  10  W.  E.  607,  V.-C.  Kindersley,  upon  a  special 
Act  containing  clauses  as  to  costs  substantially  the  same  as  those  in  the  Lands 
Clauses  ConsoSdation  Act,  decided  that  the  company  must  pay  aU  the  costs  of  a 
petition  to  obtain  payment  of  money  out  of  Court,  involving  a  question  of  disputed 
conversion,  except  the  costs  of  the  petitioner  and  of  a  respondent,  both  of  whom 
had  failed  in  their  contentions. 

(«)  See  note  (i),  ante. 

And  with  respect  to  the  conTeyances  of  lands,  he  it  enacted  as 
follows : 

LXXXI.  Conveyances  of  lands  to  be  purchased  under  the  provisions 
of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  may  be 
according  to  the  forms  in  the  schedules  (A)  and  (B)  respectively  to  this 
Act  annexed,  or  as  near  thereto  as  the  circumstances  of  the  case  will 
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admit,  or  fey  deed  in  any  other  form  wMoli  the  promoters  of  the  tinder-  7  &  8  Viet, 
taking  may  think  fit ;  and  all  conveyances  made  according  to  the  forms  "'  '^'  ~  " 
in  the  said  schedules,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit,  shall  be  effectual  to  vest  the  lands  thereby  conveyed 
in  the  promoters  of  the  undertaking,  and  shall  operate  to  merge  all 
terms  of  years  attendant  by  express  declaration  or  by  construction  of 
law  on  the  estate  or  interest  so  thereby  conveyed,  and  to  bar  and 
to  destroy  all  such  estates  tail,  and  all  other  estates,  rights,  titles, 
remainders,  reversions,  limitations,  trusts,  and  interests  whatsoever  of 
and  in  the  lands  comprised  in  such  conveyances  which  shall  have  been 
purchased  or  compensated  for  by  the  consideration  therein  mentioned  ; 
but  although  terms  of  years  be  thereby  merged  they  shall  in  equity 
afford  the  same  protection  as  if  they  had  been  kept  on  foot  and  assigned 
to  a  trustee  for  the  promoters  of  the  undertaking,  to  attend  the  rever- 
sion and  inheritance. 

LXXXn.  The  costs  of  all  such  conveyances  (o)  shall  be  borne  by  Costs  of 
the  promoters  of  the  undertaking,  and  such  costs  shall  include  all  conveyances, 
charges  and  expenses  incurred  {p)  on  the  part  as  well  of  the  seller  as 
of  the  purchaser,  of  all  conveyances  and  assurances  of  any  such  lands, 
and  of  any  outstanding  terms  or  interests  therein,  and  of  deducing, 
evidencing,  and  verifying  the  title  to  such  lands,  terms,  or  interests, 
and  of  making  out  and  furnishing  such  abstracts  and  attested  copies  as 
the  promoters  of  the  undertaking  may  require,  and  all  other  reasonable 
expenses  incident  to  the  investigation,  deduction,  and  verification  of 
such  title. 

(o)  The  costs  of  a  conveyance  prepared  but  not  used  by  reason  of  inoumbranoers  Costs  of 
refusing  to  join,  were  held  to  be  payable  by  the  company  in  Be  Divers,  1  Jur.  N.  S.  couveyanoe. 
995.     The  costs  of  conveyance  under  this  section  do  not  include  costs  of  a  collateral 
agreement  with  the  vendor,  which,  though  part  of  the  oonsiderationf  or  the  purchase, 
forms  no  part  of  the  conveyance  [Se  Zietch  and  Kewney,  15  W.  E.  1055). 

{ji)  There  is  a  distinction  between  the  costs  payable  by  the  company  under  this  Costs  undei* 
section  and  under  section  80,  mpra,  the  reason  being  that  the  former  section  refers  this  section 
to  cases  where  the  company  uses  its  compulsory  powers  and  therefore  has  to  pay  all  different  from 
the  costs  arising  out  of  the  transaction ;  but  this  section  relates  to  purchases  by  costs  under 
agreement  wheie  the  vendor  can  make  his  own  terms,  or,  if  he  goes  before  a  jury,  can  sect.  80. 
urge  any  incidental  expenses  before  the  jury  as  a  ground  for  increase  of  compensa- 
tion ;  therefore  this  section  deals  only  with  the  legal  expenses  of  making  a  title  and 
conveying  the  property,  taking  those  expenses  in  their  largest  sense  {e.  g.,  including 
the  taking  out  administration  for  purposes  of  conveyance,  Ee  Liverpool  Improvement 
Act,  5  Eq.  282  ;  overruling  JJe  S.  WalesMy.,  HBeav.  418),  but  not  with  any  costs  of 
ascertaining  what  that  is  which  is  to  be  put  into  the  document  {Bx  parte  Suck,  1  H. 
&  M.  519  ;  33  L.  J.  Ch.  79,  where  the  costs  of  apportioning  ground-rents  between  Costs  of 
houses  taken  and  houses  not  taken  were  disallowed  against  the  company  on  taxation) :   apportion- 
and  see  JEr  parte  Incumbent  of  Alsager,  2  W.  E.  324  ;  £x  parte  Feoffees  of  Addies'  ment ; 
Charity,  3  Hare,  22 ;  Se  Woodburn,  13  L.  T.  237. 

As  to  the  costs  occasioned  by  a  vendor  dying  and  leaving  an  infant  heir  or  devisee,   of  petition 
so  that  a  suit  or  petition  under  the  Trustee  Act  is  necessary,  see  Lake  v.  Eastern  under  Trustee 
Counties  Ry.,  19  L.  T.  (O.  S.)  323  ;  Me  Loviry,  15  Eq.  78  ;  Me  Manchester  %  Southport  Act. 
My.,  19  Beav.  365  ;  Eastern  Coimiies  By.  v.  Tufnell,  3  Ely.  Ca.  133  ;  Midland  Counties 
By    V    Wetteomb,  11  Sim.  57;  Midland  Cotmties  My.  v.  Caldecott,  2  Ely.  Ca.  394; 
Armitage  v.  Askham,  1  Jur.  N.  S.  227 ;  Ex  parte  Cave,  26  L.  T.  (O.  S.)  176.  ' 

Where  the  agreement  was  to  sell  in  fee  simple,  the  company  had  not  to  bear  the 
expense  of  discharging  a  mortgage  (Ex parte  Fhillips,  3  De  G.  J.  &  S.  341 ;  1 1  W.  E. 
64  ;  overruling  S.  C.  2  J.  &H.  390). 

LXXXin.  If  the  promoters  of  the  undertaking  and  the  party  Taxation  of 

entitled  to  any  such  costs  shall  not  agree  as  to  the  amount  thereof  (q).  costs  of  con- 
"'  veyanoes. 
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7  &  8  Viet,  such  costs  shall  be  taxed  by  one  of  the  taxing-masters  of  the  Court  of 
c.  18, 8. 69-87.  Qhancery,  or  by  a  Master  in  Chancery  in  Ireland,  upon  an  order  of 
the  same  Court,  to  be  obtained  upon  petition  in  a  summary  -way  by 
either  of  the  parties ;  and  the  promoters  of  the  undertaking  shall  pay 
what  the  said  master  shall  certify  to  be  due  in  respect  of  such  costs  to 
the  party  entitled  thereto,  or,  in  default  thereof,  the  same  may  be 
recovered  in  the  same  way  as  any  other  costs  payable  under  an  order 
of  the  said  Court,  or  the  same  may  be  recovered  by  distress  in  the 
manner  hereinbefore  provided  in  other  cases  of  costs ;  and  the  expense 
of  taxing  such  costs  shall  be  borne  by  the  promoters  of  the  under- 
taking, unless  upon  such  taxation  one-sixth  part  of  the  amount  of 
such  costs  shall  be  disallowed,  in  which  case  the  costs  of  such  taxation 
shall  be  borne  by  the  party  whose  costs  shall  be  so  taxed,  and  the 
amount  thereof  shall  be  ascertained  by  the  said  master,  and  deducted 
by  him  accordingly  in  his  certificate  of  such  taxation  (r). 

(?)  See  Se  Shades,  8  Beav.  224 ;  lake  T.  Eastern  Counties  My.  Co.,  19  L.  T.  (0.  S.) 
323. 

(r)  See  JEx  parte  The  Great  Western  Sy.  Co.,  3  Bly.  Oa.  516  ;  and  Ee  Spooner,  1 
K.  &  .T.  220.  An  order  for  taxation  cannot  be  obtained  after  the  costs  have  been 
paid  {Ex  parte  Somerville,  23  Ch.  D.  167 ;  31  W.  B.  518). 

[By  sect.  84,  the  company  may  enter  on  the  lands  before  purchase,  in  order  to 
survey,  but  not  for  any  other  purpose  except  after  deposit  of  the  price  imder  the 
following  sections.] 

Promoters  to        LXXXV.  Provided  also,  tHat  if  the  promoters  of  the  undertaking 
entOT  on  knds  ^^^^^  ^®  desirous  of  entering  upon  and  using  any  such  lands  before  an 
before  pur-      agreement  shall  have  been  come  to,  or  an  award  made,  or  verdict 
^kf '  °  de-      given  for  the  purchase-money,  or  compensation  to  be  paid  by  them  in 
posit  by -way    respect  of  such  lands,  it  shall  be  lawful  for  the  promoters  of  the 
of  security,       undertaking  to  deposit  (s)  in  the  Bank  by  way  of  security,  as  herein- 
bond,  after  mentioned,  either  the  amount  of  purchase-money  or  compensation 
claimed  by  any  party  interested  in  or  entitled  to  sell  and  convey  such 
lands,  and  who  shall  not  consent  to  such  entry,  or  such  a  sum  as  shaU, 
*  By  30  &  31    by  a  surveyor  appointed  by  two  justices*  in  the  manner  hereinbefore 
36  th^^'^'     provided  in  the  case  of  parties  who  cannot  be  found,  be  determined  to 
Board  of          be  the  value  of  such  lands,  or  of  the  interest  therein  which  such  party 
Trade  ap-        jg  entitled  to  or  enabled  to  sell"  and  convey,  and  also  to  give  to  such 
surveyor.         party  a  bond  (<),  under  the  common  seal  of  the  promoters,  if  they  be  a 
corporation,  or,  if  they  be  .not  a  corporation,  under  the  hands  and 
seals  of  the  promoters,  or  any  two  of  them  with  two  sufficient  sureties, 
to  be  approved  of  by  two  justices*  in  case  the  parties  differ,  in  a  penal 
sum  equal  to  the  sum  so  to  be  deposited  conditioned  for  payment  to 
such  party,  or  for  deposit  in  the  Bank  («)  for  the  benefit  of  the  parties 
interested  in  such  lands,  as  the  case  may  require  under  the  provisions 
herein  contained  of  all  such  purchase-money  or  compensation,  as  may 
in  manner  hereinbefore  provided  be  determined  to  be  payable  by  the 
promoters  of  the  undertaking  in  respect  of  the  lands  so  entered  upon, 
together  with  interest  thereon,  at  the  rate  of  five  pounds  per  centum 
per  annum,  from  the  time  of  entering  on  such  lands,  untU  such  pur- 


LANDS  CLAUSES  CONSOLIDATION  ACT,  1845,  47 

chase-money  or  compensation  shall  be  paid  to  any  sueh  party  or  7  &  8  Vict, 
deposited  in  the  Bank  for  the  benefit  of  the  pajrties  interested  in  such  °- 1^' «■  69-87. 
lands,  under  the  provisions  herein  contained  («) ;  and  upon  such 
deposit  by  way  of  security  being  made  as  aforesaid,  and  such  bond 
being  delivered  or  tendered  to  such  non-consenting  party  as  aforesaid, 
it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  enter  upon 
and  use  such  lands  without  having  first  paid  or  deposited  the  pur- 
chase-money or  compensation  in  other  cases  required  to  be  paid  or 
deposited  by  them  before  entering  upon  any  lands  to  be  taken  by  them 
under  the  provisions  of  this  or  the  special  Act. 

(«)  See  Kerr  on  Injunctions,  p.  134,  as  to  this  section.    The  section  does  not  Landowner's 
apply  to  interference  with  an  easement  {Clark  v.  School  Board  for  Zondon,  9  Ch.  rights,  inde- 
120).     The  company  are  not  to  proceed  under  this  section  unless  there  is  an  urgent  pendently  of 
need  for  imme<Uate  entry  {Field^  v.  Carnarvon  Sy.  Co.,  5  Eq.  190) ;  but  they  may  deposit, 
proceed  under  it  after  notice  of  their  intention  to  summon  a  jury  {Langham  v. 
G.  N.  By.,  1  De  Gr.  &  Sm.  486).    The  payment  of  the  deposit  by  the  railway  com- 
pany does  not  deprive  the  landowner  of  his  right  to  have  the  value  of  the  land 
ascertained  afterwards,  and  to  have  the  ordinary  Uen  of  a  vendor  both  for  such 
actual  value  and  for  the  coifipensation  for  severance  and  inconvenience  ( Walker  v. 
Ware,  #c.  Sy.  Co.,  35  Beav.  52 ;  1  Eq.  195) ;  and  see  Wmg  v.  Tottenham  Ry.,  3  Ch. 
740;  SettyY.  L.  C.  $  D.  My.,  W.  N.  (1867),  169.    The  valuation  made  of  the 
premises  must  be  a  proper  one  (Cotter  v.  Metropolitan  Sy.,  12  W.  R.  1021 :  10  Jur. 
N.  S.  1014). 
"  As  to  what  the  deposit  covers,  see  note  (y)  to  s.  87,  infra. 

[t)  The  production  of  the  bond  by  the  company  is  sufficient  evidence  that  the 
condition  thereof  has  been  performed  {Be  Z.  |  iV.  W.  Ry.,  26  L.  T.  687).  If  the 
bond  is  not  performed  the  landowner  may  apply  to  have  the  money  in  Court  paid 
out  to  him  {Se  Mutlow,  10  Ch.  D.  131). 

(«)  See  as  to  payment  into  Court  of  additional  purchase-money,  found  to  be 
payable  {Ex  parte  London,  Tilbury,  and  Southend  Ry.  Co.,  1  W.  R.  533 :  Ashford  v. 
i.  C.  ^  D.  Ry.  Co.,  W.  N.  (1866),  288 ;  14  L.  T.  787). 

(»)  As  to  the  interest  payable  where  the  entry  was  originally  wrongful,  but  the  Interest, 
requirements  of  the  statute  have  been  afterwards  satisfied,  see  Willey  v.  South 
Eastern  Ry.  Co.,  1  M.  &  G.  59.      See  also  as  to  interest  Re  Wolff,  W.  N.  (1868),  66  ; 
Re  Navan  Ry.,  I.  E.,  10  Eq.  113  ;  Rhys  v.  Dare  Valley  Ry.,  19  Eq.  93. 

LXXXVI.  The  money  so  to  be  deposited  as  last  aforesaid  shall  be  Upon  deposit 
paid  into  the  Bank  in  the  name  and  with  the  privitv  of  the  Accountant-  ^^™?  ""^"^^ 

C3iRlll6P  to 

General*  of  the  Court   of    Chancery  in  England,   or  the  Court  of  give  receipt. 
Exchequer  in  Ireland,  to  be  placed  to  his  account  there  to  the  credit  *_See  now 
of  the  parties  interested  in  or  entitled  to  sell  and  convey  the  lands  so  ^  ^^  s  4^° 
to  be  entered  upon  and  who  shall  not  have  consented  to  such  entry, 
subject  to  the  control  and  disposition  of  the  said  Court ;  and  upon 
such  deposit  being  made,  the  cashier  of  the  Bank  shall  give  to  the 
promoters  of  the  undertaking,  or  to  the  party  paying  in  such  money 
by  their  direction,  a  receipt  for  such  money,  specifying  therein  for 
what  purpose  and  to  whose  credit  the  same  shall  have  been  paid  in. 

LXXXVii.  The  money  so  deposited  as  last  aforesaid  shaU  remain  Deposit  to 
in  the  Bank  by  way  of  security  to  the  parties  whose  lands  shall  so  ^^^^^  ^^^ 
have  been  entered  upon,  for  the  performance  of  the  condition  of  the  to  be  applied 
bond  to  be  given  by  the  promoters  of  the  imdertaking  as  hereinbefore  ^   ^-^''^of 
mentioned,  and  the  same  may,  on  the  application  by  petition  of  the  the  Court, 
promoters  of  the  imdertaking,  be  ordered  to  be  invested  {to)  in  Bank 
Annuities  or  Government  securities,  and  accimiulated ;  and  upon  the 
condition  of  such  bond  being  fully  performed  it  shall  be  lawful  for  the 
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7  &  8  Vict.  Court  of  Chancery  in  England,*  or  the  Court  of  Exchequer  in  Ireland, 
e.  18,  s.  69-87.  ^p^j^  g^  ^jj^g  application,  to  order  (a;)  the  money  so  deposited  or  the 
funds  in  which  the  same  shall  have  been  invested,  together  with  the 
accumulation  thereof,  to  be  repaid  (y)  or  transferred  to  the  promoters 
of  the  undertaking  (z),  or  if  such  condition  shall  not  be  fully  per- 
formed, it  shall  be  lawful  for  the  said  Court  to  order  the  same  to  be 
applied  in  such  manner  as  it  shall  think  fit  for  the  benefit  of  the 
parties,  "for  whose  security  the  same  shall  so  have  been  deposited  (zz). 


*  See  Judi' 
cature  Act, 
1873,  8.  34 

(2). 


Investment  of 
deposit. 

Repayment  of 
deposit. 


Deposit  re- 
paid though 
vendor's  costs 
are  not  paid ; 


though  award 
is  disputed ; 

though  the 
company  has 
to  pay  costs 
of  a  suit ; 


though  pur- 
chase goes 
ofE. 


Kot  repaid 
where  a  con- 
tract is  after- 
wards entered 
into. 

Eepayment  to 
secretary. 


Bepayment  to 
landowner. 


(»•)  On  application  by  the  promoters  for  investment  the  landowner  need  not  he 
served  [Ex  parte  Carmarthen  Ey.,  2  N.  R.  516).  The  application  is  now  made  by 
summons ;  see  E.  S.  C.  1883,  Ord.  LV.  r.  2,  infra. 

(x)  For  form  of  order  for  repayment  of  deposit,  see  Seton,  1438,  1439. 

As  to  when  the  application  for  repayment  of  the  deposit  may  be  made  by  sum- 
mons, see  E.  S.  0.  1883,  Ord.  LV.  r.  2,  infra  ;  and  as  to  the  costs  of  a  landowner 
who  is  served  and  appears,  see  R.  S.  C.  1883,  Ord.  LXV.  r.  27  (19),  infra;  Me 
Tottenham  Ey.,  14  W.  K.  669  ;  but  see  Ex  parte  Stevens,  2  Ph.  772. 

(y)  The  deposit  is  not  subject  to  any  lien  for  the  costs  of  the  vendor,  but  upon 
due  performance  of  the  condition  the  company  are  entitled  to  have  the  money  paid 
out,  notwithstanding  that  a  question  may  be  pending  with  respect  to  such  costs 
(Ex  parte  Stevens,  2  Ph.  772  ;  Ex  parte  Great  Northern  By.,  16  Sim.  169 ;  5  Rly.  Ca. 
269;  Ex  parte  London,  Chatham  and  Dover  By.,  W.  N.  (1868),  75;  and  see  Be 
Neath  and  Brecon  Ef.  9  Ch.  263) ;  or  notwithstanding  that  the  landowner  is 
proceeding  at  law  to  set  aside  the  award  (Be  Fooks,  2  M.  &  Gr.  357).  So  in  Be 
Birmingham,  -Wolverhampton,  and  Dudley  By.,  3  N.  E.  290,  where  that  company  had 
paid  money  into  Court  in  respect  of  lands  on  which  they  desired  to  enter,  but  an 
opposition  company  had  filed  a  bill  to  restrain  such  entry,  and  the  Birmingham 
Company  in  consequence  gave  up  their  intention  to  purchase  the  lands,  the  opposi- 
tion company  asked  that  the  deposit  should  not  be  paid  out  to  the  Birmingham 
Company  until  they  had  paid  the  costs  of  the  suit  for  an  injunction,  and  contended 
that  as  the  conditions  of  the  bond  given  by  the  company  had  not  been  fulfilled,  the 
Court  had  a  discretion  as  to  allowing  the  money  to  be  paid  out ;  but  V.-C.  Wood 
held  that  the  words  of  the  section  relating  to  the  non-fulfilment  of  the  bond,  did 
not  apply  to  cases  where  the  only  reason  why  the  condition  of  the  bond  was  not 
fulfilled  was  that  neither  party  desired  it,  and  he  allowed  the  money  deposited  to 
be  paid  out.  The  deposit  is  only  applicable  as  security  for  the  landowner  actually 
treated  with,  and  not  as  security  for  his  mortgagees,  though  the  company  ought  to 
have  treated  with  them  [Martin  v.  Zondon,  Chatham  and  Dover  By.  Co.,  1  Ch.  501)  ; 
nor  is  it  subject  to  any  lien  for  any  sum  beyond  what  is  included  in  the  bond,  e.  g., 
compensation  for  minerals  [Ex  parte  Neath  and  Brecon  By.,  2  Ch.  D.  201). 

Where  a  company,  after  paying  a  deposit  into  Court  and  entering  on  lands  under 
these  sections,  afterwards  concluded  the  purchase  by  contract,  the  Court  refused  to 
pay  the  deposit  oiit  unless  the  vendor  joined  in  the  petition,  or  was  served  with  a 
copy  of  it  [Ex  parte  South  Wales  Ey.  Co.,  6  Ely.  Ca.  151) ;  see  Ex  parte  Eastern 
Counties  By.  Co.,  5  Ely.  Ca.  210. 

(2)  It  was  held  on  petition  by  a  railway  company  for  repayment  of  money 
deposited  under  these  sections  to  the  secretary  of  the  company,  that  payment  might 
be  ordered  on  the  petition  being  stamped  with  the  company's  seal,  without  the 
necessity  of  verifying  the  seal  {Ex  parte  London,  Chatham  and  Dover  By.  Co., 
8  W.  E.  636). 

(zz)  If  the  company  do  not  perform  the  condition  of  their  bond  the  landowner  may 
apply  to  have  the  money  paid  out  to  him  [Be  Mutlow,  10  Ch.  D.  131 ;  27 
W.  E.  245). 
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PAELIAMENTAET  DEPOSITS  ACT.  »  ^^17'"^- 

9  &  10  VICT.  Cap.  20. 


0.  20. 


An  Act  to  amend  an  Act  of  the  Second  Year  of  Her  present  Majesty 
for  providing  for  the  Custody  of  certain  Monies  paid,  in  pursuance 
of  the  Standing  Orders  of  either  Souse  of  Parliament,  hy  Sub- 
scribers to  WbrJcs  or  Undertakings  to  be  effected  under  the  authority 
of  Parliament.  [18tli  June,  1846.] 

[Sections  1-4  provide  for  payment  of  sums  of  money,  required  by  any  Standing       gg.  1 4. 

Order  of  Parliament  to  be  deposited  by  the  subscribers  to  any  undertaMng,  which 
is  to  be  executed  under  the  authority  of  an  Act  of  Parliament,  into  Court,  by 
persons  named  in  the  warrant  of  one  of  the  clerks  of  the  House  to  the  account  ex 
parte  the  work  or  undertaking  mentioned  in  such  warrant  or  order  ;  and  for  interim 
investment  in  Bank  Annuities,  or  any  Government  security  or  securities  at  the 
option  of  the  aforesaid  person  or  persons,  or  the  survivor  or  survivors  of  them. 
The  fund  may  be  invested  in  amy  of  the  securities  sanctioned  by  the  Court ;  see  Re 
Southwold  Sill,  1  Ch.  D.  697 ;  Bx  parte  St.  John's  College,  22  Ch.  B.  93  ;  but  see  Mx 
parte  G.  N.  Hy.,  9  Eq.  274.  The  petitioners  must  employ  the  broker  of  the  Pay- 
master-General {-Se  Undertaking  of  West  Hiding,  ^e.,  W.  N.  (1876),  80 ;  Ex  parte 
Saltan  Sij.,  24  W.  R.  451).] 

V.  And  be  it  enacted,  tliat  on  the  termination  of  the  Session  of  Repayment 
Parliament  in  -^^^Mch.  the  petition  or  hiU  for  the  purpose  of  making  °  deposi . 
or  sanctioning  any  such  work  or  undertaking  shall  have  been  intro- 
duced iato  Parliament,  or  if  such  petition  or  bill  shall  be  rejected  or 
finally  withdrawn  (a)  by  some  proceeding  in  either  House  of  Parlia- 
ment, or  shall  not  be  allowed  to  proceed,  or  if  the  person  or  persons 
by  whom  the  said  money  was  paid  or  security  deposited  shall  have 
failed  to  present  a  petition,  or  if  an  Act  be  passed  authorising  the 
making  of  such  work  or  undertaking,  and  if  in  any  of  the  foregoing 
cases  the  person  or  persons  named  in  such  warrant  or  order,  or  the 
survivors  or  survivor  of  them,  or  the  majority  of  such  persons,  apply 
by  petition  (A)  to  the  Court,  the  Court  shall  by  order  direct  the  sum 
of  money  paid  in  pursuance  of  such  warrant  or  order,  or  the  stocks, 
funds,  or  securities  in  or  upon  which  the  same  may  have  been  invested, 
and  the  interest  or  dividends  thereof,  or  the  exchequer  biUs,  stocks, 
or  funds  so  deposited  or  transferred  as  aforesaid,  and  the  interest 
and  dividends  thereof,  to  be  paid  or  transferred  to  the  party  or  parties 
so  applying,  or  to  any  other  person  or  persons  (e)  whom  they  may 
appoint  in  that  behalf ;  but  no  such  order  shall  be  made  in  the  case 
of  any  such  petition  or  bill  being  rejected  or  not  being  allowed  to 
proceed,  or  being  withdrawn  or  not  being  presented,  or  of  an  Act 
being  passed  authorising  the  making  of  such  work  or  undertaking, 
unless  upon  the  production  of  the  certificate  of  the  Chairman  of 
Committees  of  the  House  of  Lords  with  reference  to  any  proceeding 
in  the  House  of  Lords,  or  of  the  Speaker  of  the  House  of  Com- 
mons {d)  with  reference  to  any  proceeding  in  the  House  of  Com- 
mons, that  the  said  petition  or  bill  was  rejected  or  not  allowed  to 
proceed,  or  was  withdrawn  during  its  passage  through  one  of  the 
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9  &  10  Vict, 
c.  20,  s.  6. 


Granting 
certificate, 
&c.,  not  to 
make  the 
Chairman  or 


ter  sign- 
ing the  same 
liable. 


Houses  of  Parliament,  or  was  not  presented,  or  that  such  Act  was 
passed,  -whicli  certificate  the  said  Chairman  or  Speaker  shall  grant  on 
the  application  in  writing  of  the  person  or  persons,  or  the  majority 
of  the  persons  named  in  such  warrant,  or  the  survivor  or  survivors  of 
them:  Provided  always,  that  the  granting  of  any  such  certificate, 
or  any  mistake  or  error  therein  or  in  relation  thereto,  shall  not  make 
the  Chairman  or  Speaker  signing  the  same  liable  in  respect  of  any 
monies,  stocks,  funds,  and  securities  which  may  be  paid,  deposited, 
invested,  or  transferred  in  pursuance  of  the  provisions  of  this  Act, 
or  the  interest  or  dividends  thereof  (e). 


(a)  Payment  out  of  part  of  a  deposit  on  withdrawal  of  part  of  the  undertaking 
was  refused  (Se  Aherystwith  Ity.,  .3  De  G.  F.  &  J.  301 ;  7  Jur.  N.  S.  564).    , 

(i)  By  R.  S.  C.  1883,  Ord.  LV.  r.  2  (6),  aU  applications  under  this  Act  for  invest- 
ment, payment  of  dividends,  and  payment  out  oi  Court,  are  to  be  made  by  summons. 
As  to  what  is  sufficient  authority  to  enable  the  Court  to  order  payment  or  transfer 
out,  see  iJe  Dartmouth  Sy.,  9  W.  R.  609  ;  Bx parte  L.  C.  %  D.  By.,  8  W.  R.  636 ; 
Ex  parte  Brompton  Waterworks,  8  W.  R.  636,  n. ;  Re  Warwick  By.,  13  Sim.  31  ; 
Be  Staines  By.,  9  Jur.  479  ;  DanieU,  p.  2133  ;  Setou,  p.  1457.  ' 

(c)  Payment  maybe  made  to  the  bankers  or  solicitors  of  the  company  {Be  Warwick 
By.  ;  Be  Dartmouth  By.) .  An  application  for  payment  out  may  be  made  in  the 
Xjong  Vacation  (Be  Wigam  Bailways  Act,  10  Ch.  541). 

(<2)  The  Deputy-Speaker's  certificate  was  held  sufficient  (Mx parte  Stockhridge  Bail- 
way  Bill,  2  Eq.  364  ;  12  Jur.  N.  S.  465).  The  passing  of  the  Act  may  also  be  proved 
by  the  production  of  a  Queen's  Printer's  copy  of  the  Act  {Be  Yarmouth  By.,  W.  N. 
(1871),  236). 
Railway  (^)  The  deposit  will  also  be  paid  out  on  the  abandonment  of  a  railway  under  32  & 

Abandonment  33  Vict.  c.  114,  s.  34.    As  to  conflict  of  claims  to  the  parliamentary  deposit  of  -am 


Act,  1867. 


Standing 
Orders,  1882. 


insolvent  company,  see  Be  Barry  By.  Co.,  4  Ch.  D.  315  ;  Be  Brampton  By.  Co.,  10  Eq. 
613  ;  Be  Kensington  Station  Act,  20  Eq.  197  ;  Be  Manchester  and  Milford  By.,  W.  N. 
(1881),  125.  The  costs  of  petition  for  payment  out  have  been  ordered  to  be  paid  out 
of  the  general  assets  of  the  company  {Be  La^ugharne  By.,  12  Eq.  454). 

Eor  the  Standing  Orders  relative  to  Private  BUls,  1882,  providing  for  the  inser- 
tion of  clauses  as  to  penalties,  retention  of  the  deposit  (notwithstancUug  9  &  10  Vict. 
u.  20),  application  of  the  deposit  if  the  line  is  not  duly  completed,  and  other  matters, 
see  Daniell,  vol.  ii.  p.  2133  et  seq.,  and  cases  there  cited. 


10  &  11  Vict. 
0.  96. 


TEUSTEE  EELIEF  ACT,  1847. 

10  &  11  VICT.  Cap.  96. 

An  Act  for  better  securing  Trust  Funds,  and  for  the  Belief  of 
Trustees.  [22nd  July,  1847.] 

Whekeas  it  is  exjjedient  to  provide  means  for  better  securing  trust 
funds,  and  for  relieving  trustees  from  the  responsibility  of  administer- 
ing trust  funds  in  cases  where  they  are  desirous  of  being  so  relieved : 
Trustees  may   Be  it  enacted,  &o.,  that  all  trustees,  executors,  administrators,  or  other 
mouicTor         persons  (o),  having  in  their  hands  any  monies  belonging  to  any  trust 
transfer  stock  whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty,  on  filing  an 
into  Court.       affidavit  (5),  shortly  describing  the  instrument  creating  the-trust,  accord- 
ing to  the  best  of  their  knowledge  and  belief  to  pajr(c)  the  same, 
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■witli  the  privity  of  the  Accountant-General*  of  the  High  Court  of  10  &  11  Vict. 
Chancery,!  into  the  Bank  of  England,  to  the  account  of  such  Accoun-     °-  ^^'  "'  ^- 
tant-General*  in  the  matter  of  the  particular  trust  {d),  (describing  the  *  Now  the 
same  hy  the  names  of  the  parties,  as  accurately  as  may  he,  for  the  Q-e^al  ^^' 
purpose  of  distinguishing  it),  in  trust  to  attend  the  oi?ders  of  the  said  33  &  36  Vict. 
Court,  and  that  all  trustees  or  other  persons  having  any  annuities  or  ,'„  '  j"  j" 
stocks  (e)  standing  in  their  name  in  the  books  of  the  Governor  and  ture  Act, 
Company  of  the  Bank  of  England,  or  of  the  East  India  Company,  or  ]-^^J.^'  =■  3*  C^)' 
South  Sea  Company,  or  any  Government  or  ParHamentsiry  securities 
standing  in  their  names  (/),  or  in  the  names  of  any  deceased  persons 
of  -whom  they  shall  be  personal  representatives,  upon  any  trusts  what- 
soever, or  the  major  part  of  them  (/),  shall  be  at  liberty  (y)  to  transfer 
or  deposit  such  stock  or  securities  into  or  in  the  name  of  the  srtid 
Accountant-General,  with  his  privity,  in  the  matter  of  the  particular 
trust  (describing  the  same  as  aforesaid),  in  trust  to  attend  the  orders  , 

of  the  said  Court  (h) ;  aild  in  every  such  case  the  receipt  of  one  of  the  Receipt  of 
cashiers  of  the  said  Bank  for  the  money  so  paid,  or  in  the  ease  of  or  certificate 
stocks  or  securities,  the  certificate  of  the  proper  officer,  of  the  transfer  «*  proper 
or  deposit  of  such  stocks  or  securities,  shall  be  a  sufficient  discharge  (i)  sufficient  dis- 
to  such  trustees  or  other  persons  for  the  money  so  paid,  or  the  stocks  charge. 
or  securities  so  transferred  or  deposited. 

As  to  costs  under  the  Aot,  see  note  (A),  infra,  p.  Si. 

As  to  wl»t  questions  will  be  decided  on  petition  under  the  Aot,  see  note  (t),  p.  57, 
infra. 

An  order  under  this  Aot  has  the  same  force  as  a  decree  (Re  Smyth,  11  "W.  E. 
850). 

The  time  allowed  for  appealing  from  an  order  made  under  the  Aot  is  that  allowed 
for  appealing  from  an  interlocutory  order,  viz.,  twenty-one  days  (Se  Baillie,  4 
Ch.  D.  785  ;  R.  S.  C.  1883,  Ord.  LVIH.  rr.  9,  15,  infra). 

Payment  of  money  into  Court,  under  an  Aot,  is  a  "  suit  or  matter  actually  Sanction  of 
pending,"  so  as  to  giro  the  Court  jurisdiction  to  make  orders  as  to  charity  monies  Charity  Corn- 
paid  in,  without  the  sanction  of  the  Charity  Commissioners,  which  by  16  &  17  Viot.  missioners  to 
c.  137,  s.  17,  is  necessary  for  aUlegal  proceedings  not  being  applications  in  a  swij  orders  re- 
ar matter  actually  pending  (Re  St.  Giles'   Volunteer  Corps,  25  Beav.  313  ;  and  see  Re  lating  to 
Ckeshunt  College,  I  Jwc.  N.  S.  995 ;  Att.-Gen.  v.  Cooper,  10  W.  E.  31)  ;  but  where  charity 
an  order  has  been  made,  which  is  in  effect  final,  the  matter  is  no  longer  "pending,"  money, 
and  the  sanction  of  the  Commissioners  must  be  obtained  for  further  proceedings 
(Re  Jarvii  Charity,  1  Dr.  &  Sm.  97) ;  and  see  Bratmd  v.  Barl  of  Devon,  3  Ch. 
p.  806. 

Money  belonging  to  a  charity  in  the  hands  of  trustees  or  other  persons  may  now 
be  paid  by  them  to  the  Ofacial  Trustee  of  Charitable  Trusts  (18  &  19  Vict.  o.  124, 
88.  22,  23) ;  and  trustees  of  a  charity  fund  should  not  as  a  rule  bring  the  fund  into 
Court  under  the  Trustee  Eelief  Act,  but  should  apply  to  the  Charity  Commissioners 
for  their  advice  and  direction  [Re  Foplar  School,  8  Ch.  D.  643). 

By  the  Judicature  Act,  1873,  s.  26  (6),  any  debtor  trustee  or  other  person  liable  Judicature 
in  respect  of  any  debt  or  other  legal  chose  in  action  which  has  been  absolutely  Act,  1873, 
assigned  in  writing,  may  if  he  has  notice  that  the  assignment  is  disputed  by  the  s.  23  (6). 
assignor  or  any  one  claiming  imder  him,  or  of  any  othen  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action  pay  the  same  into  Court  in  conformity  with 
the  provisions  of  the  Trustee  Eelief  Acts  ;  see  this  section  and  notes  thereto,  infra. 

Where  the  money  which  it  is  desired  to  pay  into  Court  belongs  to  infants,  use  Legacy  Duty 
may  be  still  made  of  the  36th  Geo.  3,  cap.  62,  which  applies  whether  there  is  any  Act. 
difficulty  in  the  execution  of  the  trust  or  not.  The  32nd  section  enacts,  that  where 
by  reason  of  the  infancy  or  absence  beyond  the  seas  of  any  person  entitled  to  any 
legacy,  or  to  the  residue  of  any  personal  estate  or  any  part  thereof  chargeable  with 
duty  by  virtue  of  this  Aot,  the  person  or  persons  having  or  taking  the  burden  of  any 
will  or  testamentary  instrument,  or  the  administration  of  such  personal  estate, 
cannot  pay  such-  legacy  or  some  part  thereof,  although  he,  she,  or  they  may  have 
effects  for  that  purpose,  or  oannpt  pay  such  residue  or  some  part  thereof,  although 
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Payment  in. 


Transfer  and 
payment  out. 


10  &  11  Vict,    he,  she,  or  they  may  have  the  same  or  some  part  thereof  in  his,  her,  or  their  hands, 
o.  96,  s.  1.      it  shall  be  lawful  for  such  person  or  persons  to  pay  such  legacy  or  residue,  or  any  parts 

or  part  thereof  respectively,  or  any  sum  or  sums  of  money  on  account  thereof,  after 

deducting  the  duty  chargeable  thereon,  into  the  Bank  of  England,  -with  the  privity  of 
the  Paymaster-General,  and  such  payment  into  the  Bank  shall  be  a  sufficient  dis- 
charge for  the  money  so  paid  in,  provided  the  duty  be  also  paid  thereon  as  aforesaid, 
and  such  money,  with  the  dividends  thereon,  shall  be  transferred  and  paid  to  the 
person  or  persons  entitled  thereto,  or  otherwise  applied  for  his  or  their  benefit,  on 
application  to  the  Chancery  Division  by  petition  or  motion  in  a  summary  way :  Pro- 
vided always  that,  if  it  shall  afterwards  appear  that  such  money  or  any  part  thereof  has 
been  improperly  paid  into  the  Bank  as  aforesaid,  it  shall  be  lawful  for  the  Court,  upon 
petition  in  a  summary  way,  to  dispose  thereof,  in  such  manner  as  justice  shall  require. 
Where  the  legacy  or  share  of  residue  consists  of  cash  no  order  is  necessary  for 
payment  in  ;  but  where  it  consists  of  stock  an  order  must  be  obtained,  which  may 
be  made  ex  parte  on  motion  (Ex  parte  Bennett,  15  Jur.  213),  petition  [Se  Watlington, 
\  W.  E.  194),  or  summons  {Re  Thomas,  M.  R.  at  Chambers,  8  July,  1869,  Reg.  Lib. 
B.  2305).     It  is  now  usually  made  on  summons ;  see  Daniell,  p.  2200. 

The  fund  and  the  dividends  thereon  may  be  transferred  and  paid  to  the  person 

entitled,  or  otherwise  applied  for  his  benefit,  on  application  to  the  Court  by  ex  parte 

petition  or  motion  in  a  summary  way  (s.  32,  and  see  Daniell,  p.  2200).     See  also 

R.  S.  C.  1883,  Ord.  LV.  r.  2  (1),  infra;  Re  Barker,  W.  N.  (1884),  237. 

Where  the  By  R.  S.  C.  1883,  Ord.  LV.  r.  2  (4),  applications  under  the  Legacy  Duty  Act, 

fund  is  imder   where  the  money  or  securities  in  Court  do  not  exceed  1,000^.  or  1,000^.  nominal 

1,000/.  value,  must  be  made  by  summons  at  chambers. 

Applications  for  advancement  to  an  infant  out  of  a  fund  in  Court  which  exceeds 
1,000Z.  must  be  made  by  petition  {Re  Obore,  W.  N.  (1883),  169). 

For  the  mode  of  investment  under  the  Act,  see  r.  73  of  the  Supreme  Court  Funds 
Rules,  1884,  infra,  p.  234. 

The  Court  has  refused  to  pay  out  to  the  testamentary  guardian  of  an  infant  sums 
paid  in  under  the  Legacy  Duty  Act  {Re  Gresswell,  30  W.  R.  244). 

Payment  into  Court  of  an  infant's  legacy  under  the  Act  does  not  make  the  infant 
a  ward  of  Court  {Re  Hillary,  2  Dr.  &  Sm.  461). 

For  other  cases  under  the  Act,  see  Whopham  v.  Wingjield,  4  Vea.  630 ;  Reinell  v. 
Simpson,  18  L.  J.  Ch.  56. 

As  to  the  power  of  a  County  Court  judge  to  order  payment  into  Court  under  the 
Legacy  Duty  Act,  see  28  &  29  Vict.  o.  99,  s.  5  :  Pitt-Lewis  on  County  Courts,  p. 
520. 

Where  it  is  doubtful  to  whom  a  legacy  is  payable  it  is  often  the  better  course  to 
take  the  opinion  of  a  judge  on  summons  ratiier  than  pay  the  money  into  Court 
under  the  Trustee  Relief  Act ;  see  Re  Birkeit,  9  Ch.  D.  576  ;  47  L.  J.  Ch.  846  :  27 
W.  R.  164 ;  39  L.  T.  418  ;  and  see  also  R.  S.  C.  1883,  Ord.  LV.  r.  3,  infra. 

The  County  Courts  have  jurisdiction  under  the  Trustee  Relief  Acts,  where  the 
trust  fund  does  not  exceed  500?. ;  see  28  &  29  Vict.  u.  99,  b.  1  (5)  ;  Pitt-Lewis'  on 
County  Courts,  p.  1041. 

(a)  A  mortgagee  who  has  sold  vmder  his  power  of  sale,  and  is  in  doubt  as  to  who 
is  entitled  to  the  balance  of  the  money,  may  pay  it  into  Court  under  this  Act 
{Roberts  v.  Ball,  24  L.  J.  Ch.  471 ;  1  Jur.  N.  8.  585  ;  3  W.  R.  466  ;  Re  Sardley,  10 
Ch.  D.  664  ;  48  L.  J.  Ch.  335;  Re  Walhampton  Estate,  26  Ch.  D.  391).  But  a 
purchaser  of  an  estate  subject  to  a  charge  is  not  within  the  Act  {Re  Buckley,  17 
Beav.  110  ;  17  Jur.  478) ;  nor  is  a  banking  company  which  has  received  notice  of 
conflicting  claims  to  money  placed  with  it  on  deposit  {Re  Sutton,  12  Ch.  D.  176  ; 
48  L.  J.  Ch.  360  ;  27  W.  R.  429) ;  nor  an  insurance  company,  unless  the  policy  is 
subject  to  some  trust  {Matthew  v.  Northern  Assurance  Co.,  9  Ch.  D.  80 ;  47  L.  J. 
Ch.  562 ;  27  W.  R.  61 ;  88  L.  T.  468  ;  Re  Hai/cock,  1  Ch.  D.  611 ;  and  see  Re 
Vmted  Kingdom  Assurance  Co.,  34  Beav.  493  ;  li  Jur.  N.  S.  424  ;  6  N.  R.  59  ;  Re 
Webb,  2  Eq.  456  ;  12  Jur.  N.  S.  595  ;  Re  Moseley,  18  W.  R.  126  ;  Sankey  v.  Mm-ley, 
4  Jur.  N.  S.  234 ;  Re  Hall,  10  W.  R.  37  ;  5  L.  T.  396).  See,  however,  Jud.  Act, 
1873,  s.  25  (6),  cited  above. 

As  to  a  stakeholder,  see  Re  United  Kingdom  Assurance  Co.  ;  Re  Hall;  Matthew  v. 
Morthern  Assurance  Co.  ;  ReKemptner,  8  Eq.  286.  Where  there  was  a  power  of  sale 
without  a  power  of  giving  receipts,  the  Court  intimated  that  the  purchase- money 
might  be  paid  into  Court  under  the  Act  {Cox  v.  Cox,  1  K.  &  J.  251).  Executors 
may  pay  in  money  which  they  claim  beneficially  {Re  Henshaw,  10  Jur.  N.  S.  837). 
As  to  payment  into  Court  by  liq  uidators  of  a  company,  see  Re  Australian  Co.,  W.  N. 
(1877),  37.  , 

(*)  In  general  the  affidavit  should  be  made  by  all  the  trustees,  but  the  affidavit  of 
one  of  two  trustees  has  been  held  sufficient  {Anon.  1  Jnr.  N.  S.  974). 

The  amount  to  be  brought  into  Court  should  be  expressed  in  the  affidavit  in  words 
and  not  in  figures  {Re  Walts,  24  W.  R.  701). 

If  between  the  filing  of  the  affidavit  and  the  actual  bringing  of  the  money  into 
Court,  the  trustee  becomes  aware  of  further  claims,  he  shomd  file  a  supplemental 
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affidavit ;  and  if  he  omits  to  do  this  he  may  have  to  pay  any  costs  occasioned  by  10  &  11  Viot. 
his  omission  [EeAllen,  27  W.  R.  529  ;  40  L.  T.  466).     But  see  next  paragraph.  c.  96,  s.  1. 

As  to'  the  present  form  of  affidavit  on  payment  into  Court  under  the  Act,  see  

X.  41  of  the  Supreme  Court  Funds  Rules,  1884,  infra,  p.  225.  It  differs  consider-  Form  of 
ably  from  that  prescribed  by  r.  34  of  the  Chancery  Funds  Consolidated  Rules,  1874  affidavit. 
(9  Ch.  xlui),  now  repealed.  Notice  of  the  payment  into  Court  (in  accordance  with 
r.  5  of  the  Chancery  Funds  Amended  Orders,  1874)  should,  however,  still  be  given 
to  the  "  persona  interested  in  or  entitled  to  "  the  fund,  in  the  same  way  as  if  r.  34 
were  still  iu  existence  (Se  Stming,  W.  N.  (1884),  142);  and  it  is  a  convenient 
practice,  therefore,  for  the  trustee  to  name  these  persons  in  his  affidavit. 

The  Chancery  Funds  Amended  Orders,   1874  (which  are  only  repealed  so  far  Chancery 
as  they  are  inconsistent  with  the  Supreme  Court  Funds  Rules,  1884),  provide  as  Funds 
follows : — 

5.  "A  person  having  made  a  payment  or  transfer  of  money  or  securities  into,  or  a  Amended 
"deposit  of  securities  in  Court  under  the  above-mentioned  Act  of  10  &  11  Vict.  Orders,  1874. 
"  0.  96,  shall  forthwith  give  notice  thereof  to  the  several  persons  named  iu  his  Chancery 

"  affidavit  to  be  made  in  pursuance  of  Rule  34  of  the  Chancery  Funds  Consolidated  Pundg 
"  Rules,  1874,  and  the  said  Act,  as  interested  in  or  entitled  to  such  money  or  Amended 
"  securities.  _  Orders,  rr.  5 

6.  "  The  persons  interested  in  or  entitled  to  any  money  or  securities  so  paid  or  .jq. 

"  transferred  into,  or  deposited  iu  Court,  in  pursuance  of  the  said  Act  of  10  &  11  jq-Qi;„g  gf 
"  Vict.  c.  96,  and  named  in  the  affidavit,  or  any  of  such  persons,  or  the  person  so  -naymgui 
"  paying  or  transferring  into  or  depositing  in  Court,  may  apply  by  petition,  or  in  -P  ^         " 
"  cases  where  the  fund  does  not  exceed  300?.  cash  or  3002.   iu  securities,  by  Application 
"summons,  as  occasion  may  require,  respecting  the  investment,  payment  out,  or  lor  payment 
"  distribution  of  the  money  or  securities,  or  of  the  dividends  or  interest  of  such  '"^''• 
"  securities.     [See  now  Ord.  LV.  r.  2,  infra.'] 

7.  "  A  person  who  has  paid  or  transferred  money  or  securities  into,  or  deposited  On  notice  to 
"  securities  in  Court  pursuant  to  the  said  Act  of  the  10  &  11  Vict.  o.  96,  shall  be  trustees,  &o. 
"  served  with  notice  of  any  application  made  to  the  Court,  or  judge  iu  chambers, 

"  respecting  such  money  or  securities,  or  the  dividends  thereof,  by  any  person 
"  interested  therein  or  entitled  thereto. 

8.  "The  persons  interested  in  or  entitled  to  such  money  or  securities  shall  be  And  to 

"  served  wit3i  notice  of  any  appUoation  made  by  the  trustee  to  the  Court,  or  judge,  persons  in- 

"  respecting  such  money  or  securities,  or  the  dividends  thereof.  terested. 

9.  "  No  petition  relating  to  such  money  or  securities  as  mentioned  in  the  last  four  pi         f  .„ 
"  preceding  Orders  shall  be  set  down  to  be  heard,  and  no  summons  relating  thereto     . 

"  shall  be  sealed  until  the  petitioner  or  applicant  has  first  named  in  his  petition  or 
f  summons  a  place  where  he  maybe  served  with  any  petition  or  summons,  or  notice 
"  of  any  proceeding  or  order  relating  to  such  money  or  securities,  or  the  dividends 
"  thereof. 

10.  "Petitions  presented  and  summonses  issued  under  the  said  Act  of  10  &  IJ  Title  of 
"  Vict.  0.  96,  shall  be  entitled  iu  the  matter  of  the  said  Act,  and  in  the  matter  of  petition. 
"  the  particular  trust. 

11.  "  Every  petition  for  dealing  with  money  or  securities  iu  Court,  chargeable  Payment  of 
"  with  duty  payable  to  the  revenue  under  the  Acts  relating  to  legacy  or  succession  duty. . 

"  duty,  or  the  dividends  on  such  securities,  shall  contain  a  statement  whether  such 
"  duty  or  any  part  thereof  has  or  has  not  been  paid." 

The  notice  to  the  persons  interested  required  by  r.  5  may  be  dispensed  with  in  Notice  dis- 
the  case  of  persons  who  cannot  be  found  (iJe  Hamford,  7  W.  R.  199  ;  Be  Walters,  pensed  with. 
22  L.  T.  120  ;  Ee  Whitaker,  31  W.  R.  114  ;  W.  N.  (1882),  158).     Where  they  are 
resident  abroad,  notice  may  be  given  by  registered  letter  {Ee  Merryweather,   22 
L.  T.  603) ;  or  if  their  address  is  not  known,  by  advertisement  in  the  newspapers 
(Be  Goodsman,  W.  N.  (1870),  152 ;  Ee  Palmer,  W.  N.  (1873),   101 ;  Ee  Eardley, 

10  Ch.  D.  664 ;  48  Ii.  J.  Ch.  335).  But  the  Court  has  no  jurisdiction  to  give 
directions  as  to  the  mode  of  giving  notice  which  will  free  the  trustee  from  responsi- 
bility [Be  Sardley). 

(c)  No  order  for  making  the  payment,  transfer  or  deposit  into  or  in  Court,  of 
money  or  of  Government  securities  is  required  (Daniell,  2071 ;  Ee  Biggs,  11  Beav. 
27).     As  to  transfer  of  private  securities,  see  post,  note  («). 

(d)  The  fund  diould  be  lodged  to  the  credit  of  a  particular  trust  (Ee  Joseph's  Will,  To  what 

11  Beav.  625  ;  Ee  Everett,  12  Beav.  485  ;  and  see  Ee  Godfrey,  2  Ir.  Ch.  Rep.  105  ;  account  fund 
Be  Monohan,  I.  R.  8  Eq.  353) ;  and  the  title  of  the  trust  should  be  as  limited  in  should  be 
designation  as  possible  (Ee  Coulson,  i  Jur.  N.  S.  6).     Comp.  Ee  Tillatone's  Trusts,  paid  in. 

9  Hare,  App.  lix,  where  it  was  held  that .  a  fund  bequeathed  in  aliquot  parts  on 
distinct  trusts  ought  to  be  carried  to  separate  accounts  ;  EeWright,  3  K.  &  J.  419  ; 
and  see  Be  Perry,  W.  N.  (1874),  61 ;  22  W.  R.  432,  where  the  stock  was  of  a  kind 
not  admitting  of  division  below  11.  Where  a  fund  had  been  paid  in  to  the  general 
account  of  a  testator's  will,  the  Court  at  first  declined  to  pay  it  out  to  the  residuary 
legatees ;  but  upon  consideration  of  the  will  it  was  ordered  that  the  fund  should 
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be  carried  over  to  an  account  entitled  "the  account  residue,"  subject  to  the 
particular  legacies  (Re  Robinson's  Trust,  1  Jur.  N.  S.  750).  Where  a  fund  is  paid 
into  Court  "upon  the  trusts  of  a  will,"  it  has  been  held  that  the  general  ad- 
ministration of  the  testator's  estate  becomes  necessary,  and  the  Court  will  not  order 
it  to  be  transf  eiTed  to  a  particular  account,  except  on  admission  of  assets  by  the 
personal  representative,  or  on  the  responsibUity  of  the  trustee  [Be  Wnghi  s  Trusts, 
15  Beav.  367 ;  cf.  Re  Edwards,  4  W.  U.  801). .  .      ,     j.     ,      -z 

But  in  a  later  case  (Re  Coulson,  4  Jur.  N.  S.  6),  V.-C.  Wood  ordered  a  fund  paid 
in  to  the  general  account  of  a  testator's  will  to  be  carried  over  to  the  separate 
account  of  the  person  (an  infant)  named  in  the  trustee's  af&darit,  as  the  only  person 
entitled,  without  preriously  directing  the  name  of  the  account  to  be  changed. 

Where  trustees  paid  a  fund  into  Court  to  the  account  of  one  of  the  claimants, 
without  giving,  at  the  same  time,  notice  to  the  Court  of  the  adverse  claims, 
payment  of  the  fund  to  the  person  in  whose  name  it  stood  was  ordered  by  the 
Court,  but  without  prejudice  to  any  future  question  as  between  the  trustees  and 
the  adverse  claimants  [Re  Jenkins,  3  N.  R.  408) ;  and  see  Crame  v.  Cooper,  IJ.  & 
H.  207,  214,  and  the  cases  cited  ^osi,  p.  58.  In  Ex  parte  Toumai/,  3  De  G-.  &  Sm. 
677,  money  paid  in  by  an  executor  in  ignorance  of  debts  was  paid  out  to  him  by 
consent. 

(«)  I'oreign  bonds  seem  not  to  be  within  the  Act  [Re  Lloyd,  2  W.  R.  371).  All 
Railway  Stock  and  India  Stock,  may,  on  the  application  of  the  trustees,  be 
directed  to  be  brought  into  Court  {Re  Gledstanes,  W.  N.  (1878),  26  ;  Re  Ross,  28 
W.  R.  418 ;  Re  Ferry,  22  W.  R.  432;  W.  N.  (1874),  61)  ;  but  this  can  only  be 
done  under  the  provisions  of  the  Amendment  Act,  12  fe  13  "Vict.  c.  74,  post. 

(J)  The  payment  in  may  be  made  by  the  survivors  of  several  trustees  {Re  Farry, 
6  Ha.  306  ;  12  Jur.  721) ;  and  as  to  the  payment  in  by  a  majority  of  the  trustees, 
see  12  &  13  Vict.  o.  74,  and  notes  thereto,  infra,  p.  60. 

{(/)  A  trustee  who  prefers  to  act  personally  in  the  trust  cannot  be  compelled  to 
pay  the  trust  fund  into  Court  {Mountain  r.  Young,  18  Jur.  770  ;  SandUy  v.  Bavies, 
28  L.  J.  Ch.  873 ;  5  Jur.  N.  S.  190).  But  where  a  trustee  being  requested  to  pay 
money  into  Court,  refused,  and  thereby  made  a  suit  necessary,  he  had  to  pay  the 
costs  of  it  {SandUy  v.  Bavies;  and  see  Gwnnell  v.  WMiear,  10  Eq.  664  ;  18  W.  R. 
883 ;  22  L.  T.  645 ;  Wells  v.  jValion.,  31  Beav.  48 ;  Weller  v.  Fitzhugh,  W.  N. 
(1870),  144).  An  Order  may  be  made  for  payment  in  where  the  majority  of  the 
trustees  are  willing,  though  the  rest  do  not  concur  (12  &  13  Vict.  c.  74,  post,  p.  60); 

(A)  Though  the  Act  makes  no  mention  of  costs,  it  was  held  that,  as  the  fund 
paid  in  by  the  trustee  is  to  be  paid  in  in  trust  to  attend  the  orders  of  the  Court,  it 
therefore  became  subject  to  the  general  jurisdiction  of  the  Court,  which  included  a 
power  to  order  the  payment  of  costs  {Re  Woodbum,  1  De  G.  &  J.  351  ;  Re  Armston, 
4  De  G.  J.  &  S.  454  ;  10  Jur.  N.  S.  715). 

And  now  the  costs  of  and  incident  to  all  proceedings  in  the  High  Court  are  in  the 
discretion  of  the  Court,  with  a  saving  of  the  right  of  an  executor,  trustee,  or  mort- 
gagee to  costs  out  of  the  estate  unless  he  has  misconducted  himself  (R.  S.  C.  1883, 
Ord.  LXV.  r.  1,  infra). 

A  trustee  paying  money  into  Court  is  primd  facie  entitled  to  his  costs  of  such 
payment  in,  and  of  his  appearance,  when  he  is  served  upon  the  petition  or  summons 
for  payment  out,  but  the  Court  will  exercise  a  discretion  as  to  such  costs  if  he  pays 
the  money  in  vexatiously. 

An  executor  or  administrator,  or  trustee,  may  pay  money  into  Court  where  he 
cannot  get  a  valid  discharge  otherwise,  for  example,  in  cases  of  infant  cestuis  que 
trust;  see  Re  Cawthorne,  12  Beav.  56;  Re  Beauelerk,    11  W.  R.  203;  Re   Coulson, 

4  Jur.  N.  S.  6  ;  Re  Richards,  8Eq.  119  ;  or  lunatic  legatees  {ReUpfull,^!^.  &  G.  281 ; 
Re  Irby,  1 7  Beav.  334 ;  or  where  the  cestui  que  trustisAeai,  dumb,  and  blind  {ReBiddulph 

5  De  G.  &  Sm.  469) ;  but  in  other  cases  he  must  have  a  btm&fide  doubt,  &o.  as  to 
the  parties  entitled  {Re  Jones,  3  Drew.  679 ;  Re  JECeadington,  6  W.  R.  7,  where  a 
claim  to  a  trust  fund  being  made  by  the  assignees,  under  a  creditor's  deed 
and  also  by  the  assignor,  it  was  held  that  the  trustee  was  not  bound  to  assume 
the  deed  valid,  and  might  pay  into  Court ;  compare  JJe  Moseley,  18  W.  R.  126). 
Jessel,  M.  R.,  held  that  the  trustees  of  a  trust  fund  to  which  their  cestui  que  trust 
has  become  entitled  in  default  of  appointment  by  a  tenant  for  Hfe,  are  justified  in 
paying  it  over  to  him  on  being  informed  in  writing  by  the  solicitor  to  the  parties 
that  he  has  reason  to  believe  that  no  appointment  has  been  made ;  and  would  be 
free  from  liability  in  doing  so,  and  that  trustees  who,  under  such  circumstances, 
pay  the  trust  fund  into  Court  under  the  Act  will  not,  as  a  rule,  be  entitled  to  their 
costs  {Re  Cull,  20  Eq.  661  ;  23  W.  R.  850  ;  32  L.  T.  853).  But  payment  into 
Court  has  been  held  to  be  justified  where  a  person  claimed  by  representation,  for 
there  is  a  possibility  of  a  disposition  by  the  deceased  person  {Re  Lane,  24  L.  T.  (O.S.) 
181  ;  King  v.  King,  1  De  G.  &  J.  663) ;  or  where  under  the  old  law  a  married 
woman  might  claim  her  equity  to  a  settlement  {Re  Swan,  2  H.  &  M.  34 ;  but  see 
Re  Roberts,  17  W.  R.  639  ;  W.  N.  (1869),  88  ;  Re  Brockletby,  29  Beav.  662) ;  and 
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see  Ji«  Bendyshe,  3  Jur.  N.  S.  727 ;  5  W.  R.  816 ;  Se   Wylly,  28  Beav.  458 :  Ji!«  10  &  11  Viot. 
Wtlhama,  4  K.  &  J.  87.  u.  96,  s.  1. 

For  oases  where  payment  in  lias  been  justified  on  account  of  a  bond  fide  doubt  as  '■ 

to  some  question  of  law  arising  on  the  claim,  see  and  consider  King  v.  King,  1  Be  Where  there 
6.  &  J.  663  ;  Re  Metcalfe,  2  Do  G-.  J.  &  S.  122,  where  the  cestui  que  trust  was  a  is  a  doubt  on 
professed  nun  ;  Gunnell  v.  Whitear,  10  Eq.  664  ;  22  L.  T.  643  ;  18  W.  R.  883,  and  a  question  of 
observations  of  Sir  aeorge  Jessel,  M.  R.,  in  Re  Maclean's  Trusts,  19  Eq.  282,  where  law. 
It  was  held  that  a  trustee  who  paid  money  into  Court  under  .the  Act,  in  oon.aequenoe 
of  a  claim  supported  by  learned  coimsel,  and  brought  forward  bond  fide  by  a  respon- 
sible solicitor,  and  a  threat  that  costs  would  be  asked  against  him  personally  if  he 
did  not  do  so,  was  justified  in  the  course  which  he  took ;  see  also  Re  Phillips,  W.  N. 
(1882),  134. 

Trustees  have  been  disallowed  their  costs  of  appearing  on  a  petition  for  payment  When  pay- 
out where  they  acted  with  unreasonable  caution  and  suspicion  {Re  Lealee,  32  Beav.  ment  into 
135  ;  Re  Meming,  3  K.  &  J.  40 ;  2  De  G.  J.  &  S.  122 ;  Re  Covington,  25  L.  J.  Ch.  Court  is  not 
238  ;  1  Jut.  N.  S.  57  ;  Re  Thakeham  Monies,  12  Eq.  494  ;  Desborotighv.  Harris,  5  De  justified. 
G.  M.  &  a.  439 ;  Firmin  v.  Pullen,  2  De  Gr.  &  Sm.  99  ;  Re  Warwick  Rearson,  20 
Ij.  T.  8  ;  17  W.  R.  365) ;  or  have  paid  the  money  in  in  order  to  anticipate  a  bill  about 
to  be  filed  against  them  {Re  Waring,  21  L.  J.  Ch.  784  ;  Re  Fagg,  19  L.  J.  Ch.  175  ; 
Att.-Gm.  V.  Alford,  4  De  Gr.  M.  &  Gr.  843) ;  or  have  caused  unnecessary  expense 
{Re  Metcalfe,  3  N.  R.  657:  e.g.,  by  requiring  copies  of  affidavits,  Re  Lazarus, 
3  £l.  &  J.  565). 

In  cases  of  gross  misconduct  the  trustee  may  even  have  to  pay  the  costs  of  the  in  cases  of 
application  for  payment  out ;  See  Re  Woodbum,  1  De  Gr.  &  J.  333,where  the  trustee  gross  mis- 
paid  the  money  into  Court  without  waiting  for  evidence  of  title,  or  stating  what  conduct  the 
evidence  he  should  require ;  Re  Cater  (No.  1),  25  Beav.  361,  where  the  ground  of  trustee  may 
paying  the  money  in  was  an  alleged  refusal  on  the  part  of  the  persons  to  whom  the  have  to  pay 
fund  was  payable  to  give  a  release  by  deed ;  Re  Fortune,  I.  R.  4  Eq.  351 ;  Re  Roberts,  (josts 
17  W.  R.  639  ;  Re  Elgar,  11  L.  T.  415  ;  Re  Elliot,  15  Eq.  194  ;  42  L.  J.  Ch.  289  ; 
21  W.  R.  455,  where  tiiere  seems  to  have  been  no  reason  for  paying  the  money  in 
except  a  wish  to  get  rid  of  it ;  Re  Glendenning,  W.  N.  (1867),  191  fiZe  Foligno,  32 
Beav.   131  ;  Re  Wise,  I.  R.  3Eq.  599,  where  the  executors  of  a  surviving  trustee 
refused  to  pay  the  fond  to  new  trustees  properly  appointed ;  Re  Abbot,  38  L.  T. 
442 ;  Re  Knight,  27  Beav.  45 ;  5  Jur.  N  .S.  326,  where  the  trustee  neglected  to  make 
any  inquiries  as  to  whether  the  persons  entitled  were  alive  or  dead. 

In  Re  Soskin,  6  Ch.  D.  229  ;  6  Ch.  D.  281,  a  married  woman  under  a  general 
power  appointed  a  fund  by  will,  and  appointed  executors.  The  trustees  paid  the 
money  into  Court,  aoad  upon  a  petition  for  payment  oiit  by  the  appointees,  the 
Court  held  that  the  trustees  ought  to  have  paid  the  fund  to  the  executors,  and  they 
were  therefore  ordered  to  pay  l£e  costs ;  but  as  the  executors  were  the  proper  per- 
sons to  present  the  petition,  the  trustees  were  relieved  from  the  costs  occasioned  by 
the  appointees  proving  their  title. 

The  fact  that  trustees  have  under  a  misapprehension  paid  a  fund  to  an  account 
wrongly  entitled,  is  no  ground  for  depriving  them  of  their  costs  {Re  Jenkins,  3 
N.  R.  408). 

If  the  trustee  deducts  his  costs  from  the  fund  and  pays  the  balance  only  into  Where  the 
Court  (which  is  the  usual  course),  the  Court  has  no  jurisdiction  on  the  hearing  of  costs  are 
the  petition  to  make  any  order  as  to  these  costs  {Re  Bloye,  1  M.  &  Gr.  488,  504 ;  deducted 
Re  Leake,  32  Beav.  135  ;  9  Jur.  N.  S.  453  ;   1  N.  R.  417  ;  Re  Barber,  2  N.  R.  571 ;  before  pay- 
9  Jur.  N.  S.    1098  ;  11  W.  R.  1056  ;  Re  Fortune,  I.  R.  4  Eq.  351).     But  on  ordering  ment  in. 
payment  out  and  taxation  of  costs,  the  trustee's  costs  of  paying  in  maybe  included, 
and  the  sum  then  deducted  by  him  set  off  {Re  Site,  27  Beav.  337 ;  5  Jur.  N.  S. 
1235  ;  7  W.  R.  562 ;  Seton,  p.  498  ;  Re  Sweeper,  19  W.  R.  793  ;  24  L.  T.  413) ;  and 
the  trustee  must  be  carefij.  not  to  deduct  more  than  a  reasonable  amount  for  his 
costs  {Beati/  y.  Curson,  7  Eq.  194;  38  L.  J.  Ch.   161;  17  W.  R.  132;  20  L.  T. 
61). 

The  costs  of  paying  the  money  into  Court,  as  a  general  rule,  ought  to  be  paid  Out  of  what 
out  of  the  general  trust  estate,  if  there  be  one  {Re  Cawthorne,  12  Beav.  56  ;  Re  Jones,  3  fund  costs 
Drew.  679).    But  if  there  is  no  general  residue,  or  if  the  difficulty  relates  to  the  are  paid — 
fund  only,  or  if  the  fund  paid  in  has  been  completely  severed  and  appropriated,  they  (i)  Of  paying 
may  come  out  of  the  fund  itseK  {Re  Lorimer,  12  Beav.  521).  in  and  admi- 

In  Mutlow  V.  Mutlow,  4  De  G-..&  J.  539,  a  fund  paid  into  Court  imder  the  Trustee  nistration ; 
Relief  Act,  was  ordered  to  bear  a  proportionate  share  of  the  costs  of  a  suit  which 
had  been  instituted  to  administer  the  estate  of  which  it  formed  part. 

The  costs  of  payment  out  generally  come  out  of  the  fund  itself  {Re  Dickson,  1   (2)  of  paying 
Sim.  N.  S.  37;  Re  Ross,  ibid.  196;  Re  Jones,  3  Drew.  679;  Re  Robertson,  6  W.  R.  out  the  corpus  : 
405 ;  Re  Wilson,  14  W.  R.  161).     But  as  leave  may  be  given  to  bring  an  action, 
which  would  have  the  effect  of  throwing  such  costs  upon  the  general  estate  {Re 
Sharpe,  15  Sim.  470 ;  Re  Feltham,  1  K.  &  J.  628),  so  the  Court  has  jurisdiction  on  a 
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petition  to  order  the  costs  of  payment  out  to  be  paid  out  of  the  residue  {Re  Trick, 
5  Ch.  170  ;  39  L.  J.  Ch.  201  ;  18  "W.  R.  123 ;  21  L.  T.  739,  overruling  Se  Bartholo- 
mew, 13  Jul-.  380  ;  Re  Hodgson,  18  Jur.  786  ;  2  Eq.  R.  1083).  In  Re  Feltham,  the 
costs  of  the  executors  who  had  paid  the  fond  into  Court  were  ordered  to  come  out  of 
the  general  residue  ;  and  see  Re  Birkett,  9  Ch.  D.  576. 

Where  a  sum  of  stock  representing  sixteen  shares  in  a  legacy,  five  of  which  were 
held  to  have  lapsed,  was  transferred  into  Court,  Lord  Cranworth,  V.-C,  held  that 
the  lapsed  shares  ought  to  bear  the  costs  of  the  petitioners  and  respondents  (Re 
Sam's  Trust,  2  Sim.  N.  S.  106). 

Trustees  who  are  made  respondents  and  have  accepted  30«.  for  their  costs,  will 
not  be  allowed  their  costs  of  appearing  on  the  petition,  unless  they  come  for  some 
useful  purpose  {Se  Sutton,  21  Ch.  D.  855  ;  30  W.  R.  667  ;  R.  S.  C.  1883,  Ord.  LXV. 
r.  27  (19),  infra), 

Upon  an  application  by  a  tenant  for  life  for  payment  to  him  of  the  dividends  on  a 
fund  paid  into  Court  under  the  Act,  all  the  costs  of  the  application,  both  those  of 
the  tenant  for  life  and  of  the  trustees,  are  payable  out  of  the  income  (Re  Marner,  3 
Eq.  432  ;  36  L.  J.  Ch.  68  ;  15  W.  R.  99  ;  15  L.  T.  237 ;  -Be  Hvans,  7  Ch.  609 ;  41 
L.  J.  Ch.  612  ;  20  W.  R.  696  ;  26  L.  T.  815  ;  He  Whitton,  8  Eq.  352  ;  JRe  Smith,  9 
Eq.  374;  Re  Battell,  21  W.  R.  138;  Re  Cameron,  I.  R.  1  Eq.  258;  Re  Munton,  22 
L.  T.  293  ;  W.  N.  (1870),  106 ;  Re  Mason,  12  Eq.  Ill) ;  but  the  costs  incurred  by 
the  trustee  in  and  about  and  preliminary  to  the  payment  into  Court  are  payable  out 
of  the  corpus  where  not  previously  deducted  [Re  Whitton).  The  cases  of  Re  Wood, 
11  Eq.  155  ;  Se  Gordon,  6  Eq.  336  ;  Re  Knight,  37  L.  J.  Ch.  409 ;  Re  Tanner,  14 
L.  T.  589  ;  and  Re  Turnley,  1  Ch.  152,  are  overruled.  Where  the  money  was  paid 
into  Court  in  a  suit  and  not  under  the  Act,  Malins,  V.-C,  declined  to  follow  Re 
Marner  {Scrivener  v.  Smith,  8  Eq.  310  ;  and  see  Zonguet  v.  Sockley,  1%  L.  T.  198) ; 
and  where  an  annuity  was  given  free  of  duty,  the  costs  of  a  petition  for  payment 
thereof  were  given  out  of  the  surplus  of  the  fund  {Re  Apthorpe,  W.  N.  (1869),  64). 
The  earlier  cases  were  conflicting. 

As  to  the  amount  of  costs  allowed  on  a  petition  for  payment  out,  see  Gover  v. 
Stilwell,  21  Beav.  182.  The  costs  of  two  petitions  bond  fide  separately  prepared  by 
different  parties  entitled  to  petition  will  generally  be  allowed  ;  sccus,  where  the  second 
petition  is  prepared  with  knowledge  of  the  first  (Re  Chaplin,  33  L.  J.  Ch.  183 :  3 
N.  R.289). 

Persons  served  with  the  petition  or  summons  appear  at  the  risk  of  costs,  and  if 
unsuccessful,  wiU  not  generally  be  allowed  them  [Re  Farry,  12  Jur.  615  ;  Re  Tyler, 

2  Jut.  N.  S.  927  ;  Re  Birch,  2  K.  &  J.  369 ;  Re  Insole,  14  W.  R.  160  ;  Re  Wilson, 
ibid.  161). 

An  unsuccessful  claimant  may,  under  special  circumstances,  be  allowed  his  costs 
{Re  Birch;  Re  Dickson,  1  Sim.  N.  S.  34). 

A  respondent  whose  unsuccessful  claim  was  the  cause  of  the  payment  into  Court, 
wiU  be  ordered  to  pay  the  costs  of  the  application  for  payment  out  {Re  Armston,  4 
De  G.  J.  &  Sm.  454 ;  10  Jur.  N.  S.  716). 

As  to  costs  of  unnecessary  services,  see  post,  p.  69, 

(i)  These  words  of  course  do  not  mean  that  a  trustee  can  by  paying  trust  monies 
into  Court  discharge  himself  from  liability  for  past  breaches  of  trust  in  respect  of 
those  monies  (Att.-Gen.  v.  Alford,  2  Sm.  &  Giff.  488  ;  4  De  G.  M.  &  G.  843  ;  1  Jur. 
K.  S.  361  ;  Re  Fagg,  19  L.  J.  Ch.  175 ;  Re  Waring,  21  L.  J.  Ch.  783) ;  nor  from 
liability  to  pay  in  more  if  more  is  due  {Goode  v.  West,  9  Ha.  378  ;  Mitchell  v.  Cobb, 
17  L.  T.  (0.  S.)  25  ;  Re  Jephson,  1  L.'T.  6) ;  but  the  payment  into  Court  is  so  far  a 
discharge  as  to  the  monies  paid  in,  that  the  remedy  of  the  cestuis  que  trust  in  respect 
of  any  breach  of  trust  as  to  such  monies,  or  if  they  wish  to  deduct  the  costs  retained 
by  the  trustee  on  payment  in,  is  by  action  only;  see  Re  Wright,  3  K.  &  J.  419,  422 ; 
Re  Jenkins,  10  Jur.  N.  S.  332. 

The  trustee,  by  payment  into  Court,  discharges  himself  from  the  future  adminis- 
tration of,  and  control  over,  the  trust  fund  paid  in  {Re  Coe,  4  K.  &  J.  199 ;  ife  Wright, 

3  K.  &  J.  421 ;  Re  Tegg,  15  W.  R.  62  ;  W.  N.  (1866),  317) ;  and  the  Court  undertakes 
such  administration  in  his  place,  so  that  when  a  trustee  had  paid  money  into  Court 
a  new  trustee  was  allowed  to  be  appointed  in  his  stead,  he  being  considered  as 
desirous  of  being  discharged  {Re  Williams,  4  K.  &  J.  87  ;  Re  Bailey,  3  W.  R.  31). 

But  he  is  still  trustee  of  the  fund,  at  any  rate  untU  the  Court  deals  with  the  fund, 
for  the  purpose  of  receiving  notices  as  to  incumbrances,  &o.  {Thompson  v.  Tomkins,  2 
Dr.  &  Sm.  8 ;  8  Jur.  N.  S.  185) ;  and  he  cannot  get  a  fuU  discharge  except  by 
proceeding  to  have  his  accounts  taken  {Barker  v.  Peile,  2  Dr.  &  Sm.  340  ;  11  Jur. 
N.  S.  436) ;  nor  by  bringing  the  fund  into  Court  does  he  necessarily  abandon 
a  discretionary  power  as  to  its  apphoation  {Re  Landon,  40  L.  J.  Ch.  370). 

Payment  into  Court  of  a  fund  belonging  to  an  infant,  constitutes  the  infant  a  ward 
of  Court  {Re  Eodges,  3  K.  &  J.  213  ;  3  Jur.  N.  S.  860  ;  Re  Tweedale,  Johns.  109  ;  Re 
Binand,  16  W.  R.  638). 
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n.  And  be  it  enacted,  that  such  orders  as  shall  seem  fit  shall  be  10  &  1 1  Vict. 

from  time  to  time  made  by  the  High  Court  of  Chancery  in  respect  of     °-  ^^'  °-  ^- 

the  trust  monies,  stocks,  or  securities  so  paid  in,  transferred,   and  Court  to  make 

deposited  as  aforesaid,  and  for  the  investment  (A)  and  payment  of  any  "etMon'Vith 

such  monies,  or  of  any  dividends  or  interest  on  any  such  stocks  or  out  suit)  for 

securities,  and  for  the  transfer  and  delivery  out  of  anv  such  stocks  and  fPP^oation  of 

.  .  J  J!       i-L         1     .    .  .  „  trust  monies 

securities,  and  tor  the  administration  of  any  such  trusts  (l)  generally,  and  adminis- 

upon  a  petition  (w)  to  be  presented  in  a  summary  way  to  the  Lord  ^^^*^°^  °^ 

Chancellor  or  the  Master  of  the  Eolls,  without  bill,  by  such  party  or 

I)arties  (n)  as  to  the  Court  shall  appear  to  be  competent  and  necessary 

in  that  behalf,  and  service  of  such  petition  shall  be  made  upon  such 

person  or  persons  as  the  Court  shall  see  fit  and  direct  (o) ;  and  every 

order  made  upon  any  such  petition  shall  have  the  same  authority  and 

effect,  and  shall  be  enforced  and  subject  to  rehearing  and  appeal  (p) 

in  the  same  manner  as  if  the  same  had  been  made  in  a  suit  regularly 

instituted  in  the  Court ;  and  if  it  shall  appear  that  any  such  trust  funds 

cannot  be  safely  distributed  without  the  institution  of  one  or  more  suit 

or  suits,  the  Lord  Chancellor  or  Master  of  the  EoUs  may  direct  any 

such  suit  or  suits  to  be  institufed  (y). 

{k)  As  to  Investment  of  funds  lodged  in.  Court  under  the  Act,  see  Supreme  Investment. 
Court  Funds  Eules,  1884,  r.  74,  infra,  p.  234. 

(i)  The  Court  undertakes  the  control  over,  and  administration  of  the  fund  paid  in,  Administra- 
in  place  of  the  trustee,  see  note  (»),  supra.  tion  of  fund. 

Where  monies  belouging  to  a  person  of  unsound  mind,  not  so  found  by  inquisi-  Jurisdiction 
tion,  are  in  Court  tmder  the  Act,  the  High  Court  may  in  the  exercise  of  its  ordi-  oyer  funds  of 
nary  jurisdiction  entertain  applications  for  payment  out  of  such  monies  for  his  lunatics  and 
support  (iJe  Macfarlane,  2  J.  &  H.  673 ;  8  Jur.  N.  S.  208  ;  Ee  Dodaworth,  10  Ha.  persons  of  uu- 
16  ;  Se  Law,  30  L.  J.  Ch.   512;  7  Jur.  N.  S.  410  ;  Se  Berry,  13  Bear.  455;  JRe  sound  mind 
Upftai,  3  M.  &  G.  281 ;  Se  Farker,  2  W.  E.  139  ;  Se  Ward,  ibid.  406  ;  Jle  Drewery, 
ibid.  436  ;  Re  Buckley,  Johns.   700  ;  Be  Sturge,  5  Jur.  N.   S.  423  ;  Be  PJielps,  28 
li.  T.  350;  Be  Gamier,  13  Eq.  532 ;  Be  Perry,  23  "W.  R.  335 ;  W.  N.  (1875),  17 ; 
Re  Whitley,  W.  N.  (1877),  208) ;  see  however.  Re  Burke,  i  De  G.  F.  &  J.  124 ; 
6  Jur.  N.  S.  717. 

Where  the  fund  belongs  to  a  person  who  has  been  found  lunatic  the  applica- 
tion should  be  made  in  Chancery  under  the  Act  and  in  Lunacy,  and  the  Lords 
Justices  can  then  make  an  immediate  order  for  the  transfer  of  the  fund  to  the 
account  of  the  lunatic  {Be  Tate,  20  Ch.  D.  135). 

The  Court  has  the  same  jurisdiction  upon  a  petition  as  in  an  action  ;  and  where  Jurisdiction 
cross  petitions  are  presented  by  the  adverse  claimants  (which  however  in  practice  to  decide 
is  seldom  done),  or  where,  by  consent,  the  case  is  treated  as  if  such  cross  petitions  questions  as 
had  been  presented,  the  Court  has  ftdl  power  to  declare  the  validity  or  invalidity  in  a  suit  • 
of  any  deed  on  which  the  claim  is  rested  [Be  Bloye,  1  M.  &  G.  488 ;  S.  G.  nam, 
lewis  V.  Eillman,  3  H.  L.  C.  607). 

Thus,  it  has  been  held  that,  when  money  is  paid  in  under  the  Act,  the  Court  e,  «.  questions 
has  jurisdiction  to  decide  all  questions  arising  concerning  it,  just  as  well  as  in  a 
suit,  and  may,  if  it  thinks  fit,  direct  an  issue  to  try  the  sanity  of  a  testator,  or  for 
any  other  similar  purpose  (Be  Allen,  Kay,  App.  51) ;  and  make  a  binding  declara- 
tion of   right   [Re  Walker,   16  Jur.  1154;  Re  Morgan,  2  W.  E.  439;    but    see 
Sliarshau)  v.  Gibbs,  Kay,  333) ;  and  may,  of  course,  decide  as  to  the  construction  of 
a  settlement  {Re  ballon,  1  De  G.  M.  &  G.  266  ;  16  Jur.  253) ;  or  give  effect  to  a  of  married 
married  woman's  equity  to  a  settlement,  by  ordering  such  settlement  out  of  the  woman's 
fund  in  Court,  either  on  her  petition  [Re  Disney,  2  Jur.  N.  S.  206),  or  on  that  of  equity  to 
another  person  {Re  Cutler,  14  Beav.  220 ;  Re  Kincaid,  1  Drew.  326 ;  Be  Grove,  3  settlement, 
GiS.  575) ;  and  may  even  order  payment  to  a  person  not  petitioning  {Be  Woollard, 
18  Jur.  1012) ;  and  the  mere  fact  that  pedigrees,  deaths,  &o.,  have  to  be^proved,  of  pedigrees 
which  in  an  action  might  be  admitted,  will  be  no  ground  for  directing  an  action  to  &o.  ' 

be  instituted  {Be  Marris,  2  W.  E.  442,  following  Goode  v.  West,  9  Hare,  378) ;  and       '' 
see  Mx  parte  Barnard,  6  Ir.  Ch.  Eep.  133  (decided  on  the  Irish  Act,  11  &  12  Vict. 
0.  68),  where  it  was  doubted  whether  the  Court  had  jurisdiction  on  a  petition 
under  the  Act  to  decide  a  question  of '  election,  as  to  which  point  see  Stroud  v.  of  election, 
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10  &  11  Vict, 
c.  96,  a.  2. 
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ministration. 
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reform  a  deed, 
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adverse  title. 


Stop  order. 


Prospective 
order  for 
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ments and 


Application 
by  petition 
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Where  claim 
disputed. 

Form  of 
petition. 


Who  may 
petition. 


Persons  not 
named  in  the 
affidavit. 


:N'orman,  Kay,  313,  326.  Where  there  are  creditors  or  unascertained  claims,  an 
action  may  be  necessary  {Be  Allen,  Kay,  App.  51)  ;  but  compare  Smhey  v.  Mcrley, 
4  Jur.  N.  S.  234  ;  Re  Trower,  1  L.  T.  64,  where  money  paid  in  was  ordered  to  be 
distributed  as  in  an  administration  suit,  proper  inquiries  being  directed ;  and  He 
Gombault,  W.  N.  (1868),  243.  As  to  a  general  administration  being  made  neces- 
sary by  generality  in  the  title  of  the  affidavit,  see  note  (rf),  supra.  It  was  held 
that  a  deed  could  not  be  reformed  or  its  validity  impeached  on  petition  under  the 
Act  [Re  Malet,  30  Beav.  407  ;  8  Jur.  N.  S.  226  ;  10  W.  R.  332,  overruling  Re  Morse, 
21  Beav.  174  ;  Re  Way  (0.  A.),  2  De  a.  J.  &  S.  365 ;  10  Jur.  N.  S.  1166) ;  but  in 
Re  Soare,  4  GifP.  254,  the  Court  was  held  to  have  such  jurisdiction ;  and  in  Re  He 
La  Touche,  10  Eq.  603,  an  order  for  payment  out  was  made,  prefaced  by  a  decla- 
ration amounting  to  rectification  of  a  patent  error  in  a  settlement ;  and  see  Lewis  v. 
mUman,  3  H.  L.  C.  607 ;  Re  Bird,  3  Ch.  D.  214.  It  was  held  that  a  breach  of 
trust  could  not  be  remedied  (Re  Lloyd,  2  W.  E.  271)  ;  and  that  if  a  question  of 
adverse  title  had  to  be  decided,  a  suit  should  be  directed  {Re  Fozard,  24  L.  J. 
Ch.  441) ;  and  leave  was  given  to  the  oestuis  que  trust  to  file  a  bill  to  have  their 
rights  declared  {Thorp  v.  Thorp,  1  K.  &  J.  438  ;   and  see  Re  Sharpe,  15  Sim.  470). 

At  the  hearing  of  the  petition  it  may  be  adjourned  into  Chambers,  and  an 
order  upon  it  made  there  {Re  Moate,  22  Ch.  D.  636). 

The  fund  in  Court  may  be  ordered  to  be  paid  out  to  new  trustees  to  be  appointed 
by  the  order  for  payment  out  {Re  Tubb,  W.  N.  (1872),  73). 

Where  a  fund  is  paid  in  tmder  the  Act,  an  assignee  should  obtain  a  stop  order 
{Re  Millar,  6  W.  R.  238  ;  Re  Blunt,  10  W.  R.  379). 

Though  the  jurisdiction  of  the  Court  is  properly  confined  to  the  trust  money 
already  paid  in  {Re  Kodgson,  18  Jur.  786),  yet  a  trustee  who  had  paid  a  part  of  the 
trust  fund  into  Court,  was  ordered,  on  the  petition  of  the  cestui  que  trust,  whose 
title  was  clear,  to  pay  to  him  the  future  instalments  of  the  fund  as  they  were 
received  {Re  Wright,  1  Sm.  &  C  App.  v.).  And,  in  a  later  case.  Lord  Romilly, 
M.  R.,  made  a  prospective  order  for  payment  by  the  Acoountant-General  to  a 
tenant  for  life  of  the  income  of  any  future  fund  paid  to  the  same  account  {Re 
Chamberlain,  22  Beav.  286,  and  note  to  the  case ;  Re  Thornton,  9  W.  R.  476).  So 
an  order  may  be  made  for  payment  of  dividends  to  successive  tenants  for  life  {Re 
Sow,  15  Jur.  266) ;  and  in  Re  Brent,  8  W.  R.  270,  an  order  was  made  for  payment 
of  the  dividends  of  a  fund  in  Court  to  one  tenant  for  life,  and  on  proof  of  his 
death  to  a  second  tenant  for  life,  without  further  order. 

(ot)  The  applica,tion  must  be  by  petition  {Felling  v.  Goddard,  9  Ch.  D.  185 ;  Re 
Masselin,  15  Jur.  1073 ;  Ex  parte  Stock,  5  Ir.  Ch.  Rep.  341)  ;  except  where  the 
trust  fund  does  not  exceed  1,000^.  or  1,000?.  nominal  value,  in  which  case  it  must  be 
by  summons  in  chambers  (R.  S.  C.  1883,  Ord.  LV.  r.  2  (5),  infra).  When,  how- 
ever, an  order  has  been  made  on  petition,  further  proceedings  upon  it  may  be 
taken  by  summons  in  chambers  {Re  Sodges,  4  De  G.  M.  &  G.  491 ;  1  Jur.  N.  S.  73 ; 
Re  Tracey,  I.  R.  6  Eq.  271 ;  and  see  Ord.  LV.  r.  2  (1,  2,  3)).  And  when  before  the 
institution  of  an  administration  suit  the  trustees  had  paid  in  part  of  the  money 
under  the  Act,  a.  petition  for  payment  out  was  dispensed  with,  the  order  for  pay- 
ment out  being  entitled  in  the  matter  of  the  Act  {Dixon  v.  Morley,  W.  N.  (1869), 

Where  the  claim  is  disputed,  cross  petitions  may  be  presented  {Lewis  v.  HUhnan, 
3  H.  L.  C.  607) ;  but  in  practice  this  is  seldom  done,  as  the  Court  has  jurisdiction 
to  order  payment  to  a  respondent  (iJe  Woollard,  18  Jur.  1012). 

The  prayer  of  the  petition  and  notice  thereof  should  specify  the  exact  order 
sought  for,  and  the  precise  portions  of  the  fund  which  aie  to  be  transferred  to  the 
several  parties  entitled  to  it  {Bx  parte  Barnard,  6  Ir.  Ch.  Rep.  133,  under  the  Irish 
Act,  11  &  12  "Vict.  0.  68,  the  provisions  of  which  are  similar  to  those  of  this  Act). 
Where  one  of  several  persons  interested  appUea,  the  petition  should  ask  that  the 
shares  of  the  other  persons  may  be  carried  to  separate  accounts  {Re  Sawkea,  18  Jur. 
33 ;  see  Sandley  v.  Metcalfe,  9  Beav.  495 ;  Re  Tillstone,  9  Hare,  App.  Kx.).  The 
petition  should  set  out  the  effect  of  the  aifiBdavit  upon  which  the  money  is  paid  in 
{Re  Levett,  5  De  G.  &  Sm.  619 ;  Re  Flack,  10  Hare,  App.  xxx.),  but  it  need  not, 
except  in  special  cases,  set  out  the  whole  affidavit  {Re  Courtois,  10  Hare.  Ann.  Ixv. : 
17  Jur.  862).  >     i-f  > 

_  As  to  who  may  apply,  see  rule  6  of  Chancery  Funds  Amended  Orders,  p.  53, 
ante.  The  trustees  are  not  the  proper  persons  to  present  the  petition,  though  the 
Court  (see  Re  Trower,  1  L.  T.  64)  wiU  make  the,  order  on  their  petition  {Re  Hutchin- 
son, 1  Dr.  &  Sm.  27,  where  V.-C.  Endersley,  following  the  decision  in  Re  Cameau, 
2  K.  &  J.  249,  allowed  the  trustees  only  respondents'  costs,  and  gave  the  carriage 
of  the  order  to  the  cestuis  que  trust)  ;  and  see  also  Re  Poplar  School,  8  Ch.  D.  543  ; 
and  the  request  of  one  of  the  cestuis  que  trust  that  they  should  present  the  petition 
is  not  sufficient  to  justify  them  in  doing  so. 

A  person  not  mentioned  in  the  trustee's  affidavit  may  apply  {Re  Pattrelk  7  Ch  D 
647,  not  foUowing  Re  Jephson,  1  L.  T.  5).  '     ' 
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On  the  application  of  an  infant  domiciled  in  Scotland  (who  was  above  the  age  of  10  &  11  Vict. 
puberty),  and  her  curator  properly  appointed,  a  fund  which  had  been  brought  into     c.  96,  s.  2. 
Court  under  this  Act  was  ordered  to  be  transferred  into  the  ioint  names  of  the 


infant  and  her  curator  (JJe  Crichion,  24  L.  T.  (O.  S.)  267).  Infant  and 

In  £e  Gamier,  13  Eq.  532,  the  Court  declined  to  pay  out  the  fund  to  a  mmtor  curator. 

bonis  appointed  by  a  foreign  Court,  but  directed  the  income  only  to  be  paid  to  him. 

The  petition  must  be  supported  by  proper  evidence  of  the  title  of  the  applicant.  Evidence  and 

and,  if  necessary,  inquiries  will  be  directed  [He  Wood,  15  Sim.  469 ;  Be  Sharpe,  ibid,  inquiries. 

470;  Se  JBarber,  1  Sm.  &  G.  118;  Se  Morgan,  2  W.  E.  439).      And  a  person 

making  an  affidavit  may  be  cross-examined  {Se  Bendyshe,  5  W.  B.  816).    As  to 

trustees  taking  copies  of  the  affidavits,  see  Se  Lazarus,  3  K.  &  J.  555. 

(«)  A  petitioner  may  apply  in  formA  pauperis  {Se  Money,  13  Beav.  109  ;  and  see 

Se  Lancaster,  18  Jur.  229). 

(0)  The  following  rule  as  to  service  is  laid  down  by  rules  7  and  8  of  the  Chancery  Service  and 
Eunds  Amended  Orders,  p.  53,  ante : — (1),  the  trustees  are  to  be  served  with  notice  costs  of  ap- 
of  applications  by  persons  interested  in  the  fund  ;  (2),  the  persons  interested  are  to  pearanco— 
be  served  with  notice  of  applications  by  the  trustees. 

(1)  Trustees,  &o.,  paying  money  into  Court,  have  their  costs  of  appearing  as  of  trustees; 
respondents  to  a  petition  for  a  stop  order  {Se  Blunt,  10  W.  R.  379)  or  (except  in 

cases  of  vexatious  conduct  or  needless  appearance)  to  a  petition  for  payment  out ; 
see  note  (A),  ante  ;  but  where  the  title  of  a  tenant  for  life  petitioning  for  income  is 
clear,  the  trustees  ought  not  to  appear  {Se  Evans,  7  Ch.  609  ;  Se  Battell,  21  W.  E. 
138  ;  and  see  E.  S.  G.  1883,  Ord.  LXV.  r.  27  (19),  infra). 

A  petition  for  payment  to  a  lunatic's  executors  of  money  paid  in  by  the  committee 
was  ordered  to  be  served  on  the  committee  though  he  had  passed  his  accounts  (Se 
Wylde,  5  De  G.  M.  &  G.  25). 

Where  a  trustee  avoided  serviee,  the  order  was  made  upon  service  at  the  place 
mentioned  in  his  affidavit  {Ex  parte  Baugham,  16  Jur.  325  ;  but  see  Se  Lawrence,  14 
"W.  E.  93) .     Service  on  a  trustee  may  be  dispensed  with  in  a  clear  case  {Be  Young, 

5  W.  E.  400 ;  Se  Beauelerk,  11  W.  E.  203 ;  Se  Thomas,  ibid.  276) ;  and  where  the 
house  named  by  trustees  for  service  was  pulled  down,  and  the  trustees  had  not  been 
heard  of  for  ten  years,  service  of  the  petition  on  them  was  dispensed  with,  and  an 
inquiry  was  directed  to  ascertain  who  were  entitled  to  the  fund  {Be  Bolton,  18  W.  E. 
56 ;  "W.  N.  (1869),  226). 

(2)  As  to  dispensing  with  service  on  the  ground  that  the  party  to  be  served  is  of  cestuis  que 
abroad  and  cannot  be  heard  of,  see  Be  Sansfard,  7  W.  E.  199,  cited  p.  63,  ante;  trust; 

Se  Jfaylor,  28  L.  T.  18.  Where  inqiiiries  had  been  directed  at  the  original  hearing, 
and  it  appeared  that  persons  not  parties  to  the  proceedings  were  interested,  the 
Court  ordered  that  the  petition,  the  order  made  thereon,  the  chief  clerk's  certificate 
and  the  order  for  service,  should  be  served  on  the  persons  named  in  the  certificate, 
and  that  the  petition  should  stand  over  till  sudi  service  had  been  effected  {Se 
Battersby,  10  Ch.  D.  228).  Parties  served,  who  claim  no  interest,  should  not  appear, 
and  if  they  do,  will  get  no  costs  {Be  Smith,  3  Jur.  N.  S.  659  ;  Se  Birch,  2  K.  &  J. 
369 ;   Se  Justices  of  Coventry,   19  Beav.  158 ;    but  see  Ex  parte   Queen's   College, 

6  W.  E.  9 ;  Sudge  v.  Weedon,  11  W.  E.  819).  A  fortiori,  incumbrancers  appearing 
on  a  petition  by  a  prior  incumbrancer,  whose  debt  exhausted  the  fund  in  Court,  in 
spite  of  a  notice  by  the  petitioner's  solicitor  that  if  they  appeared  the  payment  of 
their  costs  would  be  resisted,  were  held  disentitled  to  costs  {Boberts  v.  Ball,  24  L.  J. 
Ch.  471). 

Where  a  tenant  for  life  petitions  for  payment  of  income,  remaiildeimen  need  not  on  petition 
be  served  {Be  Whitling,  9  W.  E.  830  ;  S.  C.  nmn.  Be  Whiting,  7  Jur.  N.  S.  754 ;  Be  by  tenant 
Marner,  3  Eq.  432) ;  and  the  trustees  need  not  appear  {Be Evans,  7  Ch.  609 ;  Be  Battell,  for  hfe ; 
21  W.  E.  138  ;  and  see  E.  S.  C.  1883,  Ord.  LXV.  r.  27  (19),  infra).    So  on  a  petition 
that  the  dividends  might  be  paid  to  several  tenants  for  life,  and  the  several  shares 
of  the  corpus  carried  over  to  the  accounts  of  numerous  remaindermen  {Be  Hodges, 
6  W.  E.  487 ;  and  see  Ex  parte  Fletcher,  12  Jur.  619  ;  Strong  v.  Strong,  6  W.  E.  455) ; 
and  in  such  cases  leave  may  be  given  to  serve  some  of  the  parties  interested  on 
behalf  of  the  class  {Be  Oolson,  2  W.  E.  111). 

Where  a  fund  has  been  carried  over  to  a  separate  account,  the  parties  interested  of  persons 
in  the  other  shares  need  not  be  served  {Be  Sodgson,  2  Eq.  E.  1083  ;   Se  Savikes,  interested  in 
18  Jur.  33) ;  so  a  mortgaged  share  of  funds  paid  into  Court  under  the  Act,  may  be  other  shares ; 
paid  to  parties  clearly  entitled,  in  the  absence  of  the  parties  interested  in  the  other 
shares  {Se  Beford,  21  L.  T.  (0.  S.)  164). 

A  married  woman,  having  a  power  of  appointment  over  a  reversionary  trust  fund,  of  persons 
appointed  it  by  way  of  mortgage,  with  a  power  of  sale,  under  which  it  was  after-  who  may 
warda  sold.    Her  husband  became  bankrupt,  and,  after  the  determination  of  the  claim  ad- 
life  estate,  the  trustees  paid  the  fund  into  Court  under  this  Act.    The  purchasers  versely. 
thereupon  presented  a  petition  for  a  transfer  of  the  fund  to  them,  which  was  served 
upon  the  trustees  only.     The  Court  made  the  order,  subject  to  a  direction  that  it 
should  not  be  drawn  up  for  a  fortnight,  and  that  the  husband's  assignees  should  be 
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served  with  notice  that  the  fund  would  be  paid  out  if  no  objections  were  taken  (-Ec 
parte  Stutely,  1  De  G.  &  Sm.  703). 

On  a  reasonable  application,  in  writing,  by  parties  residing  abroad,  and  served 
with  notice  of  a  petition  under  the  Act,  lie  Court  may  postpone  the  order  for  pay- 
ment out  of  Court  {Re  Hodgson's  Will,  22  L.  J.  Ch.  1055). 

Substituted  service  of  the  petition  (Be  Sonelli,  18  Eq.  655),  or  service  out  of  the 
jurisdiction  (Re  Haney,  10  Ch.  275;  Re  Sonelli;  Re  Fisher,  W.  N.  (1881),  137;  30 
W.  E.  57 ;  Re  Morant,  W.  N.  (1879),  144),  may  be  ordered. 

(p)  As  to  the  time  for  appealing  from  an  order  made  under  the  Act,  see  Re 
BailUe,  4  Ch.  D.  785,  ante,  p.  51. 

(q)  See  Re  Fosard,  and  other  cases,  p.  58,  supra,  as  to  directing  an  action.  The 
direction  is  now  given  by  a  judge  of  the  Chancery  Division. 

[Sect.  III.,  regulating  salary  of  Acoountant-General,  is  repealed  by  the  Chancery 
Funds  Act,  35  &  36  Vict.  o.  44,  post."] 

rV.  And  be  it  enacted,  that  the  Lord  Chancellor,  with  the  assistance 
of  the  Master  of  the  Eolls,  or  of  one  of  the  Vice-Chancellors,  shall  have 
power,  and  is  hereby  authorised,  to  make  such  orders  as  from  time  to 
time  shall  seem  necessary  for  better  carrying  the  provisions  of  this 
Act  into  effect. 

V.  And  be  it  enacted,  that  in  the  construction  of  this  Act,  the  ex- 
pression "the  Lord  Chancellor"  shall  mean  and  include  the  Lord 
Chancellor,  Lord  Keeper,  and  Lords  Commissioners  for  the  custody  of 
the  Great  Seal  of  Great  Britain  for  the  time  being. 


12  &  13  Vict. 
o.  74. 


TEUSTEB  BELIEF  ACT,  1849. 

12  &  13  VICT.  Cap.  74. 

An  Act  for  the  further  Belief  of  Trustees. 

[28th  July,  1849.] 

Whereas  difficulties  have  arisen  in  the  transfer  of  securities  vested 
in  trustees  in  certain  cases  under  the  provisions  of  an  Act  passed  in  the 
session  of  Parliament  holden  in  the  10th  and  11th  years  of  the  reign 
of  her  present  Majesty,  intituled  "An  Act  for  better  securing  trust 
funds,  and  for  the  relief  of  trustees,"  and  it  is  expedient  to  make  a 
further  provision  for  carrying  into  effect  the  objects  of  the  said  recited 
Act :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  if  upon  any  petition  presented 
to  the  Lord  Chancellor  or  Master  of  the  HoUs  (o)  in  the  matter  of  the 
said  Act  it  shall  appear  to  the  judge  of  the  Court  of  Chancery  before 
whom  such  petition  shall  be  heard  that  any  monies,  annuities,  stocks, 
or  securities  (&),  are  vested  in  any  persons  as  trustees,  executors,  or 
administrators,  or  otherwise  upon  trusts  within  the  meaning  of  the 
said  recited  Act,  and  that  the  major  part  of  such  persons  (c)  are 
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desirous  of  transferring,  paying,  or  delivering  the  same  to  the  Accountant-  12  &  13  Viot. 
General  of  the  High  Court  of  Chancery  under  the  provisions  of  the         ""     ' 


said  recited  Act,  but  that  for  any  reason  the  concurrence  of  the  other  or  Court  may, 
others  of  them  cannot  he  had  (d),  it  shall  he  lawful  for  such  judge  as  cation  by- 
aforesaid  to  order  and  direct  such  transfer,  payment  or  delivery  to  be  majority  of 
made  by  the  major  part  of  such  persons  without  the  concurrence  of  the  order  pay-   ' 
other  or  others  of  them;  and  where  any  such  monies  or  Government  mentor 
or  Parliamentary  securities  shall  be  deposited  with  any  banter,  broker,  t^ugt  monies, 
or  other  depositary,  it  shall  be  lawful  for  such  judge  as  aforesaid  to  stocks,  or 
make  such  order  for  the  payment  or  delivery  of  such  monies.  Govern-  j^^q  Court, 
ment  or  Parliamentary  securities,  to  the  major  part  of  such  trustees, 
executors,  administrators,  or  other  persons  as  aforesaid,  for  the  purpose 
of  being  paid  or  delivered  to  the  said  Accountant-General  as  to  the  said 
judge  shall  seem  meet ;  and  every  transfer  of  any  annuities,  stocks,  or 
securities,  and  every  payment  of  money,  or  delivery  of  securities,  in 
pursuance  of  any  such  order,  shall  be  as  valid  and  effectual  as  if  the 
same  had  been  made  on  the  authority  or  by  the  act  of  aU  the  persons 
entitled  to  the  annuities,  stocks,  or  securities  so -transferred,  or  the 
monies  or  securities  so  paid  or  delivered  respectively,  and  shall  fuUy 
protect  and  indemnify  the  Governor  and  Company  of  the  Bank  of 
England,  the  East  India  Company,  and  the  South  Sea  Company,  and 
all  pther  persons  acting  under  or  in  pursuance  of  such  order. 

(a)  The  application  is  now  made  to  a  judge  of  the  Chancery  Division. 

(4)  Ordinary,  debenture  and  preference  stock  of  a  railway  company,  and  India 
4  per  Cent.  Stock,  may  be  directed  to  be  transferred  into  Court  under  the  Act ;  see 
Re  Ferry,  W.  N.  (1874),  61 ;  22  W.  R.  432 ;  Se  GUdstanes,  W.  N.  (1878),  26  ;  Ee 
Moss,  28  W.  R.  418.  ... 

(«)  Where  one  of  three  trustees  was  ill  the  order  was  made  on  the  petition  of  the 
other  two  {Me  Broadwood,  8  1..  T.  632  ;  and  see  Re  Perry  ;  Re  GUdstanes). 

(d)  A  trustee  who  does  not  concur  should  be  served  with  the  petition  (Re  Bryant, 
W.  N.  (1868),  123). 


TEUSTEE  ACT,  1850.  is  &  14  Vict. 

c.  60. 


13  &  14  VICT.  Cap.  60. 


An  Act  to  consolidate  and  amend  the  Laws  relating  to  the  Conveyance 
and  Transfer  of  Real  and  Personal  Fropertij  vested  in  Mort- 
gagees and  Trustees  (a).  [5th  August,  1850.J 

{a\  For  the  scope  of  the  Act,  see  Bristow  v.  Bmtli,,  L.  R.  5  C.  P.  80,  91. 

It  Tirovides  for  eetting  in  the  legal  estate  of  Und  where  trustees  or  mortgagees  Provisions  i 
are  linatic  (ISoofss.  Z,  i,  pp.  64,  66),  or  infant  (ss.  7,  8,  pp.  67,  68),  or  trustees  to  Und. 
or  heirs  of  mortgagees  are  out  of  jurisdiction,  or  survivor  uncertain,  or  they  or  their 
heiTlare  no^knS,,^  (sa.  9-15,  19,  pp.  68-70),  or  refuse  to  convey  (1852,  ss.  2,  3, 

"where  there  is  a  contingent  right  in  an  unborn  trustee  (1850,  s.  16,  p.  70) ; 
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Where  the  lands  are  copyhold  (1850,  b.  28,  p.  76),  or  in  the  Duchy  of  Lancaster 
or  Durham  (1850,  s.  21,  p.  72) ; 

And  for  vesting  orders  of  stock  where  trustees  or  mortgagees,  or  personal  repre- 
sentatives are  lunatic  (1850,  ss.  5,  6,  pp.  66,  57 ;  1852,  s.  6,  p.  92),  infant  (1862, 
B.  3,  p.  91),  out  of  jurisdiction,  or  uncertain,  or  not  known  (1850,  ss.  22,  25,  pp. 
73,  75),  or  refuse  to  assign  (1850,  ss.  23,  24,  pp.  73,  74  ;  1852,  ss.  4,  5,  p.  91) ; 

The  bankers  or  companies  are  to  be  bound,  see  1850,  s.  26,  p.  75. 

And  for  vesting  orders  of  clioses  in  action  where  trustees,  or  mortgagees,  or  per- 
sonal representatives  are  lunatic  (1850,  s.  6,  p.  66),  or  out  of  jurisdiction  (1850, 
s.  22,  p.  73),  or  refuse  to  sue  (1850,  ss.  23,  24,  pp.  73,  74 ;  1862,  s.  4,  p.  91) ; 

Eor  the  effect  of  such  orders,  see  1850,  s.  27,  p.  75. 

Ordiersas  to  trustees  of  charities  are  provided  for,  1850,  s.  45,  p.  86  ; 

It  provides  for  appointment  of  new  trustees  on  petition,  and  the  consequent  con- 
veyances and  transfers,  1850,  ss.  32 — 42,  pp.  79 — 84  ; 

Por  appointment  of  a  person  to  convey  or  transfer  if  desirable,  1850,  s.  20,  p.  71 ; 

And  for  declaration  that  persons  against  whom  a  decree  is  made  are  trustees, 
1850,  ss.  29,  30,  pp.  76,  77 ;  1852,  s.  1,  p.  90. 

Money  payable  to  infants  or  lunatics  may  be  paid  into  Court  under  the  Act  of 
1850,  s.  48,  p.  86. 

By  s.  30  of  the  Conveyancing  Act,  1881,  trust  and  mortgage  estates  on  a  death 
after  Deo.  31,  1881,  vest  in  the  legal  personal  representative  of  the  deceased  trustee 
or  mortgagee ;  see  the  section  and  note  thereto,  infra. 

[Sect.  1,  repealing  11  Geo.  4  &  1  Will.  4,  c.  60  ;  4  &  5  WiU.  4,  c.  23  ;  1  &  2  Viot. 
u.  69,  was  repealed  by  Stat.  Law  Revision  Act,  1875.] 

U.  And  whereas  it  is  expedient  to  define  the  meaning  in  which 
certain  words  are  hereafter  used :  it  is  declared  that  the  several  words 
hereinafter  named  are  herein  used  and  applied  in  the  manner  follow- 
ing respectively  (that  is  to  say) — 

The  word  "  lands  "  shaU  extend,  to  and  include  manors,  messuages, 
tenements,  and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  or  description,  whatever  may  be  the  estate  or  interest 
therein  (i) : 

The  word  "  stock  "  (c)  shall  mean  any  fund,  annuity,  or  security 
transferable  in  books  kept  by  any  company  or  society  established 
or  to  be  established,  or  transferable  by  deed  alone,  or  by  deed 
accompanied  by  other  formaHties,  and  any  share  or  interest 
therein : 

The  word  "  seised  "  {d)  shall  be  applicable  to  any  vested  estate  for 
life  or  of  a  greater  description,  and  shall  extend  to  estates  at  law 
and  in  eq^uity,  in  possession  or  in  futurity,  in  any  lands  : 

The  word  "  possessed"  shall  be  applicable  to  any  vested  estate  less 
than  a  life  estate,  at  law  or  in  eq[uity  in  possession  or  in  ex- 
pectancy, in  any  lands  : 

The  words  "  contingent  right,"  as  applied  to  lands,  shall  mean  a 
contingent  and  executory  interest,  a  possibility  coupled  with  an 
interest,  whether  the  object  of  the  gift  or  limitation  of  such 
interest  or  possibility  be  or  be  not  ascertained ;  also  a  right  of 
entry,  whether  immediate  or  future,  and  whether  vested  or  con- 
tingent : 

The  words  "convey"  and  "conveyance"  applied  to  any  person 
shall  mean  the  execution  {dd )  by  siieh  person  of  every  necessary 
or  suitable  assurance  for  conveying  or  disposing  to  another  lands 
whereof  such  person  is  seised  or  entitled  to  a  contingent  right, 
either  for  the  whole  estate  of  the .  person  conveying  or  disposing 
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or  for  any  less   estate,  together  with  the  performance   of  all  13  &  14  Vict. 

formalities  required  by  law  to  the  validity  of  such  conveyance,     "•  ^°'  ^-  ^- 

including  the  acts  to  be  performed  by  married  women  and  tenants 

in  tail  in  accordance  with  the  provisions  of  an  Act  passed  in  the 

fourth  year  of  the  reign  of  his  late  Majesty  King  William  the 

Fourth,  intituled  "An  Act  for  the  abolition  of  fines  and  re-  3&4Wm.4, 

coveries,  and  the  substitution  of  more  simple  modes  of  assurance,"  "•  ^*- 

and  including  also  surrenders  and  other  acts  which  a  tenant  of 

customary  or  copyhold  lands  can  himself  perform  preparatory  to 

or  in  aid  of  a  complete  assurance  of  such  customary  or  copyhold 

land: 

The  words  "  assign"  and  "assignment"  shall  mean  the  execution  "Assign." 
and  performance  by  a  person  of  every  necessary  or  suitable  deed  "Assign- 
or act  for  assigning,  surrendering,  or  otherwise  transferring  lands 
of  which  such  person  is  possessed,  either  for  the  whole  estate  of 
the  person  so  possessed  or  for  any  less  estate : 

The  word  "  transfer  "  shall  mean  the  execution  and  performance  of  "  Transfer." 
every  deed  and  act  by  which  a  person  entitled  to  stock  can  transfer 
such  stock  from  himself  to  another : 

The  words  "Lord  Chancellor"  shall  mean  as  well  the  Lord  Chancellor  "Lord 
of  Great  Britain  as  any  Lord  Keeper  or  Lords  Commissioners  of  Chancellor." 
the  Grreat  Seal  for  the  time  being : 

The  words  "Lord  Chancellor  of  L-eland"  shaU  mean  as  well  the  "Lord 
Lord  Chancellor  of  Ireland  as  any  Keeper  or  Lords  Commissioners  of  t'Iu  a  " 
of  the  Great  Seal  of  teland  for  the  time  being  : 

The  word  "trust"  shall  not  mean  the  duties  incident  to  an  estate  "Trust." 
conveyed  by  way  of  mortgage  (e) ;  but,  with  this  exception,  the 
words  "trust"  and  " trustee "(/)  shall  extend  to  and  include  "Trustee." 
implied  and  constructive  trusts  (^),  and  shall  extend  to  and  in- 
clude eases  where  the  trustee  has  some  beneficial  estate  or  interest 
in  the  subject  of  the  trust  (A),  and  shall  extend  to  and  include  the 
duties  incident  to  the  office  of  personal  representative  of  a  deceased 
person  («) : 

The  word  "lunatic"  shaU  mean,  any  person  who  shall  have  been  "Lunatic." 
found  to  be  a  lunatic  upon  a  commission  of  iuquiry  in  the  nature 
of  a  writ  De  lunatico  iuquirendo  {j ) : 

The  expression  "person  of  unsound  mind"  shall  mean  any  person,  "Person  of 
not  an  infant,  who,  not  having  been  found  to  be  a  lunatic,  shall  mina!'' 
be    incapable    from    infirmity    of    mind    to    manage    his    own 
affairs : 
The  word  "devisee"  shall,  in  addition  to  its  ordinary  signification,  "Devisee." 
mean  the  heir  of  a  devisee  and  the  devisee  of  an  heir,  and  gene- 
rally any  person  claiming  an  interest  in  the  lands  of  a  deceased 
person,  not  as  heir  of  such  deceased  person,  but  by  a  title  de- 
pendent solely  upon  the  operation  of  the  laws  concerning  devise 
and  descent : 
The  word  "mortgage"  shaU  be  applicable  to  every  estate,  interest,  "Mortgage." 
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or  property  in  lands  or  personal  estate,  wWch.  would  in  a  Court  of 
Eq[uity  be  deemed  merely  a  security  for  money  (A) : 

The  word  "person,"  used  and  referred  to  in  the  masculine  gender, 
shall  include  a  female  as  well  as  a  male,  and  shall  include  a  body 
corporate  (l) : 

And  generally,  unless  the  contrary  shall  appear  from  the  context, 
every  word  importing  the  singular  number  only  shall  extend  to 
several  persons  or  things  (k),  and  every  word  importing  the  plural 
number  shall  apply  to  one  person  or  thing,  and  every  word  im- 
porting the  masculine  gender  only  shall  extend  to  a  female. 

(S)  As  to  "lands"  including  "rent-charge,"  Bee  Se  JBCarrison,  cited  Seton,  516. 

"  Lands  "  do  not  include  leaseholds  in  sect.  15,  where  the  word  "  seised"  is  used 
{Se  Harvey,  Seton,  520 ;  Jie  Mundel,  8  W.  E.  683)  ;  but  in  JRe  Mundel,  a  vesting 
order  was  made  under  sect.  34,  in  which  section  the  word  "  lands  "  includes  lease- 
holds {Ee  Matthews,  2  W.  E.  85 ;  Ee  Eoiinson,  11  W.  R.  1036). 

(c)  The  word  "stock"  includes  shares  in  a  joint  stock  banking  company  {Re 
Angela,  5  De  G-.  &  S.  278;  and  see  Morrice  v.  Aylmer,  10  Ch.  148),  and  shares  in 
ships  registered  under  the-  Merchant  Shipping  Act,  1854  (18  &  19  Viot.  o.  91, 
B.  10). 

(d)  See  Se  Mundel. 

(dd)  The  Act  applies  where  a  person  has  been  directed  to  execute  a  lease,  and 
has  refused  to  do  so  {Sail  v.  Sale,  "W.  N.  (1884),  185  ;  but  see  Grace  v.  Baynton, 
W.  N.  (1877),  79  ;  25  "W.  R.  506). 

(e)  Therefore  a  mortgagor  cannot  obtain  an  order  for  reconveyance  or  sale  under 
the  Act,  without  suit,  under  sections  which  relate  only  to  trustees,  e.  g.,  sect.  9, 
and  see  note  {g)  to  sect.  30;  Ee  Osborn,  12  Eq.  392.  Secus,  where  land  was  con- 
veyed, not  strictly  by  way  of  mortgage,  but  by  way  of  trust  for  sale  in  default  of 
payment  of  money  borrowed ;  see  Ee  Underwood,  3  £.  &  J.  745  ;  or  where  the 
mortgagee  has  become  a  trustee  {Re  Crowe,  13  Eq.  26 ;  Ee  Walker,  3  Ch.  D.  209)'. 

(/)  The  following  persons  have  been  held  to  be  trustees  within  the  Act : — 

The  husband  of  a  feme  covert  trustee  (under  sect.  6),  Ee  Wood,  3  De  G-.  E.  &  J. 
125  ;  and  of  an  executrix- (under  sect.  22),  £x  parte  JSradshaw,  2  De  Gr.  M.  &  Gr. 
900.  See  now  Vendor  and  Purchaser  Act,  s.  6,  post,  p.  107 ;  Married  Women's 
Property  Act,  1882,  s.  18,  post,  p.  199. 

The  executrix  of  a  surviving  trustee  (under  sect.  4  of  the  Extension  Act),  Ee 
mis,  24  Beav.  426. 

A  surviving  executor  (not  a  trustee)  who  died  intestate,  Et  Mavis,  12  Eq.  214. 

An  heir  on  whom  trust  estates  descended  by  reason  of  the  disclaimer  of  devisees 
in  trust  (under  sect.  9),  Wilfcs  v.  Groom,  6  De  Gr.  M.  &  Gr.  205 ;  Sooper  v.  St}-ution, 
12  W.  R.  367. 

The  heir-at-law  of  a  deceased  mortgagee  (under  sects.  9  and  15),  in  cases  not 
within  the  19th  section  {Se  Skitter,  4  W.  R.  791 ;  Se , Underwood,  3  K.  &  J.  745 ; 
Ee  Keeler,  11  W.  R.  62.     See  now  Conveyancing  Act,  1881,  b.  30,  post,  p.  116). 

An  assignee  of  a  bankrupt  (under  sect.  9),  Ee  Joyce,  2  Eq.  576. 

As  to  the  Act  applying  to  a  trustee  with  a  mere  power  of  sale,  see  note  {p), 
p.  65,  on  vesting  orders. 

As  to  a  mere  dower  trustee  being  a  trustee  within  the  Act,  see  Collard  v.  Eoe,  4 
De  Gr.  &  J.  525,  whence  it  seems  that  his  interest  might  have  been  bound  by  a 
decree  without  any  order  under  this  Act. 

{g)  On  the  question  whether  a  suit  for  specific  performance,  foreclosure,  &o.,  is 
necessary  before  a  mortgagor,  or  contracting  party  can  be  declared  a  constructiTe 
trustee,  see  note  {g)  to  sect.  30,  post,  p.  77. 

(A)  This  includes  an  infant  beneficially  entitled  to  a  fund  subject  to  trusts  for 
maintenance  {Gardner  v.  Cowles,  24  W.  R.  920;  3  Ch.  D.  304). 

(i)  See  Ee  Moore,  McAlpine  v.  Moore,  21  Ch.  D.  778. 

W  See  now  "The  Lunacy  Regulation  Act,  1862,"  25  &  26  Viot.  <:.  86. 

{k)  See  Ee  Undericood,  3  K.  &  J.  745  ;  Lawrance  v.  Galsworthy,  3  Jur.  N.  S. 
1049  ;  Ee  King,  5  De  G-.  &  Sm.  644  ;  16  Jur.  1153. 

{I)  Extended  by  the  Crown  Private  Estates  Act,  1862  (25  &  26  Viot.  c.  37),  B.  10, 
to  the  trustees  of  the  private  estates  of  the  Sovereign. 

III.  And  be  it  enacted,  that  when  any  lunatic  or  person  of  unsound 
mind  (to)  shall  be  seised  (n)  or  possessed  of  any  lands  upon  any  trust 
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or  by  way  of  mortgage,  it  shall  be  lawful  for  tlie  Lord  Chancellor  (o)  13  &  14  Vict. 
intrusted  by  virtue  of  the  Queen's  Sign  Manual  with  the  care  of  the     °-  ^°'  °-  ''• 
persons  and  estates  of  lunatics  to  make  an  order  that  such  lands  be  mortgagees 
vested  (^)  in  such  person  or  persons  in  such  manner  and  for  such  °^ ''"»*• 
estate  as  he  shall  direct ;  and  the  order  shall  have  the  same  effect  as  if 
the  trustee  or  mortgagee  had  been  sane,  and  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the 
same  estate  (j). 

(»i)  When,  the  limaey  is  disputed  the  Act  does  not  apply  {Se  Phillips,  Cr.  &  Ph.  Lunacy 
147) ;   but  a  coiumission  may  be  issued  if   the  Court  thinks  fit ;   see  sect.  52,  disputed. 
post,  p.  88. 

Where  an  infant  trustee  is  also  of  unsound  mind,  the  case  falls  within  the  Where 
ordinary  jurisdiction  of  the  Court  [Re  Arrowsmith,  6  W.  R.  642 ;  4  Jur.  N.  S.  lunatic  is 
1122).  iijant. 

(n)  The  word  "  seised  "  includes  an  estabe  in  tail  [JRe  Sherard,  1  DeGr.  J.  &  S.  421).  g.-    j 
(o)  The  words  "the  Lord  Chancellor,"  with  reference  to  the  jurisdiction  in  lunacy,       '^ 
included  the  L.  JJ.  (JSe  Waugh,  2  De  G.  M.  &  G.  279 ;  15  &  16  Vict.  c.  55,  s.  11 ;  Lord 
u.  87,  s.  15).     The  jurisdiction  in  lunacy  is  now  exercised  by  such  judge  or  judges  Chancellor, 
of  the  High  Court  or  the  Couft  of  Appeal  as  may  be  intrusted  by  the  Sign  Manual 
with  the  care  of  lunatics  (Jud.  Act,  1875,  a.  7  ;  and  see  Seton,  518).    The  Lords 
Justices  have  been  appointed  judges  of  the  Chancery  Division  for  the  purpose  of 
applications  connected  with  lunacy  [Ee  Lamotte,  4  Ch.  D.  325  ;  Jud.  Act,   1873, 
d.  51). 

Whenever  the  trustee  or  mortgagee  is  of  unsound  mind,  but  not  found  a  lunatic.   Application 
the  application  under  these  Acts  may  be  made  in  Chancery  if  the  fund  is  already  when  to  be 
standing  to  the  credit  of  a  cause ;  see  note  to  sect.  43  ;  Herring  v.  Clark,  4  Ch.  167  ;   made  in 
Sarrison  v.  Smith,  17  W.  R.  646 ;  and  see  Re  Ferrior,  3  Ch.  178  ;  but  if  no  cause  is  lunacy. 
pending,  the  jurisdiction  belongs  not  to  the  Chancery  Division,  but  to  the  judges  in 
lunacy,  unless  the  trustee  is  also  an  infant  [Re  Arrowsmith),  or  is  out  of  the  juris- 
diction {Se  Gardner,  10  Ch.  D.  29) ;  see  Ee  Good  Intent  Benefit  Society,  2  W.  R.  671 ; 
Re  Davidson,  20  L.  J.  Ch.  644  ;  Ee  Chatmcey,  14  W.  R.  849  ;  and  comp.  Re  Irby,  17 
Beav.  334,  and  the  cases  cited  by  Lord  Justice  Turner  in  Re  Ormerod,  3  De  G-.  & 
J.  249,  where  it  was  held  that  the  V.-C.  of  the  Duchy  of  Lancaster  had  no  power 
under  the  17  &  18  Vict.  c.  82,  to  appoint  a  new  trustee  in  the  place  of  a  trustee  of 
unsound  mind,  not  found  so  by  inquisiti'on ;  see  also  Re  Owen,  4  Ch.  782  ;  Re  Mason, 
10  Ch.  273 ;  and  sect.  10  of  the  Extension  Act,  post ;  and  as  to  appointing  a  new 
trustee  in  place  of  a  lunatic,  see  note  [l],  p.  79,  post. 

In  Ee  Tickers,  3  Ch.  D.  112,  it  was  held  that  a  petition  for  the  appointment  of 
new  trustees  in  the  place  of  two  deceased  trustees  and  a  trustee  of  unsound  mind 
not  so  foQnd,  no  vesting  order  being  required,  might  be  made  in  Chancery.  Where 
one  of  several  trustees  is  a  lunatic,  and  it  is  desired  to  appoint  a  new  trustee  in  his 
place,  the  petition  must  be  entitled  in  Chancery  as  weU  as  in  lunacy ;  otherwise  the 
vesting  order  would  sever  the  joint  tenancy  {Re  Fearson,  5  Ch.  D.  982 ;  Ee  Duee,  30 
W.  R.  759).  As  to  the  mode  of  applying  where  a  fund  standing  in  the  name  of  a 
lunatic  trustee  is  desired  to  be  transferred  to  the  credit  of  a  cause,  see  Re  Dawson, 
6  N.  R.  346,  where  Jeffryes  v.  Drysdale,  9  W.  R.  428,  is  remarked  upon. 

The  order  ought  to  be  made  in  Chancery  as  well  as  lunacy  in  aU  oases  where  it  is 
desired  to  appoint  a  new  trustee,  as  the  power  in  lunacy  is  restricted  to  making  a 
vesting  order  {Re  Boyce,  4  De  G.  J.  &  S.  205  ;  12  W.  R.  359),  and  in  Re  Stewart, 
8  W.  R.  297,  the  Lords  Justices,  under  one  petition  presented  in  Chancery  and 
lunacy,  appointed  new  trustees  in  the  place  of  one  trustee  of  unsound  mind,  not 
found  so  by  inquisition,  one  resident  abroad,  and  one  who  was  dead.  See  further 
as  to  the  exercise  of  the  jurisdiction  where  the  trustee  is  a  lunatic  and  the  lands  are 
in  Ireland  {Re  Lamotte,  4  Ch.  D.  325). 
As  to  service  on  the  committee,  see  note  to  sect.  40.  Service  on 

{p)  Vesting  orders  may  be  made  in  pursuance  of  decrees,  see  s.  30,  infra.  committee. 

Vesting  orders  should  contain  some  description  of  the  property  comprised  in  them  Vestiso 
{Ee  Ord,  3  W.  R.  386).  ,.  „  .        Oedebs  op 

The  Court  will  make  orders  vesting  lands  to  "  such  uses  as  a  person  shall  appomt,  Xi^sn. 
gnd  in  default  to  such  person  in  fee  "  {Ee  Powell,  4  K.  &  J.  338,  where  the  object  ' 

was  to  save  the  expense  of  an  acknowledgment  by  a  feme  covert,  a  mortgagee's  '-^  ''^hat  uses, 
executrix),  or  to  uses  in  bar  of  dower  {Ee  Lush,  5  De  G.  &  Sm.  436 ;  Bavey  v.  To  uses  in 
Miller,  1  Sm.  &  G.  App.  xix. ;  overruling  Re  Howard,  5  De  G.  &  Sm.  436) ;  but  bar  of  dower, 
will  not,  it  seems,  insert  in  an  order  a  declaration  barring  dower  {Re  Lush) ;  see 
Seton,  519. 

M.  I' 
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An  order  was  made  to  vest  a  legal  estate  outstanding  in  an  infant  mortgagee  in 
the  devisees  of  the  mortgagor,  subject  to  a  legacy  charged  on  the  land  by  his 
will  (JS«  JSUerthorpe,  18  Jur.  666  ;  see  Be  Winteringham's  Trusts,  3  W.  R.  578). 

A  vesting  order  was  discharged  and  a  conveyance  directed,  under  s.  21,  for  the 
purpose  of  expressing  reservations  as  to  mines  in  Turner  v.  Speakman,  Seton,  534  ; 
see  Langhbrn  v.  Langhorri,  21  L.  J.  Ch.  860. 

It  was  held  that  vesting  orders  of  land  under  the  Act  could  only  be  made  where 
the  person  from  whom  the  land  was  to  be  devested  had  a  legal  estate,  and  not 
where  he  had  a  mere  power  [Re  Porter,  3  W.  R.  583)  ;  but  the  order  was  subse- 
quently made  in  that  case,  see  Seton,  519  ;  and  see  Ite  Boyee,  i  De  Gr.  J.  &  S. 
205 ;  12  W.  R.  359 ;  and  compare  Re  Rathbone,  2  Ch.  D.  483,  cited  infra,  as  to 
vesting  orders  of  personalty  where  there  is  no  legal  personal  representative. 

As  to  the  propriety  of  a  vesting  order  where  the  interest  to  be  assigned  is  only 
equitable,  see  note  (j),  b.  30. 

As  to  vesting  orders  of  copyholds,  see  note  (d),  s.  28. 

See  s.  20,  by  which  the  Court  may  appoint  a  person  to  convey  in  certain  cases 
instead  of  maMng  a  vesting  order. 

A  vesting  order  may  be  made  under  the  Act,  even  though  there  is  no  incapacity 
in  the  person  seised  of  the  legal  estate  to  execute  a  conveyance  ;  see  Re  Manning, 
Kay,  App.  xxviii.  (under  sect.  34) ;  Saneox  v.  Spittle,  3  Sm.  &  G.  478. 

As  to  costs  of  applications  for  vesting  orders,  see  note  {k),  a.  51. 

A  vesting  order  of  stock  or  other  personalty  can  be  made  though  the  last  trustee 
died  intestate  and  had  no  personal  representative,  so  that  there  is  no  existing 
interest  to  be  vested  (Re  Rathbone,  2  Ch.  D.  483  ;  Re  Mundel,  8  W.  R.  683  ;  Re  Driver, 
19  Eq.  352 ;  Re  Dalgleish,  4  Ch.  D.  143) ;  and  see  Re  Dixon,  21  W.  R.  220 ;  Re 
Crowe,  14  Ch.  D.  610. 

The  vesting  order  binds  the  Bank  (ss.  20  and  26,  and  sect.  6  of  the  Extension  Act, 
post)  •  but  the  Bank  appealed  successfully  against  an  order  vesting  the  right  to 
transfer  a  fractional  part  of  a  dividend  of  stock,  and  the  new  trustees  in  that  case 
were  consequently  enabled  to  receive  the  arrears  of  the  dividends,  and  directed  to 
retain  only  such  part  as  was  subject  to  the  trust  {Re  Stewart,  8  W.  R.  425).  Nor 
will  the  Court  generally  vest  the  right  to  receive  or  transfer  future  dividends  of 
stock  in  a  person  in  whose  name  the  stock  is  not  standing  ;  see  Re  Bartnall,  5  De 
Qc.  &  Sm.  Ill ;  and  even  where  an  order  was  made  (under  sect.  22)  vesting  the 
right  to  receive  "dividends  now  due  or  hereafter  to  accrue  due,"  in  three  out  of 
four  trustees,  one  being  out  of  the  jurisdiction,  this  order  was,  on  the  appeal  of 
the  Bank,  varied  by  limiting  the  right  of  the  three  trustees  to  receive  the  dividends 
to  their  joint  lives  [Re  Peyton,  25  Beav.  317  ;  2  De  Gr.  &  J.  290). 

In  the  case  of  an  order  to  be  acted  upon  by  the  Bank  the  circumstances  bringing 
the  case  within  the  Act  should  be  shown  upon  the  order  (Re  Ellis,  24  Beav.  426 ;  Re 
Mainwaring,  26  Beav.  172)  ;  see  Seton,  514. 

The  Camt  maj  give  directions  as  to  how  the  right  to  transfer  is  to  be  exercised, 
e,  g.,  may  direct  it  to  be  paid  into  Court  under  the  Trustee  Relief  Act;  see  post, 
sect.  31,  and  note. 

The  Court  has  vested  the  right  to  transfer  stock,  &c.,  in  the  cestuis  que  trust 
themselves  under  this  section  and  sect.  24  combined  ;  see  Re  White,  5  Ch.  698. 

(q)  An  order  under  this  section  vesting  lands  vested  in  a  lunatic  trustee  as  tenant 
in  tail  will  bar  the  estate  tail,  though  the  Eiues  and  Recoveries  Act  be  not  referred 
to  (Re  Mason,  7  Ch.  D.  707). 

IV.  And  be  it  enacted,  that  when  any  lunatic  or  person  of  unsound 
mind  shall  be  entitled  to  any  contingent  right  (r)  in  any  lands  upon 
any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Lord 
Chancellor  (s),  intrusted  as  aforesaid,  to  make  an  order  wholly  releas- 
ing such  lands  from  such  contingent  right,  or  disposing  of  the  same  to 
such  person  or  persons  as  the  said  Lord  Chancellor  shall  direct ;  and 
the  order  shall  have  the  same  effect  as  if  the  trustee  or  mortgagee  had 
been  sane,  and  had  duly  executed  a  deed  so  releasing  or  disposing  of 
the  contingent  right. 


V)  As  to  the  definition  of  "contingent  right"  see  sect.  2,  ante, 
s)  See  note  (o)  to  sect.  3,  ante,  p.  65. 


V.  And  be  it  enacted,  that  when  any  lunatic  or  person  of  unsound 


Stock  and 

of'wi^"'"^    ^^^  ^^^^^  ^®  ®°-^®V  entitled  to  any  stock  or  to  any  chose  in  action 
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Tipoii  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Lotd  13  &  14  Vict. 
Chancellor  intrusted  as  aforesaid  {t)  to  make  an  order  vesting  in  any     "•  ^°'  °-  ^- 
person  or  persons  the  right  to  transfer  such  stock,  or  to  receive  the  trustees  and 
dividends  or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  "o'^^&^iiSss. 
action,  or  any  interest  in  respect  thereof ;  and  when  any  person  or 
persons  shall  be  entitled  jointly  with  any  lunatic  or  person  of  unsound 
mind  to  any  stock  or  chose  in  action  upon  any  trust  or  by  way  of 
mortgage,  it  shall  be  lawful  for  the  said  Lord  Chancellor  to  make  an 
order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for  and  recover  such  chose  in 
action,  or  any  interest  in  respect  thereof,  either  in  such  person  or 
persons  so  jointly  entitled  as  aforesaid,  or  in  such  last-mentioned 
person  or  persons  together  with  any  other  person  or  persons  the  said 
Lord  Chancellor  may  appoint  (u). 

{()  See  note  (o)  to  sect.  3,  ante,  p.  63. 

(m)  See  Se  Stewart,  8  W.  B.  297  ;  Se  Ohauncey,  "W.  N".  (1866),  217  ;  14  W.  R.  849. 
The  order  should  not  vest  the  stock  in  the  persons  beneficially  entitled,  except  as 
trustees  (Re  Cmrie,  10  Ch.  D.  93  ;  and  see  Re  Holland,  16  Ch.  D.  672). 

The  Court  has  jurisdiction  under  this  section  to  make  an  order  vesting  the  right 
to  transfer  the  stock  solely  in  the  co-trustees,  and  the  order  may  he  made  in,  lunacy 
only  [Re  Watson,  19  Ch.  D.  334,  overruKng  Re  Nash,  16  Ch.  D.  603). 

The  husband  of  a  married  woman  trustee  was  held  to  be  a  trustee  wiihin  the 
meaning  of  the  Act,  and  an  order  made  accordingly  [Re  Wood,  3  De  G.  F.  &  J.  125) ; 
see  now  Married  "Women's  Property  Act,  1882,  s.  18,  infra. 

Where  one  of  the  executors  of  a  person  in  whose  name  stock  was  standing  became 
a  lunatic,  an  order  was  made  in  lunacy  vesting  the  right  to  call  for  a  transfer,  and 
to  transfer  the  stock,  in  the  other  executors  (Re  Wacher,  22  Ch.  D.  635 ;  Re  White, 
S  Ch.  698). 

As  to  Irish  railway  stock  standing  in  the  name  of  a  trustee  who  becomes  of 
Tinsound  mind,  see  Re  Sodgson,  11  Ch.  D.  888,  cited  in  note  to  sect.  56,  infra. 

VI.  And  be  it  enacted,  that  when  any  stock  shall  be  standing  in  Steele  of  de- 
the  name  of  any  deceased  person  whose  personal  representative  is  a  in^name^of°"^ 
lunatic  or  person  of  unsound  mind,  or  when  any  chose  in  action  shall  lunatic  per- 
be  vested  in  any  lunatic  or  person  of  unsound  mind  as  the  personal  gentetive'^^" 
representative  of  a  deceased  person,  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  make  an  order  vesting  the  right 
to  transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  and  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  in  any  person  or  persons  he  may  appoint  (y). 

[y)  See  the  notes  to  last  section. 

Vn.  And  be  it  enacted,  that  where  any  infant  shall  be  seised  {%)  or  Mstates  of 
possessed  of  any  lands  upon  any  trust  or  by  way  of  mortgage  (o),  it  trustees  and 
shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  mortgagees 
such  lands  in  such  person  or  persons  in  such  manner  and  for  such  °    *°  " 
estate  as  the  said  Court  shall  direct;  and  the  order  shall  have  the 
same  effect  as  if  the  infant  trustee  or  mortgagee  had  been  twenty-one 
years  of  age,  and  had  duly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the  same  estate  (J). 

(z)  "  Seised  "  includes  an  estate  tail  [Re  Sherard,  1  De  O.  J.  &  S.  421). 

f2 
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13  &  14  Vict.        (a)  As  to  what  words  in  a  will  are  sufficient  to  carry  estates  held  on  trust  or  - 
0  60,  s   7       mortgage,  and  to  prevent  their  descending  on  infant,  &o.,  heirs,  see  Lewin,  207  ; 

lie  Arrowsmith,  6  W.  E.  642 ;  Ee  Finney,  3  GifE.  465  ;  Lyaaght  v.  JEdwards,  2  Ch. 

Eeconveyanoe  D.  499 ;  and  for  the  present  law  see  Conveyancing  Act,  1881,  o.  30,  and  note 
of  mortgaged    thereto,  infra.  .     ,   .,         , 

and  trust  (*)  An  order  vesting  the  legal  estate  of  an  infant  remainderman  in  tail,  made 

estates.  with  the  consent  of  the  tenant  for  life,  as  protector,  will  bar  the  entail  [Powell  v. 

„  J  V  ■  Matthews,  1  Jur.  N.  S.  973).  Eor  form  of  order  see  Seton,  503.  See  also  Sargreaves 
Order  barrmg  ^  jfTright,  1  W.  R.  408;  Singleton  v.  Ropkins,  i  W.  K.  107;  Se  Bloomar,  2  De  G. 
entail.  &  J.  88  ;  Se  Lmh,  5  De  G.  &  Sm.  436  ;  Se  Ellerthorpe,  18  Jur.  669. 

Contingent  YIII.  And  be  it  enacted,  that  where  any  infant  shall  be  entitled  to 

trasters  Ltd"'  a^y  contingent  right  in  any  lands  upon  any  trust  or  by  way  of  mort- 
mortgagees  gage  (c)  it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
m  land.  order  wholly  releasing  such  lands  from  such  contingent  right,  or  dis- 

posing of  the  same  to  such  person  or  persons  as  the  said  Court  shaU 
direct ;  and  the  order  shall  have  the  same  e:5ect  as  if  the  infant  had 
been  twenty-one  years  of  age,  and  had  duly  executed  a  deed  so 
releasing  or  disposing  of  the  contingent  right  {d). 

(c)  See  note  (a)  to  s.  7,  supra. 

(d)  See  last  note,  and  as  to  contingent  rights  of  unborn  persons,  see  sect.  16. 

Trustees  of  IX.  And  be  it  enacted,  that  when  any  person  solely  seised  or  pos- 

landoMio/  gessed  of  any  lands  upon  any  trust  (e)  shall  be  out  of  the  jurisdiction 
of  the  Court,  of  the  Court  of  Chancery,  or  cannot  be  found,  it  shall  be  lawful  for 
the  said  Court  to  make  an  order  vesting  such  lands  in  such  person  or 
persons  in  such  manner  and  for  such  estate  as  the  said  Court  shall 
direct ;  and  the  order  shall  have  the  same  effect  as  if  the  trustee  had 
duly  executed  a  conveyance  or  assignment  of  the  lands  in  the  same 
manner  and  for  the  same  estate  (/). 

(e)  As  to  the  meaning  of  the  word  "trust,"  see  s.  2,  ante,  p.  63. 
A  mortgagee  is  not  a  trustee  within  the  section  (s.  2,  amte). 

lUCortgagor  (/)  An  absconding  mortgagor  was  declared  a  trustee  for  the  mortgagee  after  a 

out  of  juris-      decree  for  foreclosure  upon  motion  under  this  section  (Lechmere  v.  Clamp,  31  Beav. 
diction  de-         578  ;  see  30  Beav.  218) ;  but  such  a  declaration  could  only  be  obtained  on  a  separate 
clared  trustee,   application  {Smith  v.  Boucher,  1  Sm.  &  G.  72)  ;  see  the  30th  section,  and  note  (j) 
thereto,  and  Se  Underwood,  3  K.  &  J.  745. 

Where  a  testator  devised  copyholds  to  one  of  two  daughters  and  after  his  death 
both  the  daughters  being  his  co-heiresses  were  admitted  as  tenants  in  common,  it 
was  held  that  an  order  vesting  the  legal  estate  of  the  daughter  not  beneficially 
entitled,  who  was  out  of  the  jurisdiction,  in  trustees  for  the  other  daughter,  was 
rightly  made  under  this  section  (McMurray  v.  Spicer,  5  Eq.  527).  Where  the  '- 
defendant  in  a  specific  performance  suit  (who  had  been  served  by  substitution)  did 
not  appear  at  the  hearing  the  Court  made  a  decree  vesting  the  estate  in  the  plaintiff 
{Murphy  v.  Vincent,  40  L.  J.  Ch.  378).  See  also  Wilks  v.  Groom,  6  De  G.  M.  &  G. 
206 ;  2  Jur.  N.  S.  1077  ;  ReSkitter,  4  W.  E.  791.  Where  the  heir  of  the  last 
surviving  trustee  was  a  lunatic  and  out  of  the  jurisdiction  the  order  was  made  in 
the  Chancery  Division  only  [Re  Gardner,  10  Ch.  D.  29). 

Where  per-  X.  And  be  it  enacted,  that  when  any  person  or  persons  shall  be 

of'i^^s  '*"      seised  or  possessed  of  any  lands  joiatly  (/")  with  a  person  out  of  the 
jointly  with     jurisdiction  of  the  Court  of  Chancery,  or  who  cannot  be  found,  it  shall 
jurMctim^  ^®  lawful  for  the  said  Court  to  make  an  order  vesting  the  lands  in  the 
,  Court,  &c.        person  or  persons  so  jointly  seised  or  possessed,  or  in  such  last-men- 
tioned person  or  persons  together  with  any  other  person  or  persons,  in 
such  manner  and  for  such  estate  as  the  said  Court  shall  direct :  and 
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tlie  order  shall  have  the  same  effect  as  if  the  trustee  out  of  the  juris-  13  &  u  Viot. 
diction,  or  who  cannot  he  found,  had  duly  executed  a  conveyance  or  "■  ^"i  «■  10. 
assignment  of  the  lands  in  the  same  manner  for  the  same  estate  (^r). 

(/■)  The  words  "seised  jointly"  are  not  limited  to  a  ^tTictlj  Joint  tenancy  (Se 
Greenuood,  27  Ch.  D.  359). 

(g)  The  section  only  applies  ■where  the  persons  are  so  seised  upon  a  trust.  An 
order,  therefore,  will  not  be  made  vesting  in  a  purchaser  the  estate  of  an  absent 
mortgagee,  unless  such  mortgagee  be  also  a  tmstee  [Re  Osiorn,  12  Eq.  392:  Se 
Walker,  3  Ch.  D.  209  ;  Me  Watkin,  "W.  N.  (1876),  232). 

Where  a  new  trustee  is  appointed,  in  the  place  of  one  out  of  the  jurisdiction,  or 
who  cannot  be  found,  the  estate  may  be  vested  in  such  new  trustee  and  the  con- 
tinuing trustees,  notwithstanding  the  words  of  the  latter  part  of  this  section  (Smith 
V.  Smith,  3  Drew.  72  ;  18  Jur.  1047  ;  Se  Marquis  of  Bute,  Johns.  15 ;  5  Jur.  N.  S. 
487,  overruling  Me  Watts,  9  Ha.  106 ;  Me  Flyer,  ibid.  220). 

Where  a  legal  estate  had  descended  on  two  co-heirs  of  a  deceased  mortgagee  ia 
fee,  one  of  whom  was  out  of  the  jurisdiction,  an  order  was  made  under  this  section 
vesting  it  in  the  other  alone  (Me  Tempter,  i  N.  R.  494 ;  Me  Griemoood,  27  Ch.  D. 
359  ;  but  see  Me  Osiorn;  Me  Walker).  ' 

XI.  And  he,  it  enacted,  that  when  any  person  solely  entitled  to  a  Contingent 
contingent  right  in  any  lands  upon  any  trust  shall  he  out  of  the  juris-  "i'^^^  °^ 
diction  of  the  Court  of  Chancery,  or  cannot  he  found,  it  shall  be  lawful  jurisdiction  in 
for  the  said  Court  to  make  an  order  wholly  releasing  such  lands  from  '""'''• 
such  contingent  right,  or  disposing  of  the  same  to  such  person  or  per- 
sons as  the  said  Court  shall  direct ;  and  the  order  shall  have  the  same 

effect  as  if  the  trustee  had  duly  executed  a  conveyance  so  releasing  or 
disposing  of  the  contingent  right. 

XII.  And  he  it  enacted,  that  when  any  person  jointly  entitled  with  Where  per- 
any  other  person  or  persons  to  a  contingent  right  in  any  lands  upon  ^ointiy  en- 
any  trust  shall  be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  titled  with 
cannot  be  found,  it  shall  be  lawful  for  the  said  Court  to  make  an  order  °/ie^I^risdicHon 
disposing  of  the  contingent  right  of  the  person  out  of  the  jurisdiction,  of  the  Court 
or  who  cannot  be  found,  to  the  person  or  persons  so  jointly  entitled  as  ,.°„^/i^  ^2" 
aforesaid,  or  to  such  last-mentioned  person  or  persons  together  with 

any  other  person  or  persons ;  and  the  order  shall  have  the  same  effect 
as  if  the  trustee  out  of  the  jurisdiction,  or  who  cannot  he  found,  had 
duly  executed  a  conveyance  so  releasing  or  disposing  of  the  contingent 
right.  , 

XIII.  And  be  it  enacted,  that  where  there  shall  have  been  two  or  When  it  is 

more  persons  jointly  |Seised  or  possessed  of  any  lands  upon  any  trust  ""^ff*'" 

and  it  shall  be  uncertain  which  of  such  trustees  was  the  survivor,  it  several 

shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting:  trustees  was 

.     ■'  inn    ™®  surmvor, 

such  lands  in  such  person  or  persons  m  such  manner  and  for  such  lands  may  be 

estate  as  the  said  Court  shall  direct ;  and  the  order  shall  have  the  same  vested, 
effect  as  if  the  suxvivor  of  such  trustees  had  duly  executed  a  convey- 
ance or  assignment  of  the  lands  in  the  same  manner  for  the  same 
estatb. 

XIV.  And  be  it  enacted,  that  where  any  one  or  more  person  or  When  it  is 
persons  shall  have  been  seised  or  possessed  of  any  lands  upon  any  ^h^theTthe 
trust  and  it  shall  not  be  known,  as  to  the  trustee  last  known  to  have  last  trustee 
been  seised  or  possessed,  whether  he  be  living  or  dead,  it  shall  be  °jt,j„Jor  dead, 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands 
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in  such,  person  or  persons  in  suck  manner  and  for  such  estate  as  the 
said  Court  shall  direct ;  and  the  order  shall  have  the  same  effect  as  if 
the  last  trustee  had  duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  for  the  same  estate. 

XV.  And  be  it  enacted,  that  when  any  person  seised  of  any  lands 
upon  any  trust  shall  have  died  intestate  as  to  such  lands  without  an 
heir  (A),  or  shall  have  died  and  it  shall  not  be  known  who  is  his  heir 
or  devisee,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
order  vesting  such  lands  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  said  Court  shall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  heir  or  devisee  of  such  trustee  had  duly 
executed  a  conveyance  of  the  lands  in  the  same  manner  for  the.  same 
estate  {hh). 

[h]  See  Be  Wilkinson,  10  Jur.  N.  S.  716  ;  12  W.  E.  522. 

[hh)  This  section  does  not  apply  to  leaseholds  (iJe  Mundel,  8  W.  R.  683) .  But 
the  drfficnlty  may  be  got  over  by  appointing'  new  trustees  of  the  leaseholds  and 
making  a  vesting  order  under  sect.  34  (Re  Rathbone,  2  Ch.  D.  483  ;  Re  Balgleiih,  4 
Ch.  D.  143  ;  and  see  Re  Crowe,  14  Ch.  D.  610). 

Where  a  testatrix  devised  real  estate  in  trust  for  sale,  but  the  trustee  died  in  her 
lifetime  and  it  was  not  known  who  was  her  heir,  the  Court  had  no  jurisdiction  in 
the  absence  of  the  heir  to  appoint  a  trustee  or  make  a  vesting  order  Ifiwmon  v. 
Simpson,  5  Eq.  332). 

Where  a  mortgage  was  made  by  way  of  trust  for  sale  the  mortgagee  was  held  to 
be  a  trustee  within  this  section  [Re  Underwood,  3  K.  &  J.  745  ;  Re  Keeler,  9  Jur. 
N.  S.  95  ;  11  W.  R.  62).  Where  a  trustee  of  copyholds  held  in  trust  for  a  bene- 
ficiary absolutely  died  without  an  heir,  the  Court  vested  the  estate  in  the  beneficiary 
{Re  Godfrey,  23  Ch.  D.  205  ;  31  W.  R.  426  ;  and  see  sect.  28,  post). 

As  to  the  devolution  of  trust  and  mortgage  estates  on  a  death  occurring  after 
Slst  December,  1881,  see  Conveyancing  Act,  1881,  b.  30,  infra. 

Contingent  XVI.  And  be  it  enacted,  that  when  any  lands  are  subject  to  a  con- 

right  of  wniorn  tingent  right  in  an  unborn  person  {i)  or  class  of  unborn  persons  who 
-    - "  upon  coming  into  existence  would  in  respect  thereof  become  seised  or 

possessed  of  such  lands  upon  any  trust,  it  shall  be  lawful  for  the  Court 
of  Chancery  to  make  an  order  which  shall  wholly  release  and  discharge 
such  lands  from  such  contingent  right  in  such  unborn  person  or  class 
of  unborn  persons,  or  to  make  an  order  which  shall  vest  in  any  person 
or  persons  the  estate  or  estates  which  such  unborn  person  or  class  of 
unborn  persons  would  upon  coming  into  existence  be  seised  or  possessed 
of  in  such  lands  {j). 

(i)  See  a  similar  provision  in  s.  30,  infra,  for  discharge  of  contingent  rights  in  a 
suit.  There  "  unborn  persons  "  are  held  to.  include  persons  who  cannot  be  ascer- 
tained, e.  g.,  heirs  of  a  living  person,  note  [h],  p.  78,  post. 

(j)  For  oases  on  this  section,  see  Sargreaves  v.  Wright,  1  W.  E.  408  ;  Wake  v. 
17  Jur.  545  ;  1  W.  R.  283. 


Discharge  of 
contingent 
rightsin  suits. 


Sects.  17  &  18.       [The  17th  and  18th  sections  of  this  Act  are  repealed  by  the  "  Trustee  Extension 
Act,  1852,"  s.  2,  post,  p.  90.] 


Heir  or 
devisee  of 
mortgagee 
of  land. 


XIX.  And  be  it  enacted,  that  when  any  person  to  whom  any  lands 
have  been  conveyed  by  way  of  mortgage  shall  have  died  without  having 
entered  into  the  possession  or  into  the  receipt  of  the  rents  and  profits 
thereof,  and  the  money  due  in  respect  of  such  mortgage  shall  have  been 
paid  to  a  person  entitled  to  receive  the  same,  or  suchlast-mentionedperson 
shall  consent  to  an  order  for  the  reconveyance  of  such  land,  then  in  any 
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of  the  following  cases  it  shall  be  lawful  for  the  Court  of  Chancery  (k)  to  13  &  14  Viot. 
make  an  order  vesting  such  lands  in  such  person  or  persons  in  such  °'  ^'''  °'  ^^- 
manner  and  for  such  estate  as  the  said  Court  shaU  direct;  (that  is  to  say), 

When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the  [0"?  of  Juris- 

jurisdiction  of  the  Court  of  Chancery,  or  cannot  be  found :  'H'Hon.'i 

When  an  heir  or  devisee  of  such  mortgagee  shall  upon  a  demand  by  [Eefming  to 
a  person  entitled  to  require  a  conveyance  of  such  lands,  or  a  duly  °°°-'^^y-i 
authorised  agent  of  such  last-mentioned  person,  have  stated  in 
writing  that  he  will  not  convey  the  same;  or  shall  not  convey  the 
same  for  the  space  of  twenty-eight  days  next  after  a  proper  deed 
for  conveying  such  lands  shall  have  been  tendered  to  him  by  a 
person  entitled  as  aforesaid,  or  a  duly  authorised  agent  of  such 
last-mentioned  person : 
When  it  shall  be  uncertain  which  of  several  devisees  of  such  mort-  IVncertam.'] 

gagee  was  the  survivor : 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  devisees  of 
such  mortgagee,  or  as  to  the  heir  of  such  mortgagee  whether 
he  be  living  or  dead : 
WTien  such  mortgagee  shall  have  died  intestate  as  to  such  lands,  and  [Intestate 
without  an  heir  (J),  or  shall  have  died  and  it  shall  not  be  known  jigi^^ 
who  is  his  heir  or  devisee  (m). 
And  the  order  of  the  said  Court  of  Chancery  made  in  any  one  of  the 
foregoing  cases  shall  have  the  same  effect  as  if  the  heir  or  devisee  or 
surviving  devisee  (as  the  case  may  be)  had  duly  executed  a  conveyance 
or  assignment  of  the  lands  in  the  same  manner  and  for  the  same 
estate  {n). 

(4)  Now  the  Cliancery  Division  of  the  High  Court  (Jud.  Act,  1873,  s.  34). 

(i)  See  Be  Minchin,  2  W.  B.  179. 

(m)  See  Ee  TFhite,  W.  N.  (1881),  115 ;  29  W.  E.  820. 

(»)  It  was  at  first  held  that  this  section  applied  only  to  oases  of  reconveyance 
after  payment  of  the  mortgage  debt ;  and  not  to  oases  where,  the  mortgage  money 
not  having  been  paid,  it  was  desired  to  vest  in  the  personal  representatives  of  the  mort- 
gagee the  legal  estate  outstanding  in  his  heir  {Be  Meyrick,  9  Ha.  116)  ;  but  such 
orders  have  since  been  made  {Be  Bodm,  1  De  G.  M.  &  a.  57  ;  16  Jur.  279  ;  9  Ha. 
820  ;  Be  Lea,  6  W.  E.  482).  It  seems  doubtful,  however,  whether  the  order  ought 
to  be  made  unless  a  sale  or  transfer  is  contemplated  {Be  Hewitt,  27  L.  J.  Ch.  302 ; 
but  see  Be  Led). 

For  the  recent  enactments  as  to  the  devolution  of  trust  and  mortgage  estates  on 
death,  see  Conveyancing  Act,  1881,  a.  30,  and  note  thereto,  infra. 

XX.  And  be  it  enacted,  that  in  every  case  where  the  Lord  Chan-  Power  to 

ceUor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  shall,  under  appoint  a 

.  person  to 

the  provisions  of  this  Act,  be  enabled  to  make  an  order  havmg  the  convey  in 

effect  of  a  conveyance  or  assignment  of  any  lands,  or  having  the  oertam  cases. 
effect  of  a  release  or  disposition  of  the  contingent  right  of  any  person 
or  persons,  bom  or  unborn,  it  shall  also  be  lawful  for  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  the  Court  of  Chancery  (as  the  case 
may  be),  should  it  be  deemed  more  convenient,  to  make  an  order 
appointing  a  person  to  convey  or  assign  such  lands,  or  release  or  dis- 
pose of  such  contingent  right  (o) ;  and  the  conveyance  or  assignment, 
or  release  or  disposition,  of  the  person  so  appointed,  shall,  when  in 
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13  &  14  Vict,  conformity  with  the  terms  of  the  order  hy  which  he  is  appointed,  have 
c.  60,  B.  20.  ^-^^  same  effect,  in  conveying  or  assigning  the  lands,  or  releasing  or 
disposing  of  the  contingent  right,  as  an  order  of  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  would  in  the  par- 
ticular case  have  had  under  the  provisions  of  this  Act ;  and  in  every 
case  where  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  shall,  under  the  provisions  of  this  Act,  be  enabled  to 
make  an  order  vesting  in  any  person  or  persons  the  right  to  transfer 
any  stock  transferable  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  or  of  any  other  company  or  society  established, 
or  to  be  established,  it  shall  also  be  lawful  for  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  if  it  be  deemed  more 
convenient,  to  make  an  order  directing  the  secretary,  deputy  secretary, 
or  accountant-general  for  the  time  being  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  any  ofB.cer  of  such  other  company  or 
society,  at  once  to  transfer  or  join  in  transferring  the  stock  to  the  per- 
son or  persons  to  be  named  in  the  order ;  and  this  Act  shall  be  a  fuU 
and  complete  indemnity  and  discharge  to  the  Governor  and  Company 
of  the  Bank  of  England,  and  all  other  companies  or  societies  and 
their  officers  and  servants,  for  all  acts  done  or  permitted  to  be  done 
pursuant  thereto  {p). 

(o)  For  form  of  order,  see  Seton,  507,  No.  15. 

Ip)  See  Se  Dickson,  W.  N.  (1872),  223 ;  27  L.  T.  671  ;  S.  0.  mm.  Be  Dixon,  21 
W.  E.  220  ;  Se  Frice,  W.  N.  (1883),  202,  rated  in  note  to  sect.  25,  post. 

In  determining  whether  to  make  a  vesting  order  or  to  appoint  a  person  to  con- 
vey, the  Court  is  guided  hy  the  relative  expense  of  the  two  modes  {Sancox  v.  Spittle, 
3  Sm.  &  Gr.  478  ;  and  see  Sheperd  v.  Churchill,  25  Beav.  21 ;  Wilka  v.  Groom,  6 
De  a.  M.  &  G.  205  :  2  Jur.  N.  S.  1077). 

As  to  lands  in  XXI.  And  be  it  enacted,  that  as  to  any  lands  situated  within  the 
Lancaster  and  Duchy  of  Lancaster  or  the  Counties  Palatine  of  Lancaster  or  Durham, 
it  shall  be  lawful  for  the  Court  of  the  Duchy  Chamber  of  Lancaster, 
the  Court  of  Chancery  in  the  County  Palatine  of  Lancaster  (y),  or  the 
Court  of  Chancery  in  the  County  Palatine  of  Durham,  to  make  a  Hke 
order  in  the  same  cases  as  to  any  lands  within  the  jurisdiction  of  the 
same  Courts  respectively,  as  the  Court  of  Chancery  has  under  the 
provisions  hereinbefore  contained  been  enabled  to  make  concerning 
any  lands  ;  and  every  such  order  of  Jhe  Court  of  the  Duchy  Chamber 
pi  Lancaster,  the  Court  of  Chancery  in  the  County  Palatine  of  Lan- 
caster, or  the  Court  of  Chancery  in  the  County  Palatine  of  Durham, 
shall,  as  to  such  lands,  have  the  same  effect  as  an  order  of  the  Court 
of  Chancery :  Provided  always,  that  no  person  who  is  anywhere  within 
the  limits  of  the  jurisdiction  of  the  High  Court  of  Chancery  shaU  be 
deemed  by  such  local  Courts  to  be  an  absent  trustee  or  mortgagee 
within  the  meaning  of  this  Act. 

17  &  18  Vict.        (?)  See  now  17  &  18  Vict.  o.  82,  s.  11,  which  extends  all  the  powers  of  this  and 
c.  82,  s.  11.       the  Extension  Act  to  property  in  the  County  Palatine  of  Lancaster.     But  the  Act 

does  not  give  the  "Vioe-Chanoellor  of  the  Duchy  Court  jurisdiction  in  lunacy  (Re 

Ormerod,  3  De  G.  &  J,  249). 
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XXII.  And  be  it  enacted,  that  when  any  person  or  persons  shall  13  &  14  Vict. 
be  jointly  entitled  with  any  person  out  of  the  jurisdiction  of  the  Court    °-  ^°'  ^-  ^'^^ 
of  Chancery  (»•),  or  who  cannot  be  found,  or  concerning  whom  it  shall  Wheutrustees 
be  uncertain  whether  he  be  living  or  dead,  to  any  stock  or  chose  in  °|  ^*'"!'  °^  . 
action  upon  any  trust,  it  shall  be  lawful  for  the  said  Court  to  make  an  lutofthTj^a- 
order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi-  ^J*'"".  or 
dends  or  income  thereof  («),  or  to  sue  for  or  recover  such  chose  in  M«JrS! 
action,  or  any  interest  in  respect  thereof,  either  in  such  person  or 
persons  so  jointly  entitled  as  aforesaid,  or  in   such  last-mentioned 
person  or  persons  together  with  any  person  or  persons  the  said  Court 
may  appoint ;  and  when  any  sole  trustee  of  any  stock  or  chose  in 
action  shall  be  out  of  the  jurisdiction  of  the  said  Court,  or  cannot  be 
found,  or  it  shall  be  uncertain  whether  he  be  living  or  dead,  it  shall 
be  lawful  for  the  said  Court  to  make  an  order  vesting  the  right  to 
transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof  («), 
or  to  sue  for  and  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  in  any  person  or  persons  the   said  Court  may  ap- 
point {t). 

if)  Now  the  Cihancery  Division  of  the  High  Court  (Jud.  Act,  1873,  e.  3i). 

(s)  These  words  include  future  dividends  ;  see  cases  decided  upon  next  sections. 

it)  Per  forms  of  orders  see  Setou,  508-510  ;  Coles  v.  Senbow,  W.  N.  (1873),  60. 
An  order  was  made  where  the  death  of  a  trustee  could  not  be  formally  proved  (Me 
Bourke,  2  De  G.  J.  &  S.  426). 

Where  the  husband  of  an  executrix  was  out  of  the  jurisdiction  a  vesting  order  Husband  of 
was  made  under  this  section  {Ex  parte  Bradshaw,  2  De  Gr.  M.  &  Gr,  900 ;  see  now  executrix. 
Married  Women's  Property  Act,  1882,  s.  18,  infra). 

Where  one  q|  two  trustees  was  dead,  and  it  was  uncertain  whether  the  other  was  Surviving 
alive  or  not,  the  Court  refused  to  treat  him  as  a  sole  trustee  (Re  Randall,  1  Drew,   trustee. 
401).     Under  special  circumstances  the  fight  to  the  stock  or  chose  in  action  has  been  -y    . . 
vested  in  the  persons  beneficially  entitled  {Re  Ryan,  9  W.  R.  137  ;  Ex  parte  Brad-     .  ?'>§' 
ahaw;  contra.  Re  Brass,  4  W.  E.  764)  ;  and  see  Re  Bomhe ;  Re  Dickson,  W.  N.   ?^  1™    . 
(1872),  223,  S.  0.  nom.  Re  Dixon,  21  W.  E.  220.    But  orders  which  would  be  in  "enehoianes ; 
effect  administei-ing  trusts  wiU  not  be  made  ;  and  it  seems  that  instead  of  vesting  a 
trust  fund  in  the  beneficiaries  the  Court  will  appoint  new  trustees,  and  leave  the 
persons  beneficially  entitled  to  take  the  necessary  steps  for  putting  an  end  to  the 
trusts  {Re  Currie,  10  Ch.  D.  93 ;  Re  Solland,  16  Ch.  D.  672 ;  Re  Dickson,  W.  N. 
(1872),  223,  S.  C.  nom.  Re  Dixon,  21  W.  K.  220  ;  but  see  Re  Godfrey,  23  Ch.  D.  205  ; 
31  W.  R.  426).     Where  one  of  four  trustees  of  stock  was  out  of  the  jurisdiction  and  in  three 
the  Court  vested  in  the  other  three  the  right  to  receive  the  dividends  to  accrue  of  four 
during  their  joint  lives  {Re  Peyton,  2  De  Gr.  &  J.  290  ;  25  Beav.  317  ;  4  Jur.  N.  S.  trustees. 
370,  469). 

As  to  the  order  where  a  person  of  unsound  mind  was  trustee  of  part  of  a  sum  of 
stock,  and  beneficially  entitled  to  the  rest,  see  Re  Stewart,,  2  De  Gr.  F.  &  J.  1. 

The  Court  has  power  under  this  section  to  vest  the  right  to  receive  the  future 
dividends,  as  well  as  those  already  accrued  {Re  Feyton  ;  see,  however,  Re  Sartnall, 
5  De  G.  &  S.  Ill  ;  16  Jur.  33). 

XXni.  And  be  it  enacted,  that  where  any  sole  trustee  of  any  stock  When  trustee 

or  chose  in  action*  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  °l  *   .   °^^. 

,   .  .     °  chose  m  action 

receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  refuses  to 

chose  in  action,  or  any  interest  in  respect  thereof,  according  to  the  ^''"^f^''- 

direction  of  the  person  absolutely  entitled  thereto  for  the  space  of  provisfonshi 

twenty-eight  days  next  after  a  request  in  writing  for  that  purpose  case  of  lands, 

shall  have  been  made  to  him  by  the  person  absolutely  entitled  thereto,  1862  s  2 

it  shall  be  lawfid  for  the  Court  of  Chancery  to  make  an  ofder  vesting 

the  sole  right  to  transfer  such  stock,  or  to  receive  the  dividends  or 
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13  &  U  Viet, 
li.  60,  [i.  23. 


"  Sole 
trustee." 


Service  oa 

reousant 

trustee. 

When  9ne 
of  several 
trustees  of 
stock  refuses  to 
transfer  or 
receive  and 
pay  over 
dividends. 


"Person 

absolutely 
entitled." 


When  stock  is 
standing  in 
the  name  of  a 
deceased  per- 
son, and  the 
personal 
representative 
is  out  of  Juris- 
diction, &B. 


"  Sole  name 
of  a  deceased 
person." 


income  thereof,  or  to  sue  for  and  recover  such,  chose  in  action,  or  any 
interest  in  respect  thereof,  in  such  person  or  persons  as  the  said  Court 
may  appoint  (m). 

(m)  This  section  applies  to  the  case  of  all  the  trustees  refusing,  where  there  are 
more  than  one,  as  well  as  to  the  case  of  a  sole  trustee  refusing  to  transfer  the  stock 
or  receive  the  dividends  (Se  Eartnall,  5  De  G.  &  S.  Ul ;  Re  Syatt,  21  Ch.  D.  846 ; 
see,  however,  Se  Spawforth,  12  W.  B.  978).  The  Court  has  no  power  under  this 
section  to  vest  the  right  to  receive  future  dividends  {Be  Sartnall ;  but  see  Re  Peyton, 
2  De  G.  &  J.  290 ;  25  Beav.  317  ;  4  Jur.  N.  S.  370,  469). 

The  4  th  section  of  the  Extension  Act  extends  the  provisions  of  this  section  to  the 
case  of  a  trustee  neglecting  to  obey  an  order  of  the  Court ;  see  Mackenzie  v.  Mackenzie, 
5  De  a.  &  Sm.  338. 

The  words  "  person  absolutely  entitled  "  include  new  trustees  of  the  stock  sought 
to  be  transferred  (Re  Russell,  1  Sim.  N.  S.  404).  But  not  one  of  two  trustees;  nor 
a  tenant  for  life  [Mackenzie  v.  Mackenzie),  unless  the  application  is  for  payment  of 
dividends  (Re  Hartnall). 

The  refusing  trustee  need  not  be  served  (Re  Baxter,  2  Sm.  &  G.  App.  v. ;  Ex  parte 
Armstrong,  16  Sim.  296;  Re  Crowe,  13  Eq.  26). 

XXIV.  And  be  it  enacted,  that  where  any  one  of  the  trustees  of  any 
stock  or  chose  in  action  shall  neglect  or  refuse  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
such  chose  in  action,  according  to  the  directions  of  the  person  absolutely 
entitled  thereto  {w),  for  the  space  of  twenty-eight  days  next  after  a 
request  in  writing  for  that  purpose  shall  have  been  made  to  him  or  her 
by  such  person,  it  shall  be  lawful  for  the  Court  of  Chancery  (a;)  to 
make  an  order  vesting  the  right  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such  chose  in 
action,  in  the  other  trustee  or  trustees  (y)  of  the  said  stock  or  chose  in 
action,  or  in  any  person  or  persons  whom  the  said  Court  may  appoint 
jointly  with  such  other  trustee  or  trustees. 

(w)  As  to  these  words  see  note  (u)  to  s.  23. 

(x)  Now  the  Chancery  Division  of  the  High  Court  (Judicature  Act,  1873,  s.  34). 

(y)  Where  one  of  the  executors  of  a  surviving  trustee  was  a  lunatic  and  the 
other  executors  refused  to  transfer  shares,  part  of  the  trust  property,  to  the  person 
absolutely  entitled,  it  was  held  that  a  vesting  order  could  not  be  made  on  a  petition 
presented  in  Chancery  only  (Re  Nicholl,  18  W.  E.  443) ;  but  a  vesting  order  was  made 
on  a  petition  presented  in  Lunacy  and  Chancery  (Re  White,  5  Ch.  698  ;  and  see  Re 
Wacher,  22  Ch.  D.  535). 

XXV.  And  be  it  enacted,  that  when  any  stock  shall  be  standing  in 
the  sole  name  of  a  deceased  person  (z),  and  his  or  her  personal  repre- 
sentative {a)  shall  be  out  of  the  jurisdiction  of  the  Court  of  Chan,cery, 
or  cannot  be  found,  or  it  shall  be  uncertain  whether  such  personal 
representative  be  living  or  dead,  or  such  personal  representative  shall 
neglect  or  refuse  to  transfer  such  stock,  or  receive  the  dividends  or 
income  thereof,  according  to  the  direction  of  the  person  absolutely 
entitled  thereunto,  for  the  space  of  twenty-eight  days  next  after  a 
request  in  writing  for  that  purpose  shall  have  been  made  to  him  by 
the  person  entitled  as  aforesaid,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  order  vesting  the  right  to  transfer  such  stock,  or 
to  receive  the  dividends  or  income  thereof,  in  any  person  or  persons 
whom  the  said  Court  may  appoint  (i). 

(z)  This  includes  stock  in  the  name  of  two  deceased  persons  as  being  in  the  name 
of  the  survivor  (Re  Bradshaw,  Seton,  523). 
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(a)  An  executor  of  a  surviving  trustee  who  has  not  proved  is  a  personal  repre-  13  &  14  Viot. 

sentative  within  this  section  {Se  Ellis,  24  Beav.  426) ;  and  so  is  the  next  of  kin,  who  o.  60,  s.  25. 
is  entitled  to  take  out  admiuistration  [Re  Stroud,  "W.  N.  (1874),  180). 


(4)  An  order  was  madfe  under  this  section  where  the  survivor  of  the  two  original  "  Personal 
trustees  had  died  without  a  legal  personal  representative,  and  new  trustees  had  been  representa- 
appointed  under  the  will  [Se  Crowe,  14  Ch.  D.  304).  tive." 

Where  the  survivor  of  two  trustees  of  stock  died  leaving  no  personal  representa- 
tive, Wickens,  V.-C,  appointed  the  person  beneficially  entitled  a  trustee  under  this 
section  [Re  Dickson,  W.  N.  (1872),  223 ;  27  L.  T.  671  ;  S.  C.  mm.  Be  Dickson,  21 
W.  R.  220  ;  and  see  lie  Price,  W.  N.  (1883),  202). 

XXVI.  And  be  it  enacted,  that  where  any  order  shall  have  been  Effect  of  an 
made  under  any  of  the  provisions  oi  this  Act,  vesting  the  right  (bb)  to  t;te^leeal  "^^ 
any  stock  in  any  person  or  persons  appointed  by  the  Lord  Chancellor,  right  to 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  such  legal  right  shall  transfer  stoo  . 
vest  accordingly,  and  thereupon  the  person  or  persons  so  appointed  are 

hereby  authorised  and  empowered  to  execute  all  deeds  and  powers  of 
attorney,  and  to  perform  all  acts  relating  to-the  transfer  of  such  stock 
into  his  or  their  own  name  or  names  or  otherwise  (c),  or  relating  to  the 
receipt  of  the  dividends  thereof,  to  the  extent  and  in  conformity  with 
the  terms  of  such  order  :  and  the  Bank  of  England,  and  all  companies 
and  associations  whatever,  and  all  persons,  shall  be  equally  bound  and 
compellable  to  comply  with  the  requisitions  of  such  person  or  persons 
so  appointed  as  aforesaid,  to  the  extent  and  in  conformity  with  the 
terms  of  such  order  as  the  said  Bank  of  England,  or  such  companies, 
associations,  or  persons,  would  have  been  bound  and  compellable  to 
comply  with  the  requisitions  of  the  person  in  whose  place  such  appoint- 
ment shall  have  been  made,  and  shaU.  be  equally  indemnified  in  com- 
plying with  the  requisition  of  such  person  or  persons  so  appointed  as 
they  would  have  been  indemnified  in  complying  with  the  requisition 
of  the  person  in  whose  place  such  appointment  shall  have  been  made  ; 
and  after  notice  in  writing  of  any  such  order  of  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  of  the  Court  of  Chancery,  concerning  any 
stock,  shall  have  been  given,  it  shall  not  be  lawful  for  the  Bank  of 
England,  or  any  company  or  association  whatever,  or  any  person 
having  received  such  notice,  to  act  upon  the  requisition  of  the  person 
in  whose  place  an  appointment  shaR  have  been  made  in  any  matter 
whatever  relating  to  the  transfer  of  such  stock,  or  the  payment  of  the 
dividends  or  produce  thereof. 

(bb)  See  s.  6  of  the  Extension  Act,  infra. 

(o)  Where  it  is  sought  to  avoid  an  immediate  transfer  to  the  trustees  the  order 
may  direct  that  the  trustees  are  to  have  the  right  to  call  for  a  transfer  of  the  funds 
to  themselves  or  to  any  purchaser  or  purchasers,  the  trustees  undertaking  to  hold  the 
proceeds  on  the  trusts  of  the  settlement  [Re  Peacock,  14  Ch.  D.  212 ;  43  L.  T.  99 ; 
28  W.  R.  801). 

XXVII.  And  be  it  enacted,  that  where  any  order  shall  have  been  Effect  of  an 
made  under  the  provisions  of  this  Act,  either  by  the  Lord  Chancellor,  °egal  ri^trm 
intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  vesting  the  legal  a  chose  in 
right  to  gue  for  or  recover  any  chose  in  action,  or  any  interest  in  ^'*^°'°- 
respect  thereof,  in  any  person  or  persons,  such  legal  right  shall  vest 
accordingly,  and  thereupon  it  shall  be  lawful  for  the  person  or  persons 
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SO  appointed  to  carry  on,  commence,  and  prosecute,  in  his  or  their  own 
name  or  names,  any  action,  suit,  or  other  proceeding  at  law  or  in 
equity  for  the  recovery  of  such  chose  in  action,  in  the  same  manner  in 
all  respects  as  the  person  in  whose  place  an  appointment  shall  have 
been  made  could  have  sued  for  or  recovered  such  chose  in  action. 

XXVIH.  And  be  it  enacted,  that  whensoever,  under  any  of  the  pro- 
visions of  this  Act,  an  order  shall  be  made  either  by  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  the  Court  of  Chancery,  vesting  any 
copyhold  or  customary  lands  in  any  person  or  persons,  and  such  order 
shall  be  made  with  the  consent  of  the  lord  or  lady  of  the  ma^jor 
whereof  such  lands  are  holden,  then  the  lands  shall,  without  any 
surrender  or  admittance  in  respect  thereof,  vest  accordingly;  and 
whenever,  under  any  of  the  provisions  of  this  Act,  an  order  shall  be 
made  either  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  appointing  any  person  or  persons  to  convey  or 
assign  any  copyhold  or  customary  lands,  it  shall  be  lawful  for  such 
person  or  persons  to  do  all  acts  and  execute  all  instruments  for  the 
purpose  of  completing  the  assurance  of  such  lands  ;  and  all  such  acts 
and  instruments  so  done  and  executed  shall  have  the  same  efEect,  and 
every  lord  and  lady  of  a  manor,  and  every  other  person,  shall,  subject 
to  the  customs  of  the  manor,  and  the  usual  payments,  be  equally 
bound  and  compellable  to  make  admittance  to  such  lands,  and  to  do 
all  other  acts  for  the  purpose  of  completing  the  assurance  thereof,  as 
if  the  persons  in  whose  place  an  appointment  shall  have  been  made, 
being  free  from  any  disability,  had  duly  done  and  executed  such  acts 
and  instruments  {d). 

(d)  This  section  dispenses  with  the  necessity  of  surrender  and  admittance,  where 
a  vesting  order  is  made  with  the  lord's  consent,  but  it  does  not  require  such  con- 
sent, and  where  such  consent  is  not  given,  the  lord  of  the  manor  ought  not  to  be 
served  with  the  petition,  for  the  order  is  without  prejudice  as  to  his  rights  {Se 
Flitchcroft,  1  Jur.  N.  S.  418  ;  Re  Howard,  3  W.  K.  606  ;  Paterson  v.  Fatersm,  2  Eq. 
31 ;  Re  Surst,  Seton,  607,  1665  ;  Ayles  v.  Cox,  17  Beav.  584). 

As  to  the  fine  payable  to  the  lord  on  substitution  of  a  trustee  under  this  Act,  see 
Bnstow  V.  Booth,  L.  R.  5  C.  P.  80. 

It  is  settled  that  the  lord  need  not  appear  in  Court  to  consent  [Ayles  v.  Cox; 
Cooper  V.  Jones,  25  L,  J.  Ch.  240,  where  a  verified  certificate  of  his  consent  was 
treated  as  sufficient). 

For  a  form  of  an  order  appointing  a  person  to  convey  under  this  section,  see  Re 
Sey,  9  Hare,  221 ;  and  as  to  the  application  of  the  Act  to  copyholds,  Re  Colling- 
wood,  6  W.  E.  536. 

The  Queen's  Bench  issued  a  mandamus  to  enforce  an  order  made  under  the  section 
{Re  Lane,  12  W.  E.  710). 

Where  a  sole  trustee  of  copyholds  died  intestate,  and  without  an  heir,  the  Court 
vested  the  premises  in  the  sole  beneficiary  {Re  Godfrey,  23  Ch.  D.  205 ;  31  W.  B. 
426). 

XXIX.  And  be  it  enacted,  that  when  a  decree  shall  have  been  made 
by  any  Court  of  Equity,  directing  the  sale  of  any  lands  for  the  pay- 
ment of  the  debts  of  a  deceased  person  (■«),  every  person  seised  or 
possessed  of  such  lands,  or  entitled  to  a  contingent  right  therein,  as 
heir,  or  under  the  wiU  of  such  deceased  debtor,  shall  be  deemed  to  be 
so  seised  or  possessed  or  entitled,  as  the  case  may  be,  upon  a  trust 
within  the  meaning  of  this  Act ;  and  the  Court  of  Chancery  is  hereby 
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empowered  to  make  an  order  wholly  discharging  the  contingent  right,   13  &  14  Viat. 
under  the  wiU  of  such  deceased  debtor,  of  any  unhorn  person  (/).  "•  ^°'  °-  ^^- 

(e)  For  form  of  order  under  this  section,  see  Seton,  527.    The  provisions  of  this  Trustee  under 
section  are  also  extended  to  decrees  for  sales  for  payment  of  costs,  &c.  (as  to  which  decree  for 
see  Westmi  v.  Filer,  5  De  a.  &  Sm.  608),  by  sect.  1  of  the  Extension  Act,  where  the  sale. 
words  are  "  for  any  purpose  whatever ;"  see  15  &  16  Vict.  u.  55,  s.  1,  infra. 

(/)  See  Y'o^  T.  Beettestone,  1  K.  &  J.  213 ;   Oough  v.  Bage,  "W.  N.  (1871),  237. 

The  application  under  this  section  must  be  made  in  chambers  (Ord.  LV.  r.  2  (8),  Application 
infra;  Clark  v.  Ward,  14  W.  R>  241).  in  chambers. 

XXX.  And  be  it  enacted,  that  where  any  decree  {g)  shall  be  made  Court  to 

by  any  Court  of  Equity  for  "the  specific  performance  of  a  contract  declare  what 

,j  j!,i  ,.,.  ,  „  •■,      parties  are 

concerning  any  lands,  or  tor  the  partition  or  exchange  of  any  lands,  trustees  of 

or  generally  when  any  decree  shall  be  made  for  the  conveyance  or  la^^s  opm- 
assignment  of  any  lands,  either  in  cases  arising  out  of  the  doctrine  of  guit  and  as'^ 
election  or  otherwise,  it  shall  be  lawful  for  the  said  Court  to  declare  *°  *^6  in- 
that  any  of  the  parties  to  the  said  suit  wherein  such  decree  is  made  are  persons 
trustees  of  such  lands  or  any  part-  thereof,  within  the  meaning  of  this  '"'bom. 
Act,  or  to  declare  concerning  the  interests  of  unborn  persons  {h)  who 
might  claim  under  any  party  to  the  said  suit,  or  under  the  will  or 
voluntary  settlement  of  any  person  deceased,  who  was  during  his  life- 
time a  party  to  the  contract  or  transactions  concerning  which  such 
decree  is  made,  that  such  interests  of  unborn  persons  are  the  interests 
of  persons  who  upon  coming  into  existence  would  be  trustees  within 
the  meaning  of  this  Act ;  and  thereupon  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as 
the  case  may  be,  to  make  such  order  or  orders  as  to  the  estates,  rights 
and  interests  of  such  persons,  born  or  unborn,  as  the  said  Court  or  the 
said  Lord  Chancellor  might  under  the  provisions  of  this  Act  make 
concerning  the   estates,    rights,    and    interests   of    trustees   born   or 
unborn. 

(y)  Orders  under  this  section  may  be  made  in  an  action  without  any  separate  Order  in  the 
proceeding  under  the  Act  {Harrison  v.  Smith,  17  W.  R.  646  ;  Sail  v.  Sale,  W.  N.   suit. 
(1884),  185). 

It  has  been  held  that  no  vesting  order  is  necessary  to  bind  equitable  interests  Decree  bind- 
which  are  afEected  by  a  decree  {Se  Williams,  5  De  G.  &  S.  515),  unless  the  con-  ing  equitable 
structive  trustee  is  out  of  the  jurisdiction  ;  see  Leehmere  v.  Clamp,  31  Beav.  578.         interests. 

The  Court  has  a  discretion  to  declare  a  constructive  trust  by  order  on  petition  Tin,p„  „ 
under  the  Act  without  decree  in  a  suit  [Ee  Angela,  5  De  G.   &  Sm.   278,  where  a  oonHtniotive 
mortgagor  of  shares  resident  out  of  the  jurisdiction  was  declared  a  constructive  i_,,j.  can  be 
trustee  for  the  person  to  whom  the  shares  were  sold  by  the  mortgagee  upon  the  jgoi-red 
petition  of  such  purchaser  without  suit).     If  it  is  desired  to  have  a  vendor  or  ™thout 
qiortgagor  declared  a  trustee  for  a  purchaser  within  the  section,  such  declarations  decree 
cannot  be  obtained  without  action,  unless  the  contract  is  executed  by  payment  of 
purchase-money,  &o.  [Se  Cuming,  5  Ch.  72). 

Thus  the  infant  heir  of  an  alleged  vendor  could  not  be  declared  a  constructive 
trustee  for  the  purchaser,  where  the  contract  concerned  realty,  untU  the  rights  had 
been  ascertained  by  a  suit  {Re  Carpenter,  Kay,  418)  ;  see  Me  Weeding,  4  Jur.  N.  S. 
707 ;  Cust  V.  MiddUton,  9  W.  R.  242 ;  Ee  Draper,  9  W,  R.  805 ;  Ee  Burt,  9  Hare, 
289,  where  the  Court  refused,  on  application  under  the  Act  without  suit,  to 
declare  the  infant  heir  of  a  deceased  partner,  whose  surviving  partner  had  exer- 
cised a  rigfht  of  purchasing  the  partnership  property  given  to  him  by  the  articles 
of  partnership,  a  constructive  trustee  for  the  surviving  partner.  In  Ee  CoUinson, 
3  De  Gr.  M.  &  Gr.  409,  the  Court  would  not  make  an  order  on  petition,  declaring  a 
son  trustee  for  the  father  of  property  purchased  in  the  son's  name,  though  shortly 
after  it  made  a  decree  to  that  effect  in  the  suit ;  but  compare  Be  Be  Visme,  2  De 
G.  J.  &  S.  17. 
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But  ■where  a  contract  for  purchase  is  executed,  as,  for  example,  Tctere  the- 
purohase-money  has  been  paid,  the  vendor  or  his  heir  will  be  declared  a  trustee 
under  the  Act  without  suit  {He  Cuming,  5  Ch.  72,  following  He  CoUmgwood,  6 
W.  R.  536,  there  cited;  Ee  Crowe,  13  Eq.  26;  Re  Taylor,  W.  N.  (1866),  5).  So, 
where  the  equitable  estate  was  clearly  in  the  petitioner  {Re  Wilkinson,  12  W.  R. 
522 ;  10  Jur.  N.  S.  716).  So,  where  a  testator  directed  his  executors  to  sell  lauds 
and  apply  the  money,  and  before  his  death  contracted  to  sell  the  lands,  the  Court 
made  an  order  i^psting  the  estate  outstanding  in  his  heir  in  the  executors  [Re 
Badeook,  2  W.  R.  386) .  So,  where  a  vendor  died  before  completion  of  a  compulsory 
sale  to  a  railway  company,  his  heir  was  held  a  constructive  trustee  without  bill 
filed  [Re  Russell,  12  Jur.  N.  S.  224  ;  Re  Lowry,  15  Eq.  78) ;  and  again,  where  lands 
purchased  with  the  money  of  a  railway  company  had  been,  conveyed  to  two 
persons  as  tenants  in  common  without  any  express  declaration  of  trust,  it  being 
clearly  proved  that  the  lands  were  only  held  in  trust,  the  Court  treated  the  infant 
heir  of  one  of  the  tenants  in  common  who  died,  as  a  trustee  for  the  company 
within  the  Act  {Re  Brmcker,  V.-C.  W.,  Jan.  14,  1859). 

Where  a  decree  was  made  for  specific  performance  of  an  agreement  to  grant  a 
lease,  and  the  defendant  refused  to  obey  the  order,  he  was  declared  a  trustee  of  the 
premises  and  a  person  was  appointed  to  execute  the  lease  in  his  place  {Sail  v.  Sale, 
W.  N.  (1884),  185  ;  but  see  Graoe  v.  Baynton,  "W.  N.  (1S77),  79  ;  25  "W.  R.  506). 

As  to  what  applications  under  the  Acts  must  be  made  in  Chambers,  see  Ord. 
LV.  r.  2  (8),  infra. 

Compare  LysagHt  v.  Edwards,  2  Ch.  D.  499 ;  where  the  question  how  far  a 
vendor,  who  dies  before  completion,  is  a  trustee  for  the  purchaser,  is  fully 
considered. 

One  object  of  the  section  is  said  to  have  been  to  obviate  the  necessity  of  insert- 
ing, in  decrees  of  foreclosure  made  against  infants,  a  day  for  the  infant  to  show 
cause  against  the  decree  ;  see  as  to  this,  Newbury  v.  Marten,  15  Jur.  166  ;  Foster  v. 
Parker,  8  Ch.  D.  147  ;  Mellor  v.  Porter,  25  Ch.  D.  158.  In  Bowra  v.  Wright, 
4  De  Gr.  &  Sm.  265,  which  was  a  partition  suit,  the  Court  declared  the  inlant  a 
trustee  of  such  of  the  shares  as  were  allotted  to  other  parties.  See  now  s.  7  of  the 
Partition  Act,  1%S%,  post ;  Re  Bloomar,  2  De  Gr.  &  J.  88;  Re  Molyneux,  i  De  Gr. 
E.  &  J.  365 ;  10  W.  R.  512,  where,  on  a  decree  for  partition  being  made  against  a 
lunatic  tenant  in  tail,  declaring  her  a  trustee  of  certain  hereditaments,  the  com- 
mittee declining  to  take  any  steps  to  complete  the  partition,  a  vesting  order  was 
made  under  this  section  and  the  Lunacy  Regulation  Act,  16  &  17  Vict.  c.  70; 
Shepherd  v.  Churchill,  25  Beav.  21,  where  the  shares  of  the  parties  to  a  partition 
suit  were  very  minute  and  complicated,  and  the  Court  declared  each  of  the  parties 
trustees  as  to  the  shares  allotted  to  the  other  of  them,  and  vested  the  whole  in  a 
single  trustee,  with  directions  to  convey  to  ^ach  of  the  parties  their  allotted  shares ; 
Orger  v.  Sparke,  9  W.  R.  180 ;  Suhbard  v.  Subbard,  2  H.  &  M.  38. 

(A)  As  to  the  power  of  the  Court  to  bind  unborn  persons,  see  Sargreaves  v. 
Wright,  1  W.  R.  408,  where  on  a  bill  filed  by  purchasers  from  a  father  and  son 
having  a  joint  power  of  appointment  under  a  settlement,  against  the  infant  heir 
in  tail  of  the  son,  who  had  died  before  the  completion  of  the  purchase,  the  Court 
made  an  order  discharging  the  estate  from  the  contingent  rights  of  the  unborn 
claimants  under  the  settlement,  and  appointing  a  person  to  convey  in  the  place  of 
the  infant;  cf.  Wake  v.  Wake,  1  W.  R.  283;  17  Jur.  745.  The  word  "unborn"  is 
used  in  a  large  sense,  and  includes  the  right  heirs  of  living  persons  who  cannot  be 
ascertained,  and  therefore  cannot  be  made  parties  to  a  suit  {Basnett  v.  Moxon,  20 
Eq.  182 ;  Zees  v.  Coulton,  20  Eq.  20). 
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XXXI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  to  make 
declarations  and  give  directions  concerning  the  manner  in  which  the 
right  to  any  stock  or  chose  in  action  vested  under  the  provisions  of 
this  Act  shall  he  exercised ;  and  thereupon  the  person  or  persons  in 
whom  such  right  shall  he  vested  shall  be  compellable  to  obey  such 
directions  and  declarations  by  the  same  process  as  that  by  which  other 
orders  under  this  Act  are  enforced  (i). 

(i)  The  Court  may  order  the  person  to  whom  a  fund  is  paid,  to  pay  it  into  Court 
under  the  Trustee  Relief  Act  {Re  Thornton,  9  W.  R.  475  ;  Re  Draper,  9  W.  R.  805) ; 
hut  an  order  for  payment  direct  into  Court  will  not  be  made  {Re  Party,  29  L.  T.  (O.  S.) 
72) ;  see,  however.  Re  Pitt,  1  Jur.  N.  S.  1 156,  and  Re  Dawson,  3  N.  R.  397,  cited  in 
note  {m),post,  p.  81. 
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XXXn.  And  be  it  enacted,  that  whenever  it  shall  he  expedient  to  13  &  14  Vict. 
appoint  a  new  trustee  or  new  trustees  {k)  and  it  shall  he  found  inex-    °"     '  "'    ^' 
pedient,  difficult,  or  impracticable  so  to  do  without  the  assistance  of  the  Power  to 
Court  of  Chancery  {I),  it  shaU  be  lawful  for  the  said  Court  of  Chancery  orX'appTn^ 
to  make  an  order  appointing  a  new  trustee  or  new  trustees  either  in  ing  new- 
substitution  for  or  in  addition  to  any  existing  trustee  or  trustees  (m).       "^  ®®^' 

{k)  New  trustees  of  a  composition  deed  for  the  benefit  of  creditors  were  appointed  New  trustees 
in  Me  Price's  Trust,  6  Eq.  460  ;  Re  Saehe,  W.  N.  (1868),   223  ;  Be  Raphael,  9  Eq.   of  oomposi- 
233  ;  Se  Thomson,  10  Ch.  55;  and  see  Re  Waddell,  2  Ch.  D.  172;  and  new  trustees  tion  deed, 
in  place  of  those  appointed  under  the  Settled  Estates  Act  (Scott  v.  Sersch,  24  W.  R. 
108). 

Appointments  of  new  trustees  of  charities  maj  be  obtained  under  the  Act ;  but  Charities. 
such  appointments  are  generally  made  on  summons  in  chambers  under  the  Charitable 
Trusts  Acts,  1853,  infra,  p.  94;  see  Re  Conyer's  School,  10  Hare,  App.  t.  ;  or  in 
simple  oases,  and  where  the  income  is  under  50^.,  by  application  to  the  Charity 
Commissioners  under  the  Act  of  1860,  and  the  property  maybe  vested  under  sect.  45 
of  this  Act,  p.  86,  post.  For  the  County  Coiit  jurisdiction  where  the  property  is 
imder  500?.,  see  28  &  29  Vict.  c.  99,  s.  1. 

Applications  for  the  appointment  of  new  trustees  of  a  charity  should  be  intituled 
under  Sir  S.  EomUly's  Act,  52  Geo.  III.  c.  101,  as  well  as  the  Trustee  Acts, 
and  such'other  Act  as  may  be  applicable  (Lewin,  723  ;  Re  Rolle's  Charities,  3  De  C 
M.  &  Gr.  153  ;  Re  Bierton,  10  Ha.  App.  xxxviii. ;  Re  Gloucester  CKarities,  10  Ha. 
App.  iii.).  The  fiat  of  the  Attorney-General  and  the  saiiotion  of  the  Charity  Com- 
missioners should  be  obtained  {Re  Rolle's  Charities ;  Re  Warwick  Charities,  1  Phil. 
559  ;  Re  Lancaster  Charitiex,  9  W.  E.  192) ;  unless  the  application  is  in  a  pending 
matter  or  action  {Att.-Gen.  v.  Cooper,  8  Jur.  N.  S.  50  ;  10  W.  E.  31 ;  Re  Jarvis,  1 
Dr.  &  Sm.  97). 

New  trustees  of  an  alien's  will  were  appointed,  the  Crown  not  opposing  [Re  Mar-  New 
tinez,  W.  N.  (1870),  70) ;  see  Se  Giraud,  32  Beav.  385  ;  and  see  now  33  &  34  Vict.  Teustees. 
0.  14,  s.  2,  enabling  aliens  to  hold  property.  mi,   ri       i     -n 

[I)  This  section  only  provides  machinery  in  oases  where,  on  the  face  of  the  instru-   The  Court  wm 
ment,  it  appears  difficult,  impracticable,  or  inexpedient  to  act  without  the  Court's  °°''  °^  peti- 
aid  ;  and  does  not  give  the  Court  jurisdiction  on  petition  to  consider  the  validity  of  ./°-  si^tor 
the  instrument  or  the  conduct  of  trustees.  ^^^ 

(1)  The  Court  will  not  consider  the  question  of  validity  {Re  Matthews,  26  Beav.   (1)  Validity 
463  ;  5  Jur.  N.  S.  184  ;  Re  Sarrison,  22  L.  J.  Ch.  69)  ;  and  see  Att.-Gen.  v.  Ward,   of  instru- 

6  Hare,  477,  where  the  deed  declaring  the  trusts  had  not  been  enrolled  (as  it  should  ments  ; 
have  been),  but  the  Court  appointed  new  trustees,  the  old  trustees  adiuitting  the 
trusts. 

(2)  The  Court  will  not,  on  petition,  appoint  a  new  trustee  on  any  ground  not   (2)  Misoon- 
appearing  on  the  face  of  the  instrument ;  e.  g.,  on  the  ground  of  the  trustee's  mis-  duct  of 
conduct  {Re  Bridgman,  1  Dr.  &  Sm.  164  ;  Legg  v.  Mackrell,  1  Gifl.  165) ;  or  because  trustees. 

of  disagreements  between  the  trustee  and  cestui  que  trust  [Forster  v.  Bavies,  4  De  G. 
F.  &  J.  133) ;  or  because  the  donee  of  the  power  is  about  to  exercise  it  corruptly 
{Re  Sodson,  9  Hare,  118  ;  Re  SadUy,  5  De  G.  &  Sm.  67). 

Nor  will  the  Court,  on  petition  under  the  section,  remove  a  trustee  without  or 
against  his  consent  {Re  Blanchard,  3  De  G.  E.  &  J.  131 ;  9  W.  E.  647 ;  Re  Garty, 
10  L.  T.  331  ;  Re  Bennis,  12  W.  K.  575).  In  such  cases  an  action  must  be  brought 
(Lewin,  882);  butsee -Ke^3/r««,  18L.  T.  631,  where  a  trustee  showed  by  his  conduct 
that  he  declined  to  act ;  Be  Bignold,  7  Ch.  223,  where  he  had  gone  to  reside  abroad. 

The  Court  has  considered  it  expedient  to  exercise  its  statutory  powers  of  appointing  Cases :  (A) 
new  trustees  in  the  following  cases  : — •  where  expe- 

"Where  a  vesting  order  could  not  otherwise  have  been  obtained ;  thus,  at  the  instance  dietii  to  ap- 
of  the  Bank  of  England,  a  fund  which  belonged  to  the  Lords  of  the  Eegenoy  of  point  new 
Hanover,  who  ceased  to  exist  as  a  corporation  on  the  annexation  by  Prussia,  was  trustees, 
tranrferred  by  the  intervention  of  trustees  appointed  by  the  Comt  [King  of  Sanover  -ci.   j.  .    f 
v.  Bank  of  England,  8  Eq.  350) ;  but  see  note  {p),  p.  66,  for  vesting  orders  made  v  V    k   f"^ 
when  there  was  no  one  who  had  an  existing  estate  or  interest,  and  Re  Briver  and  Re  J^   -^^ 
Rathione  there  cited.  =■ 

Where  there  was  great  difficulty  in  obtaining  administration  to  a  deceased  Difficulty  in 
trustee  {Re  Matthews,  26  Beav.  463  ;  Bavia  v.  Chanter,  6  W.  E.  416).  administering 

Where  one  of  two  trustees  for  sale  was  an  infant  (iJe  Barter,  2  Jur.  N.  S.  349).  to  deceased 
And  the  Court  wiU  generally  appoint  a  new  trustee  in  the  place  of  an  infant,  even  trustee ; 
though  appointed  by  the  testator  himself  {Re  Gartside,  1  W.  E.  196) ;  but  the  order  .   . 
should  be  without  prejudice  to  any  application  by  the  infant  to  be  restored  to  the  ™**'"'y  i 
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trusteeship  on  coming  of  age  (Ee  Shelmerdine,  33  L.  J.  Ch.  474 ;  He  Sruat,  W.  N. 
(1883),  220). 

For  the  practice  where  a  trustee  becomes  lunatic,  see  note  (o),  p.  65 ;  and  see 
Ee  East,  8  Ch.  735. 

It  has  been  held,  that  the  mere  fact  of  a  trustee  residing  out  of  the  jurisdiction 
of  the  Court  is  not  always  a  ground  for  holding  it  expedient  to  appoint  another  in 
his  place  (Be  Mais,  16  Jur.  608  ;  Ee  Moravian  Society,  26  Beav.  101 ;  Ee  Watts,  9 
Hare,  106  ;  Withington  t.  Withington,  16  Sim.  104,  where  a  trustee  who  had  gone 
to  reside  in  China  was  held  not  to  be  incapable  of  acting)  ;  and  see  Be  Blanchard, 
and  other  cases,  supra.  But  see  Mennard  v.  Welford,  1  Sm.  &  Gr.  426  ;  Be  Guibert, 
16  Jur.  852;  Be  Stewart,  8  W.  R.  297;  Be  Joyce,  2  Eq.  576 ;  Be  Bignold,  7  Ch. 
223,  which  decide  the  contrary. 

So,  where  a  trustee  is  incapable  of  acting  by  reason  of  age  and  infirmity,  the  Court 
considers  it  expedient  to  appoint  [Be  Lemann,  11  Ch.  D.  633). 

The  mere  fact  of  a  trustee  becoming  bankrupt  was  not  a  sufficient  ground  for  the 
Court  under  the  Trustee  Act  to  appoint  a  new  trustee  in  his  stead  {Be  Benshaw,  4 
Ch.  783) ;  but  by  the  Bankruptcy  Act,  1883,  s.  147  (re-enacting  with  only  verbal 
alterations  s.  117  of  the  Bankruptcy  Act,  1869),  "where  a  bankrupt  is  a  trustee 
within  the  Trustee  Act,  1850,  s.  32  of  that  Act  shall  have  effect  so  as  to  authorise 
the  appointment  of  a  new  trustee  in  substitution  for  the  bankrupt  (whether 
voluntarily  resigning  or  not)  if  it  appears  expedient  to  do  so,  and  all  provisions  of 
that  Act,  and  of  any  other  Act.  relative  thereto  shall  have  effect  accordingly ;  " 
and  the  Court  will  now  remove  a  bankrupt  trustee  or  a  trustee  who  has  liquidated  by 
arrangement  whenever  he  has  trust  money  to  receive,  or  deal  with,  which  he  can 
misappropriate  [Be  Barker,  1  Ch.  D.  43  ;  Be  Adams,  12  Ch.  D.  634  ;  and  see  Goombes 
V.  Brookes,  12  Eq.  61). 

Where  of  three  trustees  one  was  dead,  another  had  become  bankrupt  and  absconded, 
and  the  third  had  become  lunatic,  new  trustees  were  appointed,  and  a  right  to  call 
for  a  transfer  of  the  trust  estate  vested  in  them  (Be  Duee,  30  W.  R.  759) . 

As  to  appointing  a  new  trustee  in  place  of  a  person  convicted  of  felony,  see 
"  Trustee  Extension  Act,  1852,"  post,  a.  8. 

Cases  where  it  is  impracticable  to  appoint  new  trustees  without  the  aid  of  the 
Court  arise  where  there  is  a  power  given  by  an  instrumeiriHtor  appointment  of  new 
trustees,  but  either  (1)  the  donee  of  the  power  is  incapacitated  by  lunacy  or  other 
causes,  or  (2)  the  words  of  the  power  do  not  apply  to  the  case  which  has  arisen. 

(1)  Where  the  incapacity  of  the  donee  arises  from  lunacy,  the  application  may 
be  made  under  the  Lunacy  Regulation  Act,  16  &  17  Viot.  c.  70,  for  the  committee 
to  appoint,  and  therefore  the  Court  will  not  appoint  in  the  absence  of  the  committee 
{Be  Parker,  32  Beav.  580 ;  Be  Bowmer,  3  De  Gr.  &  J.  658)  ;  but  a  new  trustee  in 
place  of  a  lunatic  trustee,  whether  so  foimd  or  not,  may  be  appointed  under  the 
Chancery  jurisdiction  {Ee  Sparrow,  5  Ch.  662) ;  see  Be  Boyce,  3  N.  R.  396  ;  12 
W.  R.  359 ;  Ee  Viekers,  3  Ch.  D.  112  ;  Ee  Seaphy,  18  W.  R.  1070. 

So,  where  the  donee  of  a  power  to  appoint  new  trustees  was  in  India,  new  trustees 
were  appointed  under  the  Act  {Be  Sumphry,  1  Jur.  N.  S.  921). 

(2)  Eor  oases  where  the  power  given  by  the  instrument  did  not  meet  the  case 
which  happened,  see  Lewin,  559  ef  seq.;  Be  Woodgate,  5  W.  R.  448  ;  Be  Sarrison, 
11  L.  J.  Ch.  69  (where  the  power  provided  for  the  case  of  a  trustee  being  incapable, 
unwilling,  or  unable,  and  the  event  was  that  a  trustee  went  abroad) ;  Cooper  v. 
Maedonald,  14  W.  R.  755 ;  TraA>is  v.  Illingworth,  2  Dr.  &  Sm.  345 ;  Be  Dawson, 
3  N.  R.  397,  where  a  trustee  was  unable  to  sign  from  ill  health.  See  also  Ee 
Glenny  and  Hartley,  26  Ch.  D.  611,  and  Be  Norris,  27  Ch.  D.  333,  where  Travis  v. 
Blingworth  is  discussed. 

Where  the  application  is  in  consequence  of  a  trustee  refusing  to  act,  the  disclaimer 
may  be  made  at  the  bar  of  the  Court  {Foster  v.  Dawber,  1  Dr.  &  Sm.  172;  Ee  Barnes, 
Seton,  542). 

Many  cases  where  formerly  it  would  have  been  impracticable  to  act  without  the 
aid  of  the  Court  are  now  provided  for  by  the  Conveyancing  Act,  1881,  s.  31,  which 
contains  extensive  powers  for  the  appointment  of  new  trustees;  see  post,  p.  117; 
and  where  the  appointment  can  be  thus  effected  it  is  improper  to  apply  under  the 
Trustee  Acts  {Be  Gibbon,  W.  N.  (1882),  12 ;  30  W.  R.  287).  The  section  was  not 
intended,  however,  to  vary  the  practice  of  the  Court  under  the  Trustee  Act  {Ee 
Aston,  23  Ch.  D.  217). 

{m)  The  Court  exercises  a  discretion  in  appointing  new  trustees ;  and  as  to  its 
general  rules  and  principles  in  the  selection,  see  He  Tempest,  1  Ch.  485:  The  Court 
generally  appoints  such  number  of  trustees  as  is  necessary  to  make  up  the  original 
number :  it  will  increase  the  number  if  it  thinks  fit  {Be  Tunstall,  4  De  Gr.  &  S. 
421 ;  15  Jur.  645  ;  Ee  Boycott,  5  W.  R.  15  ;  Ee  Braekenbury,  10  Eq.  45 ;  and  see 
Viscountess  D'  A dhemar  y.  Bertrmd,  35  Beav.  19),  but  will  not  diminish  it  except 
under  special  circumstances  {Bulkeley  v.  Earl  of  Eglinton,  1  Jur.  N.  S.  994  ;  Ee 
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Colyw,  43  L.  T.  454  ;  W.  N.  (1880),  131).     Where,  however,  all  that  remained  to  13  &  U  Viet 
De  done  was  to  distribute  the  trust  fund,  and  there  was  a  difficulty  in  finding     o   60   s   32  ' 

persons  willing  to  act  as  trustees,  the  Court  appointed  two  trustees  in  the  place  of  — — L 

tbiee(Re  Marriott,  "W.  N.  (1868),  215;  and  see  Re  Watson,  19  Ch.  D.  384).  The 
Court  has  appointed  the  continuing  trustees  to  be  sole  trustees  in  the  place  of  the 
oontinuing  and  retiring  trustees  {Re  Stakes,  IS  Eq.  333 ;  Re  Sarford,  13  Ch.  D. 
/,  oo'a,  ^''*«'»>  W.  N.  (1877),  259  ;  Re  Crowe,  14  Ch.  D.  610  ;  Re  Gibbin,  "W.  N. 
9QW  -R  '  -'^^  ^^W**"*"".  "W.  N.  (1880),  155;  Re  Northrop,  W.  N.  (1880),  184; 
i.^'i  '^^*' '  ^^^  ^^  practice  has  been  disapproved  of,  and  in  a  recent  case  was 
not  followed  {Re  Aston,  23  Ch.  D.  217 ;  and  see  Re  Lamb,  28  Ch.  D.  77 ;  Re 
Nash,  16  Ch.  D.  503  ;  Re  Golyer,  W.  N.  (1880),  131  ;  43  L.  T.  454).  Where,  how- 
ever, the  fund  is  immediately  divisible,  there  is  no  objection  to  this  course  being 
taken  (iJe  Martyn,  26  Ch.  D.  745,  where  the  right  to  deal  with  the  trust  funds  was 
vested  m  two  out  of  three  trustees,  the  third  having  become  a  lunatic).  The  Court 
■mil  not  generally  appoint  a  single  ti-ustee  {Re  Dickinson,  1  Jur.  N.  S.  724 ;  Re 
Ellison,  2  Jur.  N.  S.  62  ;  Re  Rwter,  2  Jur.  N.  S.  349 ;  Re  Roberts,  9  W.  E.  758  ; 
Grant  v.  Grant,  34  L.  J.  Ch.  641 ;  6  N.  R.  347),  even  where  there  was  only  one 
originally  {Re  Tunstall,  4  De  G.  &  S.  421  ;  15  Jur.  645).  It  was  done  so,  however, 
on  an  allegation  that  the  trust  was  almost  wound  up  {Re  Reynault,  16  Jur.  233  ; 
Me  Dickson,  W.  N.  (1872),  223  ;  S.  0.  mm.  Re  Dixon,  21  W.  E.  220).  And  where, 
by  the  will,  only  one  trustee  was  appointed,  the  Court  appointed  an  additional 
trustee  at  the  cost  of  the  reversioners  who  presented  the  petition  {Re  Srackenbury, 
10  Eq.  45). 

The  Court  has  appointed  n%w  trustees  of  one  or  more  specific  trusts  created  by  Trustees 
an  instrument,  and  not  of  the  entire  instrument  {Re  Catterill,  W.  N.  (1869),  183  ;   appointed  of 
Re  Dennis,   3  N.  E.   636  ;  12  W.  E.  575  ;  Re  Cunard,  27  W.  E.  52  ;  Re  Grange,  part  of  the 
W.  N.  (1881),  60).  _  trust  pro- 

The  Court  will  not  appoint  one  of  the  cestuis  que  trust  to  be  a  trustee,  except  perty. 
under  very  special  circumstances  ;  as  where  no  disinterested  person  can  be  found  to  who  an 
accept  the  office  {Ex  parte  Clutton,  17  Jur.   988  ;  Re  Conybeare,  1  W.  E.  458  ;  Re  pointed  " 
Roskell,  Seton,  547 ;  Re  Clissold,  10  L.  T.  642)  ;  or  where  the  cestuis  que  trust  are  ^ 
entitled  to  receive  the  fund  {Re  Ourrie,  10  Ch.  D.  93  ;   Re  Dickson,  W.  'N.  (1872), 
223  ;  S.  C.  nom.  Re  Dixon,  21  W.  E.  220).     The  Court  is  also  unwilling  to  appoint 
a  near  relation  of  the  cestuis  que  trust  {Wilding  v.  Bolder,  21  Beav.  222 ;  Re  Battatt, 
W.  N".  (1870),  14  ;  18  W.  E.  416  ;  Re  Burgess,  W.  N.  (1877),  87).       . 

The  Court  refused  to  appoint  a  foreigner  resident  abroad  {Re  Ouibert,  16  Jur. 
852  ;  Re  Long,  17  W.  E.  218) ;  but  where  the  beneficiaries  are  residing  abroad,  or 
there  are  other  special  circumstances,  the  Court  will  appoint  persons  resident  out  of 
the  jurisdiction  {Re  Smith,  W.  N.  (1872),  134  ;  20  W.  E.  695  ;  Re  Sill,  W.  N. 
(1874),  228  ;  Re  Drewe,  W.  N.  (1876),  168  ;  Re  Cunard,  27  W.  E.  52  ;  Re  Liddiard, 
14  Ch.  D.  310).  A  feme  sole  may  be  appointed  {Re  Campbell,  31  Beav.  176  ;  Re 
Berkley,  9  Ch.  720).  Where  no  one  else  conld  be  found,  the  husband  of  one  of 
the  beneficiaries  was  appointed,  on  his  undertaldng  to  appoint  a  new  trustee  to  act 
with  himif  ever  he  became  sole  trustee  {Re  Farrott,  W.  N.  (1881),  158  ;  Me  Lightbody, 
W.  N.  (1885),  3  ;  and  the  petitioner's  soUoitor  has  been  appointed  where  there 
was  a  difficulty  in  getting  anybody  else  {Me  Brentnall,  W.  N.  (1872),  77)  ;  though 
as  a  rule  such  an  appointment  will  not  be  made  {Re  Orde,  24  Ch.  D.  p.  272). 

The  Court  requires  a  written  consent  by  the  new  trustees  to  act,  unless  counsel  Consent  of 
consent  on  their  behalf  {Me  Parke,  21  L.  T.  (0.  S.)  218)  ;  but  they  need  not  appear  new  trustees, 
to  consent  {Re  Draper,  2  W.  E.  440).     An  affidavit  of  their  fitness  must  be  pro-    Affidavit 
dnced   {Re  Battersby,    16  Jur.  900;  Me  Tunstall,  4  De  G.  &  S.  421  ;   15  Jur.  645,   of  fitness. 
981).     As  a  general  rule,  an  affidavit  of  fitness  by  the  solicitor  is  not   enough 
{GruMdy  v.  Biickeridge,  22  L.  J.  Ch.  1007 ;  17  Jur.  731 ;  Re  Sartley,  W.  N.  (1879), 
197). 

Where  parties  interested  objected  to  the  trustees  proposed  to  be  appointed,  and  New  trustee 
desired  the  property  to  be  paid  in  under  the  Trustee  Belief  Act,  the  Court  made  to  pay  into 
an  order  vesting  the  property  in  the  proposed  trustees,  on  an  undertaking  by  them  Court, 
to  transfer  it  into  Court  within  a  month  {Me  Dawson,  3  N.  E.  397,  and  see  note  (i), 
p.  78,  supra). 

Since  the  passing  of  the  Trustee  Extension  Act,  sect.  9,  post,  p.  93,  the  Court  Where  there 
can  act  under  this  section,  when  there  are  no  existing  trustees,  even  though  the  are  no  exist - 
trustees  all  died  in  the  testator's  lifetime  {Re  Smirthwaite,  11  Eq.  251),  but  in  such  jng  trustees. 
a  case  the  heir  must  be  served  {Gunson  v.  Simpson,  5  Eq.  332).    Trustees  were 
appointed  where  the  testator  had  appointed  executors,  but  no  trustees  {Re  Davis, 
12  Eq.   214  ;  Dodkin  v.  Brunt,   6  Eq.  580 ;  and  see  Re  Gillatt,  25  W.  E.  23  ;  Me 
Moore,  McAlpiney.  Moore,  21  Ch.  D.  778).     See  also  PatersonY.  Paterson,  2  Eq.  31 ; 
35  Beav.  506,  where  the  trustees  had  disclaimed. 

XXXm.  And  be  it  enacted,  that  the  person  or  persons  who,  upon  The  new 
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the  making  of  such  order  as  last  aforesaid,  shall  be  trustee  or  trustees, 
shall  have  all  the  same  rights  and  powers  as  he  or  they  would  have 
had  if  appointed  hy  a  decree  in  a  suit  duly  instituted  («). 

(«)  As  to  the  powers  of  trustees  appointed  by  the  Court,  see  Conveyancing  Act, 
1881,  s.  33,  infra. 

XXXrV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said 
Court  of  Chancery  (o),  upon  making  any  order  for  appointing  a  new 
trustee  or  new  trustees  {p),  either  by  the  same  or  by  any  subsequent 
order  to  direct  that  any  lands  {q)  subject  to  the  trust  shall  vest  in  the 
person  or  persons  who  upon  the  appointment  shall  be  the  trustee  or 
trustees,  for  such  estate  as  the  Court  shall  direct  (r)  ;  and  such  order 
shall  have  the  same  effect  as  if  the  person  or  persons  who  before 
such  order  were  the  trustee  or  trustees  (if  any)  had  duly  executed  all 
proper  conveyances  and  assignments  of  such  lands  for  such  estates. 

(o)  Kow  the  Chancery  Division  of  the  High  Court  (Judicature  Act,  1873,  s.  34). 

[p]  A  Testing  order  was  made  under  this  section,  where  trustees  previously 
appointed  by  the  parties  were  reappointed  by  the  Court  (fle  Clay,  W.  N.  (1873), 
129). 

Where  a  mortgagee's  executors  had,  by  decree,  been  ordered  to  transfer  the 
mortgage  debt  to  the  trustees  of  a  settlement,  it  was  held  that  this  was  an  appoint- 
ment of  new  tnistees  by  the  Court,  and  that  a  vesting  order  of  the  mortgaged 
property  might  be  made  under  this  section  [Se  Hughes,  2  H.  &  M.  695). 

(?)  Under  this  section  "lands"  include  leaseholds;  see  note  (5)  to  s.  2,  ante, 
p.  64.  Where  there  was  no  legal  personal  representative  of  the  surviving  trustee, 
the  Court  made  a  vesting  order  as  to  leaseholds  [Se  Eathbone,  2  Ch.  D.  483 ;  Re 
Dalgleish,  4  Ch.  D.  143). 

(r)  Before  the  Court  will  under  this  section  make  an  order  devesting  the  estate 
out  of  a  trustee  declining  to  act,  it  seems  to  have  been  thought  by  V.-C.  Wood 
that  the  trustee  so  declining  must  execute  a  deed  of  disclaimer ;  as  an  executor, 
even  though  he  may  not  have  proved  the  will,  must  finally  renounce  before  an 
order  will  be  made  tavest  an  estate  in  his  co-executor  [Re  Badcock,  2  W.  R.  386) ; 
a  parol  disclaimer,  on  the  hearing  of  the  petition,  not  being  sufficient  {fie  Mlison, 

2  Jur.  N.  S.  62).  But  this  dictum  has  been  doubted  by  other  judges  {Foster  v. 
Dau-ber,  1  Dr.  &  Sm.  172). 

For  a  form  of  vesting  order  under  this  section,  see  Seton,  639  ;  Sancox  v.  Spittle, 

3  Sm.  &  G-.  478;  Re  Mllis,2i  Beav.  426,  where  the  Court  directed  the  circum- 
stances bringing  the  case  within  the  Act  to  be  inserted  in  the  order.  See,  too.  Re 
Mainwarinff,  26  Beav.  172,  from  which  it  seems  that  where  the  Bank  is  required  to 
transfer  stock,  this  should  always  be  done. 

The  Court  may  make  an  order  vesting  the  estate  which  is  outstanding  in  the  old 
and  continuing  trustees  in  the  new  and  continuing  trustees  as  joint  tenants  (see 
note  (17)  to  sect.  10),  and  for  the  oases  on  the  farm,  &o.,  of  vesting  orders  under 
the  Act,  see  note  {p),  p.  65,  ante. 

XXXV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said 
Court  of  Chancery  upon  making  any  order  for  appointing  a  new 
trustee  or  new  trustees,  either  by  the  same  or  any  subsequent  order 
to  vest  the  right  to  call  for  a  transfer  (s)  of  any  stock  subject  to  the 
trust,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or 
recover  any  chose  in  action,  subject  to  the  trust,  or  any  interest  in 
respect  thereof,  in  the  person  or  persons  who  upon  the  appointment 
shall  be  the  trustee  or  trustees. 


(«)  This  section  only  empowers  the  Court  to  vest  the  right ' '  to  call  for  a  transfer  " 
of  stock  {Re  Smyth,  4  De  G.  &  S.  499 ;  15  Jur.  644)  ;  under  o.  6  of  the  Extension 
Act  the  right  to  the  stock  itself  is  vested. 
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XXXVI.  And  be  it  enacted,  that  any  such  appointment  by  the  13  &  14  Vict. 
Court   of  new  trustees,  and   any   such   conveyance,  ■  assignment,   or    °'  ^°'  °"  ^^' 
transfer  as  aforesaid,  shall  operate  no  further  or  otherwise  as  a  dis-  Old  trustees 
charge  to  any  former  or  continuing  trustee  than  an  appointment  of  ohLged^from 
new  trustees  under  any  power  for  that  purpose  contained  in   any  liability, 
instrument  would  have  done. 

XXXVn.  And  be  it  enacted,  that  an  order  under  any  of  the  here-  Who  may 
inbefore  contained  provisions,  for  the  appointment  of  a  new  trustee  or  ^PP^^' 
trustees,  or  concerning  any  lands,  stock,  or  chose  in  action  subject  to  a 
trust,  may  be  made  upon  the  application  of  any  person  beneficially 
interested  {t)  in  such  lands,  stock,  or  chose  in  action,  whether  under 
disability  or  not,  or  upon  the  application  of  any  person  duly  appointed 
as  a  trustee  thereof ;  and  that  an  order  under  any  of  the  provisions 
hereinbefore  contained  concerning  any  lands,  stock,  or  chose  in  action 
subject  to  a  mortgage  may  be  made  on  the  application  of  any  person 
beneficially  interested  ia  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  monies  secured  by 
Such  mortgage  (m). 

(<)  A  person  having  a  contingent  interest  in  real  estate  {He  Sheppard,  i  De  Q-.   Who  are 
F.  &  J.  423  ;  9  Jnr.  N.  S.  59,  overruling  S.  C.  8  Jur.  N.  S.  711 ;  10  "W.  E.  704),  a  persons 
creditor  who  has  obtained  a  decree  for  administration  and  sale  of  real  estate  (He  beneficially 
Wragg,  1  De  G-.  J.  &  S.  356),  and  a  purchaser  who  has  paid  his  purchase-money  interested 
into  Court  (^yfes  V.  Cox,  17Beav.  584),  are  "  persons  beneficially  interested  "  within 
the  meaning  of  the  section  ;  but  the  dommittee  of  a,  lunatic  cestui  que  trust  is  not 
such  a  person  [Se  Bourke,  2  De  Gr.  J.  &  S.  426). 

(m)  As  a  general  rule,  all  persons  beneficially  interested  in  the  property,  or  parties  "Who  must 
to  the  suit,  where  the  application  is  made  in  a  suit,  must  join  in  the  application  concur. 
or  be  served  (Re  Richards,  5  De  G.  &  S.  636  ;  Re  Fellows,  2  Jur.  N.  S.  62  ;  Re  Sloper, 
18  Beav.  596).  Where,  however,  the  cestuis  que  trust  are  very  numerous,  or  some 
other  snfScient  reason  why  they  should  not  all  be  served  is  shown  by  affidavit,  ser- 
vice on  some  of  them  may  be  dispensed  with  {ReSmyth,  2  De  Gr.  &  S.  781 ;  Re  Sharpley, 
1  W.  R.  271 ;  Re  Blanchard,  3  De  Q.  F.  &  J.  131  ;  Re  Lightbody,  W.  N.  (1885),  3.  If 
the  application  is  for  the  appointment  of  new  trustees  and  there  are  old  trustees  who 
are  desirous  of  retiring  they  must  be  served  or  join  as  co-petitioners  [Re  Sloper,  18 
Beav.  596),  unless  they  are  of  unsound  mind  [Re  East,  8  Ch.  735  ;  Re  Green,  10  Ch. 
272),  or  permanently  residing  abroad  {Re  Bignold,  7  Ch.  223)  ;  or  have  absconded 
j^Sydev.  Benbow,  W.  N.  (1884),  117).  Where  all  the  trustees  of  a  will  have  died 
in  the  testator's  lifetime,  a  petition  for  the  appointment  of  new  trustees  of  the  real 
estate  and  a  vesting  order  should  be  served  on  the  heir  {Re  Smirthwaite,  11 
Eq.  251). 

The  husband  of  a  married  woman  petitioner  need  not  now  be  a  co-petibioner  or 
respondent  {Re  Outwin,  31  W.  E.  374;  and  see  Married  Women's  Property  Act, 
1882,  infra). 

[Sects.  38  and  39  were  repealed  by  the  Statute  Law  Eevision  Act,  1875.] 

XL.  And  be  it  enacted,  that   any  person   or  persons   entitled  in  Power  to  pre- 
manner  aforesaid  to  apply  for  an  order  from  the  said  Court  of  Chan-  sent  petition 
cery(«;),  or  from  the  Lord  Chancellor,  intrusted   as   aforesaid,  may,  instance. 
should  he  so  think  fit,  present  a  petition  (w)  in  the  first  instance  to  the 
Court  of  Chancery,  or  the  Lord  Chancellor,  intrusted  as  aforesaid,  for 
such  order  as  he  may  deem  himself  entitled  to,  and  may  give  evi- 
dence {x)  by  affidavit  or  otherwise  in  support  of  such  petition  before 
the  said  Court,  or  the  Lord  Chancellor,  intrusted  as  aforesaid,  and 
may  serve  {y)  such  person  or  persons  with  notice  of  such  petition  as  he 
may  deem  entitled  to  service  thereof. 

{v)  Now  the  Chancery  Division  (Judicature  Act,  1873,  s.  34  (2)). 
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(tel  Where  there  has  been  a  judgment  or  order  for  the  sale,  conveyance  or 
transfer  of  stock,  or  of  any  hereditaments,  the  application  is  made  in  chambers 
(Ord.  LV.  r.  2  (8),  infra).  If  the  appUoation  is  unnecessarily -made  by  petition  the 
extra  costs  will  be  ordered  to  be  paid  by  the  petitioner  {Olark  v.  IFard,  14  W.  R. 
241). 

{x)  In  £e  Fickance,  10  Hare,  App.  xxxv.,  the  Court  allowed  affidavits  filed  in  a 
cause  to  be  used  as  evidence  on  a  petition  in  the  matter  of  the  Acts  ;  and  as  to 
evidence  in  support  of  a  petition  under  this  Act,  see  He  Hoskins,  i  De  G-.  &  J.  436, 
where  on  a  petition  for  appointing  new  trustees  of  a  will  containing  gifts  to  classes, 
an  affidavit  of  the  solicitor  was  received  as  sufficient  evidence  of  the  persons  con- 
stituting the  classes  without  the  production  of  baptismal  and  other  certificates. 

[y)  The  general  rule  is,  that  all  the  cestuis  que  trust  should  be  served,  including 
infants  (iJe  Fellows,  2  Jur.  N.  S.  62).  In  cases  of  retiring  trustees,  the  old  trustees 
also  (Re  Sloper,  18  Beav.  596)  should  be  served  ;  and  see  Mx  parte  Hardman,  3  M.  D. 
&  De  G.  559,  where  the  cestuis  que  trust  were  abroad ;  Be  Sickards,  5  De  Gr.  &  Sm. 
636  ;  EeLightbody,  W.  N.  (1885),  3. 

But  service  on  all  the  cestuis  que  trust,  where  they  are  very  numerous,  may  be 
dispensed  with  [Re  Sharpley,  1  W.  R.  271 ;  Re  Smyth,  2  De  Gr.  &  Sm.  781),  and 
trustees  with  a  power  of  sale  sufficiently  represent  their  cestuis  que  trust  {Re 
Jilanchard,  3  De  a.  E.  &  J.  131).     . 

Service  upon  infant  respondents  was  dispensed  with  in  Se  Tweedy,  9  W.  R.  398  ; 
Fe  milan,  ibid.  689 ;  Re  Wise,  5  De  G.  &  Sm.  415 ;  Re  Little,  7  Eq.  323. 

A  trustee  refusing  to  transfer  need  not  be  served  with  a  petition  under  the  23rd 
and  24th  sections;  see  note  («),  p.  74,  ante. 

The  Court  will  not  make  a  vesting  order  on  petition  of  a  lessee  or  tenant  for  Ufa 
without  service  on  the  remaindermen  (Re  Farrant,  20  L.  J.  Ch.  632 ;  Re  Maynard, 
16  Jur.  1084) ;  but  see  Re  Fryse,  10  Eq.  631.  Where  the  lease  contained  no  clause 
prohibiting  assignment,  an  order  vesting  leaseholds  was  made  in  the  absence  of  the 
lessor  (Re  Matthews,  2  W.  R.  85).  A  petition  as  to  lands  vested  in  a  lunatic  trustee 
must  be  served  upon  the  committee  (Re  Saumarez,  8  De  Gr.  M.  &  G.  390  ;  Re  Wylde, 
6  De  G.  M.  &  G.  25) ;  and  see  Re  Wood,  3  De  G.  E.  &  J.  125  ;  Re  Farker,  32  Beav. 
580 ;  Re  East,  8  Ch.  736  ;  as  to  service  of  a  petition  to  appoint  new  trustees  in  the 
place  of  a  bankrupt  upon  the  trustee,  see  Ex  parte  Garden,  12  Jur.  391,  and  on  the 
bankrupt  himself,  see  Ex  parte  Whitley,  1  Dea.  478  ;  Ex  parte  Sarris,  11  L.  J. 
Bkcy.  16.  An  order  to  vest  lands  subject  to  an  annuity  may  be  made  in  the 
absence  of  the  annuitant  (Re  Winteringham,  3  W.  R.  578) ;  see  Ex  parte  Marshall, 
3  De  G.  &  Sm.  679. 

See  further  as  to  services,  the  note  on  costs,  note  (k)  to  sect.  51,  infra,  p.  87.  • 


^at  may  be 
lone  upon 
letition. 


XLI.  And  be  it  enacted,  that  upon  the  heEiiing  of  any  such,  motion 
or  petition  it  shall  be  lawful  for  the  said  Court  or  for  the  said  Lord 
Chancellor,  should  it  be  deemed  necessary  to  direct  a  reference  to  one 
of  the  Masters  in  Ordinary  of  the  Court  of  Chancery  to  inquire  into 
any  facts  which  require  such  an  investigation,  or  it  shall  be  lawful  for 
the  said  Court  or  for  the  said  Lord  Chancellor  to  direct  such  motion  or 
petition  to  stand  over  to  enable  the  petitioner  or  petitioners  to  adduce 
evidence  or  further  evidence  before  the  said  Court  or  before  the  said 
Lord  Chancellor,  or  to  enable  notice  or  any  further  notice  of  such 
motion  or  petition  to  be  served  upon  any  person  or  persons  (z). 


(z)  The  words  in  italics  were  repealed  by  Statute  Law  Revision  Act,  1875. 


'ourt  may 
ismiss  peti- 
ion  with  or 
rithout  costs. 


XLII.  And  be  it  enacted,  that  upon  the  hearing  of  any  such  motion 
or  petition,  whether  any  certificate  or  report  from  a  Master  shall  have 
been  obtained  or  not,  it  shaU  be  lawful  for  the  Court,  or  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  dismiss  such  motion  or  petition, 
with  or  without  costs,  or  to  make  an  order  thereupon  in  conformity 
with  the  provisions  of  this  Act  (a). 


(a)  The  words  in  italics  were  repealed  by  the  Statute  Law  Revision  Act,  1875. 
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XLIII.  And  be  it  enacted,  that  whensoever,  in  any  cause  or  matter,  13  &  14  Vict, 
either  by  the  evidence  adduced  therein,  or  by  the  admission  of  the    "-  ^°'  ^-  ^^" 
parties,  or  by  a  report  of  one  of  the  Masters  of  the  Court  of  Chancery,  Power  to 
the  facts  necessary  for  an  order  under  this  Act  shall  appear  to  such  ™^g^  f^^ 
Court  to  be  sufficiently  proved,  it  shall  be  lawful  for  the  said  Court,  cause, 
either  upon  the  hearing  of  the  said  cause  or  of  any  petition  or  motion 
in  the  said  cause  or  matter,  to  make  such  order  under  this  Act  (i). 

(4)  See  as  to  this  section,  Frodsham  v.  Frodsham,  15  Ch.  D.  317.    G-enerally,  an  Orders  under 
order  may  be  made  in  a  cause  -without  a  petition  {Wood  v.  Beetlestone,  1  Ei.  &  J.  Act  made  in 
213  ;   Viscountess  IfAdhemar  v.  JBertrand,  35  Beav.  19) ;  but  where  the  trustee  is  a  cause, 
lunatic,  a  petition  in  lunacy  is  requisite ;  see  notes  (m)  and  (o)  to  sect.  3,  p.  65  ; 
Jeffryes  v.  Bryadale,  9  W.  R.  428  ;  Se  Dawson,  6  N.  R.  346. 

Vesting  orders  in  a  suit  were  made  on  motion  in  Maekmnie  v.  Mackenzie,  Seton, 
525,  where  a  previous  order  appointing  new  trustees  had  been  made  in  a  cause  ;  and 
see  Se  Solbrook's  Will,  8  W.  R.  3,  where  such  order  had  been  made  on  petition 
in  a  matter,  and  a  subsequent  vesting  order  was  made  on  motion ;  see,  too,  Skynner 
T.  Felichet,  9  W.  R.  191  ;  and  Fisher  v.  Eughes,  25  W.  R.  528,  where  an  order  was 
made  on  motion  for  judgment  in  default  of  pleading. 

The  petition,  though  presented  in  a  suit,  should  be  intituled  in  the  Act  [Gough  Petition  how 
V.  Bage,  W.  N.  (1871),  237  ;  25  L.  T.  738  ;  Be  Law,  4  Beav.  509  ;  EuntUy  v.  Glut-  intituled. 
terbuck,  W.  N.  (1872),  81)  ;  but  see  Seton,  p.  544. 

As  to  amending  an  order,  see  Re  Clinton,  Jackson  v.  Slaney,  W.  N.  (1882),  176 ;  Amendment 
and  Be  Savage,  15  Ch.  D.  557,  where  the  names  of  some  of  the  co-petitioners  had  of  order, 
been  used  without  their  authority. 

XLIV.  And  be  it  enacted,  that  whenever  any  order  shall  be  made  Orders  made 

under  this  Act,  either  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  oJchancery* 

or  by  the  Court  of  Chancery,  for  the  purpose  of  conveying  or  assign-  founded  on 

ing  any  lands,  or  for  the  purpose  of  releasing  or  disposing  of  any  ™^j^^g*to'be 

contingent  right,  and  such  order  shall  be  founded  on  an  allegation  of  conclusive 

the  personal  incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  ?Z     ''"tt 

that  a  trustee  or  the  heir  or  devisee  of  a  mortgagee  is  out  of  the  juris-  contained  in 

diction  of  the  Court  of  Chancerv,  or  cannot  be  found,  or  that  it  is  ^"^°^  *^®' 

.  1.1.       gations. 

uncertain  which  of  several  trustees,  or  which  of  several  devisees  of  a 

mortgagee,  was  the  survivor,  or  whether  the  last  trustee,  or  the  heir 
or  last  surviving  devisee  of  a  mortgagee,  be  living  or  dead,  or  on  an 
allegation  that  any  trustee  or  mortgagee  has  died  intestate  without  an 
heir,  or  has  died  and  it  is  not  known  who  is  his  heir  or  devisee,  then 
in  any  of  such  cases  the  fact  that  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  has  made  an  order  upon  such  an  Order  to  be 
allegation,  shall  be  conclusive  evidence  (c)  of  the  matter  so  alleged  in  ""^g^gg^gf 
any  court  of  law  or  equity  upon  any  question  as  to  the  legal  validity  facts  on 
of  the  order :  Provided  always,  that  nothing  herein  contained  shall  J^^°^  ^  "was 
prevent  the  Court  of  Chancery  directing  a  re-conveyance  or  re-assign- 
ment of  any  lands  conveyed  or  assigned  by  any  order  under  this  Act, 
or  a  re-disposition  of  any  contingent  right  conveyed  or  disposed  of  by 
such  order ;  and  it  shall  be  lawful  for  the  said  Court  to  direct  any  of 
the  parties  to  any  suit  concerning  such  lands  or  contingent  right  to 
pay  any  costs  occasioned  by  the  order  under  this  Act,  when  the  same 
shall  appear  to  have  been  improperly  obtained. 

(c)  See  ColUnson  v.  Collinson,  3  De  G.  M.  &  G.  409,  414. 
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XLV.  And  be  it  enacted,  that  it  shaU  be  lawful  for  tbe  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  tke  Court  of  Chancery,  to  exercise  the 
powers  herein  conferred,  for  the  purpose  of  vesting  any  lands,  stock, 
or  chose  in  action  in  the  trustee  or  trustees  of  any  charity  {d)  or 
society,  over  which  charity  or  society  the  said  Court  of  Chancery* 
would  have  jurisdiction  npon  suit  duly  instituted,  whether  such  trustee 
or  trustees  shall  have  been  duly  appointed  by  any  power  contained  in 
any  deed  or  instrument,  or  by  the  decree  of  the  said  Court  of  Chan- 
cery, or  by  order  made  upon  a  petition  to  the  said  Court  under  any 
statute  authorising  the  said  Court  to  make  an  order  to  that  effect  in  a 
summary  way  upon  petition. 

{d)  New  trustees  of  a  charity  having  been  appointed  under  the  16  &  17  Vict, 
c.  137,  s.  28,  a  vesting  order  under  this  section  was  made  in  chambers  (Se  Daven- 
port's Charity,  i  De  G.  M.  &  6r.  839) ;  and  see  Re  Lincoln  Chapel,  1  Jur.  N.  S.  1011  ; 
3  W.  R.  608. 

XLVI.  And  be  it  enacted,  that  no  lands,  stock,  or  chose  in  action 
vested  in  any  person  upon  any  trust  or  by  way  of  mortgage,  or  any 
profits  thereof,  shall  escheat  or  be  forfeited  to  her  Majesty,  her  heirs  or 
successors,  or  to  any  corporation,  lord  or  lady  of  a  manor,  or  other 
person,  by  reason  of  the  attainder  or  conviction  for  any  offence  of  such 
trustee  or  mortgagee,  but  shall  remain  in  such  trustee  or  mortgagee,  or 
survive  to  his  or  her  co-trustee,  or  descend  or  vest  in  his  or  her  repre- 
sentative, as  if  no  such  attainder  or  conviction  had  taken  place  (e). 

(«)  This  section  is  taken  from  4  &  5  Will.  4,  c.  23,  s.  3.  See  now  33  &  34  Vict. 
0.  23  ;  and  as  to  the  present  law  of  escheat,  see  the  Intestates  Estates  Act,  1884. 

Where  an  illegitimate  mortgagee  in  fee  devised  her  real  and  personal  estate  to  ar 
trustee  upon  certain  trusts  and  died  without  issue,  the  Court,  tiie  Crown  offering 
no  opposition,  vested  the  legal  estate  in  a  purchaser,  the  mortgage-money  having 
been  paid  off  (Be  Minchin,  2  W.  R.  179).  From  a  case  of  Bartletty.  Bartlett,  how- 
ever (cited  in  Inoe's  Trustee  Acts,  2nd  ed.  p.  91),  it  would  seem  that  where  an 
illegitimate  testator  devises  estates  to  which  he  is  beneficially  entitled  to  a  trustee 
who  predeceases  him  and  dies  without  issue,  a  vesting  order  cannot  be  made  so  as  to 
defeat  the  rights  of  the  Crown. 

By  sect.  8  of  the  Extension  Act,  p.  92,  post,  the  Court  has  power  to  appoint 
new  trustees  in  lieu  of  persons  convicted  of  felony. 

XL VII.  And  be  it  enacted,  that  nothing  contained  in  this  Act  shall 
prevent  the  escheat  or  forfeiture  of  any  lands  or  personal  estate  vested 
in  any  such  trustee  or  mortgagee,  so  far  as  relates  to  any  beneficial 
interest  therein  of  any  such  trustee  or  mortgagee,  but  such  lands  or 
personal  estate,  so  far  as  relates  to  any  such  beneficial  interest,  shall  be 
recoverable  in  the  same  manner  as  if  this  Act  had  not  passed  (_/). 

(/)  This  section  is  taken  from  4  &  5  Will.  4,  e.  23,  s.  5.  See  now  33  &  34  Vict, 
u.  23 ;  and  as  to  escheat,  the  Intestates  Estates  Act,  1884. 


Money  of 
infants  and 


XLYIII.  And  be  it  enacted,  that  where  any  infant  or  person  of 
.  unsound  mind  shall  be  entitled  to  any  money  payable  in  discharge  of 
unsound  mind  any  lands,  stock,  or  chose  in  action  conveyed,  assigned,  or  transferred 
*°  ^®  P^'^  under  this  Act,  it  shall  be  lawful  for  the  person  by  whom  such  money 
is  payable  to  pay  the  same  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Accountant-General  {g),  in  trust  in  any 
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cause  then  depending  concerning  such,  money,  or,  i£  there  shall  he  no  13  &  14  Viot. 
such  cause,  to  the  credit  of  such  infant  or  person  of  unsound  mind,    °'     '  ^' 


subject  to  the  order  or  disposition  of  the  said  Court ;  and  it  shall  be 
lawful  for  the  said  Court,  upon  petition  in  a  summary  way,  to  order 
any  money  so  paid  to  be  invested  in  the  public  funds,  and  to  order  pay- 
ment or  distribution  thereof,  or  payment  of  the  dividends  thereof,  as 
to  the  said  Court  shall  seem  reasonable ;  and  every  cashier  of  the 
Bank  of  England  who  shall  receive  any  such  money  is  hereby  required 
to  give  to  the  person  paying  the  same  a  receipt  for  such  money,  and 
such  receipt  shall  be  an  effectual  discharge  for  the  money  therein 
respectively  expressed  to  have  been  received  (A). 

(ff)  The  payment  is  now  made  to  the  account  of  the  Paymaster-G-eneral. 
(A)  See  Se  Sparks,  6  Ch.  D.  361. 

XLIX.  And  be  it  enacted,  that  where  in  any  suit  commenced  or  to  Court  may 
be  conunenced  in  the  Court  of  Chancery,  it  shall  be  made  to  appear  to  in  the  absence 
the  Coujt  by  affidavit  that  diligent  search  and  inquiry  has  been  made  o^  a  trustee, 
after  any  person  made  a  defendant,  who  is  only  a  trustee,  to  serve  him 
with  the  process  of  the  Court,  and  that  he  cannot  be  found,  it  shall  be 
lawful  for  the  said  Court  to  hear  and  determine  such  cause,  and  to 
make  such  absolute  decree  therein  against  every  person  who  shall 
appear  to  them  to  be  only  a  trustee,  and  not  otherwise  concerned  in 
interest  in  the  matter  in  question,  in  such  and  the  same  manner  as  if 
such  trustee  had  been  duly  served  with  the  process  of  the  Court,  and 
had  appeared  and  filed  his  answer  thereto,  and  had  also  appeared  by 
his  counsel  and  solicitor  at  the  hearing  of  such  cause  (i) :  Provided 
always,  that  no  such  decree  shall  bind,  affect,  or  in  any  wise  prejudice 
any  person  against  whom  the  same  shall  be  made,  without  service  of 
process  upon  him  as  aforesaid,  his  heirs,  executors,  or  administrators, 
for  or  in  respect  of  any  estate,  right,  or  interest  which  such  person  shall 
have  at  the  time  of  making  such  decree  for  his  own  use  or  benefit,  or 
otherwise  than  as  a  trustee  as  aforesaid. 

(t)  The  Court  under  this  section  ordered  a  cause  to  be  certified  as  fit  for  hearing 
though  a  defendant  trustee  could  not  be  found,  and  had  not  appeared  ( Weathead  v. 
Sale,  6  W.  E.  52;  Surrelly.  Maxwell,  26  L.  T.  655]. 

[Sect.  50  was  repealed  by  Statute  Law  Eeyision  Act,  1875.] 

LI.  And  be  it  enacted,  that  the  Lord  Chancellor,  intrusted  as  afore-  Costs  may  be 
said,  and  the  Court  of  Chancery,  may  order  the  costs  and  expenses  of  ^he  estate. 
and  relating  to  the  petitions,  orders,  directions,  conveyances,  assign- 
ments, and  transfers  to  be  made  in  pursuance  of  this  Act,  or  any  of 
them,  to  be  paid  and  raised  out  of  or  from  the  lands  or  personal 
estate,  or  the  rents  or  produce  thereof,  in  respect  of  which  the  same 
respectively  shall  be  made,  or  in  such  manner  as  the  said  Lord  Chan- 
cellor or  Court  shall  think  proper  (k). 

Ik)  When  a  bill  was  filed  for  the  appointment  of  a  new  trustee  in  a  case  where  a  9°f^  of  cause 
petition  might  have  been  presented,  the  plaintiff  was  held  to  be  liable  for  the  addi-  instituted 
tional  costs  {Thomas  v.  Walker,  18  Beav.  521).  unnecessarily. 

•     The  costs  of  applications  in  the  matter  of  a  trust,  whether  occasioned  by  the  Costs  of 

applications. 
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13  &  14  Vict, 
c.  60,  s.  51. 

Charged  on 
trust  property 
if  for  benefit 
of  trust 
property. 


Costs  of 
appearance  of 
bankrupt 
trustee. 

Costs  of 
vesting  order — 

(1)  Aste- 
tween  ven- 
dor's estate 
and  pur- 
chaser ; 

(2)  as  between 
mortgagee's 
estate  and 
mortgagor 
redeeming. 
Wbere 
mortgagee 
lunatic. 


Costs  of 
respondent 
trustees  in 
case  of 
miacondmst. 


Commission 
concerning 
person  of 
unsound 
mind. 


lunacy  {Se  Fulham,  IS  Jur.  69),  infancy  {Ex  parte  Cant,  lOVes.  554),  or  bankruptcy 
[Ex  parte  Painter,  2  Deac.  &  Ch.  584),  of  a  trustee,  must  be  borne  by  the  cestui  qtie 
trust  or  the  trust  estate,  according  as  the  application  is  for  the  benefit  of  the  applicant 
solely,  or  generally  for  the  benefit  of  the  estate ;  see  Carter  v.  Sebright,  26  Beav. 
374  ;  Re  Brackenhury,  10  Eq.  45  ;  Re  Fellows,  2  Jur.  N.  S.  62.  '  In  Ex  pa/rte  Dalies, 
16  Jur.  882,  V.-C.  Parker,  upon  appointing  a  new  trustee  and  making  a  vesting 
order  under  the  Act,  by  consent  ordered  the  new  trustee  to  pay  the  costs  of  the 
proceedings,  and  directed  that  such  costs,  with  interest  thereon  at  il.  per  cent, 
should  form  a  charge  on  the  inheritance ;  and  see  Re  Crahtree,  14  W.  E.  497,  where 
costs  were  directed  to  be  raised  by  mortgage  to  be  settled  by  the  Court.  Where 
new  trustees  of  two  funds  were  appointed,  the  costs  were  borne  rateably  (Re  Grant, 
2  J.  &  H.  764).  As  to  costs  where  two  petitions  are  presented,  see  Re  Rring,  42 
L.  J.  Ch.  473 ;  28  L.  T.  467. 

When  a  trustee  is  served  and  appears  on  an  application  for  appointment  of  a  new 
.trustee,  he  will,  except  incase  of  misconduct  [see  Ex  parte  Harris,  11  L.  J.  Bkcy.  16), 
be  allowed  his  costs ;  see  Turner  \.  Mullineux,  9  W.  E.  252 ;  3  Ii.  T.  687,  where 
costs  as  between  solicitor  and  client  were  given  to  a  bankrupt  trustee.  Eor  cases 
where  it  was  held  that  infant  respondents  need  not  be  ferved,  see  p.  84. 

The  costs  of  an  application  for  a  vesting  order  as  between  vendor  and  purchaser, 
occasioned  by  the  vendor  leaving  an  infant  heir  or  devisee,  must  be  borne  by  the 
vendor's  estate  [Heard  v.  Cuthbert,  1  Ir.  Ch.  Rep.  369  ;  Bradley  v.  Munton,  16  Beav. 
294 ;  Ayles  v.  Cox,  17  Beav.  584  (where  the  sale  was  under  a  decree) ;  Re  South 
Wales  Ry.  Co.,  14  Beav.  418) ;  see,  however.  Re  Nash,  4  W.  R.  Ill ;  Re  Liverpool 
Improvement  Act,  5  Eq.  282. 

"The  costs  of  an  application  for  a  vesting  order  as  between  a  mortgagor  paying  off 
the  mortgage  debt  and  the  mortgagee,  occasioned  by  the  mortgagee  leaving  an  heir 
who  cannot  be  found,  or  is  lunatic,  or  a  bare  trustee  who  is  lunatic  [Re  Lewes,  1  M. 
cS:  G.  435),  are  payable  by  the  mortgagor  [Re  Marrow,  Cr.  &  Ph.  142 ;  Ex  parte 
Ommaney,  10  Sim.  298  ;  King  v.  Smith,  6  Hare,  473  ;  Re  Jones,  2  De  G.  F.  &  J.  554  ; 
Re  Stuart,  4  De  G-.  &  J.  317) ;  but  if  the  application  was  occasioned  by  the  mortgagee 
himself  becoming  lunatic,  it  should  be  made  by  the  committee  of  the  lunatic's 
estate,  and  the  committee  will  pay  the  costs  out  of  the  lunatic's  estate  [Re  Rowley, 
1  N.  R.  251 ;  1  De  G.  J.  &  S.  417 ;  Re  Viall,  8  De  G.  M.  &  G.  439  ;  Re  Wheeler,  1 
De  G.  M.  &  G.  435  ;  Ex  parte  Richards,  1  J.  &  W.  264 ;  Re  Townscnd,  2  Ph.  348 ;  Re 
Thomas,  22  L.  J.  Ch.  858 ;  Re  Jones,  2  Ch.  D.  70).  The  mortgagor,  if  he  appears, 
vrill  not  get  his  costs  [Re  Fhillips,  4  Ch.  629).  If,  however,  the  lunatic  mortgagee 
appears  on  the  face  of  the  mortgage-deed  to  be  only  a  trustee,  the  trust  estate  pays 
the  costs  [Re  Jones ;  and  see  Re  Lewes,  1  M.  &  G.  23 ;  Re  Townsend,  ibid.  686).  And 
if  the  mortgagor  makes  the  application  in  a  case  where  the  committee  of  the  lunatic 
has  not  declined  to  act,  he  must  bear  the  costs  [Re  Wheeler,  1  De  G.  M.  &  G.  435). 

In  Re  Sparks,  6  Ch.  D.  361 ;  25  W.  R.  869,  it  was  held  that  the  Court  has  no 
jurisdiction  to  order  the  costs  of  a  vesting  order  occasioned  by  the  lunacy  of  the 
mortgagee  to  be  paid  out  of  the  mortgage  debt,  and  that  each  party  must  bear  his 
own  costs ;  this  case  overrules  Re  Riddle,  23  L.  J.  Ch.  23. 

It  was  held  in  Re  Primrose,  23  Beav.  590,  that  the  Court  has  no  jurisdiction 
under  the  Act  to  order  a  respondent  to  pay  the  costs  of  an  appUeation  occasioned 
by  his  own  misconduct ;  and  it  seems  very  doubtful  whether  the  Court  has  any 
such  jurisdiction  even  now,  notwithstanding  the  Jud.  Acts  and  Ord.  LXV.  r.  1, 
R.  S.  C.  1883  [Re  Sarah  Knight,  26  Ch.  D.  82) ;  but  see  the  remarks  on  Re  Primrose 
in  Re  Woodburn,  1  De  G.  &  J.  346  ;  and  see  also  Re  Adams,  12  Ch.  D.  634  ;  Re 
Wiseman,  18  W.  R.  674 ;  Re  Wills,  12  W.  R.  97  ;  9  Jur.  N.  S.  1225.  The  costs  of 
appointing  new  trustees  were  ordered  in  a  suit  to  be  paid  by  trustees  who  improperly 
refused  to  retire ;  see  Legg  v.  Mackrell,  2  De  G.  F.  &  J.  551 ;  Attorney-General  v. 
Murdoch,  2  K.  &  J.  571 ;  Grierson  v.  Aatle,  3  L.  T.  288  ;  King  v.  King,  1  De  G.  &  J. 
663  ;  Palairet  v.  Carew,  32  Beav.  564  ;  Re  Wiseman,  18  W.  E.  574.  But  the  Court 
can  dismiss  a,  petition  with  costs  (sect.  42),  and  wiU  do  so  where  the  petition  is 
needlessly  presented  [Re  Gibbon,  30  W.  R.  287 ;  W.  N.  (1882),  12 ;  Re  Oakden,  26 
Sol.  J.  563).  In  Richardson  v.  Grubb,  16  W.  E.  176  (Ireland),  it  was  decided  that 
failing  health,  where  the  trusts  were  of  a  formal  character  only,  was  not  a  sufficient 
reason  for  a  petition  asking  that  they  might  be  discharged,  and  the  petitioner  was 
disallowed  his  costs.  Where  a  trustee  on  a  petition  to  appoint  new  trustees  dis- 
claims at  the  bar  he  will  only  be  allowed  costs  as  between  party  and  party  [Bulkeley 
V.  Earl  of  Eglinton,  1  Jur.  N.  S.  994  ;  and  see  Norway  v.  Norway,  2  M.  &  K.  278, 
overruling  Sherratt  v.  Bentley,  1  R.  &  M.  655  ;  and  Legg  v.  Mackrell,  ante). 

LII.  And  be  it  enacted,  tliat  upon  any  petition  being  presented 
undei  this  Act  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  con- 
cerning a  person  of  unsound  mind,  it  shall  be  lawful  for  the  said  Lord 
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Chancellor,  should  he  so  think  fit,  to  direct  that  a  commission  in  the  13  &  14  Vict, 
nature  of  a  writ  de  lunatico  inquirendo  shall  issue  concerning  such     ""  ^°'  °"  ^^" 
person,  and  to  postpone  making  any  order  upon  such  petition  until  a 
return  shall  have  been  made  to  such  commission. 

Lni.  And  be  it  enacted,  that  upon  any  petition  under  this  Act  Suit  may  be 
being  presented  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  to  "^i^ected. 
the  Court  of  Chancery,  it  shall  be  lawful  for  the  said  Lord  Chancellor 
or  the  said  Court  of  Chancery  to  postpone  making  any  order  upon 
such  petition  until  the  right  of  the  petitioner  or  petitioners  shall  have 
been  declared  in  a  suit  duly  instituted  for  that  purpose  (1). 

(i)  This  section  was  acted  on  in  ColUnson  v.  Collinson,  3  De  G.  M.  &  Gr.  409 ;  JJc  Cases  where 
Burt,  9  Hare,  289  ;  Se  Carpenter,  Kay,  418 ;  Carpenter  v.  lord  GhurohiU,  2  "W.  E.  suit  directed. 
364 ;  Me  Weeding,  4  Jur.  N.  S.  707. 

LIV.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Powers  of 

this  Act  to  the  Court  of  Chancery  in  England  shall  extend  to  aU  lands  '^""^  °* 

.and  personal  estate  within  the  dominions,  plantations,  and  colonies  extenTto 

belonging  to  her  Majesty  (except  Scotland)  (m).  property  in 

the  colonies. 
[m]  Under  this  section  a  Testing'  order  was  made  as  to  lands  in  Canada  (Re  Lands  in 
SchofleU,  24  L.  T.  (O.  S.)  322  ;  Re  Groom,  11  L.  T.  336).     As  to  lands  in  Ireland,   Canada 
see  Re  Davies,  3  Mac.  &  Gr.  278,  where  the  Lord  Chancellor  held  that  an  order  could  j    ,     ,' 
not  be  made  to  vest  such  estates  in  a  trustee  appointed  in  the  place  of  a  lunatic  ■"^^^*"'- 
trustee  {see  post,  ss.  65,  56,  57).    But  when  the  cestui  que  trust  was  in  England,  and 
the  surviving  trustee  in  Ireland,  V.-O.  Kindersley  made  an  order  vesting  lands 
situate  in  Ireland  in  a  new  trustee  appointed  by  the  Court  [Re  Hewitt,  6  W.  R.  537) ; 
and  in  Re  Lamotte,  i  Ch.  D.  326,  an  order  was  made  vesting  land  in  Ireland.     See 
also  Re  Taitt,  W.  N.  (1870),  257. 

LY.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Powers  riven 

this  Act   to  the  Court  of  Chancery  in  England  shall  and  may  be  *°  ^°"^'  °* 

•      1    •      Ti  ■■  11?  ,  ■,-.-.       Chancery 

exercised  m  like  manner  and  are  hereby  given  and  extended  to  the  may  be 

Court  of  Chancery  in  Ireland  with  respect  to  all  lands  and  personal  exercised  by 
,,.--11  that  Court  m 

estgite  in  Ireland.  Ireland. 

LVI.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Powers 

this  Act  to  the  Lord  Chancellor  of  Great  Britain,  intrusted  as  afore-  °1  Lord 

Uhancellor 
said,  shall  extend  to  all  lands  and  personal  estate  within  any  of  the  in  Lunacy 

dominions,  plantations,  and  colonies  belong^g  to  her  Majesty  (except  *°  extend  to 

Scotland  and  Ireland)  (ra).  the  colonies. 

(«)  Where  one  of  two  trustees  of  Irish  railway  stock  became  of  unsound  mind, 
an  order  was  made  appointing  a  person  new  trustee  of  the  stock  in  his  place,  and 
directing  such  person  to  concur  with  the  other  trustee  in  transferring  the  stock  {Re 
Modgson,  H  Ch.  D.  888). 

LVII.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Powers 
this  Act  to  the  Lord  Chancellor  of  Great  Britain,  intrusted  as  afore-  ?t"'^°'^'^ii 
said,  shall  and  may  be  exercised  in  like  manner  by  and  are  hereby  in  Lunacy 
eiven  to  the  Lord  Chancellor  of  Ireland,  intrusted  as  aforesaid,  with  ™^y  \^  , 
respect  to  all  lands  and  personal  estate  in  Ireland.  by  Lord 

LYIII.  And  be  it  enacted,  that  in  citing  this  Act  in  other  Acts  of  ^lanoellor 
Parliament,  and  in  legal  instruments  and  in  legal  proceedings,  it  shall  „,  . .  " 
be  sufficient  to  use  the  expression  "  The  Trustee  Act,  1850." 

Sections  59  and  60  are  repealed  by  the  Statute  Law  Revision  Act,  1875. 
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15  &  16  viot.  TEUSTBE  EXTENSION  ACT,  1852. 

c.  55. 
15  &  16  VICT.  Cap.  66. 

An  Act  to  extend  the  provisions  of  the  "  Trmtee  Act,  1850." 

[30tli  June,  1852.] 

Wheeeas  it  is  expedient  to  extend  tlie  provisions  of  the  Trustee 
Act,  1850  :  Be  it  therefore  enacted,  &c. : 
Court  of  I.  That  when  any  decree  or  order  (o)  shall  have  been  made  by  any 

SiS^a^'oXr  Ciourt  of  Equity  directing  the  sale  of  any  lands  for  any  purpose  what- 
forvesting  the  ever  (J),  every  person  seised  or  possessed  of  such  land,  or  entitled  to 
of  oonveyante  ^  contingent  right  therein,  being  a  party  to  the  suit  or  proceeding  in 
by  a  party  to    which  such  decree  or  order  shall  have  been  made,  and  bound  thereby 
a'deoree  or^"^    Or  being  otherwise  bound  by  such  decree  or  order,  shall  be  deemed  to 
order  for  sale,  be  so  seised  or  possessed  or  entitled  (as  the  case  may  be)  upon  a  trust 
within  the  meaning  of  the  Trustee  Act,  1850 ;  and  in  every  such  case 
it  shall  be  lawful  for  the  Court  of  Chancery  (c),  if  the  said  Court  shall 
think  it  expedient  for  the  purpose  of  carrying  such  sale  iuto  effect,  to 
make  an  order  vesting  such  lands  or  any  part  thereof,  for  such  estate 
as  the  Court  shall  think  fit,  either  in  any  purchaser  or  in  such  other 
person  as  the  Court  shall  direct ;  and  every  such  order  shall  have  the 
same  effect  as  if  such  person  so  seised  or  possessed  or  entitled  had 
been  free  from  all  disability,  and  had  duly  executed  aU  proper  con- 
veyances and  assignments  of  such  lands  for  such  estate  {d). 

Section  retro-       (a)  This  section  applies  retrospectively  to  a  decree  made  before  the  passing  of 
speotive.  the  Act  [Wake  v.  Wake,  17  Jur.  645). 

(b)  This  removes  the  difficulty  which  arose  in  Weston  v.  Filer,  5  De  Gr.  &  S.  608  ; 
the  29th  section  of  the  Trustee  Act,  1860,  only  applied  to  a  sale  for  payment  of 
debts. 

(c)  Now  the  Chancery  Division  of  the  High  Court  (Jud.  Act,  1873,  s.  34). 

(d)  The  order  was  made  in  the  suit  without  a  petition  where  one  of  the  vendors 
was  a  lunatic  (Earrison  v.  Smith,  17  W.  B.  646).  The  section  applies  to  sales 
under  the  Partition  Acts,  1868  and  1876,  and  is  not  limited  to  cases  of  persons 
under  disability  (Beckett  v.  Sutton,  19  Ch.  D.  646).  The  application  under  this 
section  is  by  summons  (Ord.  LV.  r.  2  (8),.  infra). 

Power  to  II.  That  sections  numbered  17  and  18  in  the  Queen's  Printer's  copy 

Sr  vesting       ^^  *^®  Trustee  Act,  1850,  be  repealed;  and  in  every  case  where  any 
the  estate,  on   person  is  or  shall  be  jointly  or  solely  seised  or  possessed  of  any  lands 
retusai  or         ^^  entitled  to  a  contingent  right  therein  upon  any  trust,  and  a  demand 
trustee  to         shall  have  been  made  upon  such  trustee  by   a  person  entitled  to 
convey  or         require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  autho- 
rised agent  of  such  last-mentioned  person,  requiring  such  trustee  to 
convey  or  assign  the  same,  or  to  release  such  contingent  right,  it 
shall  be  lawful  for  the  Court  of  Chancery,  if  the  said  Court  shall  be 
satisfied  that  such  trustee  has  wUfuUy  refused  or  neglected  to  convey 
or  assign  the  said  lands  for  the  space  of  twenty-eight  days  after  such 
demand,  to  make  an  order  vesting  such  lands  in  such  person  in  such 
manner  and  for  such  estate  as  the  Court  shall  direct ;  or  releasing  such 
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contingent  right  in  suoh  manner  as  the  Court  shall  direct ;  and  the  15  &  16  Viot, 
said  order  shall  have  the  same  effect  as  if  the  trustee  had  duly  exe-     "■  ^^'  °-  ^- 
Cttted  a  conveyance  or  assignment  of  the  lands,  or  a  release  of  such 
right,  in  the  same  manner  and  for  the  same  estate  (e). 

(e)  See  sect.  23  of  the  Act  of  1850,  p.  73,  ante,  and  notes.    The  refusing  trustee  Trustee  need 
ne^  not  be  served  [Me  Crowe,  13  Eq.  26).  not  be  served. 

A  vesting  order  was  made  under  this  section  to  defeat  an  attempt  at  extortion  on  VfiaHnD- 
T    rl^.,°*  S^i?"?**^  ^^'  O'lX^nell,  19  W.E.  522) ;  and  see  KnigU  v.  Knight,  14  oXs 
L.T.,161;W.N.  (1866),  114;iJse™2,™«,W.N.  (1879),  52;27W.E.  534  T^^' 

The  section  was  acted  on  -where  a  mortgagor  of  copyholds  who  had  covenanted  ■''Mortgagor  ot 
to  surrender  neglected  to  do  so  VRe  Crowe,  13  Eq.  26)  cop j holds 

I,  >  1       /  refusing  to 

m.  That  -when  any  infant  shall  be  solely  entitled  to  any  stock  upon  p 
any  trust,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  make  an  order 
order  vesting  in  any  person  or  persons  the  right  to  transfer  such  stock,  1°"^  *^®  i-cwis- 
or  to  receive  the  dividends  or  income  thereof ;  and  when  any  infant  of  dividends 
shall  be  entitled  jointly  with  any  other  person  or  persons  to  any  stock  °*  «*°'''^i'i 
upon^.  any  trust,  it  shall  fee  lawful  for  the  said  Court  to  make  an  order  infant 
vesting  the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  t''"stee. 
income  thereof,  either  in  the  person  or  persons  jointly  entitled  with  the 
infant,  or  in  him  or  them  together  with  any  other  person  or  persons  the 
said  Court  may  appoint  (/). 

(/)  This  section  was  passed  to  meet  the  case  of  Cramer  v.  Cramer,  5  De  Gr.  &  S. 
312  ;  16  Jur.  831.  Eor  cases  under  the  section,  see  Sanders  v.  Earner,  25  Beav.  467  ; 
6  W.  E.  476  ;  Sevoy  v.  Devoy,  3  8m.  &  G.  403  ;  3  Jur.  N.  S.  79  ;  Stone  v.  Stone,  3 
Jur.  N.  S.  708  ;  Rives  v.  Sives,  W.  N.  (1866),  J44  ;  Re  Westwood,  6  N.  E.  61,  316 ; 
and  see  Gardner  v.  Cowles,  3  Ch.  D.  304  ;  24  W.  E.  920,  where  the  infant  was  the 
sole  beneficial  owner  of  the  stock.  In  Re  Morgan,  Seton,  516,  the  right  was  vested 
in  the  infant's  guardian.  Where  stock  to  which  an  infant  was  beneficially  entitled 
had  been  invested  in  the  joint  names  of  himself  and  another  person,  the  Couii;  made 
an  order  imder  this  section  vesting  the  right  to  transfer  the  stock  in  the  other 
person  (Re  Sarwood,  20^:!h.  D.  636). 

IV.  That  where  any  person  shall  neglect  or  refuse  to  transfer  any  On  neglect  to 
stock  (jr),  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  transfer  stock 
recover  any  chose  in  action,  or  any  interest  in  respect  thereof,  for  the  order  may  be 
space  of  twenty-eight  days  next    after  an   order  of  the   Court  of  ^^^  vesting 
Chancery  for  that  purpose  shall  have  been  served  upon  him  (h)  it  shall  transfer  in 
be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  all  the  such  person 
right  of  such  person  to  transfer  such  stock,  or  to  receive  the  dividends  gjiaU  appoint, 
or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or 
any  interest  in  respect  thereof,  in  such  person  or  persons  as  the  said 
Court  may  appoint  (»'). 

(g)  See  sect.  23  of  the  former  Act,  p.  73,  amte.  Vesting  order 

The  order  under  this  section  may,  it  seems,  be  made  on  motion  [Re  Solbrook,  of  stock. 
8  W.  E.  3 ;  5  Jur.  N.  S.  1333  ;  Skynner  v.  Feliehet,  9  W.  E.  191).  Order  may 

{/()  The  service  should  be  personal,  unless  the  order  can  be  made  under  section  23  ^^  made  on 
of  the  principal  Act  [CoUs  v.  Benhow,  W.  N.  (1873),  60).  motion 

(i)  An  order  may  be  made  although  the  petition  for  the  order  which  has  not  been 
complied  with  has  not  been  served  on  the  recalcitrant  person  [Re  Moimt,  24  L.  T. 
290). 

v.  When  any  stock  shall  be  standing  in  the  sole  name  of  a  deceased  On  like 
person,  and  his  personal  representative   shall  refuse  or  neglect  to  executor^ 
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15  &  16  Vict, 
u.  55,  s.  5. 

similar  order 
may  be  made. 


Bank  of  Eng- 
land and  com- 
panies to 
comply  with 
orders. 

(See  SB.  20  and 
26  of  Trustee 
Act,  1850.) 


Indemnity  to 
Bank  and 
companies  so 
obeying. 


transfer  such  stock  or  receive  the  dividendB  or  income  thereof  for  the 
space  of  twenty-eight  days  next  after  an  order  of  the  Coiirt  of  Chancery 
for  that  purpose  shall  have  been  served  upon  him,  it  shall  be  lawful 
for  the  Court  of  Chancery  to  make  an  order  vesting  the  right  to  trans- 
fer such  stock,  or  to  receive  the  dividends  or  income  thereof,  in  any 
person  or  persons  whom  the  said  Court  may  appoint. 

VI.  "When  any  order  being  or  purporting  to  be  under  this  Act  or 
under  the  Trustee  Act,  1850,  shall  be  made  by  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  vesting  the  right 
to  any  stock,  or  vesting  the  right  to  transfer  any  stock,  or  vesting  the 
right  to  call  for  the  transfer  of  any  stock,  in  any  person  or  persons,  in 
every  such  case  the  legal  right  to  transfer  such  stock  shall  vest  accord- 
ingly (k) ;  and  the  person  or  persons  so  appointed  shall  be  authorised 
and  empowered  to  execute  aU  deeds  and  powers  of  attorney,  and  to 
perform  all  acts  relating  to  the  transfer  of  such  stock  into  his  or  their 
own  name  or  names,  or  otherwise,  to  the  extent  and  in  conformity 
with  the  terms  of  the  order  ;  and  the  Bank  of  England  and  aU  com- 
panies and  associations  whatever,  and  all  persons,  shall  be  equally 
bound  and  compellable  to  comply  with  the  requisitions  of  such  person 
or  persons  so  appointed  as  aforesaid,  to  the  extent  and  in  conformity 
with  the  terms  of  such  order,  as  the  said  Bank  of  England,  or  such 
companies,  associations,  or  persons  would  have  been  bound  and  com- 
pellable to  comply  with  the  reqtiisitions  of  the  person  in  whose  place 
such  appointment  shall  have  been  made. 

(A)  This  enactment  was  rendered  necessary  by  Se  Smyth,  4  De  Gr.  &  Sra.  499, 
which  decided  that  the  former  Act  only  gave  the  right  to  call  for  a  transfer  of  the 
stock. 

VII.  That  every  order  made  or  to  be  made,  being  or  purporting  to 
be  made  under  this  or  the  Trustee  Act,  1850,  by  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  and  duly  passed 
and  entered,  shall  be  a  complete  indemnity  to  the  Bank  of  England, 
and  aU  companies  and  associations  whatsoever,  and  all  persons,  for 
any  act  done  pursuant  thereto  ;  and  it  shall  not  be  necessary  for  the 
Bank  of  England,  or  such  company  or  association,  or  person  to  inquire 
concerning  the  propriety  of  such  order,  or  whether  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  the  Court  of  Chancery  had  jurisdiction 
to  make  the  same  {kk). 

[kk)  Notwithstanding  this  section  the  Bank  is  justified,  where  it  considers  an 
erroneous  or  defective  order  has  been  made,  in  requiring  die  point  to  be  brought 
before  the  Court  for  reconsideration  {Re  Westwood,  6  N.  R.  316  ;  Frodaham  v.  Frod- 
sham,  15  Ch.  D.  317).  Where,  before  the  fund  could  be  transferred  into  the  names 
of  new  trustees  appointed  by  the  Court,  one  of  them  died,  the  order  was  amended 
by  inserting  the  words  "  or  the  survivor  of  Ihem  "  (Ee  Glemville,  W.  N.  (1877),  248). 


Power  to  VIII.  That  when  any  person  is  or  shall  be  jointly  or  solely  seised 

tnwtees  ^^  °^  possessed  of  any  lands  or  entitled  to  any  stock  upon  any  trust,  and 
Ueu  of  persons  such  person  has  been  or  shall  be  convicted  of  felony,  it  shall  be  lawful 
convicted  of     ^^^  ^-^^^  Court  of  Chancery,  upon  proof  of  such  conviction,  to  appoint 
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any  person  to  be  a  trustee  in  tlie  place  of  sncli  convict,  and  to  make  15  &  16  Vict, 
an  order  for  vesting  such  lands,  or  the  right  to  transfer  such  stock,  '    "    " 

and  to  receive  the  dividends  or  income  thereof,  in  such  person  to  he  so 
appointed  trustee ;  and  such  order  shall  have  -the  same  effect  as  to 
lands  as  if  the  convict  trustee  had  been  free  from  any  disability,  and 
had  duly  executed  a  conveyance  or  assignment  of  his  estate  and 
interest  in  the  same  (1). 

{I)  See  note  (e),  ante,  p.  86,  as  to  escheat  of  trust  property. 

IX.  That  in  aU  cases  where  it  shall  be  expedient  to  appoint  a  new  Power  to  the 

trustee,  and  it  shall  be  found  inexpedient,  difficult  or  impracticable  so  *-'°™^?  *° 

.  .  r  '  r  appoint  new 

to  do  without  the  assistance  of  the  Court  of  Chancery,  it  shall  be  trustees 

lawful  for  the  said  Court  to  make  an  order  appointinar  a  new  trustee  yliere  there 

'■•■  °  IS  no  existing 

or  new  trustees,  whether  there  be  any  existmg  trustee  or  not  at  the  trustee. 

time  of  making  such  order  (m). 

{>»)  See  notes  to  s.  32  of  the  Aot  of  1850,  ante,  p.  79. 

The  Court  sitting  in  lunacy  has  power  under  this  section  to  appoint  new  trustees 
of  the  win  cf  a  deceased  lunatic,  where  the  trustees  appointed  by  him  have  died  in 
his  lifetime,  for  the  purpose  of  gettiiag  rid  of  the  funds  standing  to  the  credit  of 
the  lunacy  (Se  Orde,  24  Ch.  D.  271). 

X.  In  every  case  in.  which  the  Lord  Chancellor,  intrusted  as  afore-  Chancellor 
said,  has  jurisdiction  under  this  Act,   or  the  Trustee  Act,   1850,  to  ™ayinake 
order  a  conveyance  or  transfer  of  land  or  stock,  or  to  make  a  vesting  appointment 
order,  it  shall  be  lawful  for  him  also  to  make  an  order  appointing  a  °^-^^f^' 
new  trustee  or  new  trustees  in  like  manner  as  the  Court  of  Chancery  being  neees- 
may  do  in  like  cases,  without  its  being  necessary  that  the  order  should  ^f''^,*??*  ** 
be  made  in  Chancery  as  well  as  in  lunacy,  or  be  passed  and  entered  made  in 

by  the  Eegistrar  of  the  Court  of  Chancery  (n).  Chancery,  &e. 

(»)  See  Re  WaugJi,  2  De  Gr.  M.  &  G.  279 ;  and  note  (o)  to  the  3rd  section  of  the  Jurisdiction 
former  Aot,  ante,  p.  65.  "i  lunacy. 

XI.  That  all  the  jurisdiction  conferred  by  this  Act,  on  the  Lord  As  to  powers 
Chancellor,  intrusted  by  virtue  of  the  Queen's  sign  manual  with  the  int^usted^ 
care  of  the  persons  and  estates  of  lunatics,  shaU  and  may  be  had,  with  the  care 
exercised,  and  performed  by  the  person  or  persons  for  the  time  being 
intrusted  as  aforesaid  (o). 

(o)  See  the  Judicature  Act,  1875,  sect.  7,  poit. 

Xn.  That  this  Act  shall  be  read  and  construed  according  to  the  Act  to  he 
definitions  and  interpretations  contained  in  the  second  section  of  the  oonstraed  as 
Trustee  Act,  1850,  and  the  provisions  of  the  said  last-mentioned  Act  Trustee  Aot, 
(except  so  far  as  the  same  are  altered  by  or  inconsistent  with  this  Act)  1850. 
shall  extend  and  apply  to  the  cases  provided  for  by  this  Act,  in  the 
same  way  as  if  this  Act  had  been  incorporated  with  and  had  formed 
part  of  the  said  Trustee  Act,  1850. 
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15  &  16  Vict.  Xin.  That  every  order«to  be  made  under  the  Trustee  Act,  1850,  or 
"•  '  "•  ^^'  this  Act,  which  shall  have  the  effect  of  a  conveyance  or  assignment  of 
All  orders  any  lands,  or  a  transfer  of  any  such  stock  as  can  only  he  transferred 
Tnwtee'iot  ^^  stamped  deed,  shall  be  chargeable  with  the  like  amount  of  stamp 
1850,  or  this  duty  as  it  would  have  been  chargeable  with  if  it  had  been  a  deed 
ohareeable  executed  by  the  person  or  persons  seised  or  possessed  of  such  lands  or 
■with  the  same  entitled  to  such  stock ;  and  every  such  order  shall  be  duly  stamped  for 
deedi'of"*^  ^  denoting  the  payment  of  the  said  duty  {p). 

uvey     oe.  ^^^  ^^  ^  ^-^  stamp  duties,  see  the  Stamp  Act,  1870  ;  Madgett  v.  Commissioners  of 

Inland  Revenue,  3  Ex.  D.  46.     No  order  will  be  passed  by  the  registrar  until  it  has 
been  duly  stamped  as  required  by  this  section  (DanieU,  2129). 


16  &  17  Vict.  CHAEITABLE  TRUSTS  ACT,  1853 


c.  137. 


16  &  17  VICT.  Cap.  137,  s.  28. 

An  Act  for  the  letter  Administration  of  Charitable  Trusts. 

[20th  Aug.  1853.] 

Jurisdiction  XXVIII.  Where  the  appointment  or  removal  of  any  trustee  (a)  or 

where'inoome  ^^^  other  relief,  order,  or  direction  relating  to  any  charity  of  which 
of  charities       the  gross  annual  income  for  the  time  being  exceeds  thirty  pounds 
ceed  ^0*  ^to      ^^  ^^  considered  desirable,  and  such  appointment,  removal,  or  other 
appoint  or  re-  relief,  order,  or  direction  might  now  be  made'  or  given  by  the  Court  of 
moTO  trustees   Qjj^ancery,  in  respect  either  of  its  ordinary  or  its  special  or  statutory 
other  relief,      jurisdiction,  or  by  the  Lord  Chancellor  intrusted  with  the  care  and 
commitment  of  the  custody  of  lunatics,  it  shall  be  lawful  for  any  per- 
son authorised  in  this  behalf  by  the  order  or  certificate  of  the  said 
Board  (5)  or  for  the  Attorney-General  to  make  application  (without 
any  information,  bUl,  or  petition)  to  the  Master  of  the  EoUs,  or  one 
of  the  Vice-Chancellors  (c)  sitting  at  chambers,  for  such  order,  direc- 
tion, or  relief  as  the  nature  of  the  case  may  require  ;  and  the  Master 
of  the  Eolls  or  the  Vice-Chancellor  (o)  to  whom  any  such  appKcation 
shall  be  made,  shall  and  may  proceed  upon  and  dispose  of  such  appli- 
cation ia  chambers,  save  where  he  may  think  fit  otherwise  to  direct, 
and  shall  and  may  have  and  exercise  thereupon  all  such  jurisdiction, 
power,  and  authority,  and  make  such  orders,  and  give  such  directions 
in  relation  to  the  matter  of  such  application  as  might  now  be  exer- 
cised, made,  or  given  by  the  Court  of  Chancery,  or  by  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  in  a  suit  regularly  instituted,  or  upon 
petition  as  the  case  may  require ;  and  the  Master  of  the  Eolls  and  Vice- 
Ohancellors  (c)  respectively  shall,  in  relation  to  such  applications  as 
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aforesaid,  and  the  proceedings  thereon  (subject  to  any  rules  which  16  &  17  Vict. 
may  be  made  by  the  Lord  ChanceUor,  with  the  advice  and  consent  of  °-  •^^^'  °"  ^^' 
them  or  any  two  of  them)  have  all  such  powers  of  directing  matters  to 
be  heard  in  open  Court,  and  of  ordering  what  matters  shall  be  heard 
and  investigated  by  themselves  and  their  chief  clerks  respectively,  and 
such  other  powers  and  authorities  as  by  the  Act  of  the  last  session  of 
Parliament,  chapter  eighty  (rf),  are  vested  in  or  authorised  to  be  exer- 
cised by  them  at  chambers,  and  the  provisions  of  the  said  Act  appli- 
cable to  orders  made  by  the  Master  of  the  EoUs  or  any  of  the  Vice- 
Chancellors  (c)  at  chambers,  shall  extend  to  aU  orders  so  made  under 
this  Act :  Provided  always,  that  save  as  may  be  otherwise  provided  by 
any  new  rules  to  be  made  by  the  Lord  Chancellor,  with  such  advice 
and  consent  as  aforesaid,  the  determinations  of  the  Master  of  the 
Eolls  and  Vice-Chancellors  (c)  respectively,  upon  and  in  relation  to 
such  applications  as  aforesaid,  shall  not  be  subject  to  appeal  in  any 
case  where  the  gross  annual  income  of  the  charity  does  not  exceed  one 
hundred  pounds  :  Provided  also,  that  it  shall  be  lawful  for  the  Master 
of  the  EoUs  or  any  Yice-Chancellor  (c),  where,  under  the  circum- 
stances of  any  application  as  aforesaid,  he  may  so  see  fit,  to  direct  that 
for  obtaining  the  relief,  order,  or  direction  sought  for  by  such  appli- 
cation, an  information,  biE  or  petition,  as  the  case  may  require,  shall 
be  filed  or  presented  and  prosecuted  as  now  by  law  req[uired,  and  to 
abstain  from  further  proceeding  on  such  application  (e). 

{a)  The  jurisdiction  to  appoint  new  tmstees,  on  petition,  under  the  Trustee  Act,  Trustee  Act. 
is  not  taken  away,  though  it  is  seldom  exercised ;  see  note  {7c),  p.  79,  ante. 

The  district  Courts  of  Bankruptcy  and  County  Courts  were  given  similar  juris-   Jurisdiction 
diction  over  charities  with  an  income  not  exceeding  SOL  (s.  32)  ;  and  now,  by  the  of  Bankruptcy 
Charitable  Trusts  Act,  1860  (23  &  24  Vict.  c.  136,  s.  11),  over  charities  With  an  and  County 
income  up  to  501.  Courts  ; 

By  the  Act  of  1860,  sect.  2,  a  concurrent  jurisdiction  over  charities  is  given  to  of  Charitv 
the  Charity  Commissioners,  as  to  charities  with  an  income  exceeding  501.,  on  the  Commis- 
appUcation  of  the  majority  of  the  trustees ;  and  as  to  charities  with  a  less  income,   signers 
on  the  application  of  the  Attorney- General,  the  trustees,  or  any  person  interested 
in  the  charity,  or  inhabiting  the  place  where  it  is  situate,  unless  they  think  the 
ease  from  some  difficulty  of  law  or  fact,  fitter  for  the  adjudication  of  a  Court. 

(b)  I.  e.  the  Charity  Commissioners  for  England  and  Wales  sitting  as  a  Board  (16   "  The  said 
&  17  Vict.  c.  137,  8.  66).  Board." 

if)  The  application  is  now  made  to  a  judge  of  the  Chancery  Division  of  the  High  Application 
Court  (Judicature  Act,  1873,  ss.  34,  74).  to  whom      ' 

(rf)  The  Act  here  referred  to  is  the  Master  in  Chancery  Abolition  Act,  1852,  made, 
most  of  which  is  now  repealed.  15  &  16  V  t 

(«)  The  application  under  the  section  is  by  summons  in   chambers  (Ord.  LV.       „ » 
r.  13,  R.  S.  C.  1883,  infra).    As  to  appealing  from  an  order,  see  Ord.  LV.  r.  14,   "' 
infra;  and  as  to  fees  and  costs,  see  Ord.  LXV.  rr.  24,  25,  infra.  Proceedings. 
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18  &  19  Viot. 
c.  43. 


Settlements 
by  infants 
with  the 
approbation 
of  the  Court. 


Duty  of  Court 
under  this 
Act. 


Draft  how 
settled. 


Keference  to 
chambers. 


What  clauses 
inserted  in 
settlement. 


Settlement 
made  out  of 
Court. 

Post-nuptial 
settlement. 


INFANTS'  SETTLEMENT  ACT. 

18  &  19  VIGT.  Cap.  43. 

An  Act  to  enable  Infants,  with  the  Approbation  of  the  Court  of 
Chancery,  to  make  binding  Settlements  of  their  Real  and  Per- 
sonal Estate  on  Marriage.  [2nd  July,  1855.] 

Whereas  great  inconveniences  and  disadvantages  arise  in  conse- 
quence of  persons  wlio  marry  during  minority  being  incapable  of 
making  binding  settlements  of  their  property:  Por  remedy  whereof 
be  it  enacted,  &c.,  as  follows  : 

I.  Prom  and  after  the  passing  of  this  Act  it  shall  be  lawful  for 
every  infant  upon  or  in  contemplation  of  his  or  her  marriage,  with  the 
sanction  of  the  Court  of  Chancery  (a),  to  make  a  valid  and  binding 
settlement  (J)  or  contract  for  a  settlement  of  aU  or  any  part  of  his  or 
her  property,  or  property  over  which  he  or  she  has  any  power  of  ap- 
pointment, whether  real  or  personal,  and  whether  in  possession,  rever- 
sion, remainder,  or  expectancy ;  and  every  conveyance,  appointment, 
and  assignment  of  such  real  or  personal  estate,  or  contract  to  make 
a  conveyance,  appointment,  or  assignment  thereof,  executed  by  such 
infant,  with  the  approbation  of  the  said  Court,  for  the  purpose  of 
giving  effect  to  such  settlement,  shall  be  as  valid  and  ejffectual  as  if 
the  person  executing  the  same  were  of  the  full  age  of  twenty-one 
years  :  Provided  always,  that  this  enactment  shall  not  extend  to  powers 
of  which  it  is  expressly  declared  that  they  shall  not  be  exercised  by  an 
infant. 

(a)  Now  the  Chancery  Division  of  the  High  Court  (Jud.  Act,  1873,  s.  34  (2), 
infra). 

(J)  The  Act  did  not  impose  on  the  Court  any  other  duty  than  that  of  looking  to 
the  propriety  of  the  settlement ;  and  consequently,  the  propriety  of  the  marriage 
itself  is  not  a  question  for  its  consideration,  though  of  course  ' '  what  in  each  case 
may  be  a  proper  settlement  must  sometimes  lead  to  an  inquiry  as  to  all  the  circum- 
stances connected  with  the"  marriage  "  [Ee  Dalton,  6  De  Gr.  M.  &  Gr.  201 ;  2  Jur. 
N.  S.  1077,  overruling  S.  C.  3  Sm.  &  Gr.  331).  See,  however,  Se  Strong,  2  Jur. 
N.  S.  1241 ;  26  L.  J.  Ch.  64. 

See  as  to  the  employment  of  the  conveyancing  counsel,  Re  Williams,  8  W.  R.  678  ; 
6  Jur.  N.  S.  1064.  Where  the  infant  was  a  ward  of  Court  in  a  suit,  two  petitions, 
were  presented,  the  first  to  obtain  an  order  for  a  strict  settlement,  and  the  second 
to  sanction  the  settlement  when  prepared  [Fowell  v.  Oakley,  34  Beav.  576) ;  and  see 
Se  Yates,  7  W.  R.  711. 

Where  a  female  infant's  fortune  was  very  considerable,  the  Court  referred  the 
whole  matter  to  chambers  {He  Olive,  11  W.  E.  819) ;  but  under  special  circumstances 
the  reference  to  chambers  was  dispensed  with  {Ex  parte  Smith,  22  W.  E.  294).  See 
now  note  [d]  to  sect.  3. 

The  Master  of  the  Rolls  refused  to  allow  a  clause  providing  that,  in  the  event  of 
any  person  professing  the  Roman  Catholic  religion  becoming  entitled,  he  should 
forfeit  his  interest  under  the  settlement  (Re  Williame).  But  the  insertion  of  the 
usual  name  and  arms  clause  was  permitted  {Hid.).  For  the  form  of  settlement 
adopted  when  a  man  married  an  infant  ward  of  Court  in  defiance  of  am  order  of 
the  Court,  see  Se  Sampson,^  25  Ch.  D.  482  ;  63  L.  J.  Ch.  457. 

The  Court  has  no  jurisdiction  under  this  Act  to  approve  a  settlement  of  an  infant's 
property  originally  made  without  its  concurrence  {per  V.-C.  Stuart  in  Se  Fuller's 
Settlement,  Feb.  10,  1860). 

The  Act  extends  to  post-nuptial  settlements  {Se  Sampson;  Fowellv.  Oakley,  34 
Beav.  676 ;  and  see  Se  Hoare,  11  W.  R.  181).     But  the  Court  has  no  i\irisdiction 
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over  the  property  of  an  infant,  not  a  ward  of  Court,  wlio  marries  after  she  is  of  an   18  &  19  Viot. 
age  to  contract  marriage  (ije  Potter,  1  Eq.  484).  o.  43. 

Proceedings  commenced  with  respect  to  an  infant  under  the  Act  in  no  way  pre-   

vent  the  payment  out  to  the  infant  when  of  age,  if  no  settlement  has  been  made 
(Sams  V.  Cronin,  22  W.  E.  204). 

n.  Provided  always,  tliat  in  case  any  appointment  under  a  power  In  case  infant 
of  appointment,  or  any  disentailing  assurance,  shall  have'been  executed  ^^l  ^point- 
by  any  infant  tenant  in  tail  under  the  provisions  of  tMs  Act,  and  such  ment,  &o.,  to 
infant  shaU  afterwards  die  under  age,  such  appointment  or  disentail-    ®  ^°*  ' 
ing  assurance  shall  thereupon  become  absolutely  void. 

m.  The  sanction  of  the  Court  of  Chancery  (c)  to  any  such  settle-  The  sanction 
ment  or  contract  for  a  settlement  may  be  given,  upon  petition  {d)  pre-  of  chancery 
sented  by  the  infant  or  his  or  her  guardian  (e),  in  a  summary  way,  to  be  given 
without  the  institution  of  a  suit;  and  if  there  be  no  guardian,  the  ^^P"^ P6*i*^°°-^ 
Coxirt  may  require  a  guardian  to  be  appointed  or  not,  as  it  shall  think 
fit ;  and  the  Court  also  may,  if  it  shall  think  fit,  require  that  any 
person  interested  or  appearing  to  be  interested  in  the  property  should 
be  served  with  notice  of  such  petition  (/). 

(e)  Now  the  Chancery  Division  of  the  High  Court  (Jud.  Act,  1873,  s.  34  (2), 
infra). 

{d)  The  application  is  now  made  by  simmions  (Ord.  LV.  r.  2  (10),  infra).    A  Application 
petition  was  necessary  (under  the  former  practice),  although  a  suit  had  been  insti-  is  now  by 
tnted  (PearefA  v.  Marriott,  W.  N.  (1866),  48).  summons. 

(e)  In  Se  Strong,  26  L.  J.  Ch.  64  ;  2  Jur.  N.  S.  1241,  L.  J.  Knight  Bruce  thought  Guardian 
that  an  affidavit  of  the  respectability  of  the  person  who  acted  as  guardian  ought  to  petitioning, 
be  produced.    The  application  must  not  be  by  a  next  friend,  and  a  petition  pre- 
sented  by  a  next  friend  without  the  infant's  concurrence  was  dismissed  with  costs. 
(Se  Potter,  7  Eq.  484  ;  but  see  Wortham  v.  Pemberton,  1  De  Gr.  &  Sm.  644). 

(/ )  As  to  the  evidence  required  on  an  application  xmder  the  Act,  see  Ord.  LV.  Evidence, 
r.  26,  infra. 

IV.  Provided  always,  that  nothing  in  this  Act  contained  shall  apply  Not  to  apply 

to  any  male  infant  under  the  age  of  twenty  years,  or  to  any  female  to™ales  under 

infant  under  the  age  of  seventeen  years  {g).  females  under 

17  years  of 
(a)  Evidence  must  be  produced  to  show  the  age  of  the  infant  (Ord.  LV.  r.  26,  aee 
R.  S.  C,  infra).  ^ 
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c.  12. 


36  &  37  VICT.  Cap.  12.  

An  Act  to  amend  the  Law  as  to  the  Custody  of  Infants, 

[24th  April,  1873.] 

Wheeeas  it  is  expedient  further  to  amend  the  law  relating  to  the 
custody  of  iofants  {a). 

{a)  See  3  &  4  Vict.  c.  90,  which  gives  the  Court  of  Chancery  jurisdiction  to  assign  Infant  felon, 
the  care  of  any  infant  convicted  of  felony  to  a  voluntary  guardian. 

M.  H 


CUSTODY  OF  INFANTS  ACT. 


36  &  37  Vict. 
0.  12,  s.  1. 

Order  that 
mother  may 
have  access  to 
and  custody  of 
infant  imder 
16  years. 


The  Court. 

Married 
woman  may 
petition  alone. 

Principles  on 
■which  JTiris- 
diction  exer- 
cised. 


Father' Bright 
to  custody. 


Education  of 
infants. 


Illegitimate 
child. 

Variation  of 
order  giving 
custody  to 
mother. 


Be  it  therefore  enacted,  &o.,  as  follows : — 

I.  Prom  and  after  the  passing  of  this  Act  it  shall  he  lawful  for  the 
High  Court  of  Chancery  (S)  in  England  or  in  Ireland  respectively, 
upon  healing  the  petition  by  her  next  friend  (c)  of  the  mother  of  any 
infant  or  infants  under  sixteen  years  of  age,  to  order  that  the  peti- 
tioner shall  have  access  to  such  infant  or  infants  at  such  times  and 
subject  to  such  regulations  as  the  Court  shall  deem  proper,  or  to  order 
that  such  infant  or  infants  shall  be  delivered  to  the  mother,  and 
remain  in  or  under  her  custody  or  control,  or  shall,  if  already  in  her 
custody  or  under  her  control,  remain  therein  until  such  infant  or 
infants  shall  attain  such  age,  not  exceeding  sixteen,  as  the  Court  shall 
direct;  and  further,  to  order  that  such  custody  or  control  shall  be 
subject  to  such  regulations  as  regards  access  by  the  father  or  guardian 
of  such  infant  or  infants,  and  otherwise,  as  the  said  Court  shall  deem 
proper  {d), 

(J)  Now  the  Chancery  Division  of  the  High  Court  of  Justice  (Jud.  Act,  1873, 
ES.  33,  31). 

(c)  Having  regard  to  the  provisions  of  the  Married  "Women's  Property  Act,  1882, 
it  would  appear  that  a  next  friend  is  no  longer  required;  see  the  Act,  infra. 
The  mother  may  by  leave  petition  in  formd  pauperis  {Me  Zewin,  W.  N.  (1884),  224). 
.  [d]  The  effect  of  this  section  is  to  give  the  Court  an  absolute  discretionary  power 
as  to  the  custody  of  the  infant  on  the  application  of  the  mother ;  but  in  exercising 
this  jurisdiction  the  Court  takes  into  consideration  three  matters — the  paternal 
right,  the  marital  duty,  and  the  interests  of  the  infant  {Se  Tat/lor,  4  Ch.  D.  157; 
25  W.  E.  69  ;  Se  Eldertm,  25  Ch.  D.  220 ;  32  W.  R.  227).  Where  by  a  covenant 
in  a  separation  deed  executed  after  the  passing  of  the  Act  (see  sect.  2,  infra),  the 
father  had  agreed  that  his  infant  daughter  should  remain  in  his  wife's  custody 
during  eleven  months  in  each  year,  but  she  held  atheistical  opinions,  and  had  pub- 
lished and  circulated  an  obscene  book,  and  refused  to  allow  the  child  to  receive  any 
religious  instruction,  the  child  was  removed  from  the  custody  of  the  mother  {Se 
Besant,  11  Ch.  D.  608  ;  and  see  Besant  v.  Wood,  12  Ch.  D.  605).  As  to  a  breach  of 
the  marital  duty  by  the  father,  see  Se  Elderton.  The  Court  wiU  look  at  all  the 
surrounding  circumstances  before  it  will  remove  a  female  infant  of  tender  years 
from  thejsjistody  of  the  mother,  and  other  relations,  whose  conduct  with  regard  to 
the  child  is  imimpeached,  and  place  her  xmder  the  control  of  the  father  {fie  Ethel 
Brown,  13  Q.  B.  D.  614). 

As  to  the  general  right  of  a  father  to  the  custody  of  hia  children,  and  his  corre- 
sponding obligations,  and  the  jurisdiction  of  the  Court  to  remove  the  children  from  his 
care  if  he  neglects  his  duties,  or  in  consequence  of  his  profligacy  and  immoraUty,  see 
note  to  Eyre  v.  Countess  of  Shaftesbury,  2  "W.  &  T.  Leading  Cases ;  Swift  v.  Swift, 
34  Beav.  266 ;  Me  Kaye,  1  Ch.  387  ;  Andrews  v.  Suit,  8  Ch.  622  ;  WelUsky  v.  Buke 
of  Beaufort,  2  Euss.  1 ;  Me  Flomley,  47  L.  T.  283  ;  Be  Agar-Ellis,  24  Ch.  D.  317. 

See  generally  for  the  principles  of  the  Court  as  to  guardianship  and  religious 
education  of  infants,  Awstm  v.  Austin,  34  Beav.  257 ;  on  app.  13  W.  E.  761  ;  Me 
Newbery,  1  Eq.  431 ;  1  Ch.  263  ;  Nugmt^.  Yetzera,  2  Eq.  704  ;  Me  Kaye,  1  Ch.  387  ; 
Me  Agar-Ellis,  10  Ch.  D.  49  ;  Me  Clarice,  21  Ch.  D.  817. 

As  to  the  right  of  the  mother  to  the  custody  of  an  illegitimate  child,  see  M.  t. 
Nash,  10  Q.  B.  D.  454. 

Where  an  order  is  made  giving  the  custody  to  the  mother  "  until  further  order," 
an  application  to  vary  the  order  by  reason  of  something  subsequent  to  its  date 
should  be  made,  not  by  way  of  appeal,  but  by  motion  before  ttie  judge  of  first 
instance  ;  and  such  a  motion  can  be  made  by  the  respondent  to  the  originS  petition. 
The  provision  in  the  section,  that  the  application  shaUibe  made  by  tiie  mother, 
applies  only  to  the  original  petition  [Me  Molt,  16  Ch.  D.  115). 


In  case  of  II.  No  agreement  contained  in  any  separation  deed  made  between 

de^aTbetween  *^®  *^*^®^  ^'^^  mother  of  an  infant  or  infants  shall  be  held  to  be 
father  and       invalid  by  reason  only  of  its  providing  that  the  father  of  such  infant 
or  infants  shall  give  up  the  custody  or  control  thereof  to  the  mother ; 


mother. 
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Provided  always,  that  no  Court  shall  enforce  any  such,  agreement  if  36  &  37  Vict, 
the  Court  shall  he  of  opinion  that  it  -will  not  he  for  the  benefit  of  the     "'     ''  ^'    ' 
infant  or  infants  to  give  effect  thereto  (e). 

(e)  This  enactment  was  rendered  necessary  by  such  cases  as  Vansiitart  r.  Van- 
sittart,  2  De  Gr.  &  J.  249,  and  the  other  cases  referred  to  in  SamiUon  v.  Sector, 
6  Ch.  701.  See  JRe  Sesant,  11  Ch.  D.  608  ;  Besant  v.  Wood,  12  Oh.  D.  605,  cited  in 
note  (<2)  to  8.  1. 

in.  The  Act  of  the  second  and  third  Victoria,  chapter  fifty-four,  Repeal  of 
iatituled  "  An  Act  to  amend  the  law  relating  to  the  custody  of  in-  ^  g^^    ^°  ' 
fonts,"  shall  he  and  is  hereby  repealed  (/). 

(/)  For  the  practice  under  this  Act,  see  2  Dan.  Ch.  Pr.,  5th  ed.,  pp.  1926,  1927. 


LAW  OF  PEOPEETY  AND   TRUSTEES   EELIEE      22&23Vict. 

c.  35. 

AMENDMENT  ACT.  

22  &  23  VICT.  Cap.  35. 

An  Act   to  further  amend  the  Law  of  Property,  and  to  reUeve 
Trustees.  [13th  August,  1859.] 

[Sections  1  and  2  relate  to  provisoes  for  re-entry  on  breach  of  covenants  in  a  lease.  Leases. 
and  enact  that  a  lessor  giving  license  for,  or  ■waiving  one  Ireacli  of  covenant 
(23  &  24  Vict.  0.  38,  s.  6,  post),  or  in  the  case  of  one  of  several  lessees,  is  not  to  lose 
the  benefit  of  the  covenanta.] 

[By  section  3  the  apportionment  of  rent  among  lessors  is  not  to  destroy  the 
right  of  re-entry.    See  Conv.  Act,  1881,  s.  12,  infra."] 

[Sections  4  to  9  are  repealed  by  the  Conv.  Act,  1881.] 

[The  10th  section  relates  to  apportionment  of  rentcharge,  which  is  not  to  extin-  Apportion- 
guish  the  rentcharge ;  see  Booth  v.  Smith,  W.  N.  (1884),  230.]  ment  of  rent- 

charge. 

[Section  11  provides  that  the  release  of  part  of  land  charged  is  not  to  affect  a 
judgment ;  but  see  now  27  &  28  Vict.  o.  112,  post.] 

[Section  12  relates  to  appointments  under  powers ;  and  as,  by  common  law,  if  Defective 
the  formalities  required  by  the  instrument  creating  the  power  were  not  stricth/  com-  appointments. 
pUed  with,  the  appointment  was  void,  while  Courts  of  Equity  went  to  the  other 
extreme,  and  aided  defective  execution  of  powers,  in  favour  of  purchasers,  &c., 
even  where  the  defect  was  in  matter  of  substance,  e.g.,  the  want  of  a  consent 
required  by  an  instrument,  this  section  provides  that  "  a  deed  hereafter  executed  in 
"  the  presence  of  and  attested  by  two  or  more  witnesses  in  the  manner  in  which 
"deeds  are  ordinarily  executed  and  attested  shall,  so  fa/r  as  respects  the  execution 
"  and  attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment  by  deed,  or  by 
"any  instrument  in  writing  not  testamentary  :  Provided  always,  that  this  provision 
"  shall  not  operate  to  defeat  amy  direction  in  the  instrument  creating  the  power  that 
"the  consent  of  any  particular  person  shall  be  necessary  to  a  valid  execution,  or 
"  that  any  act  shall  he  performed  in  order  to  give  validity  to  any  appointment."] 

[By  section  13  a  bond  fide  sale  under  a  power  is  not  to  be  avoided  by  reason  of  Sale  under 
miitien  payment  to  tenant  for  life.     This  section  was  to  meet  the  case  of  power. 
Cocherellr.  ChohneUy,  1  K.  &  M.  418.] 

[Sections  14  to  18  provide  that  (subject  to  the  savings  contained  in  section  18,  Sale  by 
seeLewin  420,  seq.)  where  by  any  will  which  shall  come  into  operation  after  the  trustees  and 
of  thia  Act  the  testator  shall  have  charged  his  real  estate  with  the  payment  executors. 
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22  &  23  Vict,  of  his  debts,  or  with  the  payment  of  any  legacy  or  other  speoifio  sum  of  money, 
0.  35.  and  ehall  hare  devised  the  estate  so  charged  to  any  trustee  or  trustees,  the  devisee  in 

trust  may  raise  money  by  sale,  notwithstanding  want  of  express  power  in  the 

will ;  but  if  he  shall  not  have  devised  the  hereditaments  charged  as  aforesaid  in 
such  terms  as  that  his  whole  estate  and  interest  therein  shall  become  vested  in 
any  trustee  or  trustees,  the  executor  or  executors  (see  He  Clay,  16  Ch.  D.  3)  are  to  have 
the  power  of  raising  money.] 

[Sections  19  and  20  supply  a  deficiency  in  the  law  of  inheritance,  3  &  4  Will,  i, 
0.  106,  and  will  be  found  in  Sugden's  R.  P.  Statutes,  259.] 

Assignment  [Section  21  relates  to  the  assignment  of  personalty,  and  provides  that  "any 

to  self  and  "  person  shall  have  power  to  assign  personal  property,  now  by  law  assignable,  in- 
others.  "  eluding  chattels  real,  directly  to  himself  and  another  person  or  other  persons  or 

"  corporation,  by  the  like  means  as  he  might  assign  the  same  to  another."    See 

Conv.  Act,  1881,  s.  50,  infra.'] 

Registration  [Section  22  enacts  that  after  December  31,  1859,  the  provisions  as  to  registration 
of  judgments,  of  judgments  shall  apply  to  Crown  debts.] 

[Section  23  relates  to  trustees'  receipts ;  see  now  Conv.  Act,  1881,  s.  36,  infra.'] 

Concealment  [Section  24  provides  that  any  vendor  or  mortgagor  ooucealiag  any  settlement, 
of  inoum-  deed,  will,  or  other  instrument  material  to  the  title,  or  any  incumbrance,  from  the 

brances  a  purchaser  [or  mortgagee],   shall  be  guilty  of    a    misdemeanor,   and  punishable 

misdemeanor,    accordingly.] 

The  insertion  of  the  words  "or  mortgagee,"  which  were  accideutaEy  omitted, 
was  provided  for  by  23  &  24  Vict.  c.  38,  s.  8,  post,  p.  104.  Semble,  a.  24  does  not 
apply  to  the  concealment  of  an  incumbrance  prior  to  the  date  before  which  the 
conditions  of  sale  stipulate  that  no  title  shall  be  fhown  (Smith  v.  Sobinson,  13 
Ch.  D.  148). 

liiterpreta-  [Section  26  interprets  " land,"  "mortgage,"  "mortgagor,"  "mortgagee,"  and 

tion  of  terms,    "judgment,"  as  used  in  the  previous  provisions  of  the  Act.] 

Trustees  and        [By  section  26  trustees,  executors,  or  administrators  making  payment  under  a 
executors.         power  of  attorney  are  not  to  be  liable  by  reason  of  death  of  party  giving  such 
power.     See  now  Conv.  Act,  1881,  o.  47,  and  Conv.  Act,  1882,  ss.  8,  9,  infra.] 

As  to  liability      XXVII.  Where  an  executor  or  administrator,  liable  as  such  to  the 

of  executor  or  ,  ,  j.  x   •      j    •  i 

administrator  rents,  covenants,  or  agreements  contained  m  any  lease  or  agreement 
in  respect  of  for  a  lease  granted  or  assigned  to  the  testator  or  intestate  whose  estate 
is  heing  administered,  shall  have  satisfied  all  such  liabilities  under  the 
said  lease  or  agreement  for  a  lease  as  may  have  accrued  due  and  been 
claimed  up  to  the  time  of  the  assignment  hereafter  mentioned,  and 
shall  have  set  apart  a  sufficient  fund  to  answer  any  future  claim  that 
may  be  made  in  respect  of  any  fixed  or  ascertained  sum  covenanted  or 
agreed  by  the  lessee  to  be  laid  out  on  the  property  demised  or  agreed 
to  be  demised,  although  the  period  for  laying  out  the  same  may  not 
have  arrived,  and  shall  have  assigned  the  lease  or  agreement  for  a 
lease  to  a  purchaser  thereof  (a),  he  shall  be  at  liberty  to  distribute  the 
residuary  personal  estate  of  the  deceased  to  and  amongst  the  parties 
entitled  thereto .  respectively,  without  appropriating  any  part,  or  any 
further  part  (as  the  case  may  be),  of  the  personal  estate  of  the  deceased 
to  meet  any  future  liability  under  the  said  lease  or  agreement  for  a 
lease;  and  the  executor  or  administrator  so  distributing  the  residuary 
estate  shall  not,  after  having  assigned  the  said  lease  or  agreement  for 
a  lease,  and  having,  where  necessary,  set  apart  such  sufficient  fund  as 
aforesaid,  be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  lease  or  agreement  for  a  lease ;  but  nothing  herein  con- 
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tained  shall  prejudice  the  right  of  the  lessor  or  those  claiming  under  22  &  23;  Viot. 
him  to  foUow  the  assets  of  the  deceased  into  the  hands  of  the  person    °'^''^-— "" 
or  persons  to  or  amongst  whom  the  said  assets  may  have  been  dis- 
tributed. 

(a)  This  section  is  retrospective  {Smith  v.  Smith,  1  Dr.  &  Sm.  384 ;  Se  Green,  2  Section  retro- 

De  Gr.  F.  &  J.  121 ;  and  see  Seilly  v.  Meilly,  34  Beav.  406 ;  Bennett  v.  lytton,  2  J;  speotive. 
&  H.  1S5,  158). 

The  c^se  of  a  leasehold  assigned  to  a  residuary  legatee  is  not  within  this  section,  Legatee  not  a 

such  legatee  not  being  a  purchaser  {Dodson  v.  Sammeli,  1  Dr.  &  Sm.  575  ;  9  W.  R.  purchaser. 

See  as  to  the  effect  of  the  section,  Dodson  v.  Sammeli;  Re  HowMns,  10  Hare,  App. 
xxxiii.  ;  Se  Forest,  W.  N.  (1868),  194 ;  and  see  England  v.  Lord  Tredegar,  1  Bq. 
314 ;  Seton,  891. 

XXV  ill.  In  like  manner,  where  an  executor  or  administrator  Hahle  As  to  liability 
as  such  to  the  rents,  coTenants,  or  agreements,  contained  in  any  con-  lo^^ifresDeot 
veyance  on  chief  rent  or  rentcharge  (whether  any  such  rent  be  bylimi-  of  rents,  &c., 
tation  of  use,  grant  or  reservation),  or  agreement  for  such  conveyance,  ^oeTon^ent- 
granted  or  assigned  to  or  made  and  entered  into  with  the  testator  or  charge, 
intestate  whose  estate  is  being  administered,  shall  have  satisfied  all 
such  liabilities  under  the  said  conveyance,  or  agreement  for  a  convey- 
ance, as  may  have  accrued  due  and  been  claimed  up  to  the  time  of  the 
conveyance  hereafter  mentioned,  and  shall  have  set  apart  a  sufficient 
fund  to  answer  any  future  claim  that  may  be  made  in  respect  of  any 
fixed  and  ascertained  sum  covenanted  or  agreed  by  the  grantee  to  be 
laid  out  on  the  property  conveyed,  or  agreed  to  be  conveyed,  although 
the  period  for  laying  out  the  same  may  not  have  arrived,  and  shaU. 
have  conveyed  such  property,  or  assigned  the  said  agreement  for  such 
conveyance  as  aforesaid,  to  a  purchaser  thereof,  he  shall  be  at  liberty 
to  distribute  the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appropriating 
any  part  or  any  further  part,  (as  the  case  may  be)  of  the  personal 
estate  of  the  deceased  to  meet  any  future  liability  under  the  said  con- 
veyance or  agreement  for  a  conveyance ;  and  the  executor  or  adminis- 
trator so  distributing  the  residuary  estate  shall  not,  after  having  made 
or  executed  such  conveyance  or  assignment,  and  having,  where  neces- 
sary, set  apart  such  sufficient  fund  as  aforesaid,  be  personally  liable  in 
respect  of  any  subsec[uent  claim  under  the  said  conveyance,  or  agree- 
ment for  conveyance;  but  nothing  herein  contained  shall  prejudice 
the  right  of  the  grantor,  or  those  claiming  under  him,  to  follow  the 
assets  of  the  deceased  into  the  hands  of  the  person  or  persons  to  or 
among  whom  the  said  assets  may  have  been  distributed. 

•yy  I  X.  Where  an  executor  or  administrator  shall  have  given  such  As  to  dis- 
or  the  like  notices  as  in  the  opinion  of  the  Court  in  which  such  executor  ^he  a^sets°of 
or  administrator  is  sought  to  be  charged  would  have  been  given  by  the  testator  or 
Court  of  Chancery  in  an  administration  suit,  for  creditors  and  others  to  ^oyf/'^yfn®'^ 
send  in  to  the  executor  or  administrator  their  claims  against  the  estate  by  executor,  or 
of  the  testator  or  intestate,  such  executor  or  administrator  shall,  at  the  administrator, 
expiration  of  the  time  named  in  the  said  notices  or  the  last  of  the  said 
notices  for  sending  in  such  claims  (J),  be  at  liberty  to  distribute  the 
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22  &  23  Vict,    assets  of  the  testator  or  intestate,  or  any  part  thereof,  amongst  the 

"•  ^^'  "'  ^^'    parties  entitled  thereto,  having  regard  to  the  claims  of  which  such 

executor  or  administrator  has  then  notice,  and  shall  not  he  liable  for 

the  assets  or  any  part  thereof  so  distributed  to  any  person  of  whose 

claim  such  executor  or  administrator  shall  not  have  had  notice  at  the 

time  of  distribution  of  the  said  assets  or  a  part  thereof,  as  the  case 

may  be  ;  but  nothing  in  the  present  Act  contained  shall  prejudice  the 

right  of  any  creditor  or  claimant  to  follow  the  assets  or  any  part 

thereof  into  the  hands  of  the  person  or  persons  who  may  have  received 

the  same  respectively. 

Indemnity  of  W  As  to  tte  advertisements,  see  Ord.  LV.  r.  ii  et  seg.  post ;  Wood  v.  Weightman, 
executors  13  Ec[.  434.    Executors  acting  under  the  provisions  of  this  section,  whether  they 

issuingnotioes  tave  actually  paid  legacies  over,  or  only  appropriated  them,  have  complete  protec- 
to  creditors       tion  against  future  claims  {Glegg  v.  Sowland,  3  Eq.  368  ;  and  see  Hunter  v.  Toung, 

i  Ex.  D.  256). 
This  section  does  not  protect  executors  against  claims  -of  which  they  have  in  fact 

notice  {Be  Zand  Credit  Company  of  Ireland,  "W.  N.  (1872),  210) ;  and  see  Wood  v. 

Wood,  21  W.  E.  135. 
Claims  hy  The  section  protects  an  administrator  who  has  given  the  required  notices  from 

next  of  Hn.       claims  by  the  next  of  kin  (Ifewton  v.  Sherrg,  1  C.  P.  D.  246  ;  24  W.  E.  371). 

Trustee,  XXX.  Any  trustee,  executor,  or  administrator  shall  be  at  liberty, 

^vlppiv  by  'w^itbout  the  institution  of  a  suit,  to  apply  by  petition  to  any  judge  of 
petition  to       the  High  Court  of  Chancery,  or  by  summons  upon  a  written  statement 
tuto's'^  °'    *°  ^-"^y  ^'^"^  JTidge  at  chambers,  for  the  opinion,  advice,  or  direction  of 
opinion,  ad-     such  judge  on  any  question  respecting  the  management  or  administra- 
maSaffem^t    ^^°^  °^  ^^^  ^^'^^^  property  or  the  assets  of  any  testator  or  intestate,  such 
&c.,  of  trust     application  to  be  served  upon  or  the  hearing  thereof  to  be  attended  by 
property.         g^jj  persons  interested  in  such  application,  or  such  of  thSm  as  the  said 
judge  shall  think  expedient;  and  the  trustee,  executor,  or  adminis- 
trator acting  upon  the  opinion,  advice,  or  direction  given  by  the  said 
judge  shall  be  deemed,  so  far  as  regards  his  own  responsibility,  to 
have  discharged  his  duty  as  such  trustee,  executor,  or  administrator 
in  the  subject  matter  of  the  said  application :  Provided  nevertheless, 
that  this  Act  shall  not  extend  to  indemnify  any  trustee,  executor,  or 
administrator  in  respect  of  any  act  done  in  accordance  with  such 
opinion,  advice,  or  direction  as  aforesaid,  if  such  trustee,  executor,  or 
administrator  shall  have  been  guilty'of  any  fraud  or  wilful  conceal- 
ment or  misrepresentation  in  obtaining  such  opinion,  advice,  or  direc- 
tion; and  the  costs  of  such  application  as  aforesaid  shall  be  in  the 
discretion  of  the  judge  to  whom  the  said  application  shall  be  made  (c). 

Ord.  LII.  (c)  The  practice  xrnder  this  section  is  now  regulated  by  Ord.  LII.  rr.  19 — 22, 

rr.  19 — 22.        infra. 

Application  -  "^^  application  is  generally  made  by  petition  (JJe  Dennis,  5  Jur.  N.  S.  1388) ; 
hovv  made  '  though  it  maybe  made  by  summons  (Seton,  492).  The  petition  or  statement  should 
•D  J.-J.-  j.\  ^^  signed  by  counsel  (23  &  24  Vict.  c.  38,  s.  9 ;  Se  JBoulton,  30  W.  E.  596 ;  "W.  N. 
Petition  to  be  (1882),  62) ;  and  the  "  judge  by  whom  it  is  to  be  answered,  may  require  the  peti- 
signed  by  tioner  or  applicant  to  attend  him  by  counsel,  either  in  chambers  or  in  Court,  where 

counsel.  te  deems  it  necessary  to  have  the  assistance  of  counsel  "  (sect.  9).    The  Court  made 

an  order  under  the  section  on  the  petition  of  a  cestui  que  trust  [Re  Ward,  14  W.  E. 

96) ;  and  of  one  trustee  without  his  oo-trustee's  concurrence  (Re  Muggeridge,  Johns. 

625). 
Service.  The  applicant  should  serve  the  petition  or  summons  on  the  persons  beneficially 

interested  [Re  Green,  6  Jur.  N.  S.  530 ;  8  W.  E.  403) ;  but  see  Re  Tuck,  W.  N. 

(1869),  15  ;  Re  Larkert,  W.  K.  (1872),  85  ;  Re  French,  15  Eq.  68. 
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_ "  As  the  Act  does  not  give  any  rigHt  of  appeal,  it  was  not  intended  to  decide  22  &  23  Viot. 

luce  questions  of  law,  its  object  being  to  procure  for  trustees  at  a  small  expense  o.  35,  s.  30. 
tne  assistance  of  the  Court  upon  points  of  minor  importance  arising  in  the  manage^ 


meut  of  the  trust"  (Lewin,  535;  Re  Muggeridge,  Johns.  625  ;  Ee  Mochett,  Johns.  What  ques- 
628  ;  He  Spiller,  2  L.  T.  71 ;  8  W.  E.  333  ;  Se  Leslie,  W.  N.  (1876),  93  ;  Ee  Jacob,  tions  enter- 
9  "W.  R.  474).     So  the  Court  wiU  give  advice  as  to  investments  [Be  Lorenz,  1  Dr.  &  tained  on 
Sm.  401 ;  Me  Kmwles,  18  L.  T.  809) ;  or  payment  of  debts  [Re  Box,  1  H.  &  M.  652)  ;  petition, 
or  the  propriety  of  trustees  consenting  to  a  sale  [Earl  Fowlett  v.  Rood,  5  Eq.  115)  ;   Questions  of 
or  advancing  money  for  maintenance,  or  repairs  [Re  Lord  Sotham,  12  Eq.  76  ;  Cul-  management. 
bertsoyi  v.  Wood,  19  W.  E.  260)  ;  but  as  to  leasing,  see  Re  Shaw,  12  Eq.  124. 

So  the  Court  has  determined  whether  a  power  to  invest  iu  the  purchase  of  lands 
and  hereditaments  authorized  a  purchase  of  ground  rents  [Re  Peyton,  7  Eq.  463 ; 
and  see  further  as  to  investments.  Re  Lmgdale,  10  Eq.  39  ;  Re  Wedderhurn,  9  Ch.  D. 
112  ;  Re  Gardross,  7  Ch.  D.  728 ;  Re  T.  15  Ch.  D.  78,  -where  the  consent  of  a  person 
of  unsound  mind  not  so  found,  was  required)  ;  -whether  an  appropriation  of  a  legacy 
ought  to  have  been  made  {Re  Mwrray,  W.  N.  (1868),  195) ;  and  whether  part  of  the 
capital  of  infants'  shares  might  be  applied  to  their  maintenance  (JJe  Tills,  17  W.  R. 
304).  See  also  Re  De  la  Warr,  16  Ch.  D.  587  ;  Re  Mackintosh,  42  L.  J.  Ch.  208  ; 
Re  T.  15  Ch.  D.  78;  Re  Smith,  W.  N.  (1872),  134;  20  W.  E.  695;  Re  Leslie,  2 
Ch.  D.  185  ;  Re  Thatcher,  26  Ch.  D.  426  ;  Daniell,  2229. 

But  where  trustees  were  authorized  by  the  settlement  to  lay  out  trust  funds  in  Not  (1)  ques- 
purchasing  real  estate,  which  -was  accordingly  purchased,  and  a  petition  was  pre-  tions  of  detail 
sented  to  obtain  a  direction  oi  the  Court  as  to  the  employment  of  a  further  portion  where  affida- 
of  the  trust  funds  in  the  permanent  improvement  of  the  purchased  estates,  the  -vits  are 
Court  having  no  means  of  ascertaining  the  amount  required  or  directing  its  applica-  required ; 
tion,  refused  to  make  an  order  on  petition  [Re  Barrington,  1  J.  &  H.  142 ;  comp. 
Re  Mockett,  Johns.  628).    In  another  case  {Re  Simson,  1  J.  &  H.  89),  where  the  nor  (2) 
question  was  whether  a  trustee  would  be  justified  in  investing  in  East  India  stock 
or  in  railway  debentures,  or  on  mortgage  of  freeholds,  copyholds,  or  leaseholds, 
V;-C.  Wood  answered  the  inquiry  by  simply  stating  that  the  trustees  would  be 
justified  in  investing  in  freehold  securities  in  En^and  or  Wales,  and  gave  no 
answer  to  the  rest  of  the  question  ;  and  see  Marsh  v.  Att.-Gen.,  2  J.  &  H.  61,  where  questions  of 
the  Court  thought  the  question  too  difficult  to  decide  on  petition,  and  Erected  a  bill  ^jfB^oujty . 

So,  where  questions  of  construction  arise,  an  action  must  be  instituted,  or  the  nor  (3) 
advice  of  the  Court  taken  under  the  Trustee  Relief  Act  or  Ord.  LV.  r.  3  ;  see  Re  questions  of 
Evans,  30  Beav.  232 ;  Re  Muggeridge,  Johns.  625 ;  Re  Lorenz,  1  Dr.  &  Sm.  401,  construction ; 
■where  V.-C.  Kindersley  refused,  on  a  petition  under  this  Act,  to  advise  a  sole 
trustee  of  a  marriage  settlement  as  to  his  discretionary  power  to  make  advances  to 
the  husband  at  the  written  request  of  the  wife ;  and  Re  Hooper,  29  Beav.  657, 
where  the  Master  of  the  Eolls  stated  that  the  object  of  the  Act  was  to  enable 
trustees  to  obtain  the  opinion  of  the  Court  on  matters  of  discretion  vested  in 
them,  and  not  to  determine  questions  of  construction.  These  cases  seem  to  over- 
rule cases  where  questions  as  to  the  validity  {Re  Michel,  28  Beav.  39)  or  con- 
struction {Re  Green,  8  W.  E.  403 ;  'Re  Bamies,  9  W.  R.  134 ;  Re  Elmore,  6  Jur.  N.  S. 
1325;  EjC  Jacob,  29  Beav.  402)  of  a  bequest  have  been  determined  upon  petition 
under  the  section,  and  Ee  Rett's  WiU,  27  Beav.  576,  where  an  opinion  -was  given 
turning  to  a  certain  extent  upon  exirinsic  evidence  admitted  with  a  -view  to  the 
construction  of  a  -wiU.  See,  however,  Re  Feyton's  Settlement,  10  W.  E.  515,  where 
the  Master  of  the  Eolls  on  a  petition  under  this  Act  decided  that  an  absolute  power 
of  sale  given  to  trustees,  authorized  them  on  a  sale  to  fix  a  reserved  bidding. 

The  Court  will  not  pronounce  an  opinion  on  a  hypothetical  case  ;  and,  therefore,  nor  (4) 
refused  to  give  any  advice  as  to  the  incidence  of  future  calls  which  might  be  made  hypothetical 
on  account  of  shares  bequeathed  {Re  Box,  1  H.  &  M.  652  ;  11  W.  E.  945).  oases. 

The  opinion  of  the  Court  was  held  not  to  be  subject  to  appeal  {Re  Mockett,  Johns,  jq-g  appeal 
628) ;  but  see  Jud.  Act,  1873,  B.  19  ;  Re  Norris,  W.  N.  (1«83),  35,  65. 

No  evidence  is  admissible  on  the  application  {Re  Mockett) ;  the  facts  must  be 
taien  to  be  as  represented,  ttie  responsibility  of  such  representations  resting  -with 
the  trustees  {Re  Muggeridge,  Johns.  625),  and  no  inquiries  -will  be  directed  {Re 
Mockett). 

As  a  general  rule  the  costs  of  an  application  under  this  section  will  be  ordered  to  Costs. 
come  out  of  the  corpus  of  the  trust  property  {ReM'  Veagh,  Seton,  491 ;  ReEkoes,  ibid.). 

But  where  the  question  arose  as  to  the  application  of  income,  the  costs  came  out 
of  the  income  {Anon.  8  W.  E.  333), 

[By  sect.  31,  trust  instruments  are  to  be  deemed  to  contain  clauses  for  the  indem- 
nity of  trustees.    See  Re  Brier,  26  Ch.  D.  238.] 

[Sect.  32  relates  to  investments  by  trustees,  and  this  section  is  made  retrospective 
by  Lord  St.  Leonards'  Act,  1860,  sect.  12,  post,  p.  105,  where  this  and  the  other 
seotionB  relating  to  investments  will  be  found.] 

[Sect.  33  provides  that  the  Act  shall  not  extend  to  Ireland.] 
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u.  38. 
■  23  &  24  VICT.  Cap.  38. 

An  Act  to  further  amend  the  Law  of  Property. 

[23rd  July,  I860.] 

Judgments.  [Section  1  provided  that  no  judgment  entered  up  after  the  passing  of  this  Act  (23 

Writs  of  J"lyi  I860)  shall  affect  any  land  as  to  a  bond  fde  purchaser  for  valuable  considera- 

execution  of      tio^^i  o'f  ^  mortgagee  (whether  such  purchaser  or  mortgagee  have  notice  or  not  of 
judgments         ^'^1  such  judgment),  unless  a  writ  or  other  Am  process  o/  execution  is  issued  and  regis- 
should  be  re-    t^ed  before  the  execution  of  the  conveyance  or  mortgage,  and  the  payment  of  the 
gistered  (see      purchase  or  mortgage  money  by  him :  And  no  judgment  entered  up  after  the  pass- 
now  27  &  28     ^S  of  tJi6  Act,  nor  any  writ  of  execution  or  otiier  process  thereon,  shall  affect  any 
Vict.  c.  112       ^TO-A  of  whatever  tenure  as  to  a  bond  fide  purchaser  or  mortgagee,  although  execu- 
tes*), tion  or  other  process  shall  have  issued  thereon,  and  have  been  duly  registered,  unless 
such  execution  or  other  process  shall  be  executed  and  put  in  force  within  three  calendar 
months  from  the  time  when  it  was  registered.     See  now  the  Act  of  1864,  post ; 
judgments  registered  before  the  date  of  this  Act  (23  July,  1860)  affect  purchasers, 
&c.,  according  to  the  old  law,  though  no  writ  of  execution  has  been  issued,  see 
Evans  v.  Williams,  2  Dr.  &  Sm.  324  ;  and  as  regards  the  debtor  himself,  and  volun- 
teers under  him,  the  old  law  was  in  force  until  27  &  28  Vict.  o.  112,  which  is 
general  in  its  provisions.] 

Mode  of  [By  section  2  the  registry  of  any  writ  of  execution,  or  other  due  process  on  any 

registering.  judgment,  in  order  to  bind  »  purchaser  or  mortgagee,  was  to  be  made  by  a  me- 
morandum or  minute  referring  to  the  judgment  already  registered,  so  as  to  connect 
the  registry  of  the  writ,  of  execution  or  other  process  therewith ;  and  the  senior 
master  of  the  Court  of  Common  Pleas  at  Westminster  was  to  enter  the  particulars 
in  a  book  in  alphabetical  order  by  the  name  of  the  person  in  whose  behalf  the  judg- 

Double  search  ment  was  registered.    The  registry  of  the  writ  of  execution  is  now  to  be  made  in 

necessary.         the  name  of  the  debtor  by  27  &  28  Vict.  c.  112,  s.  3,  post^ 

Protection  of        [Section  3,  reciting  4  &  5  W.  &  M.  o.  20  (since  repealed),  and  other  Acts  as  to 
executors  the  registration  of  judgments,  provided  that  no  judgment  which  had  not  already 

against  been,  or  which  should  not  thereafter  be  entered  or  docketed  so  as  to  bind  lands, 

unregistered     tenements,  or  hereditaments  as  against  purchasers,  mortgagees,  or  creditors,  should 
judgments.       have  any  preference  against  heirs,  executors,  or  administrators  in  their  administra- 
tion of  their  ancestors',  testators',  or  intestates'  estates.     See  as  to  this  section, 
VoM  Gheluive  v.  Nerinckx,  21  Ch.  D.  189 ;  Me  Williams,  15  Eq.  270 ;  Jennings  v. 
Jtigb}/,  33  Beav.  198. 

The  section  applies  to  judgments  signed  before  the  Act  (Kemp  v.  Waddmgham, 
L.  R.  1  Q.  B.  355) ;  and  to  County  Court  judgments  XMc  Turner,  12  W.  R. 
337 ;  33  L.  J.  Ch.  232).] 

[Section  4  provided  that  judgments,  in  order  to  have  preference  in  administra- 
tion, must  be  re-registered  every  five  years  according  to  the  Acts  of  1  &  2  Vict., 
2  &  3  Vict.,  and  18  &  19  Vict.] 

[Section  6  defined  judgments  as  they  are  now  defined  by  the  latest  judgment  Act, 
27  &  28  Vict.  u.  112,  s.  2,  post.-] 

[Section  6  amended  the  law  of  waiver  as  between  lessor  and  lessee,  see  p.  99, 
ante.'] 

[Section  7  relates  to  the  law  of  uses,  and  the  doctrine  of  scintilla  juris,  as  to  which 
see  Sandars  on  Uses,  pp.  112,  152.] 

[Section  8  corrected  a  clerical  error  iu  sect.  24  of  22  &  23  Vict.  o.  35,  p.  100,  ante.] 

[Section  9  provides  that  when  trustees  apply  for  the  opinion,  advice,  or  direction 
of  a  judge,  under  section  30  of  22  &  23  Vict.  c.  35,  the  petition  or  statement  should 
be  signed  by  counsel,  see  p.  102,  ante.] 


Power  to  Lord      X.  It  stall  te  lawful  for  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
&o™rEn™^     Commissioners  for  the  custody  of  the  Great  Seal  of  England,  with  the 
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advice  and  assistance  of  the  Master  of  the  Eolls,  the  Lords  Justices  of  23  &  24  Viot. 
the  Court  of  Appeal  in  Chancery,  and  the  Vice-Chancellors  of  the  said    °-  ^^'  °-  ^°- 
Court,  or  any  three  of  them,  and  for  the  Lord  Chancellor  of  Lreland,  land  and 
with  the  advice  and  assistance  of  the  Lords  Justices  of  Appeal  and  the  makTgeneral 
Master  of  the  Eolls  in  Ireland,  to  make  such  general  orders  from  time  orders  as  to 
to  time  as  to  the  investment  of  cash  under  the  control  of  the  Court,  STash  under 
either  in  the  Three  per  Cent.  Consolidated  or  Eeduced  or  New  Bank  tlie  control  of 
Annuities,  or  in  such  other  stocks,  funds,  or  securities  as  he  or  they  *  ®    °^^' 
shall,  with  such  advice  or  assistance,  see  iit ;  and  it  shall  he  lawful  for 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  in  England, 
and  for  the  Lord  Chancellor  in  L-eland,  to  make  such  orders  as  he  or 
they  shall  deem  proper  for  the  conversion  of  any  Three  per  Cent. 
Bank  Annuities  now  standing  or  which  may  hereafter  stand  in  the 
name  of  the  Accountant-General  of  the  said  Court  of  Chancery,  in 
trust  in  any  cause  or  matter,  into  any  such  other  stocks,  funds,  or  se- 
curities upon  which,  by  any  such  general  order  as  aforesaid,  cash 
under  the  control  of  the  Court  may  be  invested ;  all  orders  for  such 
conversion  of  Bank  Annuities  into  other  funds  or  securities  to  be  made 
upon  petition  to  be  presented  by  any  of  the  parties  interested  in  a 
summary  way,  and  such  parties  shall  be  served  with  notice  thereof  as 
the  Court  shall  direct  (s). 

(a)  See  Ord.  XXII.  r.  18,  and  note  thereto,  infra. 

XI.  "When  any  such  general  order  as  aforesaid  shall  have  been  made  Powers  of 
it  shaU  be  lawful  for  trustees,  executors,  or  administrators  having  i^gt^intlie 
power  to  invest  their  trust  funds  upon  Government  securities,  or  upon  stocks  in 
Parliamentary  stocks,  funds,  or  securities,  or  any  of  them,  to  invest  ^^erthe 
such  trust  funds,  or  any  part  thereof,  in  any  of  the  stocks,  funds,  or  control  of  the 
securities  in  or  upon  which  by  such  general  order  cash  under  the  jn'^te™^^  * 
control  of  the  Court  may  from  time  to  time  be  invested  (b). 

(b)  This  section  applies  notwithstanding  a  prohibition  clause  in  the  instrument 
{Re  Wedderburn,  9  Ch.  D.  112). 

See  also  the  following  enactments  as  to  investments  by  trustees :  Investments 

22  &  23  Viot.  0.  35,  s.  32,  made  retrospective  by  sect.  12  of  the  Act  in  the  text,  ■.     trustees 
infra  (but  not  so  as  to  interfere  with  rights  already  accrued,  Hume  v.  Richardson,  10  fM  fc  03  Vict 
"W.  B.  528  ;  4  DeG-.E.  &  J.  29),  provides  that  when  a  trustee,  executor,  or  admlnis-  ^  ggv 
trator  "shall  not,  by  some  instruments  creating  his  trust,  be  expressly  forbidden     '      '' 
"  to  invest  any  trust  fund  on  real  securities  in  any  part  of  the  United  Kingdom,  or 
"  on  the  stock  of  the  Bank  of  England  or  Ireland,  or  on  East  India  Stock,  it  shall 
"  be  lawful  for  such  trustee,  executor,  or  administrator  to  invest  such  trust  fund  on 
' '  such  securities  or  stock  ;  and  he  shall  not  be  liable  on  that  account  as  for  a  breach 
"  of  trust,  provided  that  such  investment  shaU  in  other  respects  be  reasonable  and 
"proper."     It  has  been  held  that  this  section  does  not  apply  where  a  particular 
fund  is  settled  and  there  is  no  power  to  vary  investments  {Se  Warde,  2  J.  &  H.  191)  ; 
but  see  Waite  v.  Zittlewood,  41  L.  J.  Ch.  636  ;  Ee  Clergy  Corporation,  18  Eq.  280. 

30  &  31  Vict.  c.  132,  s.  1,  provides  that  "  the  words  '  East  India  Stock'  in  the  30  &  31  Viot. 
"  said  Act  (22  &  23  Viot.  c.  35)  shall  include  and  express  as  well  the  East  India  0.  132,  s.  1. 
"  Stock  which  existed  previously  to  the  13th  August,  1859,  when  the  said  Act  re-   <i  -^^  India 
"  eeived  the  assent  of  her  Majesty,  as  East  India  Stock  charged  on  the  revenues  of  gj^gij  >> 
"  India,  and  created  under  and  by  virtue  of  any  Act  or  Acts  of  Parliament  which 
"  received  her  Majesty's  assent  on  or  after  the  13th  Augpist,  1859  ;  and  it  shall  be 
"  lawful  for  every  trustee,  executor,  or  administrator  to  invest  any  trust  fund  in  his 
"  possession  or  under  his  control  in  the  stock  created  by  the  last-mentioned  Act  or 
"  Acts  to  the  same  extent,  and  for  the  game  purposes  and  objects,  as  he  can  now 
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23  &  24  Viot. 
0.  38,  s.  11. 

Sect.  2. 


Right  to 
property  of 
-  intestate 
barred  after 
twenty  years.^ 


Act  not  to 
extend  to 
Scotland,  &c. 


"  invest  such  trust  fund  in  the  East-  India  Stock,  which  existed  previously  to  the 
"  13th  August,  1859."  Railway  Stock,  with  a  charge  on  the  revenues  of  India,  is 
not  within  this  Act  (Green  v.  Angell,  W.  N.  (1867),  305). 

30  &  31  Vict.  0.  13U,  B.  2,  provides  that  "it  shall  he  lawful  for  every  trustee, 
"  executor,  or  administrator  to  invest  any  trust  fund  in  his  possession,  or  under  his 
"  control,  in  any  securities  the  interest  of  which  is  or  shall  be  guaranteed  by  par- 
"liament  to  the  same  extent  and  in  the  same  manner  as  he  may  invest  such  trust 
"  fund  in  such  securities  as  aforesaid." 

See  also  33  &  34  Vict.  c.  34,  as  to  investment  of  charity  funds  on  real  security ; 
34  Viet.  c.  27,  authorizing  trustees  having  power  to  invest  in  mortgages  or  bonds  of 
a  company,  to  invest  in  the  debenture  stock  of  such  company ;  34  &  36  Vict.  c.  47, 
as  to  investment  in  Metropolitan  Consolidated  Stock  ;  and  the  Local  Loans  Act,  1875, 
as  to  investment  by  trustees  in  debentures  or  debenture  stock  issued  under  that  Act. 

[Section  12  made  22  &  23  Vict.  o.  35,  s.  32,  retrospective.    See  note  [b),  supra."] 

[Section  13  recites  3  &  4  WiU..  4,  e.  27,  s.  40,  which  provides  that  money  charged 
on  land  and  legacies  are  to  be  deemed  satisfied  at  the  end  of  twenty  years,  if  there 
shall  be  no  interest  paid  or  acknowledgment  in  writing  in  the  meanwhile,  and 
extends  that  enactment  to  the  case  of  claims  to  the  estates  of  persons  dying  in- 
testate.   See  now  37  &  38  Vict.  c.  S7.] 

[Section  14  is  repealed  by  Statute  Law  Revision  and  Civil  Procedure  Act,  1883.] 

XV.  This  Act  is  not  to  extend  to  Scotland,  nor  are  any  of  the  clauses, 
except  clause  six  and  the  subsequent  clauses,  to  extend  to  Ireland. 


37  &  38  Vict, 
c.  78. 


Sales  by 
jtrustees. 


VENDOE  AND  PUECHASER  ACT,  1874. 

37  &  38  VICT.  Cap.  78. 

An  Act  to  amend  the  Law  of  Vendor  and  Purchaser,  and  further  to 
simplify  Title  to  Land.  '[7th  August,  1874.] 

"Whereas  it  is  expedient  to  facilitate  the  transfer  of  land  by  means 
of  certain  amendments  in  the  law  of  vendor  and  purchaser  : 
Be  it  enacted,  &c.,  as  follows : 

[By  sect.  1,  in  the  completion  of  any  contract  of  sale  of  land  made  after  Deo.  31, 
1874,  forty  years  is  substituted  for  sixty  years  as  the  root  of  title.] 

[By  sect.  2— 

Eirst.  Under  a  contract  to  grant  or  assign  a  term  of  years,  the  lessee  or 
assign  shall  not  be  entitled  to  call  for  the  title  to  the  freehold.  See  Fatman 
V.  Sarlmd,  17  Ch.  D.  353. 

Second.  Recitals,  &c.,  contained  in  instruments,  twenty  years  old  at  the  date 
of  the  contract,  shatU,  unless  and  except  so  far  as  they  shall  be  proved  to 
be  inaccurate,  be  sufficient  evidence.  See  Bolton  v.  tondon  School  Board. 
7  Ch.  D.  766.  _  ' 

Third.  The  inabiKty  of  .the  vendor  to  furnish  a  legal  covenant  to  produce 
and  furnish  copies  of  documents  of  title  shall  not  be  an  objection  to  title 
in  case  the  purchaser  wOl  have  an  equitable  right  to  the  production. 

Eourth.  Covenants  for  production  shall  be  furnished  at  the  purchaser's 
expense,  and  the  vendor  shaU  bear  the  expense  of  perusal  and  execution 
on  behalf  of  and  by  himself. 

Eifth.  "Where  the  vendor  retains  any  part  of  an  estate  to  which  any  docu- 
ments of  title  relate  he  shaU  be  entitled  to  retain  such  documents.] 

m.  Trustees  who  are  either  vendors  or  purchasers  may  sell  or  buy 
without  excluding  the  application  of  the  second  section  of  this  Act. 
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IV.  The  legal  personal  representative  of  a  mortgagee  of  a  freehold  37  &  38  Viot. 
estate,  or  of  a  copyhold  estate  to  which  the  mortgagee  shall  have  been     "■  '^i  «■  ^•.. 
admitted,  may,  on  payment  of  all  sums  secured  hy  the  mortgage,  convey  or  Legal  per- 
surrender   the   mortgaged  estate,  whether   the  mortgage  he  in  form  an  sentative'^may 
assurance  subject  to  redemption,  or  an  assurance  upon  trust  {a).  convey  legal 

6StS>t>6  01 

(a)  This  section  has  heen  repealed  in  oases  of  death  after  Deo.  31st,  1881,  by  the  mortgaged 
Conveyancing  Act,  1881,  s.  30  (2),  post,  p.  117.     It  did  not  apply  to  a  transfer  of  property, 
a  mortgage  [Me  Spradbei-y,   14  Ch.  D.  514 ;  Re  Brook,  26  W.  R.  841),  or  to  a  sale 
under  a  povrer  in  the  mortgage  (ije  White,  W.  N.  (1881),  ]  15 ;  29  W.  R.  820). 

V.  Upon  the  death  of  a  hare  trustee  of  any  corporeal  or  incorporeal  Bare  legal 
hereditament  of  which  such  trustee  was  seised  in  fee  simple,  such  heredita-  gimple  to  vest 
ment  shall  vest  like  a  chattel  real  in  the  legal  personal  representative  from  in  executor  or 
time  to  time  of  such  trustee  (b).  aomimstrator. 

(8)  Sect.  48  of  the  Land  Transfer  Act,  1875,  provided  as  follows  : — "  Section  five  33  &  39  Vict, 
of  the  Vendor  and  Purchaser  Act,  1874,  shall  be  repealed  on  and  after  the  commence-  „.  §7  g.  4,8. 
ment  [1st  January,  1876]-of  tius  Act,  except  as  to  anything  duly  done  thereunder     '      '    "      ' 
before  the  commencement  of  this  Act ;  and,  instead  thereof,  be  it  enacted  that  upon 
the  death  of  a  bare  trustee  intestate  as  to  any  corporeal  or  incorporeal  hereditament 
of  which  such  trustee  was  seised  in  fee  simple,  such  hereditament  shall  vest  like  a 
chattel  real  in  the  legal  personal  representative  from  time  to  time  of  such  trustee ; 
but  the  enactment  by  this  section  substituted  for  the  aforesaid  section  of  '  The 
Vendor  and  Purchaser  Act,  1874,'  shall  not  apply  to  lands  registered  under  this 
Act." 

This  section  of  the  Land  Transfer  Act  has  been  itself  repealed,  in  cases  of  death 
after  3lBt  Dec.  1881,  by  the  Conveyancing  Act,  1881,  s.  30  (2),  post,  p.  117.  As  to 
Ireland,  see  sect.  73  of  the  Conveyancing  Act,  1881. 

For  tie  meaningof  "bare  trustee,"  see  Christies.  Ovington,  1  Ch.  D.  279^  Morgan  "  Bare 
Y.  Swansea  Sanitary  Authority/,  9  Ch.D.  682.    '  trustee." 

YI.  "When  any  freehold  or  copyhold  hereditament  shall  be  vested  in  Married 
a  married  ■woman  as  a  bare  trustee  (c)  she  may  convey  or  surrender  yoman  '^T^o 
the  same  as  if  she  were  a  feme  sole.  trustee  may 

(c)  As  to  the  meaning  of  "bare  trustee,"  see  note  (J)  to  sect.  5.    See  now  as  to  ^' 

married  women,  the  Married  Women's  Property  Act,  1882,  infra. 

[The  7th  section,  by  which  protection  and  priority  by  legal  estates  and  tacking  Tacking, 
was  not  to  be  allowed  after  the  commencement  of  the  Act,  was  repealed  by  sect.  129 
of  the  Land  Transfer  Act,  1875,  except  as  to  anything  duly  done  thereunder  before 
1st  January,  1876 ;  see  Eobinson  v.   Trevor,  12  Q.  B.  D.  432.     But  see  now  as  to 
lands  in  Yorkshire,  the  Torkshire  Registries  Act,  1884,  s.  16.] 

[By  sect.  8'the  non-registration  of  a  wiU  in  Middlesex  or  Yorkshire  is  cured  if  an  Non-regis- 
assurance  to  a  purchaser  by  the  devisee  or  by  some  one  deriving  title  under  him,  is  tration  in 
registered  before  an  assurance  from  the  testator's  heir-at-law.    See  now  as  to  York-  Middlesex  or 
shire,  the  Yorkshire  Registries  Act,  1884.]  Yorkshire. 

IX.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,  or  Vendor  or 

their  representatives  respectively,  may  at  any  time  or  times  and  from  ^f'jjt^ta^ 

time  to  time  apply  in  a  summary  way  to  a  judge  of  the  Court  of  decision  of 

Chancery  in  England  in  chambers,  in  respect  of  any  requisitions  or  j^^mbras  as 

objections,   or  any  claim  for  compensation,  or  any  other  question  to  requisitions 

arisine  out  of  or  connected  with  the  contract  (not  being  a  question  °^  objections, 
0  ^         -    ,      .    _         _    ,,  or  compensa- 

afEecting  the  existence  or  validity  of  the  contract),  and  the  judge  shall  tion,  &c. 

make  such  order  upon  the  application  as  to  him  shall  appear  just,  and 

shall  order  how  and  by  whom  all  or  any  of  the  costs  of  and  incident  to 

the  application  shall  be  borne  and  paid  (d). 

Id)  The  Act  was  not  intended  to  enable  the  Court  to  decide  disputed  questions  of 
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37  &  38  Vict. 
c.  78,  s.  9. 


Applications 
under  s.  9. 


Order  a  bar 
to  action  for 
specific  per- 
formance. 
Appeal. 
Costs. 


Extent  of 
Act. 


fact  {Se  FoppU  and  Barratt,  25  W.  E.  248 ;  Re  Burroughs,  5  Ch.  D.  601) ;  but 
evidence  is  admissible  as  on  a  reference  as  to  title  under  a  judgment  where  the 
-  contract  had  been  established  (JBe  Burroughs) ;  and  it  is  convenient  and  not  unusual 
for  a  concise  written  statement  of  the  circumstances  of  the  case  to  be  agreed  upon, 
which  is  signed  by  the  solicitors,  and  a  copy  left  at  the  Chambers,  either  before  or 
upon  the  return  of  the  summons  (DanieU,  1382).  Where  a  witness  refused  to  make 
an  afBdavit,  his  evidence  was  directed  to  be  taken  before  a  special  examiner  {fie 
Springall,  W.  N.  (1875),  225). 

Applications  have  been  made  to  the  Court  under  the  Act  in  a  great  variety  of 
cases  which  will  be  found  coUeeted  in  Daniell,  p.  1382  et  seq.  Eor  instances  of 
applications  see  Re  Coward,  20  Eq.  179 ;  Re  Ford  and  Hill,  10  Ch.  D.  365 ;  Oshome  to 
Rowlett,  13  Ch.  D.  774 ;  Re  Tanqueray-  Willaume,  20  Ch.  D.  465  ;  Royal  Society  and 
Thompson,  17  Ch.  D.  407 ;  Whiting  to  Loomes,  14  Ch.  D.  822 ;  17  Ch.  D.  10 ;  Re 
Leohmere  and  Lloyd,  18  Ch.  D.  524  ;  Re  Brown  and  Sibly,  3  Ch.  D.  156 ;  Re  Cooper 
and  Allen,  4  Ch.  D.  802  ;  Re  Sail  Bare,  21  Ch.  D.  41  ;  Re  Foster  and  Lister,  6  Ch. 
D.  87  ;  Re  Figott  and  G.  W.  Ry.,  18  Ch.  D.  146.  The  Act  does  not  apply  in  cases 
of  voluntary  grants,  but  a  nominal  consideration  is  sufficient  as  a  foundation  for 
proceedings  under  it  {Re  Marquis  of  Salisbury,  23  W.  E.  824).  The  summons  may 
by  leave  be  served  out  of  the  jurisdiction  {Drapers'  Co.  v.  McCann,  1  Ij.  E.  Ir.  13). 

An  action  for  specific  performance  cannot  be  brought  after  an  order  has  been 
made  under  the  Act  disposing  of  the  matters  in  dispute  {Thompson  v.  Ringer,  W.  N. 
(1881),  48  ;  29  W.  E.  620). 

The  time  within  which  an  appeal  can  be  brought  from  an  order  under  the  section 
is  twenty-one  days  {Re  Blyth  and  Young,  13  Ch.  D.  416). 

The  general  rule  is,  that  the  purchaser  must  pay  the  costs  if  he  fails  on  a  vendor's 
summons  caused  by  an  objection  to  the  title  {Osborne  to  Rowlett,  13  Ch.  D.  774  ;  28 
W.  E.  365  ;  Re  WaddeWs  Contract,  2  Ch.  D.  172 ;  Re  Cooke's  Contract,  4  Ch.  D.  454). 
Where,  however,  thei  purchaser  failed  on  an  objection  as  to  incumbrances,  but  the 
case  was  a  proper  one  to  be  brought  before  the  Court,  each  party  had  to  pay  his 
own  costs  of  a  vendor's  summons  {Finch-^.  Jukes,  W.  N.  (1877),  211  ;  and  see  Re 
Coward,  20  Eq.  179;  23  W.  K.  605).  So,  where' the  difficulty  had  arisen  entirely 
from  conflicting  decisions  no  costs  were  given  {Osborne  to  Rowlett) ;  and  so,  where 
there  was  a  fair  point  for  discussion  {Re  Metrop.  Ry.  Co.  and  Cosh,  13  Ch.  D.  613). 

If  the  vendor  is  in  the  wrong  his  gummons  will  be  dismissed  with  costs  {Re  Pack- 
man and  Moss,  1  Ch.  D.  214 ;  24  W.  E.  170 ;  and  see  Re  Siggins,  21  Ch.  D.  99  ;  Re 
mil,  W.  N.  (1884),  15). 

Where  the  purchaser  makes  an  improper  requisition  and  takes  out  a  summons  for  an 
order  on  the  vendors  to  answer  it,  the  summons  should  be  dismissed  with  costs  {Re 
Ford  and  Hill,  10  Ch.  D.  365,  where  on  appeal  the  order  below  was  reversed,  and  the 
vendors  got  the  costs  of  the  appeal,  but  apparently  paid  the  costs  below). 

A  vendor  or  purchaser  of  real  or  leaseliold  estate  in  Ireland,  or  their 
representatives  respectively,  may  in  like  manner  and  for  the  same  pur- 
pose apply  to  a  judge  of  the  Court  of  Chancery  in  Ireland,  and  the 
judge  shaU  make  such  order  upon  the  application  as  to  him  shall 
appear  just,  and  shall  order  how  and  hy  whom  all  or  any  of  the  costs 
of  and  incident  to  the  application  shall  be  borne  and  paid. 

X.  This  Act  shall  not  apply  to  Scotland,  and  may  be  cited  as  the 
Vendor  and  Purchaser  Act,  1874. 
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0.41. 
44&45VICT.  Cap.  41.  


An  Act  for  simplifying  and  improving  the  practice  of  Conveyancing  ; 
and  for  vesting  in  Trustees,  Mortgagees,  and  others  various 
powers  commonly  conferred  by  provisions  inserted  in  Settlements, 
Mortgages,  Wills,  and  other  Instruments ;  and  for  amending  in 
various  particulars  the  Law  of  Property ;  and  for  other  pur- 
poses. [22nd  August,  1881.J 
Be  it  enacted,  &c.  as  follows  : 

I. — PnELIMIlfAEY. 

1. — (1)  This  Act  maybe  cited  as  tlie  Conveyancing  and  Law  of  Short  title; 
Property  Act,  1881.         ■  ^ 

(2)  This  Act  shall  commence  and  take  effect  from  and  immediately  oonunenoe- 
af  ter  the  thirty-first  day  of  December,  one  thousand  eight  hundred  and  ™™* ' 
eighty-one. 

(3)  This  Act  does  not  extend  to  Scotland.  extent. 
2.  In  this  Act— 

(i.)  Property,  unless  a  contrary  intention  appears,  includes  real  and  Interpretation 
personal  property,  and  any  estate  or  interest  ia  any  property  real  or  ?*  F^operty, 
personal,  and  any  debt,  and  any  thiag  in  action,  and  any  other  right 
or  interest : 

(ii.)  Land,  unless  a  contrary  intention  appears,  includes  land  of  any 
tenure,  and  tenements  and  hereditaments,  corporeal  or  incorporeal, 
and  houses  and  other  bxuldings,  also  an  undivided  share  in  land : 

(iii.)  In  relation  to  land,  income  includes  rents  and  profits,  and  pos- 
session includes  receipt  of  income  : 

(iv.)  Manor  includes  lordship,  and  reputed  manor  or  lordship  : 

(v.)  Conveyance,  unless  a  contrary  intention  appears,  includes 
assignment,  appointment,  lease,  settlement,  and  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or 
settlement  of  any  property,  or  on  any  other  dealing  with  or  for  any 
property;  and  convey,  ujiless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  conveyance  : 

(vi.)  Mortgage  includes  any  charge  on  any  property  for  securing 
money  or  money's  worth ;  and  mortgage  money  means  money,  or 
money's  worth,  secured  by  a  mortgage ;  and  mortgagor  includes  any 
person  from  time  to  time  deriving  title  under  the  original  mortgagor, 
or  entitled  to  redeem  a  mortgage,  according  to  his  estate,  interest,  or 
right,  in  the  mortgaged  property ;  and  mortgagee  includes  any  person 
from  time  to  time  deriving  title  under  the  original  mortgagee ;  and 
mortgagee  in  possession  is,  for  the  purposes  of  this  Act,  a  mortgagee 
who,  in  right  of  the  mortgage,  has  entered  into  and  is  in  possession 
of  the  mortgaged  property : 
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44  &  45  Vict.       (vii.)  Incumbrance  includes  a  mortgage  in  fee,  or  for  a  less  estate, 

c    41    s    2  ^j    *j 

— '■ — '  and  a  trust  for  securing  money,  and  a  lien,  and  a  charge  of  a  portion, 

annuity,  or  other  capital  or  annual  sum ;  and  incumbrancer  has'  a 
meaning  corresponding  with  that  of  incumbrance,  and  includes  every 
person  entitled  to  the  benefit  of  an  incumbrance,  or  to  require  payment 
or  discharge  thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention  appears,  includes  a 
lessee  or  mortgagee,  and  an  intending  purchaser,  lessee,  or  mortgagee, 
or  other  person,  -who,  for  valuable  consideration,  takes  or  deals  for  any 
property ;  and  purchase,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  purchaser ;  but  sale  means  only  a 
sale  properly  so  called : 

(ix.)  Rent  includes  yearly  or  other  rent,  toU,  duty,  royalty,  or  other 
reservation,  by  the  acre,  the  ton,  or  otherwise  ;  and  fine  includes  pre- 
mium or  fore-gift,  and  any  payment,  consideration,  or  benefit  in  the 
nature  of  a  fine,  premium,  or  fore-gift : 

(x.)  Building  purposes  include  the  erecting  and  the  improving  of, 
and  the  adding  to,  and  the  repairing  of  buildings ;  and  a  building 
lease  is  a  lease  for  building  purposes  or  purposes  connected  therewith : 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes,  that  is,  the 
searching  for,  winning,  working,  getting,  making  merchantable,  carry- 
ing away,  or  disposing  of  mines  and  minerals,  or  purposes  connected 
therewith,  and  includes  a  grant  or  licence  for  mining  purposes : 

(xii.)  WUl  iaeludes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  inclosure  award,  and  Act  of 
Parliament : 

(xiv.)  Securities  include  stocks,  funds,  and  shares : 

(xv.)  Bankruptcy  includes  liquidation  by  arrangement,  and  any 
other  act  or  proceeding  in  law  having,  under  any  Act  for  the  time 
being  in  force,  effects  or  results  similar  to  those  of  bankruptcy ;  and 
bankrupt  has  a  meaning  corresponding  with  that  of  bankruptcy  : 

(xvi.)  "Writing  includes  print ;  and  words  referring  to  any  instru- 
ment, copy,  extract,  abstract,  or  other  document  include  any  such  in- 
strument, copy,  extract,  abstract,  or  other  document  being  in  writing 
or  in  print,  or  partly  in  writing  and  partly  in  print : 

(xvii.)  Person  includes  a  corporation : 

(xviii.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the 
Court. 

n. — Sales  and  otkee  Transactions. 
Contracts  for  Sale. 

[Sect.  3  provides  that  on  sales  made  after  the  commeuoement  of  the  Act  certain 
stipulations  commonly  inserted  in  conditions  of  sale  shall  be  implied,  unless  a  con- 
trary intention  is  expressed  in  the  contract.  See  sect.  2  of  the  Vendor  and  Pur- 
chaser Act,  1874,  ante,  p.  106 ;  and  see  also  Se  Johnson,  28  Ch.  D.  84.] 

of°TOntr*^rt  *'~(^)  Where  at  the  death  of  any  person  there  is  subsisting  a 

after  death,      contract  enforceable  against  his  heir  or  devisee,  for  the  sale  of  the  fee 

simple  or  other  freehold  interest,  descendible  to  his  heirs  general,  in 

any  land,  his  personal  representatives  shall,  by  virtue  of  this  Act, 
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L.ave  power  to  convey  tlie  land  for  all  the  estate  and  interest  vested  in  44  &  45  Viot. 
lum  at  his  death,  in  any  manner  proper  for  giving  effect  to  the  con-     "•  ^^>  ^-  ^' 
tract. 

(2)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  under  any  testamentary  dis- 
position or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3)  This  section  applies  only  in  cases  of  death  after  the  commence- 
ment of  this  Act. 

Discharge  of  Incumbrances  on  Sale. 
5. — (1)  "Where  land  subject  to   any  incumbrance,  whether  imme-  ProTisionby 
diately  payable  or  not,  is  sold  by  the  Court,  or  out  of  Court,  the  Court  ci^branoes'" 
may,  if  it  thinks  fit,  on  the  application  of  any  party  to  the  sale,  direct  and  sale  freed 
or  allow  payment  into  Court,  in  case  of  an  annual  sum  charged  on  the     ®^®  '^*'™' 
land,  or  of  a  capital  sum  charged  on  a  determinable  interest  in  the 
land,  of  such  amount  as,  when  invested  in  Government  securities,  the 
Court  considers  will  be  sufficient,  by  means  of  the  dividends  thereof, 
to  keep  down  or  otherwise  provide  for  that  charge,  and  in  any  other 
case  of  capital  money  charged  on  the  land,  of  the  amount  sufficient  to 
m.eet  the  incumbrance  and  any  interest  due  thereon ;  but  in  either  case 
there  shall  also  be  paid  into  Court  such  additional  amount  as  the  Court 
considers  will  be  sufficient  to  meet  the  contingency  of  further  costs, 
expenses,  and  interest,  and  any  other  contingency,  except  depreciation 
of  investments,  not  exceeding  one-tenth  part  of  the  original  amount  to 
be  paid  in,  unless  the  Court  for  special  reason  thinks  fit  to  require  a 
larger  additional  amount. 

(2)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either  after  or 
■without  any  notice  to  the  incumbrancer,  as  the  Court  thinks  fit,  declare 
the  land  to  be  freed  from  the  inciunbrance,  and  make  any  order  for 
conveyance,  or  vesting  order,  proper  for  giving  effect  to  the  sale,  and 
give  directions  for  the  retention  and  investment  of  the  money  in 
Court. 

(3)  After  notice  served  on  the  persons  interested  in  or  entitled  to 
the  money  or  fund  in  Court,  the  Court  may  direct  payment  or  transfer 
thereof  to  the  persons  entitled  to  receive  or  give  a  discharge  for  the 
same,  and  generally  may  give  directions  respecting  the  application  or 

__  distribution  of  the  capital  or  income  thereof. 

(4)  This  section  applies  to  sales  not  completed  at  the  commencement 
of  this  Act,  and  to  sales  thereafter  made  (a). 

(a)  An  order  tinder  this  section  for  the  sale  of  land  free  from  an  inonmbranoe,  Form  of 
the  iuoxmibranoer  not  being  a  party  to  the  action,  should  follow  the  Trords  of  the  order. 
Act,  and  after  directing  payment  into  Court  of  the  purchase-money,  and  setting 
aside  of  an  amount  sufficient  to  meet  the  incumbrance,  proceed  to  declare  that 
thereupon  any  person  should  be  at  liberty  to  apply  in  chambers  for  a  declaration 
that  the  laud  is  free  from  the  incumbrance  {Dic/cin  v.  Dickin,  W.  N.  (1882),  113  ; 
30  W.  B.  887).  See  also  Patching  v.  Bull,  30  W.  E.  244.  The  Court  -vrill  not 
compel  a  vendor  to  pay  money  into  Court  for  the  purpose  of  discharging  an  incum- 
brance when  the  result  would  be  to  inflict  a  great  hardship  on  him  [Be  Great 
Northern  My.,  2S  Ch.  D.  788 ;  32  W.  E.  519). 

[Sect.  6  provides  that  general  words  shall  be  implied  in  conveyances  of  land,  Greneral 
buildings  and  manors.]  words. 
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44  &  46  Viot.        [Sect.  7  provides  that  covenants  for  title  shall  be  implied  in  assurances  where 
c.  41,  s.  7.      the  conveyance  is  expressed  to  be  made  in  one  or  other  of  the  characters  mentioned 

in  the  section.] 

Covenants 

*°^  *'*^^-  Execution  of  Purchase  Deed. 

Eights  of  8. — (1)  On  a  sale,  the  purchaser  shall  not  be  entitled  to  require 

to  execution.    ^^^^  t^^  conveyance  to  him  be  executed  in  his  presence,  or  in  that  of 

his  solicitor,  as  such ;  but  shall  be  entitled  to  have,  at  his  own  cost, 

the  execution  of  the  conveyance  attested  by  some  person  appointed  by 

him,  who  may,  if  he  thinks  fit,  be  his  solicitor  (5). 

(2)  This  section  applies  only  to  sales  made  after  the  commencement 
of  this  Act. 

(J)  See  note  (s)  to  sect.  56,  infra,  p.  123. 

Production  and  Safe  Custody  of  Title  Deeds. 

Acknowledg-        [By  sect.  9  (1 — 6),  an  acknowledgment  of  the  right  to  production  and  to  delivery 

ment  of  right  of  copies  of  documents  has  the  effect  of  and  is  substituted  for  the  old  covenant  for 

to  production,  produotiou.] 
and  under- 

ou8todv°of^^  ^  ( '^■)  ^^y  person  claiming  to  be  entitled  to  the  benefit  of  an  acknow- 
doouments.  lodgment  may  apply  to  the  Court  for  an  order  directing  the  production 
of  the  documents  to  which  it  relates,  or  any  of  them,  or  the  delivery 
of  copies  of  or  extracts  from  those  documents  or  any  of  them  to  him, 
or  some  person  on  his  behalf ;  and  the  Court  may,  if  it  thinks  fit, 
order  production,  or  production  and  delivery,  accordingly,  and  may 
give  directions  respecting  the  time,  place,  terms,  and  mode  of  pro- 
duction or  delivery,  and  may  make  such  order  as  it  thinks  fit  respect- 
ing the  costs  of  the  application,  or  any  other  matter  connected  with 
the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act  satisfy  any 
liability  to  give  a  covenant  for  production  and  delivery  of  copies  of  or 
extracts  from  documents. 

[By  sub-sects.  9  and  11,  an  undertaking  for  safe  custody  of  documents  satisfies 
any  liability  for  safe  custody  of  documents.] 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  such  an 
undertaking  may  apply  to  the  Court  to  assess  damages  for  any  loss, 
destruction  of,  or  injury  to  the  documents  or  any  of  them,  and  the 
Court  may,  if  it  thinks  fit,  direct  an  inquiry  respecting  the  amount  of 
damages,  and  order  payment  thereof  by  the  person  liable,  and  may 
make  such  order  as  it  thinks  fit  respecting  the  costs  of  the  application, 
or  any  other  matter  connected  with  the  application. 

(12.)  The  rights  conferred  by  an  acknowledgment  or  an  under- 
taking under  this  section  shall  be  in  addition  to  aU  such  other  rights 
relative  to  the  production,  or  inspection,  or  the  obtaining  of  copies  of 
documents  as  are  not,  by  virtue  of  this  Act,  satisfied  by  the  giving  of 
the  acknowledgment  or  undertaking,  and  shall  have  effect  subject  to 
the  terms  of  the  acknowledgment  or  undertaking,  and  to  any  pro- 
visions therein  contained. 
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(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  n  &  45  Viot. 
is  not  expressed  in  the  acknowledgment  or  undertaking.  "•  ^^'  °-  ^ 

(14.)  This  section  applies  only  to  an  acknowledgment  or  undertaking 
given,  .or  a  liability  respecting  documents  incurred,,  after  the  com- 
mencement of  this  Act. 

III. — Leases. 

[Sect.  10  provides  that  rent  and  the  benefit  of  the  lessee's  covenants  shall  run  Leases. 
with  the  reversion.] 

[Sect.  11  provides  that  the  obligation  of  the  lessor's  covenants  shall  run  with 
the  reversion.] 

[Sect.  12  provides  for  the  apportionment  of  conditions  on  severance,  &c.] 

[Sect.  13  provides,  that  on  a  snb-demise  the  title  to  the  leasehold  reversion  shall 
not  be  required.] 

Forfeiture. 
14. — (1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  Restrictions 

stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  the  °'^  and  relief 
■*■  .  „  .  aprainst  f  or- 

lease,  shall  not  be  enforceable,  by  action  or  otherwise,  unless  and  feiture  of 

until  the  lessor  serves  on  the  lessee  a  notice  specifying  the  particular  leases. 
breach  complained  of  and,  if  the  breach  is  capable  of  remedy,  re- 
quiring the  lessee  to  remedy  the  breach,  and,  in  any  ease,  requiring 
the  lessee  to  make  compensation  in  money  for  the  breach,  and  the 
lessee  fails,  within  a  reasonable  time  thereafter,  to  remedy  the  breach, 
if  it  is  capable  of  remedy,  and  to  make  reasonable  compensation  in 
money,  to  the  satisfaction  of  the  lessor,  for  the  breach  (c). 

(c)  See  Ex  parte  Gould,  "W.  N.  (1884),  154 ;  Scott  v.  Matthew  Brown  f  Co.,  W.  N. 
(1884),  209. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce 
such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's 
action,  if  any,  or  in  any  action  brought  by  himself,  apply  to  the 
Court  for  relief ;  and  the  Court  may  grant  or  refuse  relief,  as  the 
Court,  having  regard  to  the  proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section,  and  to  aU.  the  other 
circumstances,  thinks  fit ;  and  in  case  of  relief  may  grant  it  on  such 
terms,  if  any,  as  to  costs,  expenses,  damages,  compensation,  penalty, 
or  otherwise,  including  the  granting  of  an  injunction  to  restrain  any 
like  breach  in  the  future,  as  the  Court,  in  the  circumstances  of  each 
case,  thinks  fit  (d). 

(d)  This  sub-section  is  not  confined  to  breaches  taking  place  after  the  Act,  but 
extends  to  breaches  committed  before  the  Act,  and  to  proceedings  pending  when  it 
came  into  operation  (Quilter  v.  Mapleaon,  9  Q.  B.  D.  672  ;.52  L.  3.  Q.B.  44;  31 
W.  R.  75 ;  47  L.  T.  561).  For  a  case  in  which,  under  special  circumstances,  and 
■where  no  proper  notice  had  been  given,  equitable  mortgagees  of  a  lessee  were 
relieved  from  a  forfeiture,  see  North  London  Co.  v.  Jacques,  W.  N.  (1883),  187 ; 
Jaoqitea  v.  Barrison,  12  Q.  B.  D.  136.  Where  the  forfeiture  had  been  incurred 
through  breach  of  a  covenant  to  repair,  relief  was  granted  on  the  terms  of  the 
defendant  executing  proper  repairs  and  paying  arrears  of  rent  and  costs  {Bond  v. 
Freke  W.  N.  (1884),  47).  Where  the  right  of  renewing  a  lease  for  Uves  had  been 
lost  by  non-payment  of  renewal  fees,  though  demanded  by  the  reversioners,  the 
Court  refused  to  relieve  (Ruttledge  v.  Whelm,  10  L.  R.  Ir.  263) ;  and  see  Scott  v. 
Matthew  Broun  ^  Co.,  W.  N.  (1884),  209. 
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44  &  45  Viotj       (3.)  Por  the  purposes  of  this  section  a  lease  includes  an  original  or 


derivative  under-lease,  also  a  grant  at  a  fee  farm  rent,  or  securing 
a  rent  by  condition ;  and  a  lessee  includes  an  original  or  derivative 
under-lessee,  and  the  heirs,  executors,  administrators,  and  assigns  of 
a  lessee,  also  a  grantee  under  such,  a  grant  as  aforesaid,  his  heirs  and 
assigns ;  and  a  lessor  includes  an  original  or  derivative  under-lessor, 
and  the  heirs,  executors,  administrators,  and  assigns  of  a  lessor,  also 
a  grantor  as  aforesaid,  and  his  heirs  and  assigns. 

(4.)  This  section  applies  although  the  proviso  or  stipulation  under 
which  the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in  the  lease 
in  pursuance  of  the  directions  of  any  Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to  continue  as 
long  only  as  the  lessee  abstains  from  committing  a  breach  of  covenant 
shall  be  and  take  effect  as  a  lease  to  continue  for  any  longer  term  for 
which  it  could  subsist,  but  determinable  by  a  proviso  for  re-entry  on 
such  a  breach. 

(6.)  This  section  does  not  extend — 

(i.)  To  a  covenant  or  condition  against  the  assigning,  under-letting, 
parting  with  the  possession,  or  disposing  of  the  land  leased ; 
or  to  a  condition  for  forfeiture  on  the  bantruptcy  of  the 
lessee,  or  on  the  taking  in  execution  of  the  lessee's  interest ; 
or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for  allow- 
ing the  lessor  to  have  access  to  or  inspect  books,  accounts, 
records,  weighing,  machines  or  other  things,  or  to  enter  or 
inspect  the  mine  or  the  workings  thereof. 
(7.)  The  enactments  described  in  Part  I.  of  the  Second  Schedule  to 
this  Act  are  hereby  repealed. 

(8.)  This  section  shall  not  affect  the  law  relating  to  re-entry  or 
forfeiture  or  relief  in  case  of  non-payment  of  rent. 

(9.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

IV. — ^MoETaAGES. 

Obligation  on       16, — (1.)  Where  a  mortgagor  is  entitled  to  redeem,  he  shall,  by 

toansfe^S-  °   virtue  of  this  Act,  have  power  to  require  the  mortgagee,  instead  of 

stead  of  re-      re-conveying,  and  on  the  terms  on  which  he  would  be  bound  to 

conveying.       re-convey,  to  assign  the  mortgage  debt  and  convey  the  mortgaged 

property  to   any  third  •  person,   as  the  mortgagor  directs ;   and  the 

mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to  assign  and  convey 

accordingly  (e). 

(«)  See  now  Conveyancing  Act,  1882,  s.  12,  infra,  and  note  thereto.  A  tenant 
for  life  of  mortgaged  premises,  who  has  failed  to  keep  down  the  interest,  and  who 
has  obtained  the  usual  order  permitting  him  to  redeem,  is  not  entitled  as  of  right 
to  require  the  mortgagee  to  transfer  to  a  third  person  {Alderaon  v.  Elgey,  26  Ch.  D. 
567). 

(2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee  being  or 
having  been  in  possession. 
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(3.)  This  section  applies  to  mortgages  made  either  before  or  after  44  &  45  Viot. 
the  commencement  of  this  Act,  and  shall  have  effect  notwithstanding  °-  '^^'  ^-  ^°- 
any  stipulation  to  the  contrary. 

[Sect.  16  empowers  the  mortgagor  to  inspect  tie  title  deeds.] 

l'- — (!•)  A  mortgagor  seeking  to  redeem  any  one  mortgage,  shall,  Restriction 
by  virtue  of  this  Act,  be  entitled  to  do  so,  without  paying  any  money  tSn  oTmort- 
due  under  any  separate  mortgage   made  by  him,  or  by  any  person  gages, 
through  whom  he  claims,  on  property  other  than  that  comprised  in  the 
mortgage  which  he  seeks  to  redeem  (/).  _ 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage  deeds  or  one  of  them. 

(3.)  This  section  applies  only  where  the  mortgages  or  one  of  them 
are  or  is  made  after  the  commencement  of  this  Act. 

{/)  In  an  action  to  foreclose  two  mortgages  the  mortgagor  cannot  redeem  either 
estate  without  paying  the  whaie  costs  of  the  action  (Clapham  v.  Andrews,  27  Ch.  D. 
679). 

The  recent  tendency  of  the  Courts  (a^art  from  this  Act)  has  been  to  restrict  the 
doctrine  of  consoUdatiou ;  see  Jennings  v.  Jordan,  6  App.  Cas.  698  ;  Barter  v. 
Colman,  19  Ch.  D.  630  ;  Ee  Raggett,  16  Ch.  D.  117 ;  Cummins  v.  Fletcher,  U  Ch.  D. 
699. 

[Sect.  18  gives  power  to  the  person  in  possession,  whether  mortgagor  or  mort- 
gagee, to  make  leases  ;  see  £e  Nugent,  W.  N.  (1883),  147.] 

[Sect.  19  provides  that  a  mortgagee,  where  the  mortgage  is  made  by  deed,  shall 
have  power  (i)  to  seU ;  (ii)  to  insure ;  (iii)  to  appoint  a  receiver  (see  Tillett  v.  Nixon, 
25  Ch.  D.  238;  Bayly  v.  Went,  W.  N.  (1884),  197);  (iv)  if  in  possession,  to  cut 
and  sell  timber.] 

[Sect.  20  provides  that  the  power  of  sale  shall  not  be  exercised  unless 
(i)  Notice  has  been  given  to  pay  off  the  principal,  and  default  has  been  made  for 
three  months  ;  or  (ii)  interest  is  two  months  in  arrear ;  or  (iii)  there  has  been  a  breach 
of  some  provision  in  the  mortgage  other  than  the  covenants  for  payment  of  principal 
and  interest.] 

[Sect.  21  relates  to  conveyance,  &c.  on  an  exercise  of  the  power  of  sale,  and 
prescribes  the  application  of  the  purchase-money.] 

[Sect.  22  empowers  the  mortgagee  to  give  receipts.] 

[Sect.  23  relates  to  the  amount  and  application  of  the  insurance  money.] 

[Sect.  24  deals  vrith  the  appointment,  powers,  remuneration,  and  duties  of  the 
receiver,  who  is  to  be  deemed  the  agent  of  the  mortgagor.  Where  an  action  is 
pending  the  receiver  should  be  appointed  by  the  Court  rather  than  by  the  mortgagee 
imder  the  Act  (IMlett  v.  Nixon,  25  Ch.  D.  238).  If  the  mortgagee  has  appointed  a 
receiver  the  mortgagor  will  not  be  allowed  to  distrain  for  rent  due  from  the  tenants 
{Bayly  v.  Went,  W.  N.  (1884),  197).] 

Action  respecting  Mortgage. 

25. — (1.)  Any  person  entitled  to  redeem  mortgaged  property  may  Saleofmort- 
have  a  judgment  or  order  for  sale  instead  of  for  redemption  in  an  |g^y^i^aotion 
action  brought  by  him  either  for  redemption  alone,  or  for  sale  alone,  for  fore- 
or  for  sale  or  redemption  in  the  alternative.  closure,  &o. 

(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  or  for 
sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage  money, 
the  Court,  on  the  request  of  the  mortgagee,  or  of  any  person  interested 
either  in  the  mortgage  money  or  in  the  right  of  redemption,  and,  not- 
withstanding the  dissent  of  any  other  person,  and  notwithstanding 
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44  &  45  Vict, 
c.  41,  8.  25. 


15  &  16  Viot. 
c.  86,  s.  48. 


Order  for 


Devolution  of 
trust  and 
mortgage 


that  the  mortgagee  or  any  person  so  interested  does  not  appear  in  the 
action,  and  without  allowing  any  time  for  redemption  or  for  pa3mient 
of  any  mortgage  money,  may,  if  it  thinks  fit,  direct  a  sale  of  the  mort- 
gaged property,  on  such  terms  as  it  thinks  fit,  including,  if  it  thinks 
fit,  the  deposit  in  Court  of  a  reasonahle  sum  fixed  by  the  Court,  to 
meet  the  expenses  of  sale  and  to  secure  performance  of  the  terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested  in  the  right  of 
redemption  and  seeking  a  sale,  the  Court  may,  on  the  application  of 
any  defendant,  direct  the  plaintiff  to  give  such  security  for  costs  as  the 
Court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any  defendant, 
and  may  give  such  directions  as  it  thinks  fit  respecting  the  costs  of  the 
defendants  or  any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if  it  thinks  fit, 
direct  a  sale  without  previously  determining  the  priorities  of  incum- 
brancers. 

(5.)  This  section  applies  to  actions  brought  either  before  or  after  the 
commencement  of  this  Act  (g). 

(6.)  The  enactment  described  in  Part  U.  of  the  second  schedule  to 
this  Act  is  hereby  repealed. 

(7.)  This  section  does  not  extend  to  Ireland. 

(ff)  The  Court  has  power  at  any  time  before  foreclosure  absolute  to  order  a  sale 
{Union  £mk  v.  Ingram,  20  Oh.  D.  463 ;  51  L.  J.  Ch.  508  ;  30  W.  R.  375 ;  46  L.  T. 
507  ;  Weston  v.  Davidson,  W.  N.  (1882),  28  ;  South  Western  Sank  y.  Turner,  31  W.  R. 
113).  As  to  the  form  of  order  where  the  mortgagor  has  not  appeared,  see  Wade  v. 
WiUm,  22  Ch.  D.  236  ;  52  L.  J.  Ch.  399  ;  31  W.  R.  237 ;  47  L.  T.  696  ;  8outh\ 
.Western  Bank  v.  Tv/rner.  Although  a  sale  may  be  directed  in  a  foreclosure  action 
•without  the  plaintifi's  consent,  even  where  the  mortgaged  property  is  only  an  equity 
of  redemption,  and  there  are  prior  mortgagees  not  parties,  a  sale  will  not  be  directed 
at  the  request  of  a  defendant  who  will  not  give  security  {Cripps  v.  Wood,  51  L.  J. 
Ch.  684). 

Where  the  application  for  a  sale  was  made  by  the  defendant,  the  mortgagor,  after 
the  time  appointed  for  the  payment  of  the  mortgage  money,  the  Court  directed  that 
on  the  defendant  paying  within  one  month  into  Court  the  sum  of  1501.  as  a  deposit 
to  meet  the  expenses  of  sale,  and  also  paying  the  plaintiff's  costs  of  the  application, 
there  should  be  a  sale  of  the  property,  but  otherwise  a  foreclosure  ( Weston  v.  David- 
son, W.  N.  (1882),  28).  Where  there  were  several  mortgages  a  sale  was  directed, 
in  a  redemption  action,  upon  the  application,  soon  after  the  issue  of  the  writ  of 
summons,  of  the  plaintiff  who  was  the  owner  of  the  equity  of  redemption ;  but  it 
was  held  that  a  reserved  price  large  enough  to  cover  what  was  due  to  mortgagees 
who  opposed  the  sale  must  be  fixed,  and  that  the  plaintiff  must  give  security  for  the 
costs  of  the  sale,  the  conduct  of  which  was  given  to  him,  and  which  was  directed  to 
take  place  out  of  Court,  the  proceeds  of  sale  being  directed  to  be  brought  into  Court 
{Woolky  V.  Colman,  21  Ch.  D.  169).  A  tenant  in  common  who  has  mortgaged  his 
share  to  another  tenant  in  common  cannot  enforce  a  partition  or  sale  of  the  whole 
property  against  the  will  of  the  mortgagee  without  paying  off  the  mortgage  (Gibis 
V.  Sai/don,  30  W.  R.  726). 

An  equitable  mortgagee  by  deposit  may  have  a  sale  though  tiiere  is  no  me- 
morandum of  deposit  and  no  agreement  to  execute  a  legal  mortgage  (Oldham  v. 
Stringer,  W.  N.  (1884),  235). 

V. — •STATrrORT  MOBTGAGB. 

[Sects.  26 — 29  provide  for  forms  of  statutory  mortgages,  transfers  and  recon- 
veyances.] 

"VI. — Trust  aitd  Mortgage  Estates  on  Death. 
30.— (1.)  Where  an  estate  or  interest  of  inheritance,  or  limited  to  the 
heir  as  special  occupant,  in  any  tenements  or  hereditaments,  corporeal 
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or  incorporeal,  is  vested  on  any  trust,  or  hj  way  of  mortgage,  in  any  44  &  45  Viot. 
person  solely,  tke  same  stall,  on  his  death,  notwithstanding  any  testa-    °-  *^'  ^-  ^^- 
mentary  disposition,  devolve  to  and  hecome  vested  in  his  personal  estates  on 
representatives  or  representative  from  time  to  time,  in  like  manner  as  '^^^™- 
if  the  same  were  a  chattel  real  vesting  in  them  or  him ;  and  accord- 
ingly all  the  like  powers,  for  one  only  of  several  joint  personal  repre- 
sentatives, as  well  as  for  a  single  personal  representative,  and  for  all 
the  personal  representatives  together,  to  dispose  of  and  otherwise  deal 
with  the  same,  shall  belong  to  the  deceased's  personal  representatives 
or  representative  from  time  to  time,  with  all  the  like  incidents,  but 
subject  to  all  the  like  rights,  equities,  and  obligations,  as  if  the  same 
were  a  chattel  real  vesting  in  them  or  him  ;  and,  for  the  purposes  of 
this  section,  the  personal  representatives,  for  the  time  being,  of  the 
deceased,  shall  be  deemed  in  law  his  heirs  and  assigns,  within  the 
meaning  of  all  trusts  and  powers  (A). 

(2.)  Section  four  of  thg  Vendor  and  Purchaser  Act,  1874,  and  section  37  &  38  Viot. 
forty-eight  of  the  Land  Transfer  Act,  1875,  are  hereby  repealed  («').         '   , '     „.  , 

(3.)  This  section,  including  the  repeals  therein,  applies  only  in  cases  c.  87. 
of-  death  after  the  commencement  of  this  Act. 

(A)  The  section  applies  to  copyholds  {Be  Sughes,  W.  N.  (1884),  53).  Qu.  What 
becomes  of  the  legal  estate  when  there  is  no  personal  representative  P  See  £e  Tilling, 
26  Oh.  D.  432. 

(i)  See  these  sections,  ante,  p.  107. 

VII. — TaUSTEES   AND   ExECUTOES. 

31. — (1.)    Where   a  trustee,    either    original    or   substituted,    and  Appointment 
whether  appointed  by  a  Court  or  otherwise,  is  dead,  or  remains  out  trustees, 
of  the  United  Kingdom  for  more  than  twelve  months,  or  desires  to  be  vesting  of 
discharged  from  the  trusts  or  powers  reposed  in  or  conferred  on  him,  perty,  &c. 
or  refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  acting  therein, 
then  the  person  or  persons  nominated  for  this  purpose  by  the  instru- 
ment, if  any,  creating  the  trust  {k),  or  if  there  is  no  such  person,  or  no 
such  person  able  and  willing  to  act,  then  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee  {I),  may,  by  writing,  appoiiit 
another  person  or  other  persons  to  be  a  trustee  or  trustees  in  the  place 
of  the  trustee  dead,  remaining  out  of  the  United  Kingdom,  desiring  to 
be  discharged,  refusing  or  being  unfit,  or  being  incapable,  as  afore- 
said (m). 

(A)  See  Se  Vallcer,  24  Ch.  D.  698. 

(l)  The  representative  of  a  deceased  trustee  is  not  bound,  at  the  request  of  the 
cestui  que  trust,  to  exercise  the  power  {Re  Sarah  Knight,  26  Ch.  D.  82). 

(m)  Where  the  power  given  by  this  section  can  be  exercised,  application  ought  not 
to  be  made  to  the  Court  (iJe  Gibbon,  W.  N.  (1882),  12;  30  W.  R.  287). 

(2.)  On  an  appointment  of  a  new  trustee,  the  number  of  trustees 
may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  be  obligatory 
to  appoint  more  than  one  new  trustee,  where  only  one  trustee  was 
originally  appointed,  or  to  fill  up  the  original  number  of  trustees. 
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'A  &  45  Viot.  where  more  than  two  trustees  were  originally  appointed ;  but,  except 
c.  41,  B.  31.  -ppiiere  only  one  trustee  was  originally  appointed,  a  trustee  shall  not  be 
discharged  under  this  section  from  his  trust  unless  there  wiU  be  at 
least  two  trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance  or  thing 
requisite  for  vesting  the  trust  property,  or  any  part  thereof,  jointly  in 
the  persons  who  are  the  trustees,  shall  be  executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested 
in  him,  shall  have  the  same  powers,  authorities,  and  discretions,  and 
may  in  aU  respects  act,  as  if  he  had  been  originally  appointed  a  trustee 
by  the  instrument,  if  any,  creating  the  trust. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  will  but  dying 
before  the  testator  (U) ;  and  those  relative  to  a  continuing  trustee  in- 
clude a  refusing  or  retiring  trustee,  if  willing  to  act  in  the  execution  of 
the  provisions  of  this  section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion (mm)  is  not  expressed  in  the  instrument,  if  any,  creating  the  trust, 
and  shaU  have  effect  subject  to  the  terms  of  that  instrument  and  to  any 
provisions  therein  contained. 

(8.)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

{U)  If  all  the  trustees  predecease  the  testator,  then  (in  the  absence  of  an  express 
power)  recourse  must  be  had  to  the  Court  (Se  Orde,  24  Ch.  D.  271 ;  Ee  Lightbody, 
W.  N.  (1885),  3). 

[mm)  See  Gecil  v.  Lcmgdon,  28  Ch.  D.  1. 

Retirement  32. — (1.)  Where  there  are  more  than  two  trustees,  if  one  of  them  by 

)f  trustee.  deed  declares  that  he  is  desirous  of  being  discharged  from  the  trust, 
and  if  his  co-trustees  and  such  other  person,  if  any,  as  is  empowered 
to  appoint  trustees,  by  deed  consent  to  the  discharge  of  the  trustee, 
and  to  the  vesting  in  the  co-trustees  alone  of  the  trust  property,  then 
the  trustee  desirous  of  being  discharged  shall  be  deemed  to  have 
retired  from  the  trust,  and  shall,  by  the  deed,  be  discharged  therefrom 
under  this  Act,  without  any  new  trustee  being  appointed  in  his  place. 
(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust  property 
in  the  continuing  trustees  alone  shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  effect  subject  to  the  terms  of  that  instrument  and  to  any  provi- 
sions therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or  after  the 

commencement  of  this  Act. 

Powers  of  new      33- — (1-)  Every  trustee  appointed  by  the  Court  of  Chancery,  or  by 

"^^t^d^'       *^®  Chancery  Division  of  the  Court,  or  by  any  other  Court  of  competent 

3ourt.  jurisdiction,  shall,  as  well  before  as  after  the  trust  property  becomes 

by  law,  or  by  assurance,  or  otherwise,  vested  in  him,  have  the  same 

powers,  authorities,  and  discretions,  and  may  in  all  respects  act  as  if 
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lie  had  been  originally  appointed  a  trustee  by  the  instrument,  if  any,  44  &  46  Vict, 
creating  the  trust.  °-  ^^>  °-  ^^- 

(2.)  This  section  applies  to  appointments  made  either  before  or  after 
the  commencement  of  this  Act. 

34. — (1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  to  Vesting  of 
perform  any  trust  contains  a  declaration  by  the  appointor  to  the  effect  i^^^ew^r  ^"^  ^ 
that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any  continmng 
chattel  so  subject,  or  the  right  to  recover  and  receive  any  debt  or  other  *™^*^^^' 
thing  in  action  so  subject,  shall  vest  in  the  persons  who  by  virtue  of 
the  deed  become  and  are  the  trustees  for  performing  the  trust,  that 
declaration  shall,  without  any  conveyance  or  assignment,  operate  to 
vest  in  those  persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right. 

(2.)  "Where  a  deed  by  which  a  retiring  trustee  is  discharged  under 
this  Act  contains  such  a  declaration  as  is  in  this  section  mentioned  by 
the  retiring  and  continuing  trustees,  and  by  the  other  person,  if  any, 
empowered  to  appoint  trustees,  that  declaration  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in  the  continuing  trustees 
alone,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  right  to  which  the  declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  interest  in 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage 
for  securing  money  subject  to  the  trust,  or  to  any  such  share,  stock, 
annuity  or  property  as  is  only  transferable  in  books  kept  by  a  com- 
pany or  other  body,  or  in  manner  prescribed  by  or  under  Act  of  Par- 
liament (ra). 

(4.)  For  purposes  of  registration  of  the  deed  in  any  registry,  the 
person  or  persons  making  the  declaration  shall  be  deemed  the  con- 
veying party  or  parties,  and  the  conveyance  shall  be  deemed  to  be 
made  by  Th'tti  or  them  under  a  power  conferred  by  this  Act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act. 

(«)  See  Me  Sarrison,  W.  N.  (1883),  31. 

[Sect.  35  provides  that  trustees  with  a  trust  for  or  power  of  sale  under  an  instru- 
ment coming  into  operation  since  the  Act,  may  sell  in  lots,  by  auction  or  private 
contract,  subject  to  special  conditions,  &c.] 

[Sect.  36  enables  trustees  to  give  receipts  for  money  or  personal  property  payable 
or  transferable  to  them.] 

[Sect.  37  empowers  executors  and  trustees  to  compound,  and  compromise  debts 
and  claims.] 

[Sect.  38  provides  that  powers  or  trusts  given  since  the  Act  totwo  or  more 
executors  or  trustees  jointly  may  be  exercised  by  the  survivors  or  survivor  of  them.] 

VI 1 1. — Maebied  WoMBiir. 

39_ n.)  Notwithstanding  that  a  married  woman  is  restrained  from  Power  for 

anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears  to  the  ^°^gt°of™^ 
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44  &  45  Viot.  Court  to  be  for  her  benefit,  by  judgment  or  order,  ■witb.  bar  consent, 

"•  ^^'  "•  ^^-  bind  ber  interest  in  any  property  (o). 
married  (2.)  Tbis  section  applies  only  to  judgments  or  orders  made  after  tbe 

woman.  commencement  of  tbis  Act. 


Where  order 
binding  mar- 
ried woman's 
interest  made. 


(o)  An  order  binding  the  interest  of  a  married  woman  will  only  be  made  where  it 
is  clear  that  the  remoyal  of  the  restraint  will  be  for  her  benefit,  and  not  merely  for 
the  benefit  of  her  husband  (Tamplm  v.  Miller,  W.  N.  (1882),  44  ;  30  W.  R.  422). 
The  order  has  been  made  where  land  in  which  a  married  woman  had  an  interest 
settled  to  her  separate  use  without  power  of  anticipation,  having  been  sold,  part  of 
the  proceeds  of  the  sale  was  to  be  paid  to  a  mortgagee  {Ee  Landfield,  Landfield  v. 
Zandfield,  30  W.  R.  377) ;  where  the  sanction  of  the  Court  was  required  to  a  com- 
promise of  the  claims  of  a  married  woman  to  trust  property,  to  which  she  was 
entitled  for  her  separate  use  without  power  of  anticipation  [Tamplin  v.  Miller) ; 
and  where  a  married  woman  was  entitled  for  her  separate  use  for  life  without 
power  of  anticipation  to  the  income  of  a  fund  in  Court,  to  the  corpus  of  which,  in 
the  event  which  had  happened,  she,  in  default  of  the  exercise  of  a  testamentary 
power  of  appointment  vested  in  herself,  was  entitled  absolutely,  the  Court  (she 
having  contracted  a  number  of  debts,  for  payment  of  which  her  creditors  were 
pressing  her  and  causing  her  great  annoyance)  considered  that  the  restraint  on 
anticipation  ought  to  be  removed,  and  ordered  part  of  the  fund  to  be  paid  out  to 
her  in  order  to  enable  her  to  pay  her  debts  [Hodges  v.  Sodges,  30  W.  R.  483 ;  20 
Ch.  D.  749).  See  also  Ex  parte  Thompson,  W.  N.  (1884),  28 ;  Mvsgraiiey.  Sandetnan, 
48  L.  T.  215  ;  Sedgwiclc  v.  Thomas,  48  L.  T.  100.  An  order  has  been  made  under 
special  circumstances  authorizing  the  sale  of  a  married  woman's  life  interest  in 
order  to  provide  funds  for  the  purpose  of  emigration ;  see  Be  Flood,  1 1  L.  R.  Ir. 
355,  where  the  form  of  the  order  is  given.  But  it  must  be  clearly  shown  that  the 
removal  of  the  restraint  will  benefit  the  married  woman  (Re  Warren,  W.  N.  (1883), 
125  ;  52  L.  J.,  Ch.  928,  where  the  object  was  to  put  an  end  to  a  marriage  settle- 
ment on  the  ground  that  the  wife  was  past  child-bearing,  and  the  Court  of  Appeal 
refused  to  allow  it) .  As  to  married  woman  tenant  for  life,  see  the  Settled  Land 
Act,  1882,  s.  61,  imfra. 

The  order  is  made  under  the  general  power  of  the  Court,  conferred  by  the  statute, 
and  where  made  in  any  pending  action  or  proceeding  it  need  not  be  intituled  in  the 
Act  (Ee  Landfield,  Landfield  v.  Zandfleld,  30  W.  R.  377).  The  application  for  the 
order  is,  where  the  subject  of  an  independent  proceeding,  made  by  summona 
(s.  69  (3) ;  Ee  Ulhvall,  W.  N.  (1882),  6  ;  30  W.  R.  243). 

[Sect.  40  empowers  a  married  woman,  whether  an  infant  or  not,  to  appoint  an 
attorney.] 

IX. — ^Intants. 

Sales  and  41.  Wbere  a  person  in  bis  own  right  seised  of  or  entitled  to  land  for 

half^of°Sif  ^"t   ^^  ©state  in  fee  simple,  or  for  any  leasehold  interest  at  a  rent,  is  an 

infant,  tbe  land  shall  be  deemed  to  be  a  settled  estate  within  tbe 

Settled  Estates  Act,  1877  {p). 

(p)  See  Ee  Liddell,  W.  N.  (1882),  183 ;  31  W.  R.  238. 

42. — (1.)  If  and  as  long  as  any  person  who  would  but  for  this 
section  be  beneficially  entitled  to  the  possession  of  any  land  is  an 
infant,  and  being  a  woman  is.  also  unmarried,  tbe  trustees  appointed 
for  this  purpose  by  the  settlement,  if  any,  or  if  there  are  none  so 
appointed,  then  the  persons,  if  any,  who  are  for  tbe  time  being  under 
tbe  settlement  trustees  with  power  of  sale  of  tbe  settled  land,  or  of 
part  thereof,  or  with  power  of  consent  to  or  approval  of  tbe  exercise  of 
such  a  power  of  sale,  or  if  there  are  none,  then  any  persons  appointed 
as  trustees  for  this  purpose  by  the  Oourt,  on  tbe  application  of  a 
guardian  or  next  friend  of  the  infant,  may  enter  into  and  continue  in 
possession  of  the  land ;  and  in  every  such  case  tbe  subsequent  provi- 
sions of  tbis  section  shall  apply. 

[Sub-sections  2  and  3  confer  extensive  powers  of  management  on  the  trustees.] 


Form  of 
order. 

Applicatioa 
for  order ; 
how  made. 


owner, 

40  &  41  Vict, 
0.18. 


of  land  and 
receipt  and 
application 
of  income 
during 
minority. 
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(4.)  The  trustees  may  apply  at  discretion  any  income  which,  in  the  exercise  of  such  4i  &  45  Vict, 
discretion,  they  deem  proper,  according  to  the  infant's  age,  for  his  or  her  mainte-     c.  41,  b.  42. 

njince,  education,  or  benefit,  or  pay  thereout  any  money  to  the  infant's  parent  or    

guardian,  to  he  applied  for  the  same  purposes. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the  land  in  investment 
on  securities  on  which  they  are  by  the  settlement,  if  any,  or  by  law,  authorized  to 
invest  trust  money,  with  power  to  vary  investments  ;  and  shall  accumulate  the  in- 
come of  the  investments  so  made  in  the  way  of  compound  interest,  by  from  time  to 
time  similarly  investing  such  income  and  the  resulting  income  of  investments ;  and 
shall  stand  possessed  of  the  accumulated  fund  arising  from  income  of  the  land  and 
from  investments  of  income  on  the  trusts  following  (namely) : 

(i.)  If  the  infant  attains  the  age  of  twenty-one  years,  then  in  trust  for  the  infant ; 
(ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant,  then  in  trust  for  her 
separate  use,  independently  of  her  husband,  and  so  that  her  receipt  after 
she  marries,  and  lliough  stUI  an  infant,  shall  be  a  good  discharge ;  but 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman  without  having  been 
married,  then,  where  the  infant  was,  under  a  settlement,  tenant  for  life,  or 
by  purchase  tenant  in  tail  or  tail  male  or  tail  female,  on  the  trusts,  if  any, 
declared  of  the  accumulated  fund  by  that  settlement ;  but  where  no  such, 
trusts  are  declared,  or  the  infant  has  taken  the  land  from  which  the  accu- 
mulated fund  is  derived  by  descent,  and  not  by  purchase,  or  the  infant  is 
tenant  for  an  estate  in  fee  simple,  absolute  or  determinable,  then  in  trust  for 
the  infant's  personal  representatives,  as  part  of  the  infant's  personal  estate  ; 
but  the  accumulations,  or  afiy  part  thereof,  may  at  any  time  be  applied  as  if  the  same 
were  income  arising  in  the  then  current  year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an  undivided  share  of  land,  the 
powers  of  this  section  relative  to  the  land  may  be  exercised  jointly  with  persons 
entitled  to  possession  of,  or  having  power  to  act  in  relation  to,  the  other  undivided 
share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not  expressed 
in  tile  instrument  under  which  the  interest  of  the  infant  arises,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  the  provisions  therein  contained. 

(8.)  This  section  applies  only  where  that  instrument  comes  into  operation  after  the 
commencement  of  this  Act. 

43. — (1.)  Where  any  property  is  held  by  trustees  in  trust  for  an  Application 
infant,  either  for  life,  or  for  any  greater  interest,  and  whether  ahso-  ^o™*^!^  °* 
lutely,  or  contingently  on  his  attaining  the  age  of  twenty-one  years,  or  property  of 
on  the  occurrence  of  any  event  before  his   attaining   that  age,   the  ^°f?^*  ^°^ 
trustees  may,  at  their  sole  discretion,  pay  to  the  infant's   parent  or  &o. 
guardian,  if  any,  or  otherwise  apply  for  or  towards  the  infant's  main- 
tenance, education,  or  benefit,  the  income  of  that  property,  or  any  part 
thereof,  whether  there  is  any  other  fund  applicable  to  the  same  pur- 
pose, or  any  person  bound  by  law  to  provide  for  the  infant's  mainte- 
nance or  education,  or  not  {q). 

Ig)  Trustees  cannot  under  this  section  apply  the  income  of  an  infant's  contingent 
legacy  for  the  benefit  of  the  infant,  unless  the  income  will  go  along  with  the  capital 
of  the  legacy  if  and  when  such  capital  vests  (Me  Judkin,  25  Oh.  D.  743) ;  and  seeiJe 
Diekaon  W.  N.  (1884),  235.  Under  this  and  the  next  sub-section  trustees  may 
apply  past  accumulations  of  income  in  payment  of  past  maintenance  {Se  Fitts, 
W.  N.  (1884),  225). 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that  income  in 
the  way  of  compound  interest,  by  investing  the  same  and  the  resulting 
income  thereof  from  time  to  time  on  securities  on  which  they  are  by 
the  settlement,  if  any,  or  by  law,  authorized  to  invest  trust  money,  and 
shall  hold  those  accumulations  for  the  benefit  of  the  person  who  ulti- 
mately becomes  entitled  to  the  property  from  which  the  same  arise  {qq) ; 
but  so  that  the  trustees  may  at  any  time,  if  they  think  fit,  apply  those 
accumulations,  or  any  part  thereof,  as  if  the  same  were  income  arising 
in  the  then  current  year. 

(jy)  See  Re  BuchUy,  22  Oh.  D.  583. 
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44  &  45  Viot. 
0.  41,  s.  43. 


Deposit  of 

OTiginal 

instruments 

creating 

powers  of 
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(3.)  This  section  applies  only  i£  and  as  far  as  a  contrary  intention  (r) 
is  not  expressed  in  the  instrument  tinder  which  the  interest  of  the 
infant  arises,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  whether  that  instrument  comes  into  opera- 
tion before  or  after  the  commencement  of  this  Act. 

(r)  A  direction  for  accumulation  of  income  until  the  happening  of  the  contdngeney 
on  which  infants  are  to  become  entitled  does  not  show  a  "  contrary  intention  "  (J2e 
Thatcher,  26  Ch.  D.  426). 

X. — EiEnt-Chabges  and  other  Ajstnttal  Sums. 

[Sect.  44  provides  remedies  for  recovery  of  annual  siuns  charged  on  land  ;  it  is 
limited  to  the  case  of  instruments  coming  into  operation  since  the  Act.] 

[Sect.  45  provides  for  the  redemption  of  quit  rents  and  other  perpetual  charges.] 

XI. — ^Powers  of  Attob.net. 
[Sect.  46  provides  that  an  attorney  may  execute  his  power  in  his  own  name.] 

[Sect.  47  provides  that  acts  done  iu  pursuance  of  a  power  of  attorney  without 
"notice  of  revocation  shall  be  good.] 

48, — (1.)  An  instrument  creating  a  power  of  attorney,  its  execution 
being  verified  by  affidavit,  statutory  declaration,  or  other  sufficient 
evidence,  may,  with  the  affidavit  or  declaration,  if  any,  be  deposited 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall  be  kept,  and 
any  person  may  search  that  file,  and  inspect  every  instrument  so 
deposited,  and  an  office  copy  thereof  shall  be  delivered  out  to  him  on 
request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be  presented  at  the 
office,  and  may  be  stamped  or  marked  as  an  office  copy,  and  when  so 
stamped  or  marked  shall  become  and  be  an  office  copy. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall  without 
further  proof  be  sufficient  evidence  of  the  contents  of  the  instrument 
and  of  the  deposit  thereof  in  the  Central  Office. 

(5.)  General  Eules  may  be  made  for  purposes  of  this  section,  regu- 
lating the  practice  of  the  Central  Office,  and  prescribing,  with  the 
concurrence  of  the  Commissioners  of  her  Majesty's  Treasury,  the 
fees  to  be  taken  therein  [rr). 

(6.)  This  section  applies  to  instruments  creating  powers  of  attorney 
executed  either  before  or  after  the  commencement  of  this  Act. 

{j-r)  SeeiJos*,  p.  133. 

XII. — CoNSTRTJOTION  AND  MfPEOT  OF  DeEDS  AND  OTHER  InSTRTJMENTS. 
[Sect.  49  renders  the  use  of  the  word  "  grant"  unnecessary.] 

[Sect.  50  provides  that  freeholds  or  a  thing  in  action  may  be  conveyed  by  a 
person  to  himself  and  another  jointly,  and  by  a  husband  to  his  wife,  and  by  a  wife 
to  her  husband,  alone  or  jointly  with  another  person.] 

[Sect.  51  provides  that  the  words  "in  fee  simple,"  and  "  in  tail,"  may  be  used 
instead  of  the  old  words  of  limitation.] 

[Sect.  52  authorises  the  release  of  powers  whether  coupled  with  an  interest  or 
not.  See  Re  Eyre,  49  L.  T.  289 ;  W.  N.  (1883),  153 ;  Conv.  Act,  1882,  s.  6, 
poit,  p.  129.] 
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[Sect.  53  relates  to  the  construction  of  supplemental  or  annexed  deeds.]                   44  &  46  Viot. 
[Sect.  54  enacts  that  a  receipt  in  the  body  of  a  deed  shall  be  sufficient.]  _! — L 


[Sect.  55  provides  that  a  receipt  in  a  deed  or  endorsed  upon,  it,  shall  in  favour  of 
a  subsequent  purchaser,  be  sufficient  evidence  of  payment.] 

S6. — (1.)  Where  a  solicitor  produces  a  deed,  having  in  the  body  Receipt  in 
thereof  or  iadorsed  thereon  a  receipt  for  consideration  money  or  other  ^lojaed 
consideration,  the  deed  being  executed,  or  the  indorsed  receipt  beiag  authority  for 
signed,  by  the  person  entitled  to  give  a  receipt  for  that  consideration,  ^^^®^*  *° 
the  deed  shall  be  sufficient  authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giving  the  same  to  the  solicitor,  with- 
out the  solicitor  producing  any  separate  or  other  direction  or  authority 
m  that  behalf  from  the  person  who  executed  or  signed  the  deed  or 
receipt. 

(2.)  This  section  appUes  only  in  cases  where  consideration  is  to  be 
paid  or  given  after  the  commencement  of  this  Act  (s). 

(s)  This  section  does  not  authorize  fiduciary  vendors  to  require  the  purchaser  to  Sales  by 
pay  the  purchase-money  to  their  solicitor  on  production  of  a  duly-executed  con-  trustees, 
veyance  in  cases  -where  before  the  Act  they  could  not  have  required  the  purchaser 
to  pay  the    purchase-money   to    their  solicitor    under  a    special  authority  (Se 
Bellamy,  24  Ch.  D.  387 ;  Me  Flower  and  Metropolitan  Board  of  Works,  27  Ch.  D. 
592). 

[Sect.  57  provides  for  statutory  forms  of  deeds.] 

[Sects.  58 — 60  relate  to  the  construction  of  covenants.] 

[Sect.  61  dispenses  vrith  the  necessity  for  the  joint  account  clause  in  mortgages.] 

[Sect.  62  relates  to  the  grant  of  easements,  &o.,  by  -way  of  use.] 

[Sect.  63  dispenses  with  the  necessity  for  the  "  all  the  estate"  clause.] 

[Sect.  64  relates  to  the  construction  of  the  covenants,  &c.,  implied  by  the  Act.] 

Xin. — ^LoNG  Terms. 

[Sect.  65  authorises  the  enlargement  in  certain  cases  of  long  terms  of  years  into 
fee  simple  estates.  See  Se  Smith  and  Stott,  31  W.  R.  411.  The  section  is 
amended  by  sect.  11  of  the  Conv.  Act,  1882.] 

XIV. — Adoption  of  Act. 

66. — (1.)  It  is  hereby  declared  that  the  powers  given  by  this  Act  to  any  person,  Protection  of 
and  the  covenants,  provisions,  stipulations,  and  words  which  under  this  Act  are  to  solicitor  and 
be  deemed  included  or  implied  in  any  instrument,  or  are  by  this  Act  made  appli-  trustees 
cable  to  any  contract  for  sale  or  other  transaction,  are  and  shall  be  deemed  in  law  adopting 
proper  powers,  covenants,  provisions,  stipulations,  and  words,  to  be  given  by  or  to  Act. 
be  contained  in  any  such  instrument,  or  to  be  adopted  in  connexion  with,  or  applied 
to,  any  such  contract  or  transaction ;  and  a  solicitor  shall  not  be  deemed  guUty  of 
neglect  or  breach  of  duty,  or  become  in  any  way  liable,  hy  reason  of  his  omitting, 
in  good  faith,  in  any  such  instrument,  or  in  connexion  with  any  such  contract  or 
transaction,  to  negative  the  giving,  inclusion,  implication,  or  application  of  any  of 
those  powers,  covenants,  provisions,  stipulations,  or  words,  or  to  insert  or  apply 
any  others  in  place  thereof,  in  any  case  where  the  provisions  of  this  Act  would 
allow  of  his  doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply  that  the  insertion  in  any 
such  instrument,  or  the  adoption  in  coimexion  with,  or  the  application  to,  any  con- 
tract or  transaction,  of  any  further  or  other  powers,  covenants,  provisions,  stipula- 
tions, or  words  is  improper. 

(3.)  Where  the  soUoitor  is  acting  for  trustees,  executors,  or  other  persons  in  a 
fiduciary  position,  those  persons  shall  also  be  protected  in  like  manner. 

(4.)  Where  such  persons  are  acting  without  a  solicitor,  they  shall  also  be  pro- 
tected in  Uke  manner. 
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a  &  45  Vict.  XV. MiSCBLLANEOTJS. 

"•      '  "•  67.— (1.)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall  be  in 

Eegulations      ■writing. 

respecting  (2-)  Any  notice  required  or  authorized  by  this  Act  to  be  served  on  a  lessee  or 

notice.  mortgagor  shall  be  sufEoient,  although  only  addressed  to  the  lessee  or  mortgagor 

by  that  designation,  without  his  name,  or  generally  to  the  persons  interested,  with- 
out any  name,  and  notwithstanding  that  any  person  to  be  affected  by  the  notice  is 
absent,  under  disability,  unborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorized  by  this  Act  to  he  served  shall  be  suffi- 
ciently served  if  it  is  left  at  the  last-known  place  of  abode  or  business  in  the  United 
Kingdom  of  the  lessee,  lessor,  mortgagee,  mortgagor,  or  other  person  to  be  served, 
or,  in  case  of  a  notice  required  or  authorized  to  be  served  on  a  lessee  or  mortgagor, 
is  affixed  or  left  for  him  on  the  land  or  any  house  or  building  comprised  in  the 
lease  or  mortgage,  or,  in  case  of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or 
counting-house  of  the  mine. 

(4.)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall  also  be 
sufficiently  served,  if  it  is  sent  by  post  in  a  registered  letter  addressed  to  the  lessee, 
lessor,  mortgagee,  mortgagor,  or  other  person  to  be  served,  by  name,  at  the  afore- 
said place  of  abode  or  business,  office,  or  coiuiting-house,  and  if  that  letter  is  not 
returned  through  the  post-office  undelivered  ;  and  that  service  shall  be  deemed  to 
be  made  at  the  time  at  which  the  registered  letter  would  in  the  ordinary  course  be 
delivered. 

(5.)  This  section  does  not  apply  to  notices  served  in  proceedings  in  the  Court. 
Short  title  of         68.  The  Act  described  in  Part  II.  of  the  First  Schedule  to  this  Act  shall,  by 
5  &  6  WUl.  4,   virtue  of  this  Act,  have  the  short  title  of  the  Statutory  Declarations  Act,  1835,  and 
u.  62.  may  be  cited  by  that  short  title  in  any  declaration  made  for  any  purpose  under  or 

by  virtue  of  that  Act,  or  in  any  other  document,  or  in  any  Act  of  Parliament. 

XVI. — CoTJBT  ;  Proceditrb  ;  Oedees. 

Eegulations  69. — (1.)  AH  matters  within  the  jurisdiction  of  the  Court  under  this 

respecting        ^^^  shall,  subject  to  the  Acts  regulating  the  Court,  be  assigned  to  the 
Court  and         Chancery  Division  of  the  Court. 

applications.         ^2.)  Payment  of  money  into  Court  shall  effectually  exonerate  there- 
from the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall,  except  where  it  is  other- 
wise expressed,  be  by  summons  at  chambers. 

(4.)  On  an  application  by  a  purchaser  notice  shall  be  served  in  the 
first  instance  on  the  vendor. 

(5.)  On  an  application  by  a  vendor  notice  shall  be  served  in  the 
first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such  persons,  if 
any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  fuU  power  and  discretion  to  make  such 

order  as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all 

or  any  of  the  parties  to  any  application. 

39  &  40  "Vict.        (8.)  General  Rules  for  purposes  of  this  Act  shall  be  deemed  Bules 

c.  69,  B.  17.      of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act, 

1876,  and  may  be  made  accordingly. 

(9.)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery  of 
the  County  Palatine ;  and  Eules  for  regulating  proceedings  in  that 
Court  shall  be  from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of  the  High 
Court  acting  in  the  Chancery  Division,  and  of  the  Vice-Chancellor  of 
the  County  Palatine. 
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(10.)  General  Eules,  and  Eules  of  tlie  Court  of  Chancery  of  the  44  &  45  Viot. 
County  Palatine,  under  thia  Act  maybe  made  at  anytime  after  the    °-  ^^'  ^-  ^^- 
passing  of  this  Act,  to  take  effect  on  or  after  the  commencement  of 
this  Act. 

70. — (1.)  An  order  of  the  Court  under  any  statutory  or  other  juris-  Orders  of 
diction  shall  not  as  against  a  purchaser,  be  invalidated  on  the  ground  *^o^y'  5'°''' 
of  want  of  jurisdiction,  or  of  want  of  any  concurrence,  consent,  notice, 
or  service,  whether  the  purchaser  has  notice  of  any  such  want  or  not. 

(2.)  Thia  section  shall  have  effect  with  respect  to  any  lease,  sale,  or 
other  act  under  the  authority  of  the  Court,  and  purporting  to  be  in 
pursuance  of  the  Settled  Estates  Act,  1877,  notwithstanding  the  ex-  40  &  41  Viot. 
ception  in  section  forty  of  that  Act,  or  to  be  in  pursuance  of  any  °-  ^^>  ^-  *"• 
former  Act  repealed  by  that  Act,  notwithstanding  any  exception  in 
such  former  Act. 

(3.)  This  section  applies  to  all  orders  made  before  or  after  the  com- 
mencement of  this  Act,  except  any  order  which  has  before  the  com- 
mencement of  this  Act  been  set  aside  or  determined  to  be  invalid  on 
any  ground,  and  except  any  order  as  regards  which  an  action  or  pro- 
ceeding is  at  the  commencement  of  this  Act  pending  for  having  it  set 
aside  or  determined  to  be  invalid  {t). 

{t)  See  Me  Sail  Dare,  21  Ch.  D.  41. 

XVii. — Eepeais  . 

71. — (1.)  The  enactments  described  in  Part  III.  of  the  Second  Schedule  to  this  Repeal  of 

Act  are  hereby  repealed.  enactments  in 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  affect  the  validity  or  in-  Part  III.  of 

validity,  or  any  operation,  effect,  or  consequence,  of  any  instrument  executed  or  Second 

made,  or  of  anything  done  or  suffered,  before  the  commencement  of  this  Act,  or  Schedule  • 

any  action,  proceeding,  or  thing  then  pending  or  uncompleted ;  and  every  such  restriction  on 

action,  proceeding,  and  thing  may  be  carried  on  and  completed  as  if  there  had  been  all  repeals. 
no  such  repeal  in  this  Aci ;  but  this  prorision  shall  not  be  construed  as  qualifying 
the  provision  of  this  Act  relating  to  section  forty  of  the  Settled  Estates  Act,  1877, 
or  any  former  Act  repealed  by  that  Act. 

XVm. — ^Irelaud. 
[Sects.  72  and  73  relate  only  to  Ireland.] 

SCHEDULES. 
THE  FIRST  SCHEDULE. 

AOTS  AFFECTED. 

PaetI. 

1  &  2  Viot.  c.  110. — ^An  Act  for  abolishing  arrest  on  mesne  process  in  civil  actions, 

except  in  certain  oases ;  for  extending  the  remedies  of  creditors  against  the 
property  of  debtors ;  and  for  amending  the  laws  for  the  relief  of  ihsolvent 
debtors  in  England. 

2  &  3  Viot.  c.  11. — ^An  Act  for  the  better  protection  of  purchasers  against  judg- 

ments, crown  debts.  Us  pendens,  and  fiats  in  bankruptcy. 
18  &  19  Viot.  c.  15. — An  Act  for  the  better  protection  of  purchasers  against  judg- 
ments, crown  debts,  cases  of  lis  pendens,  and  life  annuities  or  rentcharges. 

22  &  23  Viot.  c.  35. — An  Act  to  further  amend  the  law  of  property  and  to  relieve 

trustees. 

23  &  24  Viot.  t.  38. — An  Act  to  further  amend  the  law  of  property. 

23  &  24  Vict.  V.  115. — An  Act  to  simplify  and  amend  the  practice  as  to  the  entry  of 
satisfaction  on  Crown  debts  and  on  judgments. 
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44  &  45  Viot.    27  &  28  Viot.  c.  112.— An  Act  to  amend  the  la-w  relating  to  future  judgments, 
0.  41.  statutes,  and  recognizances. 

28  &  29  Viot.  0.  104.— The  Crown  Suits,  &o.  Act,  1865. 

31  &  32  Vict.  0.  54.— The  Judgments  Extension  Act,  1868. 

Pabt  II. 

5.  &  6  Will.  4.  c.  62.— An  Act  to  repeal  an  Act  of  the  present  session  of  Parliament, 
intituled  "An  Act  for  the  more  effectual  abolition  of  oaths  and  affirmations 
taken  and  made  in  various  Departments  of  the  State,  and  to  substitute  declara- 
tions in  lieu  thereof ;  and  for  the  more  entire  suppression  of  voluntary  and 
extra-judicial  oaths  and  affidavits;"  and  to  make  other  provisions  for  the 
abolition  of  unnecessary  oaths. 


THE  SECOND  SCHEDULE. 

IIefeai.8. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the  ■words,  section, 
or  other  part,  first  or  last  mentioned,  or  otherwise  referred  to  as  forming  the 
beginning,  or  as  forming  the  end,  of  the  portion  comprised  in  the  description  or 
citation. 

Paet  I. 

22  &  23  Vict.  e.  35.  . 
in  part. 


23  &  24  Viot.  u.  126. . 
in  part. 


15  &  16  Vict.  0.  86.  . 
in  part. 


8  &  9  Viot.  0.  119, 


23  &  24  Viot.  c.  145 . 
in  part. 


An  Act  to  further  amend  the  law  of  \  j_  _„jj. .  namelv 

property  and  to  relieve  trustees . .  J      -^       '  ^' 

Sections  four  to  nine. 

The  Common  Law  Procedure  Act,  ]  ■ .  .  „„„„,„ 

jggQ  '  I  mpart;  namely, — 

Section  two. 

Pabt  II. 

An  Act  to  amend  the  practice  and  ) 

course  of  proceeding  in  the  High  >  in  part ;  namely, — 
Court  of  Chanceiy    ) 

Section  forty-eight. 

Paet  III. 

An  Act  to  facilitate  the  conveyance 
of  real  property. 

An  Act  to  give  to  trustees,  mort-  \ 

gageea,  and  others  certain  powers  f  .  ,  , 

Sow  commonly  inserted  in  settle-  pP^^rt;  namely,- 
ments,  mortgages,  and  mUs  . , . ,  / 

Parts  II.  and  III.  (sections  eleven  to  thirty). 


THE  THIRD  SCHEDULE. 
[This  schedule  contains  the  statutory  mortgages  referred  to  in  Part  V.  of  the  Act.] 


THE  FOURTH  SCHEDULE. 
[This  schedule  contains  the  forms  of  deeds  referred  to  in  sect.  57.] 
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0.  39. 
45  &  46  VICT.  Cap.  39.  


An  Act  for  further  improving  the  Practice  of  Conveyancing;  and  for 
other  imrposes.  [10th  August,  1882.] 

Be  it  enacted,  &c.  as  foUows : — 

Preliminary. 
1. — (1.)  This  Act  maybe  cited  as  the  Conveyancing  Act,  1882;  and  Short  titles; 
the  Conveyancing  and  Law  of  Property  Act,  1881  (in  this  Act  referred  °,^f^°^' 
to  as  the  Conveyancing  Act  of  1881)  and  this  Act  maybe  cited  together  extent; 
as  the  Conveyancing  Acts,  1881,  1882.  interpreta- 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence  44  ^  45  yjgt. 
and  take   effect  from  "knd  immediately  after  the  thirty-first  day  of  c.  41. 
December,  one  thousand  eight  hundred  and  eighty-two,  which  time  is 
in  this  Act  referred  to  as  the  commencement  of  this  Act. 
(3.)  This  Act  does  not  extend  to  Scotland. 
(4.)  In  this  Act  and  in  the  schedule  thereto — 
(i.)  Property  includes  real  and  personal  property,  and  any  debt,  and 
any  thing  in  action,  and  any  other  right  or  interest  in  the  nature 
of  property,  whether  in  possession  or  not ; 
(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intending  pur- 
chaser, lessee,  or  mortgagee,  or  other  person,  who,  for  valuable 
consideration,  takes  or  deals  for  property,  and  purchase  has  a 
meaning  corresponding  with  that  of  purchaser ; 
(iii.)  The  Act  of  the  session  of  the  third  and  fourth  years  of  King  3  &  4  Will.  4, 
William  the  Fourth  (chapter  seventy-four)  "  for  the  abolition  of  ""  ^*' 
Pines  and  Eecoveries,  and  for  the  substitution  of  more  simple 
modes  of  Assurance  "  is  referred  to  as  the  Fines  and  Recoveries 
Act ;  and  the  Act  of  the  session  of  the  fourth  and  fifth  years  of  4  &  5  Will.  4, 
King  William  the  Fourth  (chapter  ninety-two)  "for  the  abolition  °"  ®^" 
of  Fines  and  Recoveries,  and  for  the  substitution  of  more  simple 
modes  of  Assurance  in  Ireland"  is  referred  to  as  the  Fines  and 
Recoveries  (Ireland)  Act. 

Searches. 
2. — (1.)  Where  any  person  requires,  for  purposes  of  this  section.  Official,  nega- 
search  to  be  made  in  the  Central  Office  of  the  Supreme  Court  of  oirtifioates  of 
Judicature  for  entries  of  judgments,  deeds,  or  other  matters  or  docu-  searolies  for 

ments,  whereof  entries  are  required  or  allowed  to  be  made  in  that  office  ]'^^&™™*8, 

"*■  crown  aeots, 

by  any  Act  described  in  Part  I.  of  the  First  Schedule  to  the  Con-  &o. 

veyancing  Act  of  1881  (a),  or  by  any  other  Act,  he  may  deliver  in  the 

office  a  requisition  in  that  behalf,  referring  to  this  section  (5). 

(2.)  Thereupon  the  proper  officer  shall  diligently  make  the  search 

required,  and  shall  make  and  file  in  the  office  a  certificate  setting  forth 
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45  &  46  Vict,    the  result  thereof ;  and  office  copies  of  that  certificate  shall  be  issued 

c.  39   o   2 

— '. — LJ !_  on  requisition,  and  an  office  copy  shall  be  evidence  of  the  certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons  interested  under  or 
in  respect  of  judgments,  deeds,  or  other  matters  or  documents,  whereof 
entries  are  required  or  allowed  as  aforesaid,  the  certificate,  according 
to  the  tenour  thereof,  shall  be  conclusive,  affirmatively  or  negatively, 
as  the  case  may  be. 

(4.)  Every  requisition  under  this  section  shall  be  in  writing,  signed 
by  the  person  making  the  same,  specifying  the  name  against  which  he 
desires  search  to  be  made,  or  in  relation  to  which  he  requires  an  office 
copy  certificate  of  result  of  search,  and  other  sufficient  particulars ;  and 
the  person  making  any  such  requisition  shall  not  be  entitled  to  a 
search,  or  an  office  copy  certificate,  untU  he  has  satisfied  the  proper 
officer  that  the  same  is  required  for  the  purposes  of  this  section. 

(5.)  General  rules  shall  be  made  for  purposes  of  this  section,  pre- 
scribing forms  and  contents  of  requisitions  and  certificates,  and  regu- 
lating the  practice  of  the  office,  and  prescribing,  with  the  concurrence 
of  the  Commissioners  of  her  Majesty's  Treasury,  the  fees  to  be  taken 
therein ;  which  rules  shall  be  deemed  rules  of  Court  within  section 
39  &  40  Vict,    seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  section 
44&'45Viet     iil'ieteen  of  the  Supreme  Court  of  Judicature  Act,  1881,  and  may  be 
u.  68.  made,  at  any  time  after  the  passing  of  this  Act,  to  take  effect  on  or 

after  the  commencement  of  this  Act  (bb). 

(6.)  If  any  officer,  clerk,  or  person  employed  in  the  office  commits, 
or  is  party  or  privy  to,  any  act  of  fraud  or  coUusion,  or  is  wilfully 
negligent,  in  the  making  of  or  otherwise  in  relation  to  any  certificate 
or  office  copy  under  this  section,  he  shall  be  guilty  of  a  misdemeanor. 

(7.)  Nothing  in  this  section  or  in  any  rule  made  thereunder  shall 
take  away,  abridge,  or  prejudicially  affect  any  right  which  any  person 
may  have  independently  of  this  section  to  make  any  search  in  the 
office  ;  and  every  such  search  may  be  made  as  if  this  section  or  any  such 
rule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate  of  result  of 
search  under  this  section,  he  shall  not  be  answerable  in  respect  of  any 
loss  that  may  arise  from  error  in  the  certificate. 

(9.)  "Where  the  solicitor  is  acting  for  trustees,  executors,  agents,  or 
other  persons  in  a  fiduciary  position,  those  persons  also  shall  not  be  so 
answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy  without  a 
solicitor,  they  shall  also  be  protected  in  like  manner. 

(11.)  Nothing  in  this  section  applies  to  deeds  inroUed  under  the 
3  &  4  Will.  4,  Knes  and  Recoveries  Act,  or  under  any  other  Act,  or  under  any 
"■  '*•  statutory  rule. 

(12.)  This  section  does  not  extend  to  Ireland. 

(a)  See  this  Schedule,  ante,  p.  126. 

(J)  See  E.  S.  C.  1883,  Ord.  LXI.  r.  23,  infra. 

{ib)  Seeposl,  p.  132. 
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Notice.  45  &  46  Viot. 

8- — (!•)  -A-  purchaser  shall  not  he  prejudioiaUy  afieoted  by  notice  of  any  instru-      "•  ^^>  ■*■  ^• 

ment,  fact,  or  thing  unless —  .z —   ,     

(i.)  It  is  within  his  o-vra.  knowledge,  or  would  have  come  to  his  knowledge  if  such  Restriction  on 
inquiries  and  inspections  had  been  made  as  ought  reasonably  to  have  been  constructive 
made  by  him;  or  s  j  notice, 

(ii.)  In  the  same  transaction  with  respect  to  which  a  question  of  notice  to  the 
purchaser  arises,  it  has  come  to  the  knowledge  of  his  counsel,  as  such,  or  of 
hia  soUoitor,  or  other  agent,  as  such,  or  would  have  come  to  the  knowledge 
of  his  solicitor,  or  other  agent,  as  such,  if  such  inquiries  and  inspections  had 
been  luade  as  ought  reasonably  to  have  been  made  by  the  solicitor  or  other 
agent, 
(p.)  This  section  shall  not  exempt  a  purchaser  from  any  liability  under,  or  any 
obligation  to  perform  or  observe,  any  covenant,  condition,  provision,  or  restriction 
contained  in  any  iostrument  under  which  his  title  is  derived,  mediately  or  imme- 
diately ;  and  such  liability  or  obligation  may  be  enforced  in  the  same  manner  and 
to  the  same  extent  as  if  this  section  had  not  been  enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in  this  section  be  affected  by 
notice  in  any  case  where  he  would  not  have  been  so  afEected  if  this  section  had  not 
been  enacted. 

(4. )  This  section  applies  to  purchases  made  either  before  or  after  the  commence- 
ment of  this  Act ;  save  that,  where  an  action  is  pending  at  the  commencement  of 
this  Act,  the  rights  of  the  parties  shall  not  be  affected  by  this  section. 

Leases. 

[Sect.  4  provides  that  a  contract  for  a  lease  shall  not  form  part  of  the  title  to  the 
ise.] 

Separate  Trustees. 

5. — (1.)  On  an  appointment  of  new  trustees,  a  separate  set  of  trustees  Appointment 
may  be  appointed  for  any  part  of  the  trust  property  held  on  trusts  "gj-g^J"!^**® 
distinct  from  those  relating  to  any  other  part  or  parts  of  the  trust  trustees. 
property ;  or,  if  only  one  trustee  was  originally  appointed,  then  one 
separate  trustee  may  be  so  appointed  for  the  first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

Powers. 
[Sect.  6  authorizes  any  person  to  whom  any  power,  whether  with  or  without  an 
interest,  is  given,  to  disclaim  it  by  deed,  and  thereupon  the  power  may  be  exercised 
by  the  other  donees.] 

Married  Women. 

7. — (1.)  In  section  seventy-nine  of  the  Knes  and  Recoveries  Act,  and  section  Acknowledg- 
seventy  of  the  Fines  and  Recoveries  (Ireland)  Act,  there  shall,  by  virtue  of  this  ment  of  deeds 
Act,  be  substituted  for  the  words  "two  of  the  perpetual  commissioners,  or  two  by  married 
special  commissioners,"  the  words   "one  of  the  perpetual  commissioners,  or  one  women, 
special  commissioner;"   and  in  section  eighty-three  of  the  Fines  and  Recoveries 
Act,  and  section  seventy-four  of  the  Fines  and  Recoveries  (Ireland)  Act,  there  shall, 
by  virtue  of  this  Act,  be  substituted  for  the  word  "  persons  "  the  word  "  person," 
and  for  the  word  "commissioners"  the  words  "  a  commissioner  ;  "  and  all  other 
provisions  of  those  Acts,  and  all  other  enactments  having  reference  in  any  manner 
to  the  sections  aforesaid,  shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by  a  married  woman  of  a  deed 
purports  to  be  sigrned  by  a  person  authorized  to  take  the  acknowledgment,  the  deed 
shall,  as  regards  the  execution  thereof  by  the  married  woman,  take  effect  at  the 
time  of  acknowledgment,  and  shall  be  conclusively  taken  to  have  been  duly 
acknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  commencement  of  this  Act  by  a 
married  woman,  before  a  judge  of  the  High  Court  of  Justice  in  England  or  Ireland, 
or  before  a  judge  of  a  county  court  in  England,  or  before  a  chairman  in  Ireland,  or 
before  a  perpetual  commissioner  or  a  special  commissioner,  shall  not  be  impeached 
or  impeachable  by  reason  only  that  such  judge,  chairman,  or  commissioner  was 
interested  or  eonoemed  either  as  a  party,  or  as  solicitor,  or  clerk  to  the  solicitor  for 
one  of  the  parties,  or  otherwise,  in  the  transaction  giving  occasion  for  the  acknow- 
ledgment ;  and  general  rules  shall  be  made  for  preventing  any  person  interested  or 

M.  If 
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45  &  46  Vict,  concerned  as  aforesaid  from  taking  an  acknowledgment ;  but  no  such  rule  shall 

c.  39,  s.  7.  make  invalid  any  acknowledgment ;  and  those  rules  shall,  as  regards  England,  be 

— — — —  deemed  Rules  of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act, 

39  &  40  Vict.  1876^  as  altered  by  section  nineteen  of  the  Supreme  Court  of  Judicature  Act,  1881, 
"•  59-  _  and  shaU,  as  regards  Ireland,  be  deemed  Rules  of  Court  within  the  Supreme  Court 
44  &  45  Vict,  of  Judicature  Act  (Ireland),  3877,  and  may  be  made  accordingly,  for  England  and 
"■  ^^.  Ireland  respectively,  at  any  time  after  the  passing  of  this  Act,  to  take  effect  on  or 

40  &  41  Vict,  after  the  commencement  of  this  Act  (c). 

"•  °i-  (4.)  The  enactments  described  in  the  schedule  to  this  Act  are  hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section,  including  the  repeal  therein,  apply 
only  to  the  execution  of  deeds  by  married  women  after  the  commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in  this  section,  the  certificate, 
if  not  lodged  before  the  commencement  of  this  Act,  of  the  taking  of  an  acknow- 
ledgment by  a  married  woman  of  a  deed  executed  before  the  commencement  of  this 
Act,  with  any  afiidavit  relating  thereto,  shall  be  lodged,  examined,  and  filed  in  the 
Hke  manner  and  with  the  lifce  effects  and  consequences  as  if  this  section  had  not 
been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper  ofSce  of  the  Supreme  Court  of 
Judicature  an  index  to  all  certificates  of  acknowledgments  of  deeds  by  ma.rried 
women  lodged  therein,  before  or  after  the  commencement  of  this  Act,  containing 
the  names  of  the  married  women  and  their  husbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which  they  respectively  relate,  and 
other  particulars  found  convenient ;  and  every  such  certificate  lodged  after  the  com- 
mencement of  this  Act  shall  be  entered  in  the  index  as  soon  as  may  be  after  the 
certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or  after  the  commencement 
of  this  Act  shall  be  delivered  to  any  person  applying  for  the  same  ;  and  every  such 
office  copy  shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
which  the  certificate  refers. 

(c)  See  p.  131,  infra. 

Powers  of  Attorney. 
[Sect.  8  provides  in  favour  of  purchasers  that  powers  of  attorney,  given  for 
value  and  expressed  to  be  irrevocable,  shall  not  be  revoked.] 

[Sect.  9  makes  powers  of  attorney  expressed  to  be  irrevocable  (whether  given  for 
value  or  not)  absolutely  valid  in  favour  of  purchasers  for  a  fixed  time  not  exceeding 
one  year.] 

Executory  Limitations. 
[Sect.  10  contains  a  restriction  on  executory  limitations  contained  in  instruments 
coming  into  operation  after  the  Act.] 

Long  Terms. 

[Sect.  11  amends  sect.  65  of  the  Conveyancing  Act,  1881 ;  see  ante,  p.  123.] 

Mortgages. 

Reconveyance  12.  The  right  of  the  mortgagor,  under  section  fifteen  of  the  Con- 
on  mortgage,  .         «  o  o     >  .  i     » 

veyancmg  Act  of  1881,  to  require  a  mortgagee,  instead  of  re-conveying, 

to  assign  the  mortgage  deht  and  convey  the  mortgaged  property  to  a 
third  person,  shall  belong  to  and  he  capable  of  being  enforced  by  each 
incumbrancer,  or  by  the  mortgagor,  notwithstanding  any  intermediate 
incumbrance ;  but  a  requisition  of  an  incumbrancer  shaU  prevail  over 
a  requisition  of  the  mortgagor,  and,  as  between  incumbrancers,  a  re- 
quisition of  a  prior  incumbrancer  shall  prevail  over  a  requisition  of  a 
subsequent  incumbrancer  {cc). 

{co)  This  section  was  passed  for  the  purpose  of  getting  over  the  decision  in  Teevan 
V.  Smith,  20  Ch.  D.  724  ;  see  Alderam  v.  Elgey,  26  Ch.  D.  p.  570,  cited  in  note  (e)  to 
sect.  IS  of  the  Conveyancing  Act,  1881,  ante,  p.  114. 

Saving-. 
Restriction  on      13'  '^^  repeal  by  this  Act  of  any  enactment  shall  not  affect  aay  right  accrued  or 
repeals  in  this  obligation  incurred  thereunder  before  the  commencement  of  this  Act ;  nor  shall  the 
Act.  same  affect  the  validity  or  invalidity,  or  any  operation,  effect,  or  consequence,  of  any 
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instrument  executed  or  made,  or  of  anything  done  orsufiered,  before  the  commence-  46  &  46  Vict, 
ment  of  this  Act ;  nor  shall  the  same  affect  any  action,  proceeding',  or  thing  then     o.  39,  s.  13. 

pending  or  uncompleted ;  and  every  such  action,  proceeding,  and  thing  may  be  

earned  t)n  and  completed  as  if  there  had  been  no  such  repeal  in  this  Act. 


3  &  4  WiU.  rV.  0.  74 
ia  part. 


4  &  5  Will.  rV.  c.  92 
in  part. 


17  &  18  Vict.  c.  75   .. 
41  &  42  "Vict.  c.  23   . . 


SCHEDULE. 

KePEAIiS. 

The  Pines  and  Recoveries  Act  ....in  part;  namely, — 
Section  eighty-four,  from  and  including  the  words 
"  and  the  same  judge,"  to  the  end  of  that  section. 
Sections  eighty-five  to  eighty-eight,  inclusive. 

The  Fines  and  Recoveries  (Ireland)  ■)  .  ,  , 

^gt    _ ''  '  I  m  part ;  namely,— 

Section  seventy-five,  from  and  including  the  words 
"  and  the  same  judge,"  to  the  end  of  that  section. 
Sections  seventy- six  to  seventy-nine,  inclusive. 

An  Act  to  remove  doubts  concerning  the  due  aoknow- 
,  ledgments  of  deeds  by  married  women  in  certain  cases. 

The  Acknowledgment  of   Deeds  by  Married  Women 
(Ireland)  Act,  1878. 


Section  7  (4). 


Rtiles  ukdke  the  Act  foe  the  Aboution  op  Fines  and  Reooveeies,  and  Sect.  7 

OP  THE  CoNTETANdNO  AOT,  1882. 

1.  No  person  authorized  or  appointed  under  the  Act  3  &  4  Will.  IV.  c.  74  (in 
these  rules  referred  to  as  the  Pines  and  Recoveries  Act)  to  take  the  acknowledg- 
ments of  deeds  by  married  women  shall  take  any  such  acknowledgment  if  he  is 
interested  "or  concerned  either  as  a  party  or  as  solicitor  or  clerk  to  the  solicitor  for 
one  of  the  parties  or  otherwise  in  the  transaction  giving  occasion  for  the  acknow- 
ledgment. 

2.  Before  a  Commissioner  shall  receive  an  acknowledgment,  he  shall  inquire  of 
the  married  woman  separately  and  apart  from  her  husband  and  from  the  solicitor 
concerned  in  the  transaction  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  by  the  deed  without  having  any  provision  made  for  her  ;  and 
where  the  married  woman  answers  in  the  affirmative  and  the  Commissioner  shall 
have  no  reason  to  doubt  the  truth  of  her  answer,  he  shall  proceed  to  receive  the 
acknowledgment ;  but  if  it  shall  appear  to  him  that  it  is  intended  that  provision 
is  to  be  made  for  the  married  woman,  then  the  Commissioner  shall  not  take  her 
acknowledgment  until  he  is  satisfied  that  such  provision  has  been  actually  made  by 
some  deed  or  writing  produced  to  him  ;  or  it  such  provision  shall  not  have  been 
actually  made  before,  then  the  Commissioner  shall  require  the  terms  of  the  intended 
provision  to  be  shortly  reduced  into  writing,  and  shall  verify  the  same  by  his 
signature  in  the  margin,  at  the  foot,  or  at  the  back  thereof. 

3.  The  memorandum  to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin  of 
a  deed  acknowledged  by  a  married  woman  shall  be  in  the  following  form  in  lieu  of 
the  form  set  forth  in  sect.  84  of  the  Pines  and  Recoveries  Act : 

"  This  deed  was  this  day  produced  before  me  and  acknowledged  by 
therein  named  to  be  her  act  and  deed  [or  their  several  acts  and  deeds]  previous  to 
which  acknowledgment  [or  acknowledgments]   the  said  was   [or  were] 

examined  by  me  separately  and  apart  from  her  husband  [or  their  respective  hus- 
bands] touching  her  [or  their]  knowledge  of  the  contents  of  the  said  deed  and  her 
[or  their]  consent  thereto  and  [each  of  them]  declared  the  same  to  be  freely  and 
voluntarily  executed  by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other  than  a  judge,  the 
following  declaration  shall  be  added  to  the  memorandum  of  acknowledgment : — 

"  And  I  declare  that  I  am  not  interested  or  concerned  either  as  a  party  or  as  a 
"  solioitor  or  clerk  to  the  solicitor  for  one  of  the  parties  or  otherwise  in  the  trans - 
"  action  giving  occasion  for  the  said  acknowledgment." 

5.  A  memorandum  of  acknowledgment  purporting  to  be  signed  according  to  any 

k2 
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of  the  following  forms  shall  be  deemed  to  be  a  memorandum  purporting  to  be  gigned- 
by  a  person  authorised  to  take  the  acknowledgment : — 

(Signed)         A.B. 
A  judge  of  the  High  Court  of  Justice  in  England, 
or  a  judge  of  the  County  Court  of  , 

or  a  perpetual  commissioner  for  taking  acknowledgments  of  deeds 
by  married  women, 

or  the  special  commissioner  appointed  to  take  the  aforesaid  acknow- 
ledgment. 
But  this  rule  is  not  to  derogate  from  the  effect  of  any  memorandum  purporting 
to  be  signed  by  a  person  authorized  to  take  the  acknowledgment,  thongh.not  signed 
in  aooordanoe  with  any  of  the  above  forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall  make  invalid  any  acknow- 
ledgment which  would  have  been  valid  if  these  rules  had  not  been  enacted. 

7.  Every  commission  appointing  a  special  commissioner  to  take  an  acknowledg- 
ment by  a  married  woman  shall  be  returned  to  the  office  of  the  registrar  of  certifi- 
cates of  acknowledgments  of  deeds  by  married  women,  and  shall  be  there  filed.  An 
index  shall  be  prepared  and  kept  in  the  said  office,  giving  the  names  and  addresses 
of  the  married  women  named  in  all  such  commissions  filed  in  the  said  office  after 
the  31st  December,  1882.  The  same  rules  shall  apply  to  searches  in  the  index  so 
to  be  prepared  as  to  searches  in  the  other  indexes  and  registers  kept  in  the  Central 
Office. 

.  8.  The  costs  to  be  allowed  to  solicitors  in  respect  of  the  matters  hereinafter  men- 
tioned, when  not  otherwise  regulated  by  the  general  orders  in  force  for  the  time 
being  under  the  Solicitors'  Remuneration  Act,  1881,  or  by  special  agreement,  shall 
be  as  follows  :  anything  in  the  Rules  of  the  Supreme  Court  as  to  costs,  dated  the 
12th  August,  1875,  to  the  contrary  notwithstanding : — 

Charges  wider  the  Act  3^4  Will.  lY.  e.  74  {the  Fines  and  Secoveries  Act). 

For  the  endorsements  on  deeds  required  by  the  Fines  and  Recoveries    £  a.   d. 
Act,  to  be  entered  on  the  Court  rolls  of  manors  of  the  memorandum  of 
production  and  memorandum  of  entry  on  Court  rolls,  to  be  signed  by  the 
lord  steward  or  deputy  steward,  each  indorsement  of  memorandum  6s., 

together 0  10    0 

For  the  entries  on  the  Court  rolls  of  deeds  and  the  indorsements  thereon, 

at  per  folio  of  72  words 0     0     6 

IFor  taking  the  consent  of  each  protector  of  settlement  of  lands    0  13     4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands     0  13     4 

For  entries  of  such  surrenders  or  the  memorandums  thereof  in  liie  Court 
rolls,  at  per  folio  of  72  words 0     0     6 

9.  The  following  Rules  and  Orders  are  hereby  repealed,  except  as  to  certificates 
not  lodged  before  the  1st  January,  1883,  of  acknowledgments  by  married  women 
of  deeds  executed  before  the  1st  January,  1883,  and  the  affidavits  relating 
thereto  : — 

The  General  Rules  of  the  Court  of  Common  Pleas,  HUary  Term,  1834. 
The  General  Rules  of  the  Court  of  Common  Pleas,  Trinity  Term,  1834. 
The  General  Order  of  the  Court  of  Common  Pleas,  dated  the  24th  November. 
1862.  ' 

The  General  Order  of  the  Court  of  Common  Pleas,  dated  the  13th  January,  1863. 

10.  These  Rules  shall  take  effect  from  and  after  the  31st  December,  1882. 

RuiiES  TJITDEE  SECTION  2  OF  THE  CoNVETAUCTNG  AoT,   1882. 

1.  Every  requisition  for  an  official  search  shall  state  the  name  and  address  of 
the  person  requiring  the  search  to  be  made.  Every  requisition  and  certificate 
shall  be  filed  in  the  office  where  the  search  was  made. 

2.  Every  person  requiring  an  official  search  to  be  made  pursuant  to  section  2  of 
the  Conveyancing  Act,  1882,  shaU  deHver  to  the  officer  a  declaration  according  to 
the  Forms  I.  and  II.  in  the  Appendix,  purporting  to  be  signed  by  the  person 
requiring  the  search  to  be  made,  or  by  a  solicitor,  which  declaration  may  be 
accepted  by  the  officer  as  sufficient  evidence  that  the  search  is  required  for  the 
purposes  of  the  said  section.  The  declaration  may  be  made  in  the  requisition  or 
in  a  separate  document.  ' 

3.  Requisitions  for  searches  under  section  2  of  the  Conveyancing  Act,  1882 
shall  be  in  the  Forms  III.  to  VI.  in  the  Appendix,  and  the  certificates  of  the 
results  of  such  searches  shall  be  in  the  Forms  VII.  to  X.,  with  such  modifications 
as  the  circumstances  may  require. 
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i.  Where  a  certificate  setting  forth  the  result  of  a  search  in  any  name  has  been 
issued,  and  it  is  desired  that  the  search  be  continued  in  that  name,  to  a  date  not 
more  than  one  calendar  month  subsequent  to  the  date  of  the  certificate,  a  requisi- 
tion in  -writing  in  the  Form  XI.  in  the  Appendix  may  be  left  -with  the-  proper 
officer,  who  shall  cause  the  search  to  be  continued,  and  the  result  of  the  continued 
search  shall  be  endorsed  on  the  original  certificate  and  upon  any  office  copy  thereof 
■which  may  have  been  issued,  if  produced  to  the  officer  for  that  purpose.  The 
endorsement  shall  be  in  the  Porm  XII.  in  the  Appendix  with  such  modifications  as 
circumstances  require. 

5.  Every  person  shall  upon  payment  of  the  prescribed  fee  he  entitled  to  have  a 
copy  of  the  whole  or  any  part  of  any  deed  or  document  enrolled  in  the  Enrolment 
Department  of  the  Central  Office. 

Rule  under  the  CoNVETAiroiNa  and  Lav  of  Peopeeiy  Act,  1881. 

6.  An  alphabetical  index  of  the  names  of  the  grantors  of  all  powers  of  attorney 
filed  under  section  48  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  shall 
be  prepared  and  kqpt  by  the  proper  officer,  and  any  person  may  search  the  index 
upon  payment  of  the  prescribed  fee.  No  person  diaU  take  copies  of  or  extracts 
from  any  power  of  attorney  or  other  document  filed  under  that  section  and  pro- 
duced for  his  inspection.  All  copies  or  extracts  which  may  be  required  shall  be 
made  by  the  Office. 

(Signed)  SELBORNE,  C. 

COLERIDGE,  L.  C.  J. 
G.  JESSEL,  M.  R. 
NATH.  LINDLET,  L.  J. 
H.  MANISTT,  J. 
EDW.  FRY,  J. 


APPENDIX. 

FORM  I. 

DbciiAbation  by  Sbpabatb  Ihsteotibnt  as  to  Puepobbs  of  Seaech. 

Supreme  Court  of  Judicature, 

Central  Office. 

To  the  Clerk  of  Enrolments 

or  The  Registrar  of 

Royal  Courts  of  Justice, 

London. 

In  the  matter  of  A.B.  and  CD. 
I  declare  that  the  search  (or  searches)  in  the  name  {or  names)  of  required 

to  be  made  by  the  requisition  for  search,  dated  the  is  (or  are)  required  for 

the  purposes  of  a  sale  {or  mortgage,  or  lease,  or  as  the  case  may  be),  by  A.B. 
to  CD. 

Signature, 

address,  and 

description. 
Dated 


FORM  11. 

Dboiaeation  as  to  Pueposes  dp  Sbaboh  containbd  xs  the  Hequisition. 
I  declare  that  the  above-mentioned  search  is  required  for  the  purposes  of  a  sale 
{or  mortgage,  or  lease,  or  as  the  ease  may  be),  by  A.B.  to  CD. 
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POKM  III. 

Requisition  foe  Seaeoh  in  the  Eneolment  Opmcib,  tjndbb  the  CoNVETAuoiNa 

Act,  1882,  s.  2. 
Supreme  Court  of  Judicature, 
Central  Office. 

'  Requisition  for  Search. 

To  the  Clerk  of  Enrohnenls, 
Royal  Courts  of  Justice, 
London. 

In  the  matter  of  A.B.  and  CD. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for  deeds  and  other 
documents  enrolled  during  the  period  from  18  to 

18        both  inclusive,  in  the  following  name  (fir  names). 


Surname. 


Christian  Name  or 
Names. 


Usual  or  last  knOTm 
Place  of  Almde. 


Title,  Trade,  or  Pro- 
fession. 


[Add  deeJaration,  Form  XI.) 

{State  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it  is  to  he  sent  hj  post  or 
called  for.) 

Signature,  address,  and  \ 
description  of  person  5 
requiring  the  search.  ) 
Dated 


FORM  IV. 
Reouisition  foe  Seaeoh  in  the  Bills  or  Sale  Depaeiment  irarDEE  the  Contet- 

ANCiNQ  Act,  1882,  s.  2. 
Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Search. 
To  the  Registrar  of  Bills  of  Sale, 
Royal  Courts  of  Justice, 
London. 

In  the  matter  of  A.B.  and  CD. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for  instruments 
registered  or  re -registered  as  bills  of  sale  during  the  period  from 
18      to  18  both  inclusive  in  the  following  name  (or  names). 


Surname. 

Christian  Name  or 

Names. 

Usoal  or  last  known 
Place  of  Abode. 

Title,  Trade,  or  Pro- 
fession. 

( 

[Add  declaration.  Form  II.) 

(Slate  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it  is  to  be  sent  by  post  or 
called  for.) 


Dated 


Signature,  address,  and  | 
description  of  person  > 
requiring  the  search.   ) 
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POEM  V. 

RBQUismoir  FOE  Seaeoh  in  the  Eeoistey  of  Ceetifioates  of  Aoknowledqhents 
OF  Deeds  by  TVfAEErpm  "Women  tjnbbb  the  Conthtahoinq  Aot,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Eequisition  for  Search. 

To  the  Eegistrar  of  Certificatea  of  Acknowledgments  of  Deeds  by  Married  "Women. 
Royal  Courts  of  Justice, 
London. 

In  the  matter  of  A.B.  and  CD. 
Pursuant  to  section  2  of  the  Conveyancing  Aot,  1882,  search  for  Certificates  of 
Acknowledgments  of  Deeds  by  Married  "Women  during  the  period  from 
18  to  18  both  inolusive,  according  to  the  particulars  men- 

tioned in  the  schedule  hereto. 


The  SOHEDTTIiE. 


Surname. 


Christian  Name 

or  Names 

of  "Wife  and 

Husband. 


Date  of  Certificate 

if  the  Search 
relates  to  a  parti- 
cular Certificate. 


Date  of  Deed,  if 

the  Search 

relates  to  a  nar- 

ticnlor  DeeS. 


County,  Parish,  or 
Place  in  which 
the  Property 

is  situate,  or  other 
description  of 
the  Koperty. 


{Add  declaration,  Form  II.) 

{State  if  an  office  copy  of  the  certificate  ia  desired,  and  whether  it  is  to  be  sent  by  post  or 
ailed  for.) 

Signature,  address,  and  \ 
description  of  person  > 
requiring  the  search.  ) 
Dated 


FORM  VI. 

Requisition  foe  Seaeoh  in  the  Reqistet  of  Judoments  tjndee  the  Convetanoino 

Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Judgments, 
Royal  Courts  of  Justice, 
London. 

In  the  matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Aot,  1882,  search  for  judgments, 
revivals,  decrees,  orders,  rules,  and  lis  pendens,  and  for  judgments  at  the  suit  of 
the  Oown,  statutes,  recognizances.  Crown  bonds,  inqiusitions,  and  acceptances  of 
office  for  the  period  from  18  to  18  ,  both 

inclusive  and  for  executions  for  the  period  from  the  29th  July,  1864,  {or  as  the 
ease  may  require)  to  the  18  ,  both  inclusive,  and  for  annuities  for 
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the  period  from  the  26th  April,  1855  (or  as  the  case  may  require)  to  the 
18  ,  both  inoluaive  in  the  following  name  [or  names). 


Sumajus. 


Christiaii  Name  or 
Names. 


Usual  or  last  kno'vm 
Place  of  Abode. 


Title,  Trade,  or  Pro- 
fession. 


(Add  declaration.  Form  II.) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it  is  to  be  sent  by  post  or, 
called  for.) 


Bated 


Signature,  address,  and  \ 
description  of  person  > 
requiring  the  search.  ; 


FORM  VII, 

CBETrFIOATB  OF   SeAEOH    BY   EneOLMBNT   DbPABTMENT    UNDBB   THB    CONVETANaiKa 

Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office, 

Enrolment  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 

In  the  matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Enrolment  OfBce 

for  deeds  and  other  documents  in  the  name  (or  names)  of  for  the  period  from 

to  ,  both  inoluaiTe,  and  that  no  deed  or  other  document  has  been 

enrolled  in  the  said  office  in  that  name  (or  in  any  one  or  more  of  those  names) 

during  the  period  aforesaid. 

or  and  that  except  the  described  in  the  schedule  hereto  no  deed  or  document 

has  been  enrolled  in  that  name  (or  in  any  one  or  more  of  those  names)  during  the 
period  aforesaid. 

The  Schedule. 
Dated 


FORM  VIII. 

CbETIPIOATE   of   SbAEOH  by   the   RbOISTBAE  of   BiLLa   OF    SAIiB  TTHDEB  THB 
CoMVBTAirOIKO  AoT,  1882. 

Supreme  Court  of  Judicature, 
Central  Office, 

Bills  of  Sale  Department. 
Certificate  of  Search  pursuant  to  Section.  2  of  the  Conveyancing  Act,  1882. 
In  the  matter  of  A.B.  and  CD. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Register  of  Bills 
of  Sale  in  the  name  (or  names)  of  for  the  period  from  18      to  18 

both  inclusive,  and  that  no  instrument  has  bsen  registered  or  re-registered  as  a 
bill  of  sale  in  that  name  (or  in  any  one  or  more  of  those  names)  during  that 
period. 
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or,  and  that  except  the  described  in  the  schedule  hereto,  no  instrument  has 

been  registered  or  re-registered  as  a  bill  of  sale  in  that  name  {or  in  any  one  or 
more  of  those  names)  during  the  period  aforesaid. 


The  SoHEDTJiiB. 


Dated 
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FORM  IX. 

CbETIPICATE  op  SbAEOH  by  ReQISTBAB  op    CbETIPIOATES  op  AcKNO'WIiEDGJIENTS  OP 

Deeds  by  lyfATtBrRn  'Woiien  thibee  the  Conveyanoinq  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  OfSce. 

Registry  of  Certificates  of  Acknowledgments  of  Deeds  by  Married  Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 

In  the  matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in.  the  OfEce  of  the 

Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by  Married  Women  in  the 

name  {or  names)  of  for  the  period  from  to  18     ,  both  inclusive, 

for  a  certificate  dated  the        ■    or  for  certificates  of  acknowledgment  of  a 

deed  dated  the 

or  for  certificates  of  acknowledgments  of  deeds  relating  to  {fill  in  the  description 
of  the  property  from  the  Requisition)  and  that  no  such  certificate  has  been  filed 

In  that  name  {or  in  any  one  or  more  of  those  names)  during  the  period  aforesaid, 

or  and  that  except  the  certificate  (or  certificates)  described  in  the  Schedule  hereto, 
no  such  certificate  has  been  filed  in  that  name  {or  in  any  one  or  more  of  those  names) 
during  the  period  aforesaid. 


Snmame. 


Obiistiaix  Karnes 

of  Wife 

and  Husband. 


Date  of 
Certificate. 


Date  of  Deed. 


County,  Farisli,  or  Place 

ia  which  Property 

situated,  or 

otber  description  of  the 

Properly. 


Dated 


day  of 


188 


FORM  X. 

Cbetipioatb  op  Seaeoh  by  Reoisteae  op  Jutgments  unbeb  CoNVEYAuonia  Act, 

1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

The  Registry  of  Judgments. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 

In  the  matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Office  of  the 
Registrar  of  Judgments  for  judgments,  revivals,  decrees,  orders,  rules,  lis  pendens, 
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judgmentfl  at  the  suit  of  the  Crown,  statutes,  recognizanoes,  Crown  bonds,  inqui- 
sitions, and  acceptances  of  office,  for  the  period  from  18  to  18  , 
both  inclusive,  and  for  executions  for  the  period  from  18  to  18  , 
both  inclusive,  and  for  annuities  for  the  period  from  to  18  ,  both 
inclusive,  in  the  name  [or  names)  of  and  that  no  judgment,  revival,  decree, 
order,  rule,  lis  pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recognizance. 
Crown  bond,  inquisition,  acceptance  of  office,  execution,  or  annuity  has  been 
registered  or  re-registered  in  that  name  [or  in  any  one  or  more  of  those  names) 
during  the  respective  periods  covered  by  the  aforesaid  searches, 

or  and  that  except  the  mentioned  in  the  Schedule  hereto,  no  judgment,  revival, 

decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recogni- 
zance. Crown  bond,  inquisition,  acceptance  of  office,  execution,  or  annuity  has  been 
registered  or  re-registered  in  that  name  (or  in  any  one  or  more  of  those  names) 
during  the  respective  periods  covered  by  the  aforesaid  search. 

The  Scheduli}. 
Dated  the  day  of  188  . 


FOEM  XI. 
EEauisiTiON  roE  CoNTunjATiON  OP  Seaboh  tjotjee  the  CoNTETANOnsra  Act,  1882. 

Supreme  Court  of  Judicature, 
Central  Office. 

Hequisition  for  continuation  of  Search. 

To  the  Clerk  of  Enrolments 
or  The  Registrar  of 

Royal  Courts  of  Justice, 

London,  W-C. 

In  the  matter  of  A.  B.  and  C.  D. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  continue  the  search  for 

[            ],  made  pursuant  to  the  requisition  dated  the  day  of            18    ,  in 

the  name  [oT  names)  of            ,  from  the             day  of  to  the            day  of 
18    ,  both  inclusive. 

Signature,  address,  and  \ 
description  of  person  > 
requiring  the  search.  ) 

Dated 


FORM  XII. 

CeETIFICATE  OE  EESUI.T  OE  CONTHnTED  SeABOH  tTNIIEE  THE  CoiTVEYAHOnia  AoT,  1882, 
B.  2,  TO  BE  ENBOESED  ON  OsiailfAI,  CeETIFIOATE. 

This  is  to  certify  that  the  search  {or  searches)  mentioned  in  the  within  written 
certificate  has  {or  have)  been  diligently  continued  to  the  day  of  ,  18     , 

and  that  up  to  and  including  that  date  [except  the  mentioned  in  the  schedule 

hereto  {these  words  to  be  omitted  where  nothing  isfotmd)  ],  no  deed  or  other  document 
has  been  enrolled,  or  no  instrument  has  been  registered,  or  re -registered,  as  a  bill 
of  sale,  or  no  certificate  has  been  filed,  or  no  judgment,  revival,  decree,  order,  rule, 
lis  pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recognizance,  Crown 
bond,  inquisition,  acceptance  of  office,  execution  or  annuity,  has  been  registered  or 
re-registered  in  the  within-mentioned  name  {or  in  any  one  or  more  of  the  within- 
mentioned  names). 

Dated 
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SETTLED  LAND  ACT,  1882.  45  &  46  Vict. 

0.  38. 
45  &  46  VICT.  Cap.  38.  


An  Aci  for  facilitating  Saks,  Leases,  and  other  dispositions  of  Settled 
Land,  and  for  promoting  the  execution  of  Improvements  thereon. 

[10th  August,  1882.] 
Be  it  enacted,  &c.  as  follows : 

I. — Peeliminaey. 

1. — (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,  1882.  Short  title; 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence  commenoe- 
and  take  efEect  from   and  immediately  after  the  thirty-first  day  of  ™^''*; 
December,  one  thousand  eight  hundred  and  eighty-two,  which  time  is 
in  this  Act  referred  to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  nof  extend  to  Scotland.  extent. 

n. — ^DEETNITIOlfS. 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or  other  agree-  Definition  of 
ment,  covenant  to  surrender,  copy  of  court  roU,  Act  of  Parliament,  or  tenant^for' 
other  instrument,  or  any  number  of  instruments,  whether  made  or  life,  &o. 
passed  before  or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  under  or  by  virtue  of  which  instrument  or  instruments 
any  land,  or  any  estate  or  interest  in  land,  stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by  way  of  succession,  creates  or 
is  for  purposes  of  this  Act  a  settlement,  and  is  in  this  Act  referred  to 
as  a  settlement,  or  as  the  settlement,  as  the  case  requires  (o). 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not  disposed  of 
by  a  settlement,  and  reverting  to  the  settlor  or  descending  to  the 
testator's  heir,  is  for  purposes  of  this  Act  an  estate  or  interest 
coming  to  the  settlor  or  heir  under  or  by  virtue  of  the  settlement,  and 
comprised  in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  the  subject 
of  a  settlement,  is  for  purposes  of  this  Act  settled  land,  and  is,  in 
relation  to  the  settlement,  referred  to  in  this  Act  as  the  settled  land. 

(4.)  The  determination  of  the  question  whether  land  is  settled  land, 
for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of  facts,  and 
the  limitations  of  the  settlement,  at  the  time  of  the  settlement  taking 
effect. 

(5.)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneficially  entitled  to  possession  of  settled  land,  for  his  life,  is  for 
purposes  of  this  Act  the  tenant  for  Hfe  of  that  land,  and  the  tenant  for 
life  under  that  settlement  {aa). 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates 
or  interests,  they  together  constitute  the  tenant  for  hfe  for  purposes  of 
this  Act. 
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45  &  46  Vict.        (7.)  A  person  being  tenant  for  life  within  the  foregoing  definitions 
"•     '  ^"    •      shall  he  deemed  to  be  such  notwithstanding  that,  under  the  settlement 
or  otherwise,  the  settled  land,  or  his  estate  or   interest  therein,  is 
incumbered  or  charged  in  any  manner  or  to  any  extent. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  under  a  settle- 
ment, trustees  with  power  of  sale  of  settled  land,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a  power  of  sale,  or  if 
under  a  settlement  there  are  no  such  trustees,  then  the  persons,  if  any, 
for  the  time  being,  who  are  by  the  settlement  declared  to  be  trustees 
thereof  for  purposes  of  this  Act,  are  for  purposes  of  this  Act  trustees 
of  the  settlement  (J). 

(9.)  Capital  money  arising  under  this  Act,  and  receivable  for  the 
trusts  and  purposes  of  the  settlement,  is  in  this  Act  referred  to  as 
capital  money  arising  under  this  Act. 
(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an  undivided  share 
in  land ;  income  includes  rents  and  profits ;  and  possession  includes 
receipt  of  income  : 

(ii.)  Eent  includes  yearly  or  other  rent,  and  toU,  duty,  royalty,  or 
other  reservation,  by  the  acre,  or  the  ton,  or  otherwise ;  and,  in  rela- 
tion to  rent,  payment  includes  delivery  ;  and  fine  includes  premium  or 
fore-gift,  and  any  payment,  consideration,  or  benefit  in  the  nature  of 
a  fine,  premium,  or  fore-gift : 

(iii.)  Building  purposes  include  the  erecting  and  the  improving  of, 
and  the  adding  to,  and  the  repairing  of  buildings;  and  a  building 
lease  is  a  lease  for  any  building  purposes  or  purposes  connected  there- 
with : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether  already 
opened  or  in  work  or  not,  and  include  all  minerals  and  substances  in, 
on,  or  under  the  land,  obtainable  by  underground  or  by  surface 
working ;  and  mining  purposes  include  the  sinking  and  searching  for, 
winning,  working,  getting,  making  merchantable,  smelting  or  other- 
wise converting  or  working  for  the  purposes  of  any  manufacture,  car- 
rying away,  and  disposing  of  mines  and  minerals,  in  or  under  the 
settled  land,  or  any  other  land,  and  the  erection  of  buildings,  and  the 
execution  of  engineering  and  other  works,  suitable  for  those  purposes  ; 
and  a  mining  lease  is  a  lease  for  any  mining  purposes  or  purposes 
connected  therewith,  and  includes  a  grant  or  licence  for  any  mining 
purposes : 

(v.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 
(vi.)  Steward  includes  deputy  steward,  or  other  proper  oflGlcer  of  a 
manor : 

(vii.)  WiU  includes  codicil,  and  other  testamentary  instrument,  and 
a  writing  in  the  nature  of  a  wiU  : 

(viii.)  Securities  include  stocks,  funds,  and  shares : 
(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the 
Court : 
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(x.)  The  Land  Commissioners  for  England  as  constituted  by  this  Act  45  &  46  Viot. 
axe  referred  to  as  tlie  Land  Commissioners :  °-  ^^'  ^-  ^- 

(xi.)  Person  includes  corporation. 

(a)  Wliere  a  share  under  a  settlement  has  been  settled,  the  original  settlement   "  Settle- 
nevertheless  remains  the  ' '  settlement ' '  under  the  Act,  and  a  summons  for  the  appoint-  meut. ' ' 
ment  of  new  trustees  need  not  be  entitled  in  the  matter  of  the  derivative  settlement 
nor  be  served  on  the  trustees  of  it  {Me  Enowles,  27  Ch.  D.  707,  -where  Pearson,  J. 
deoUned  to  appoint  two  members  of  the  same  family  trustees). 

{aa)  See  Be  Jones,  24  Ch.  D.  583  ;  affd.  26  Ch.  D.  736. 

(i)  Where  property  had  been  devised  to  trustees  upon  trust,  subject  to  an  an- 
nuity (which  had  ceased)  and  a  mortgage,  to  pay  the  rents  to  a  person  for  his  life, 
or  to  permit  him  to  receive  the  same,  and  after  his  death  to  sell  the  property  and 
stand  possessed  of  the  proceeds  for  the  benefit  of  his  children,  and  the  tenant  for 
life  was  of  advanced  age,  and  had  only  one  child,  who  had  sold  her  reversionary 
interest  in  the  property,  it  was  held  that  the  property  was  settled  land  within  the 
meaning  of  the  Act,  and  that  the  tenant  for  life  had  a  power  of  sale  over  it ;  but 
that  there  were  not,  under  the  settlement,  any  trustees  who,  as  required  by  the 
Act,  had  power  to  sell,  or  consent  to  a  sale,  and  to  whom  notice  had  to  be  given, 
and  accordingly  the  tenant  for  life  was,  at  the  instance  of  the  purchaser  of  the 
reversion,  restrained  from  selling  the  property  until  judgment  or  further  order,  or 
until  trustees  for  the  purposas  of  the  Act  were  appointed,  and  due  notice  given  to 
them  of  an  intention  to  sell :  and  the  Court,  under  the  circumstances  of  the  case, 
directed  that  notice  should  be  given  to  the  plaintifl  of  any  application  to  appoint 
such  trustees  (Wheelwright  v.  Walker,  23  Ch.  D.  752  ;  31  W.  E.  363).  See  also  as 
to  the  construction  of  this  sub-section,  Re  Garnett  Orme,  25  Ch.  D.  595. 


JUU. — Sale  ;  Eicfranchisement  ;  Exchange  ;  Partition. 
General  Powers  and  Regulations. 

3.  A  tenant  for  Hf e—  p^^^^^g  ^„ 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or  any  easement,  tenant  for  life 
right,  or  privilege  of  any  kind,  over  or  in  relation  to  the  ' 

same  (c) ;  and 

(ii.)  "Where  the  settlement  comprises  a  manor, — may  sell  the 
seignory  of  any  freehold  land  within  the  manor,  or  the  free- 
hold and  inheritance  of  any  copyhold  or  customary  land, 
parcel  of  the  manor,  with  or  without  any  exception  or  re- 
servation of  all  or  any  mines  or  minerals,  or  of  any  rights  or 
powers  relative  to  mining  purposes,  so  as  in  every  such  case 
to  effect  an  enfranchisement ;  and 

(iii.)  May  make  an  exchange  of  the  settled  land,  or  any  part  there- 
of, for  other  land,  including  an  exchange  in  consideration  of 
money  paid  for  equality  of  exchange  ;  and 

(iv.)  Where  the  settlement  comprises  an  undivided  share  in  land, 
or,  under  the  settlement,  the  settled  land  has  come  to  be 
held  in  undivided  shares, — may  concur  in  making  partition 
of  the  entirety,  including  a  partition  in  consideration  of 
money  paid  for  equality  of  partition. 

(c)  As  to  the  very  extensive  nature  of  the  power  of  sale  conferred  on  tenants  for 
life  by  the  Act,  see  Re  Chaytor,  25  Ch.  D.  651,  where  there  was  a  previous  private 
Act  authorizing  the  trustees  to  sell  subject  to  a  certain  restriction,  and  it  was  held 
that  the  tenant  for  life  could  sell  free  from  the  restriction  ;  Thomas  v.  Williams,  24 
Ch.  D.  558.     See,  however,  sect.  53,  infra. 

[Sect.  4  lays  down  certain  rules  to  be  observed  in  the  exercise  of  the  powers  con- 
ferred by  sect.  3.     See  sect.  53,  infrn.'\ 


of  district. 
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45  &  46  Vict.  Special  Powers. 

"•  38»  <>■  °-  [Sect.  5  provides  for  the  transfer  of  incumbrances  on  land  sold,  exchanged,  or 

partitioned.] 

rV. — Leases. 

General  Powers  and  Regulations. 
Power  for  g.  A  tenant  for  life  may  lease  the  settled  land,  or  any  part  thereof, 

tri^se^for'^^  or  any  easement,  right,  or  privilege  of  any  kind,  over  or  in  relation 
ordinary  or      to  the  same,  for  any  purpose  whatever,  whether  involving  waste  or 

Ttifaing^r"^-     ^°*'  *°^  ^^'^  *®™^  '^°*  exceeding- 
poses,  (i.)  In  case  of  a  building  lease,  ninety-nine  years : 

(ii.)  In  case  of  a  mining  lease,  sixty  years  : 

(iii.)  In  ease  of  any  other  lease,  twenty-one  years. 

[Sect.  7  lays  down  certain  rules  to  be  observed  in  the  granting'  of  leases  generally; 
they  are  to  be  by  deed,  at  the  best  rent,  &o.] 

Building  and  Mining  Leases. 
[Sect.  8  lays  down  regulations  to  be  observed  respecting  building  leases.] 
[Sect.  9  lays  down  regulations  to  be  observed  in  granting  mining  leases.] 

Variation  of         lO- — (!•)  "Where  it  is  shown  to  the  Court  with  respect  to  the  district 
binlding  or      in  which  any  settled  land  is  situate,  either — 

acTO^^g^to         (i-)  '^^^^  i*  is  *^®  custom  for  land  therein  to  be  leased  or  granted 
circumstances  for  building  or  mining  purposes  for  a  longer  term  or  on 

other  conditions  than  the  term  or  conditions  specified  in  that 
behalf  in  this  Act,  or  in  perpetuity  ;  or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building   or 
mining  purposes  of  land  therein,  except  for  a  longer  term 
or  on  other  conditions  than  the  term  and  conditions  specified 
in  that  behalf  in  this  Act,  or  except  in  perpetuity ; 
the  Court  may,  if  it  thinks  fit,  authorize  generally  the  tenant  for  life 
to  make  from  time  to  time  leases  or  grants  of  or  affecting  the  settled 
land  in  that  district,  or  parts  thereof,  for  any  term  or  in  perpetuity, 
at  fee-farm  or  other  rents,  secured  by  condition  of  re-entry,  or  other- 
wise, as  in  the  order  of  the  Court  expressed,  or  may,  if  it  thinks  fit, 
authorize  the  tenant  for  life  to  make  any  such  lease  or  grant  in  any 
particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and  subject  to  any  direction  in 
the  order  of  the  Court  to  the  contrary,  each  of  his  successors  in  title 
being  a  tenant  for  life,  or  having  the  powers  of  a  tenant  for  life  under 
this  Act,  may  make  in  any  case,  or  in  the  particular  case,  a  lease 
or  grant  of  or  affecting  the  settled  land,  or  part  thereof,  in  conformity 
vfdth  the  order  (d). 

[ft)  As  to  the  procedure  on  an  application  to  the  Court,  see  generally  the  Settled 
Land  Act  Kules,  1882,  post,  p.  157,  and  as  to  orders  under  this  section  see  ibid.  r.  9, 

[By  sect.  11,  part  of  the  rent  under  a  mining  lease  (in  the  absence  of  a  contrary 
intention  in  the  settlement)  is  to  be  set  aside  as  capital  money.  See  Ee  Duke  of 
Newcastle,  24  Ch.  D.  129.] 

Special  Powers. 
[Sect.  12  confers  leasing  powers  for  special  objects.] 
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Surrenders.  45  &  46  viot. 

[Sect.  13  authorises  the  tenant  for  life  to  accept  surrenders  and  grant  new     0.  38,  s.  13. 
leases.  J  ■ 

Copyholds. 

[Sect.  14  empowers  the  tenant  for  life  to  grant  licences  to  copyholders.] 

V. — Saij;s,  Leases,  amj  other  Dispositions. 
Mansion  and  Parh. 
15.  Notwithstanding  anything  in  this  Act,  the  principal  mansion  Restriction  as 
house  on  any  settled  land,  and  the  demesnes  thereof,  and  other  lands  *°  mansion 
usually  occupied  therewith,  shall  not  be  sold  or  leased  by  the  tenant  &^^'  ^^^  ' 
for  life,  without  the  consent  of  the  trustees  of  the  settlement,  or  an 
order  of  the  Court  [dd). 

{dd)  Where  the  tenant  for  life,  who  was  in  iU-health  and  resided  permanently 
elsewhere,  was  about  to  sell  the  whole  estate,  which  was  in  proximity  to  a  large 
town,  so  that  the  bulk  of  it  could  not  be  sold  advantageously  without  the  mansion 
house  and  grounds,  it  was  h^d  a  proper  case  for  selling  the  house  [Se  Srown's  Will, 
27  C!h.  D.  179).     As  to  service,  see  S.  L.  A.  Rules,  r.  4,  infra. 

Streets  and  Open  Spaces. 

[Sect.  16  authorises  the  tenant  for  life  on  a  sale  or  grant  for  building  purposes  or 
a  building  lease  to  lay  out  any  part  of  the  settled  estate  for  streets,  open  spaces,  &c., 
for  the  benefit  of  the  residents  on  the  settled  land.] 

Surface  and  Minerals  apart. 

[Sect.  17  authorises  separate  dealing  with  the  surface  and  the  minerals,  with  or 
without  a  grant  or  reservatiou  of  wayleaves.  See  Re  Duke  of  Newcastle,  24 
Ch.  D.  129.] 

Mortgage. 

[Sect.  18  authorises  tte  raising  of  money  for  equality  of  exchange,  &e.,  by  way 
of  mortgage ;  the  money  to  be  capital  money  arising  under  the  Act.] 

Undivided  Share. 

[Sect.  19  empowers  the  tenant  for  life  of  an  undivided  share  to  concur  in  the 
exercise  of  any  power.] 

Conveyance. 

[Sect.  20  relates  to  the  completion  of  any  sale,  lease,  exchange,  &c.,  by 
conveyance,  &c.] 

VI. — Ihtestment  oe  other  Application  oe  Capital  Trust  Money. 
21.  Capital  money  arising  under  this  Act,   subject  to  payment  of  Capital  money 
claims  properly  payable  thereout,  and  to  application  thereof  for  any  ^egtment 
special  authorized  object  for  which  the  same  was  raised,  shall,  when  &o.  by  trustees 
receiyed,  be  invested  or  otherwise  applied  wholly  in  one,  or  partly  °^    °     • 
in  one   and  partly  in   another  or  others,   of   the  following  modes 
(namely) : 

(i.)  In  investment  on  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement 
or  by  law  authorized  to  invest  trust  money  of  the  settlement, 
or  on  the  security  of  the  bonds,  mortgages,  or  debentures, 
or  in  the  purchase  of  the  debenture  stock,  of  any  railway 
company  in  Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years  next  before  the 
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Ilegulations 

respecting 
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date  of  investment  paid  a  dividend  on  its  ordinary  stock  or 
shares,  witli  power  to  vary  the  investment  into  or  for  any 
other  such  securities  (e)  : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incumhrances  aflecting 
the  inheritance  of  the  settled  land,  or  other  the  whole  estate 
the  subject  of  the  settlement,  or  of  land-tax,  rentcharge  in 
lieu  of  tithe.  Crown  rent,  chief  rent,  or  quit  rent,  charged 
on  or  payable  out  of  the  settled  land  (/)  : 

(iii.)  In  payment  for  any  improvement  authorized  by  this  Act : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled 
land  : 

(v.)  In  purchase  of  the  ffeignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of 
any  part  of  the  settled  land,  being  copyhold  or  customary 
land: 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  land,  being  leasehold  land  held  for  years,  or  life, 
or  years  determinable  on  life  : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  cus- 
tomary land,  or  of  leasehold  land  held  for  sixty  years  or 
more  unexpired  at  the  time  of  purchase,  subject  or  not 
to  any  exception  or  reservation  of  or  in  respect  of  mines  or 
minerals  therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerals  therein,  or  in 
other  land  : 
(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years 
or  more,  of  mines  and  minerals  convenient  to  be  held  or 
worked  with  the  settled  land,  or  of  any  easement,  right,  or 
privilege  convenient  to  be  held  with  the  settled  land  for 
mining  or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  : 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of 
the  provisions,  of  this  Act : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise  of 
a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

(«)  Money  bequeathed  to  trustees  to  be  laid  out  in  the  purchase  of  land  to  be 
settled  in  strict  settlement  may  be  invested  in  debenture  stock  (JJe  Mackenzie,  23 
Ch.  D.  750).  The  Court  will  not  dispense  with  evidence  that  the  company  has  paid 
the  dividend  on  its  ordinary  stock  {Se  Syron,  31  W.  E.  817).  See  S.  L.  A.  Rules, 
r.  12,  infra. 

(/)  Sub-section  2  must  be  read  thus  :  "In  discharge  of  incumbrances  afiecting 
the  inheritance  of  the  settled  land  which  is  sold,  or  any  other  land  which  is  the 
subject  of  the  settlement."  [Re  Chaytor,  25  Ch.  D.  661).  The  word  "  incum- 
brances" in  sect.  21  does  not  include  terminable  charges,  such  as  those  created 
under  the  Improvement  of  Land  Act,  1864,  and  sinular  statutes  {Me  KnateMntll, 
27  Ch.  D.  349). 

22. — (1.)  Capital  money  arising  under  this  Act  shall,  in  order  to  its 
being  invested  or  applied  as  aforesaid,  be  paid  either  to  the  trustees 
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of  the  settlement  or  into  Court,  at  tlie  option  of  the  tenant  for  life,  45  &;  45  viot. 
and  shall  be  invested  or  applied  hy  the  trustees,  or  under  the  direction  °-  38,  s.  22. 
of  the  Court,  as  the  ease  may  he,  accordingly.  devolution, 

(2.)  The  investment  or  other  apphcation  by  the  trustees  shall  be  and  income  of 
made  according  to  the  direction  of  the  tenant  for  life,  and  in  default  ' 

thereof,  according  to  the  discretion  of  the  trustees,  but  in  the  last- 
mentioned  case  subject  to  any  consent  required  or  direction  given  by 
the  settlement  with  respect  to  the  investment  or  other  application  by 
the  trustees  of  trust  money  of  the  settlepaent ;  and  any  investment  shall 
be  in  the  names  or  under  the  control  of  the  trustees. 

(3.)  The  investment  or  other  application  under  the  direction  of  the 
Court  shall  be  made  on  the  application  of  the  tenant  for  life,  or  of  the 
trustees. 

(4.)  Any  investment  or  other  application  shall  not  during  the  life 
of  the  tenant  for  life  be  altered  without  his  consent. 

(5.)  Capital  money  arising  under  this  Act  whUe  remaining  uninvested 
or  unapplied,  and  securities  on  which  an  investment  of  any  such  capital 
money  is  made,  shall,  for  all  purposes  of  disposition,  transmission,  and 
devolution,  be  considered  as  land,  and  the  same  shall  be  held  for  and 
go  to  the  same  persons  successively,  in  the  same  manner  and  for  and 
on  the  same  estates,  interests,  and  trusts,  as  the  land  wherefrom  the 
money  arises  would,  if  not  disposed  of,  have  been  held  and  have  gone 
under  the  settlement. 

(6.)  The  income  of  those  securities  shall  be  paid  or  appHed  as  the 
income  of  that  land,  if  not  disposed  of,  would  have  been  payable  or 
applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into  money,  which  shaU.  be 
capital  money  arising  under  this  Act. 

23.  Capital  money  arising  under  this  Act  from  settled  land  in  Investment 
England  shall  not  be  applied  in  the  purchase  of  land  out  of  England,  England, 
unless  the  settlement  expressly  authorizes  the  same. 

[Sect.  24  directs  how  the  land  acquired  by  purchase,  or  in  exchange,  or  on 
partition,  ia  to  be  made  subject  to  the  settlement.] 

VII. — ^Impeotements. 
Improvements  with  Capital  Trust  Monet/. 
25.  Improvements  authorized  by  this  Act  are  the  making  or  exeou-  Description  of 
tion  on,  or  in  connection  with,  and  for  the  benefit  of  settled  land,  of  ^f^oW  by 
any  of  the  following  works,  or  of  any  works  for  any  of  the  following  Act. 
purposes,  and  any  operation  incident  to  or  necessary  or  proper  in  the 
execution  of  any  of  those  works,  or  necessary  or  proper  for  carrying 
into  effect  any  of  those  purposes,  or  for  securing  the  fuU  benefit  of  any 
of  those  works  or  purposes  (namely) : 

(i.)  Drainage,  including  the  straightening,  widening,  or  deepening 

of  drains,  streams,  and  watercourses  : 
(ii.)  Irrigation  ;  warping  : 
M.  ^ 
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^(iii.)  Drains,  pipeB,  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water : 

(v.)  Groynes ;  sea  walls ;  defences  against  water : 

(vi.)  Inclosing ;  straightening  of  fences  ;  re-division  of  fields : 

(vii.)  Eeolamation  ;  dry  warping : 

(viii.)  Parm  roads;  private  roads;  roads  or  streets  in  villages  or 
towns : 

(ix.)  Clearing ;  trenching  ;  planting : 

(x.)  Cottages  for  labourers,  farm-servants,  and  artisans,  employed 
on  the  settled  land  or  not : 

(xi.)  Farmhouses,  offices,  and  outbuildings,  and  other  buildings  for 
farm  purposes : 

(xii.)  Saw-mills,  scutch-mills,  and  other  mills,  water-wheels, 
engine-houses,  and  kUns,  which  will  increase  the  value  of 
the  settled  land  for  agricultural  purposes  or  as  woodland  or 
otherwise : 

(xiii.)  Eeservoirs,  tanks,  conduits,  watercourses,  pipes,  weUs,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery 
for  supply  and  distribution  of  water  for  agricultural,  manu- 
facttiring,  or  other  purposes,  or  for  domestic  or  other 
consumption : 

(xiv.)  Tramways  ;  railways ;  canals ;  docks  : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  for  facilitating  transport  of  persons  and  of 
agricultural  stock  and  produce,  and  of  manure  and  other 
things  required  for  agricultural  purposes,  and  of  minerals, 
and  of  things  required  for  mining  purposes : 

(xvi.)  Markets  and  market-places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of 
individuals,  or  for  dedication  to  the  public,  the  same  being 
necessary  or  proper  in  connexion  with  the  conversion  of  land 
into  bmlding  land : 

(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick-making,  tile-making,  and  other  works  necessary  or 
proper  in  connexion  with  any  of  the  objects  aforesaid : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary 
or  proper  in  connexion  with  development  of  mines : 

(xx.)  Reconstruction,  enlargement,  or  improvement  of  any  of  those 
works. 

26. — (1.)  Whore  the  tenant  for  Hfe  is  desirous  that  capital  money 
arising  under  this  Act  shall  be  applied  in  or  towards  payment  for  an 
improvement  authorized  by  this  Act,  he  may  submit  for  approval  to 
the  trustees  of  the  settlement,  or  to  the  Court,  as  the  case  may  require, 
a  scheme  for  the  execution  of  the  improvement,  showing  the  proposed 
expenditure  thereon. 
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(2.)  "Where  the  capital  money  to  he  expended  is  in  the  hands  of  45  &  46  viot. 
trustees,  then,  after  a  scheme  is  approved  hy  them,  the  trustees  may    >'•  38,  o.  26. 
^Pply  that  money  in  or  to-wards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners  certifying  that  the 
■work  or  operation,  or  some  specified  part  thereof,  has  been 
properly  executed,  and  what  amount  is  properly  payable  hy 
the  trustees  in  respect  thereof,  which  certificate  shall  be  con- 
clusive in  favour  of  the  trustees  as  an  authority  and  discharge 
for  any  payment  made  by  them  in  pursuance  thereof  ;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by  the 
Commissioners,  or  by  the  Court,  which  certificate  shall  be 
conclusive  as  aforesaid ;  or  on 
(iii.)  An  order  of  the  Court  directing  or  authorizing  the  trustees  to 

so  apply  a  "specified  portion  of  the  capital  money. 
(3.)  Where  the  capital  money  to  be  expended  is  in  Court,  then, 
after  a  scheme  is  approved  by  the  Court,  the  Court  may,  if  it  thinks 
fit,  on  a  report  or  certificate  of  the  Commissioners,  or  of  a  competent 
engineer  or  able  practical  surveyor,  approved  by  the  Court,  or  on  such 
other  evidence  as  the  Court  thinks  sufiicient,  make  such  order  and  give 
such  directions  as  it  thinks  fit  for  the  application  of  that  money,  or 
any  part  thereof,  in  or  towards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement  {ff). 

(ff)  This  section  is  not  retrospective  ;  see  Ee  KnatchhuU,  27  Ch.  D.  349,  cited  in 
note  (/)  to  sect.  21,  ante,  p.  144. 

[By  sects.  27,  28,  and  29,  the  tenant  for  life  may  join  or  concur  with  any  other 
person  in  executing  any  improvement  authorized  by  the  Act,  or  contributing  to 
the  cost  thereof,  and  is  bound  to  maintain  and  repair  and  keep  insured  every  such 
improvement,  and  is  not  to  be  liable  for  waste  in  executing  or  repairing  any  such 
improvement.] 

[Sect.  30  extends  sect.  9  of  the  Improvement  of  Land  Act,  1864.] 

Viil. — Contracts. 

31.  [Sub-sects.  1  and  2  empower  the  tenant  for  life  to  contract  for  sale,  partition.  Power  for . 
lease,  &o.,  such  contracts  to  bind  and  enure  for  the  benefit  of  the  settled  land.]  tenant  for  life 

to  enter  into 
(3.)  The  Court  may,  on  the  application  of  the  tenant  for  life,  or  of  contracts, 
any  such  successor,  or  of  any  person  interested  in  any  contract,  give 
directions  respecting  the  enforcing,  carrying  into  effect,  varying,  or 
rescinding  thereof. 

[By  sub-sect.  4  any  preliminary  contract  under  the  Act  for  a  lease  is  not  to  form 
part  of  the  title  to  the  lease.] 

IX. — MiSCIXLAlfEOrS  Peovisions. 

32.  Where,  under  an  Act  incorporating  or  applying,  wholly  or  in  Application 
part,  the  Lands  Clauses  ConsoMation  Acts,  1845,  1860,  and  1869,  or  co^ufadir 
under  the  Settled  Estates  Act,  1877,  or  under  any  other  Act,  public,  LandsClauses 
local,  personal,  or  private,  money  is  at  the  commencement  of  this  Act  ^^5°*^*' 

l2 


148  SETTLED  LAND  ACT,  1882. 

45  &  46  Vict,    in  Court,  or  is  afterwards  paid  into  Court,  and  is  liable  to  he  laid  oi; 

0. 38, 8. 32  .  .    .,        . 


in  ike  purchase  of  land  to  be  made  subject  to  a  settlement,  then,  i 

8  &  9  Vict.  addition  to  any  mode  of  dealing  therewith  authorized  by  the  Act  undc 
23  &'24  Vict,  which  the  money  is  in  Court,  that  money  may  be  invested  or  applied  a 
0.  106.  capital  money  arising  under  this  Act,  on  the  like  terms,  if  any,  resped 

32  &^33  Viot.  .^^  ^^^^^  ^^^  ^^j^g^  things,  as  nearly  as  circumstances  admit,  and  (nol 
40  &  41  Viot.  -withstanding  anything  in  this  Act)  according  to  the  same  procedure 
"■  ^*"  as  if  the  modes  of  investment  or  application  authorized  by  this  Ac 

were  authorized  by  the  Act  under  which  the  money  is  in  Court  (^r). 

(ff)  See  as  to  costs,  Se  Smlury,  W.  N.  (1883)  116 ;  31  W.  E.  784.  The  fun 
has  been  ordered  to  be  paid  to  trustees  appointed  for  the  purposes  of  the  Act  (ii 
Wright,  24  Ch.  D.  662 ;  Ee  Sarrop,  24  Ch.  D.  717). 

Money  paid  into  Court  under  the  Lands  Clauses  Act,  in  respect  of  land  belongin, 
tp  the  trustees  of  a  charity  without  power  of  sale  is  money  "  liable  to  be  laid  ob 
in  the  purchase  of  laud  to  be  made  subject  to  a  settlement,"  and  may  be  investe 
as  capital  money  arising  under  this  Act  (fie  Byron,  23  Ch.  D.  171). 

Application  33.  Where,  under  a  settlement,  money  is  in  the  hands  of  trustees 

of  nioney  in  g^j^^  jg  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subiec 
hands  of  .        , ,.  .  ,  j.   j     t        at. 

trustees  under  to  the  settlement,  then,  in  addition  to  such  powers  of  dealing  there 

powers  of  yn&i.  as  the  trustees  have  independently  of  this  Act,  they  may,  at  th 
option  of  the  tenant  for  life,  invest  or  apply  the  same  as  capital  mone; 
arising  under  this  Act. 

Application  of      34.  Where  capital  money  arising  under  this  Act  is  purchase  mone; 

money  paid      -^^JA  in  respect  of  a  lease  for  years,  or  Hf e,  or  years  determinable  oi 

reversion.  life,  or  in  respect  of  any  other  estate  or  interest  in  land  less  than  th 
fee  simple,  or  in  respect  of  a  reversion  dependent  on  any  such  lease 
estate,  or  interest,  the  trustees'  of  the  settlement  or  the  Court,  as  th 
case  may  be,  and  in  the  case  of  the  Court  on  the  application  of  an; 
party  interested  in  that  money,  may,  notwithstanding  anything  in  thi 
Act,  require  and  cause  the  same  to  be  laid  out,  invested,  accumulated 
and  paid  in  such  manner  as,  in  the  judgment  of  the  trustees  or  of  th 
Court,  as  the  case  may  be,  will  give  to  the  parties  interested,  in  tha 
money  the  like  benefit  therefrom  as  they  might  lawfully  have  ha( 
from  the  lease,  estate,  interest,  or  reversion  in  respect  whereof  thi 
money  was  paid,  or  as  near  thereto  as  may  be  (A). 

{h)  Cf.  sect.  74  of  the  Lands  Clauses  Act  and  notes  thereto,  ante,  p.  33,  auc 
sect.  37  of  the  Settled  Estates  Act,  1877.  As  to  service  on  an  application  unde 
this  section,  see  S.  L.  A.  Kules,  1882,  r.  4,  infra. 

Cutting  and         35, — (1.)  Where  a  tenant  for  life  is  impeachable  for  waste  in  re 

and  part  of   '  spect  of  timber  (AA),  and  there  is  on  the  settled  land  timber  ripe  and  fi 

proceeds  to  be  for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the  trustee 

of  the  settlement  or  an  order  of  the  Court,  may  cut  and  sell  tha 

timber,  or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  se 
aside  as  and  be  capital  money  arising  under  this  Act,  and  the  othe 
fourth  part  shall  go  as  rents  and  profits. 

[hh]  As  to  what  trees  are  timber,  see  Sonywood  v.  Sonywood,  18  Eq.  306. 

Proceedings  36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action,  defence 

for  protection  >     n  ^  i 
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petition  to  Parliament,  parliamentary  opposition,  or  other  proceeding  45  &  46  Viet, 
taien  or  proposed  to  be  taken  for  protection  of  settled  land,  or  of  any    "•  ^^'  ^-  ^^- 
action  or  proceeding  taken  or  proposed  to  be  taken  for  recovery  of  land  or  recovery  of 
being  or  aUeged  to  be  subject  to  a  settlement,  and  may  direct  that  or'd^med'^ 
any  costs,  charges,  or  expenses  incurred  or  to  be  incurred  in  relation  as  settled. 
thereto,  or  any  part  thereof,,  be  paid  out  of  property  subject  to  the 
settlement  (i ). 

(j)  This  section  takes  the  place  of  sect.  17  of  the  Settled  Estates  Act,  1877,  which 
is  repealed  by  sect.  64  of  this  Act,  infra.  See  Me  De  La  Warr,  16  Ch.  D.  587 ;  He 
Twyford  Abbey,  30  W.  E.  268. 

37. — (I.)  "Where  personal  chattels  are  settled  on  trust  so  as  to  devolve  Heirlooms, 
with  land  until  a  tenant  in  tail  by  purchase  is  born  or  attains  the  age 
of  twenty-one  years,  or  so  as  otherwise  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant  for 
life  of  the  land  may  sell  the  chattels  or  any  of  them. 

(2.)  The  money  arisijig  by  the  sale  shall  be  capital  money  arising 
under  this  Act,  and  shall  be  paid,  invested,  or  applied  and  otherwise 
dealt  with  in  like  manner  in  all  respects  as  by  this  Act  directed 
with  respect  to  other  capital  money  arising  under  this  Act,  or  may  be 
invested  in  the  purchase  of  other  chattels,  of  the  same  or  any  other 
nature,  which,  when  purchased,  shall  be  settled  and  held  on  the  same 
trusts,  and  shall  devolve  in  the  same  manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this  section  shall  not  be 
made  without  an  order  of  the  Court  {j). 

(J)  See  -Be  Brownie  Will,  27  Ch.  D.  179,  where  an  order  was  made  for  sale  with 
liberty  for  the  tenant  for  lUe  to  bid. 

X. — Teustees. 

38, — (1.)  If  at  any  time  there  are  no  trustees  of  a  settlement  within  Appointment 
the  definition  in  this  Act  {K),  or  where  in  any  other  case  it  is  expedient,  °f  trustees  by 
for  purposes  of  this  Act,  that  new  trustees  of  a  settlement  be  appointed, 
the  Court  may,  if  it  thinks  fit,  on  the  application  of  the  tenant  for  life 
or  of  any  other  person  having,  under  the  settlement,  an  estate  or  interest 
in  the  settled  land,  in  possession,  remainder,  or  otherwise,  or,  in  the 
case  of  an  infant,  of  his  testamentary  or  other  guardian,  or  next  friend, 
appoint  fit  persons  to  be  trustees  under  the  settlement  for  purposes  of 
this  Act  {V). 

Uc)  Seeife  Garneit  Orme,  25  Ch.  D.  595. 

\l)  See  Wheelwright  v.  Walker,  23  Ch.  D.  752  ;  31  W.  E.  363,  cited  in  note  {b)  to 
8.  2,  ante,  p.  141 ;  Re  Taylor,  31 W.  E.  696 ;  W.  N.  (1883)  95,  cited  in  note  to  sect.  62, 
infra.  The  solicitor  of  the  tenant  for  life  ( Wheelwright  v.  Walker  ;  Ee  Kemp,  24  Ch. 
D.  485),  or  the  tenant  for  life  himself  {Ee  Earrop,  24  Ch.  D.  717),  should  not  be 
appointed  trustee.  As  to  payment  of  the  fund  to  trustees  appointed  for  the  purposes 
of  the  Act,  see  Me  Wright,  24  Ch.  D.  662 ;  Me  Sarrop,  24  Ch.  D.  717.  As  to  the 
title  of  the  summons,  see  Me  Parry,  W.  N.  (1884)  43.  The  application  to  appoint 
new  trustees  is  made  by  summons ;  see  Settled  Land  Act  Eules,  r.  2,  infra ;  and  as 
to  service,  see  ibid.,  r.  4. 

(2.)  The  persons  so  appointed,  and  the  survivors  and  survivor  of 
them,  while  continuing  to  be  trustees  or  trustee,  and,  until  the  appoint- 
ment of  new  trustees,  the  personal  representatives  or  representative 
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for  the  time  being  of  the  last  surviving  or  continuing  trustee,  shall 
for  purposes  of  this  Act  become  and  be  the  trustees  or  trustee  of  the 
settlement. 

39. — (1.)  Notwithstanding  anything  in  this  Act,  capital  money 
arising  under  this  Act  shall  not  be  paid  to  fewer  than  two  persons  as 
trustees  of  a  settlement,  unless  the  settlement  authorizes  the  receipt  of 
capital  trust  money  of  the  settlement  by  one  trustee. 

(2.)  Subject  thereto,  the  provisions  of  this  Act  referring  to  the 
trustees  of  a  settlement  apply  to  the  surviving  or  continuing  trustees 
or  trustee  of  the  settlement  for  the  time  being. 

[By  sect.  40  trustees'  receipts  are  to  be  good  discharges,  and  sects.  41,  42  and  43 
contain  usual  provisions  for  the  protection  and  reimbursement  of  trustees.] 

44.  If  at  any  time  a  difference  arises  between  a  tenant  for  life  and 
the  trustees  o:^  the  settlement,  respecting  the  exercise  of  any  of  the 
powers  of  this  Act,  or  respecting  any  matter  relating  thereto,  the  Court 
may,  on  the  application  of  either  party,  give  such  directions  respecting 
the  matter  in  difference,  and  respecting  the  costs  of  the  application,  as 
the  Court  thinks  fit  (w). 

(m)  See  for  directions  as  to  costs  of  sales,  £e  BecTc,  24  Ch.  D.  608.  As  to  service, 
see  Settled  Land  Act  Rules,  r.  4,  infra. 

[By  sect.  45  a  tenant  for  life  intending  to  make  a  sale,  exchange,  partition, 
lease,  mortgage  or  charge,  is  required  to  give  notice  to  the  trustees.  It  was  held 
that  a  merely  general  notice  of  intention  to  sell,  &o.  was  not  sufficient  (JJ«  j^ay,  25 
Ch.  D.  464).    See  now  sect.  5  of  the  Settled  Land  Act,  1884,  i»/ra.] 


Regulations 
respecting 
payments  into 
Court,  appli- 
cations, &c. 


39  &  40  Viot. 
c.  59. 

44  &  45  Vict. 
0.  68. 


XI. — CoTJBT  ;  Land  Commissioiters  ;  Proceduke. 

46. — (1.)  All  matters  within  the  jurisdiction  of  the  Court  under  this 
Act  shall,  subject  to  the  Acts  regulating  the  Court,  be  assigned  to  the 
Chancery  Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  effectually  exonerates  therefrom 
the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall  be  by  petition,  or  by  sum- 
mons at  Chambers. 

(4.)  On  an  application  by  the  trustees  of  a  settlement  notice  shall  be 
served  in  the  first  instance  on  the  tenant  for  life. 

(5.)  On  any  application  notice  shall  be  served  on  such  persons,  if 
any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  full  power  and  discretion  to  make  such 
order  as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all  or 
any  of  the  parties  to  any  application,  and  may,  if  it  thinks  fit,  order 
that  all  or  any  of  those  costs,  charges,  or  expenses  be  paid  out  of  pro- 
perty subject  to  the  settlement. 

(7.)  General  Eules  for  purposes  of  this  Act  shall  be  deemed  Rules  of 
Court  within  section  seventeen  of. the  Appellate  Jurisdiction  Act,  1876, 
as  altered  by  section  nineteen  of  the  Supreme  Court  of  Judicature  Act, 
1881,  and  may  be  made  accordingly  (n). 

(8.)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 
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Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery  of  45  &  46  Viot. 
the  County  Palatine ;  and  Eules  for  regulating  proceedings  in  that    "•  ^^'  °-  ^^' 
Court  shall  be  from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of  the  High     ' 
Court  acting  in  the  Chancery  Division,  and  of  the  Yice-ChanceUor  of 
the  County  Palatine. 

(9.)  General  Eules,  and  Eules  for  the  Court  of  Chancery  of  the 
County  Palatine,  may  be  made  at  any  time  after  the  passing  of  this 
Act,  to  take  effect  on  or  after  the  commencement  of  this  Act  (n). 

(10.)  The  powers  of  the  Court  may,  as  regards  land  not  exceeding 
in  capital  value  five  hundred  pounds,  or  in  annual  rateable  value  thirty 
pounds,  and,  as  regards  capital  money  arising  xinder  this  Act,  and 
securities  in  which  the  same  is  invested,  not  exceeding  in  amount  or 
value  five  hundred  pounds,  and  as  regards  personal  chattels  settled 
or  to  be  settled,  as  in  this  Act  mentioned,  not  exceediag  in  value  five 
hundred  pounds,  be  exorcised  by  any  County  Court  within  the  district 
whereof  is  situate  any  part  of  the  land  which  is  to  be  dealt  with  in  the 
Court,  or  from  which  the  capital  money  to  be  dealt  with  m  the  Court 
arises  under  this  Act,  or  in  connexion  with  which  the  personal  chattels 
to  be  dealt  with  in  the  Court  are  settled. 

(»)  For  the  rules  made  under  this  provision,  see  the  Settled  Land  Act  Rules,  1882, 
infra. 

47.  Where  the  Court  directs  that  any  costs,  charges,  or  expenses  be  Payment  of 
paid  out  of  property  subject  to  a  settlement,  the  same  shaU,  subject  gettled'pro- 
and  according  to  the  directions  of  the  Court,  be  raised  and  paid  out  of  perty. 
capital  money  arising  under  this  Act,  or  other  money  liable  to  be  laid 
out  in  the  purchase  of  land  to  be  made  subject  to  the  settlement,  or 
out  of  investments  representing  such  money,  or  out  of  income  of  any 
such  money  or  investments,  or  out  of  any  accumulations  of  income  of 
land,  money,  or  investments,  or  by  means  of  a  sale  of  part  of  the 
settled  land  iu  respect  whereof  the  costs,  charges,  or  expenses  are 
incurred,  or  of  other  settled  land  comprised  in  the  same  settlement 
and  subject  to  the  same  limitations,  or  by  means  of  a  mortgage  of  the 
settled  land  or  any  part  thereof,  to  be  made  by  such  person  as  the 
Court  directs,  and  either  by  conveyance  of  the  fee  simple  or  other 
estate  or  interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term,  or  otherwise,  or  by  means  of  a  charge  on  the  settled  land  or  any- 
part  thereof,  or  partly  in  one  of  those  modes  and  partly  in  another  or 
others,  or  in  any  such  other  mode  as  the  Court  thinks  fit. 

[Sects.  48  and  49  provide  that  the  Enclosure  Commissioners,  the  Copyhold 
Commissioners  and  the  Tithe  Commissioners  shall  constitute  one  body,  to  be  styled 
the  Land  Commissioners  for  England ;  and  define  their  powers,  &c.] 

SBy  sect.  50  the  powers  under  the  Act  of  a  tenant  for  life  are  not  assignable, 
remain  exerciseable  by  him  notwithstanding  any  assignment,  by  law  or  other- 
wise, of  his  interest  under  the  settlement ;  and  a  contract  not  to  exercise  any  of  his 
powers  under  the  Act  is  void.] 

[By  sects.  51  and  52  any  prohibition  or  limitation  against  the  exercise  of  the 
powers  is  void,  and  no  exercise  of  any  power  under  the  Act  is  to  create  a  forfeiture. 
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46  &  46  Vict.    A  tenant  for  life,  in  exercising  any  of  the  powers,  is  to  be  deemed  a  trustee  for  all 
0.38,88.51-55.  the  persons  entitled  under  the  settlement  (s.  53);  a  general  protection  is  given  to 

purchasers,   &o.   dealing  in  good  faith  (s.   54) ;    and  the  powers  and  authorities 

conferred  by  the  Act  are  to  be  exerciseable  from  time  to  time  (s.  55).] 

Saving  for  56. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or  prejur 

other  powers,  ^^pjg^jjy  affect  any  power  for  the  time  being  subsisting  under  a  settle- 
ment, or  by  statute  or  otherwise,  exerciseable  by  a  tenant  for  life,  or 
by  trustees  with  his  consent,  or  on  his  request,  or  by  his  direction,  or 
otherwise ;  and  the  powers  given  by  this  Act  are  cumulative. 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a  settlement 
and  the  provisions  of  this  Act,  relative  to  any  matter  in  respect  whereof 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any 
power  under  this  Act,  the  provisions  of  this  Act  shall  prevail ;  and, 
accordingly,  notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  necessary  to  the 
exercise-by  the  trustees  of  the  settlement  or  other  person  of  any  power 
conferred  by  the  settlement  exerciseable  for  any  purpose  provided  for 
in  this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting  any 
matter  within  this  section,  the  Court  may,  on  the  applicatidn  of 
the  trustees  of  the  settlement,  or  of  the  tenant  for  life,  or  of  any 
other  person  interested,  give  its  decision,  opinion,  advice,  or  direction 
thereon  (o). 

(o)  See  as  to  this  section,  Se  Sm-rsSaden,  W.  N.  (1883)  188  ;  32  W.  E.  194, 
where  an  order  had  been  made  imder  the  Settied  Estates  Act,  1877,  enabling  the 
trustees  to  sell,  but  it  had  not  been  acted  on  ;  Se  Duke  of  Newcastle,  24  Oh.  D.  129. 
See  also  sect.  6  of  the  Settled  Land  Act,  1884,  infra. 

A  tenant  for  life  with  leasing  powers  under  a  will  became  bankrupt.  The  trustee 
in  bankruptcy  presented  a  petition  asking  that  the  powers  of  leasing  might  be 
exercised  by  the  trustees  of  the  will ;  it  was  suggested,  but  denied,  that  the  tenant 
for  life  declined  to  do  anything.  Kay,  J.,  held  tiiat  it  would  be  improper  to  grant 
general  leasiug  powers  to  the  trustees,  and  that  the  proper  coiwse  would  be  for  the 
parties  interested  to  come  to  the  Court  with  a  scheme,  and  show  that  it  was  for  the 
benefit  of  the  estate  that  some  particular  lease  should  be  granted ;  and  then,  if  the 
tenant  for  life  contumaciously  refused  to  exercise  his  powers,  the  Court  would  know 
how  to  deal  with  the  case ;  and  his  lordship,  with  the  consent  of  all  parties,  ordered 
the  petition  to  stand  over,  with  liberty  to  amend  {Re  Manael,  W.  N.  (1884)  209). 

[By  sect.  67,  additional  powers  may  be  conferred  by  the  settlement,  and  will  be 
exerciseable  as  if  conferred  by  the  Act.] 

XIII. — ^Limited  Ownebs  Gkneraixt. 
Enumeration        58. — (1.)  Each  person  as  follows  shall,  when  the  estate  or  interest  of 
UnSted"^  each  of  them  is  in  possession  {p)  have  the  powers  of  a  tenant  for  life 

owners,  to       under  this  Act,  as  if  each  of  them  were  a  tenant  for  life  as  defined  in 
rfl^'a^Ifor    tMs  Act  (namely): 

life.  (i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of  Par- 

liament restrained  from  barring  or  defeating  his  estate  tail, 
and  although  the  reversion  is  in  the  Crown,  and  so  that  the 
exercise  by  him  of  his  powers  under  this  Act  shall  bind  the 
Crown,  but  not  including  such  a  tenant  in  tail  where  the  land 
in  respect  whereof  he  is  so  restrained  was  purchased  with 
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money  provided  by  Parliament  in  consideration  of  public  45  &  46  Viot. 
services :  "■  ^®'  ^-  ^^• 


(ii.)  A  tenant  in  fee  simple,  -with  an  executory  limitation,  gift,  or 
disposition  over,  on  failure  of  his  issue,  or  in  any  other 
event (y) : 
(iii.)  A  person  entitled  to  a  base  fee,  although,  the  reversion  is  in 
the  Crown,  and  so  that  the  exercise  by  him  of  his  powers 
under  this  Act  shall  bind  the  Crown : 
(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merely 

under  a  lease  at  a  rent  (r)  : 
(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under  a 

lease  at  a  rent : 
(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years  deter- 
minable on  life,  whose  estate  is  liable  to  cease  in  any  event 
during  that  life,  whether  by  expiration  of  the  estate,  or  by 
conditional  limitation,  or  otherwise,  or  to  be  defeated  by  an 
executory  limitation,  gift,  or  disposition  over,  or  is  subject  to 
a  trust  for  accumulation  of  income  for  payment  of  debts  or 
other  purpose  (r)  : 
(vii.)  A  tenant  iu  tail  after  possibility  of  issue  extinct : 
(viii.)  A  tenant  by  the  curtesy  : 

(ix.)  A  person  entitled  to  the  income  of  land  under   a  trust   or 

direction  for  payment  thereof  to  him  during  his  own  or  any 

other  life,  whether  subject  to  expenses  of  management  or 

not(«),  or  untU  sale  of  the  land,  or  until  forfeiture  of  his 

interest  therein  on  bankruptcy  or  other  event. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a 

tenant  for  life,  either  as   conferring  powers   on  him  or  otherwise, 

and  to  a  settlement,  and  to  settled  land,  shall  extend  to  each  of  the 

persons  aforesaid,  and  to  the  instrument  under  which  his  estate  or 

interest  arises,  and  to  the  land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death  as  regards 
a  tenant  for  Ufe  shall,  where  necessary,  be  deemed  to  refer  to  the 
determination  by  death  or  otherwise  of  sucb  estate  or  interest  as  last 
aforesaid. 

{p)  See  JJ«  Tarry,  "W.  N.  (1884)  43. 

!q)  See  as  to  this  sub-section,  Se  Morgan,  24  Ch.  D.  114. 
r)  See  Se  Sazle,  26  Ch.  D.  428. 

(»)  A  person  may  be  "  entitled  to  the  income  of  land  under  a  trust  or  direction 
for  payment  thereof  to  him  during  Ms  life,  subject  to  expenses  of  management," 
within  this  sub-section,  although  the  estates  are  so  heavily  encumbered  that  he  has 
never  received  anything,  and  is  not  likely  to  do  so  (Se  Jones,  24  Ch.  D.  683  ;  affirmed, 
26  Ch.  D.  736). 

XTV. — ^Ikpants  ;  Mabbibd  Women  ;  Lunatics. 

59,  Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled  Lifant  abso- 
in  possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the  ^o  w^t*'*^^t 
land  is  settled  land,  and  the  infant  shall  be  deemed  tenant  for  life  for  life. 
thereof  ((). 

(t)  See  Se  Welti,  31  W.  B.  764  ;  "W.  N.  (1883)  111. 
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45  &  46  Viot. 
c.  38,  B.  60. 

Tenant  for 
life,  infant. 


Married 
woman,  how 
to  be  affected. 


Tenant  for 
life,  lunatic. 


60.  "Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant  would,  if  he 
were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers  of  a  tenant 
for  life  under  this  Act,  the  powers  of  a  tenant  for  life  under  this  Act 
may  be  exercised  on  his  behalf  by  the  trustees  of  the  settlement,  and 
if  there  are  none,  then  by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary  or  otiher  guardian  or  next 
friend  of  the  infant,-  either  generally  or  in  a  particular  instance, 
orders  (u). 

{«)  See  Se  Duke  of  Newcastle,  24  Ch.  D.  129  ;  31  W.  E.  782 ;  Se  James,  W.  N. 
(1884)  172.  In  appointing  trustees  to  sell  an  infant's  estate  the  Court  may  autho- 
rize the  sale  to  be  made  out  of  Court  {Se  Frice,  27  Ch.  D.  552). 

61. — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply  in  the 
case  of  a  married  woman. 

(2.)  "Where  a  married  woman  who,  if  she  had  not  been  a  married 
woman,  would  have  been  a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  under  the  foregoing  provisions  of  this  Act, 
is  entitled  for  her  separate  use,  or  is  entitled  under  any  statute,  passed 
or  to  be  passed,  for  her  separate  property,  or  as  a  feme  sole,  then  she, 
without  her  husband,  shall  have  the  powers  of  "a  tenant  for  life  under 
this  Act. 

(3.)  "Where  she  is  entitled  otherwise  than  as  aforesaid,  then  she 
and  her  husband  together  shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life  and  a 
settlement  and  settled  land  shall  extend  to  the  married  woman  without 
her  husband,  or  to  her  and  her  husband  together,  as  the  case  may 
require,  and  to  the  instrument  imder  which  her  estate  or  interest 
arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make^  and  do  all  deeds,  in- 
struments, and  things  necessary  or  proper  fop  giving  effect  to  the 
provisions  of  this  section. 

^    (6.)  A  restraint  on  anticipation  in  the  settlement  shall  not  prevent 
the  exercise  by  her  of  any  power  under  this  Act. 

62.  "Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  Ufe  under  this  Act,  is  a  lunatic,  so  found  by  inquisition,  the 
committee  of  his  estate  may,  in  his  name  and  on  his  behalf,  under  an 
order  of  the  Lord  Chancellor,  or  other  person  intrusted  by  virtue  of 
the  Queen's  Sign  Manual  with  the  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  lunatics,  exercise  the  powers  of  a  tenant 
for  life  under  this  Act ;  and  the  order  may  be  made  on  the  petition  of 
any  person  interested  in  the  settled  land,  or  of  the  committee  of  the 
estate  («). 

(»)  Where  there  were  no  trustees  of  the  settlement  in  existence  it  was  considered 
that  new  trustees  should  be  appointed  before  the  powers  of  the  Act  could  be  exer- 
cised, and  a  petition  by  the  committee  of  the  tenant  for  life,  who  was  a  lunatic  for 
power  to  grant  a  building  lease  of  part  of  the  settled  property  was  directed  to  stand 
over  for  the  purpose  of  appointing  new  trustees,  with  liberty  to  amend  by  stating 
the  appointment  of  trustees,,  and  that  they  had  been  served  with  notice  of  the 
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petition  (JRe  Taylor,  31  W.  R.  596  ;  W.  N.  (1883)  95).     The  committee  of  a  lunatic  45  &  46  Vict. 

tenant  for  life  cannot  give  a  valid  notice  under  sect.  45  unless  lie  has  obtained  o.  38,  u.  62. 

authority  from  the  L.JJ.  so  to  do  {ReRatj,  25  Oh.  D.  464).  


XV. — Settlement  by  -way  of  Trusts  pob  Sale. 

63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  vhicli  under  Provision  for 
or  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to  surrender,  ^oTeU  and^ 
copy  of  court  roll,  Act  of  Parliament,  or  other  instrument  or  any  num-  re-invest  in 
ber  of  instruments,  whetlier  made  or  passed  before  or  after,  or  partly  ^^'^°- 
before  and  partly  after,  tbe  commencement  of  this  Act,  is  subject  to  a 
trust  or  direction  for  sale  of  that  land,  estate,  or  interest,  and  for  the 
application  or  disposal  of  the  money  to  arise  from  the  sale,  or  the 
income  of  that  money,  or  the  income  of  the  land  until  sale,  or  any  part 
of  that  money  or  income,  for  the  benefit  of  any  person  for  his  life,  or 
any  other  limited  period,  or  for  the  benefit  of  tvro  or  more  persons  con- 
currently for  any  limited  period  (ic),  and  whether  absolutely,  or  subject 
to  a  trust  for  accumulation  of  income  for  payment  of  debts  or  other 
purpose,  or  to  any  other  restriction,  shall  be  deemed  to  be  settled  land, 
and  the  instrument  or  instruments  under  which  the  trust  arises  shall 
be  deemed  to  be  a  settlement ;  and  the  person  for  the  time  being  bene- 
ficially entitled  to  the  income  of  the  land,  estate,  or  interest  aforesaid 
until  sale,  whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed 
to  be  tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  be  deemed  to  constitute  together 
the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who  are  for  the 
time  being  under  the  settlement  trustees  for  sale  of  the  settled  land,  or 
having  power  of  consent  to,  or  approval  of,  or  control  over  the  sale,  or 
if  under  the  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  Act  are  for  purposes  of  this  Act 
trustees  of  the  settlement. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  shall  extend  to 
the  person  or  persons  aforesaid,  and  to  the  instrument  or  instruments 
under  which  his  or  their  estate  or  interest  arises,  and  to  the  land 
therein  comprised,  subject  and  except  as  in  this  section  provided  (that 

is  to  say)  : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors  in 
title  of  the  tenant  for  life,  or  to  the  remaindermen,  or  rever- 
sioners or  other  persons  interested  in  the  settled  land,  shall  be 
deemed  to  refer  to  the  persons  interested  in  succession  or  other- 
wise in  the  money  to  arise  from  sale  of  the  land,  or  the  income  of 
that  money,  or  the  income  of  the  land,  until  sale  (as  the  case  may 

require), 
(ii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
shall  not  be  appHed  in  the  purchase  of  land  unless  such  applica- 
tion is  authorized  by  the  settlement  in  the  case  of  capital  money 
arising  thereunder  from  sales  or  other  dispositions  of  the  settled 
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land,  but  may,  in  addition  to  any  otter  mode  of  application 
authorized  by  this  Act,  be  applied  in  any  mode  in  wbicb  capital 
money  arising  nnder  the  settlement  from  any  such  sale  or  other 
disposition  is  applicable  thereunder,  subject  to  any  consent 
required  or  direction  given  by  the  settlement  with  respect  to  the 
application  of  trust  money  of  the  settlement. 

(iii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
and  the  securities  in  which  the  same  is  invested,  shall  not  for 
any  purpose  of  disposition,  transmission  or  devolution,  be  con- 
sidered as  land  unless  the  same  would,  if  arising  under  the  settle- 
ment from  a  sale  or  disposition  of  the  settled  land,  have  been  so 
considered,  and  the  same  shall  be  held  in  trust  for  and  shall  go 
to  the  same  persons  successively  in  the  same  manner,  and  for  and 
on  the  same  estates,  interests,  and  trusts  as  the  same  would  have 
gone  and  been  held  if  arising  under  the  settlement  from  a  sale  or 
disposition  of  the  settled  land,  and  the  income  of  such  capital 
money  and  securities  shall  be  paid  or  applied  accordingly. 

(iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by  purchase, 
or  in  exchange,  or  on  partition,  shaU.  be  conveyed  to  and  vested 
in  the  trustees  of  the  settlement,  on  the  trusts,  and  subject  to  the 
powers  and  provisions  which,  under  the  settlement  or  by  reason 
of  the  exercise  of  any  power  of  appointment  or  charging  therein 
contained,  are  subsisting  with  respect  to  the  settled  land,  or  would 
be  so  subsisting  if  the  same  had  not  been  sold,  or  as  near  thereto  as 
circumstances  permit,  but  so  as  not  to  increase  or  multiply  charges 
or  powers  of  charging  (a;). 

(w)  See  Allaway  v.  Oakley,  W.  N.  (1884)67. 

(x)  See  the  SetUed  Land  Act,  1884,  ss.  6  &  7,  and  notes  thereto,  infra,  p.  166. 


XVI. — BeptiatiS. 

Bepeal  of  64.— (1.)  The  enactments  described  in  the  schedule  to  this  Act  are  hereby 

enactments        repealed. 

in  schedule.  (2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  afiect  any  right  accrued  or 

obligation  incurred  thereunder  before  the  commencement  of  this  Act ;  nor  shall  the 
same  affect  the  validity  or  invalidity,  or  any  operation,  effect,  or  consequence,  of 
any  instrument  executed  or  made,  or  of  anythmg  done  or  suffered,  or  of  any  order 
made,  before  the  commencement  of  this  Act ;  nor  shaJl  the  same  affect  any  action, 
proceeding,  or  thing  then  pending  or  uncompleted ;  and  every  such  action,  pro- 
ceeding, and  thing  may  be  carried  on  and  completed  as  if  there  had  been  no  such 
repeal  in  this  Act. 


XVn. — Ieelakd. 
[Sect.  65  relates  only  to  Ireland.] 
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23  &  24  Viot.  0.  145. 
in  paxt. 


27  &  28  Viot.  0.  114. 
in  part. 


40  &  41  Vict.  0.  18.  . . 
in  part. 


THE  SCHEDULE. 
Kepeaxs. 

An  Act  to  give  to  trustees,  mort-  \ 
gagees,     and     others,     certain  I 
powers  now  commonly  inserted  >  in  part ;  namely, — 
in  settlements,  mortgages,  and  I 
wills   , J 

Parts  I.  and  IV. 

(being  so  mucli  of  the  Act  as  is  not  repealed  by  the 
Conveyancing  and  Law  of  Property  Act,  1881). 

The  Improvement  of  Land  Act,  1864.  .in  part;  namely, — 
Sections  seventeen  and  eighteen : 
Section  twenty-one,  from  "either  by  a  party"  to 
"benefice)  or"  (inclusive) ;  and  from  "or  if  the 
land  owner"  to  "minor  or  minors"  (inclusive) ; 
and  "  or  circumstance  "  (twice) : 
Except  as  regards  Scotland. 

The  Settled  Estates  Act,  1877 in  part ;  namely, — 

Section  seventeen. 


46  &  46  Viot. 

c.  38. 

I       

Section  64. 


EtTLES  UNDEK  THE  SETTLED  LaMB  AcT,  1882. 
[The  Kules  as  issued  have  no  marginal  notes.] 

1.  The  expression  "  the  Act "  used  in  these  rules  means  the  Settled  Definitions. 
Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have  the  same 
meanings  as  in  the  Act. 

The  expression  "  the  tenant  for  life  "  includes  the  tenant  for  life  as 
defined  by  the  Act,  and  any  person  having  the  powers  of  a  tenant  for 
life  under  the  Act. 

2.  All  applications  to  the  Court  under  the  Act  may  be  made  by  AppUoations 

summons  in  chambers :  and  if  in  any  case  a  petition  shall  be  presented  *°       ^ 

.*  X  X  summons. 

without  the  direction  of  the  judge,  no  further  costs  shall  be  allowed 
than  would  be  allowed  upon  a  simunons. 

3.  The  forms  in  the  appendix  to  these  rules  are  to  be  followed  as  far  Forms, 
as  possible,  with  such  modification  as  the  circumstances  require.     All 
summonses,  petitions,  affidavits,  and  other  proceedings  under  the  Act 

are  to  be  entitled  according  to  Form  1  in  the  Appendix. 

4.  The  persons  to  be  served  with  notice  of  applications  to  the  Cotirt  Persons  to  be 
shall,  in  the  first  instance,  be  as  foUows  : —  served. 

In  the  case  of  applications  by  the  tenant  for  life  under  sects.  15  and 

34,  the  trustees. 
In  the  ease  of  applications  under  sect.  38,  the  trustees  (if  any),  and 

the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applications  under  sect.  44,  the  tenant  for  life,  or  the 

trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served.    Except  as 
hereinbefore  provided  where  an  application  under  the  Act  is  made  by 
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Wliere  no 

service 

lequired. 

Judge  may 
direct  service 
or  dispense 
with  service. 


Title  of  tenant 
for  life  to  be 
verified  by 
affidavit. 


Sales  to  be 
carried  into 
effect  out  of 
Court. 

Orders,  when 
to  direct 
leases,  &c.  to 
be  settled  by 
the  judge. 


Payment  of 
capital  money 
into  Court. 


Evidence. 


any  person  otlier  than  tlie  tenant  for  life,  the  tenant  for  life  alone 
shall  be  served  in  the  first  instance. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applications  by  a 
tenant  for  life  shall  not  in  the  first  instance,  .be  served  on  any 
person. 

6.  The  judge  may  require  notice  of  any  application  under  the  Act  to 
be  served  upon  such  persons  as  he  thinks  fit,  and  may  give  all  necessary 
directions  as  to  the  persons  (if  any)  to  be  served,  and  such  directions 
may  be  added  to  or  varied  from  time  to  time  as  the  case  may  require. 
Where  a  petition  is  presented,  the  petitioner  may,  after  the  petition 
has  been  filed,  apply  by  summons  in  chambers  (Appendix,  Form 
XXI 1 1.)  for  directions  with  regard  to  the  persons  on  whom  the  petition 
ought  to  be  served.  If  any  person  not  already  served  is  directed  to  be 
served  with  notice  of  an  a;pplication,  the  application  shall  stand  over 
generally,  or  until  such  time  as  the  judge  directs.  The  judge  may  in 
any  particular  case,  upon  such  terms  (if  any)  as  he  thinks  fit,  dispense 
with  service  upon  any  person  upon  whom,  under  these  rules,  or  under 
any  direction  of  the  judge,  any  application  is  to  be  served. 

7.  It  shall  be  sufficient  upon  any  application  under  the  Act  to  verify 
by  affidavit  the  title  of  the  tenant  for  life  and  trustees  or  other  persons 
interested  in  the  application  unless  the  judge  in  any  particular  case 
requires  further  evidence.  Such  affidavit  may  be  in  the  form  or  to  the 
effect  of  Form  No.  VIII.  ia  the  Appendix. 

8.  Any  sale  authorised  or  directed  by  the  Court' under  the  Act,  shall 
be  carried  into  effect  out  of  Court,  unless  the  judge  shall  otherwise 
order,  and  generally  in  such  manner  as  the  judge  may  direct. 

9.  Where  the  Court  authorises  generally  the  tenant  for  Hfe  .to  make 
from  time  to  time  leases  or  grants  for  building  or  mining  piirposes 
under  section  10  of  the  Act,  the  order  shall  not  direct  any  particular 
lease  or  grant  to  be  settled  or  approved  by  the  judge  unless  the  judge 
shall  consider  that  there  is  some  special  reason  why  such  lease  or  grant 
should  be  settled  or  approved  by  him.  Where  the  Court  authorises 
any  such  lease  or  grant  ia  any  particular  case,  or  where  the  Court 
authorises  a  lease  under  section  15  of  the  Act,  the  order  may  either 
approve  a  lease  or  grant  already  prepared  or  may  direct  that  the  lease 
or  grant  shall  contain  conditions  specified  in  the  order  or  such  condi- 
tions as  may  be  approved  by  the  judge  at  chambers  without  directing 
the  lease  or  grant  to  be  settled  by  the  judge. 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into  court 
any  capital  money  arising  under  the  Act  may  apply  by  summons  at 
chambers  for  leave  to  pay  the  money  into  court.  (Appendix,  Forms 
IX.,  X.,  XI.) 

11.  The  summons  shall  be  supported  by  an  affidavit  setting  forth — 

1.  The  name  and   address  of   the  person   desiring  to  make  the 

payment. 

2.  The  place  where  he  is  to  be  served  with.notice  of  any  proceeding 

relating  to  the  money. 
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3.  The  amount  of  money  to  be  paid  into  court  and  the  account  to 

the  credit  of  which  it  is  to  he  placed. 

4.  The  name  and  address  of  the  tenant  for  life  under  the  settlement 

hy  whose  direction  the  money  is  to  he  paid  into  court. 

5.  The  short  particulars  of  the  transaction  in  respect  of  which  the 

money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into  court,  Order  may 
may  contain  directions  for  investment  of  the  money  on  any  securities  ^^^8*^^!°" 
authorised  by  section  21,  sub-section  1  of  the  Act,  and  for  payment  Testment. 

of  the  dividends  to  the  tenant  for  life,  either  forthwith  or  upon  pro- 
duction of  the  consent  in  writing  of  the  applicant ;  the  signature  to 
such  consent,  to  be  verified  by  the  affidavit  of  a  solicitor.  But  i£  the 
transaction  in  respect  of  which  the  money  arises,  is  not  completed  at 
the  date  of  payment  into  court,  the  money  shall  not,  without  the  con- 
sent of  the  applicant,  be  ordered  to  be  invested  in  any  securities  other 
than  those  upon  which.cash  under  the  control  of  the  court  may  be 
invested. 

13.  Money  paid  into  court  under  the  Act  shall  be  paid  to  an  account,  Title  of 
to  be  entitled  in  the  matter  of  the  settlement,  with  a  short  description 

of  the  mode  in  which  the  money  arises  if  it  is  necessary  or  desirable 
to  identify  it,  and  in  the  matter  of  the  Act.  (Appendix  Forms  IX., 
X.,  and  XI.). 

14.  Any  person  paying  into  court  any  capital  money  arising  under  Costs  of  pay- 
the  Act  shall  be  entitled  first  to  deduct  the  costs  of  paying  the  money  ™      "*• 
into  court. 

15.  In  aU  cases  not  provided  for  by  the  Act  or  these  rules,  the  exist-  Saymg  of 
ing  practice  of  the  court  as  to  costs  and  otherwise,  so  far  as  the  same  p^ct^f 
may  be  applicable,  shall  apply  to  proceedings  under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  court  in  respect  to  Solicitors' 
proceedings  under  the  Act  shall  be  those  provided  by  the  Rules  of  the  ^llo^^'^oes. 
Supreme  Court  as  to  costs  for  the  time  being  in  force,  so  far  as  they 

are  applicable  to  such  proceedings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  court  in  respect  to  Court  fees, 
proceedings  under  the  Act  shall  be  those  provided  by  the  Rules  of  the 
Supreme  Court  as  to  court  fees  for  the  time  being  in  force,  so  far  as 

they  are  applicable  to  such  proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after  the  31st  Dateof  eom- 
December,  1882.  STulT''* 

19.  These  rules  may  be  cited  as  the  Settled  Land  Act  Eules,  1882.      gj^^^^  j.j(.jg_ 

(Signed)        SELBOENE,  C. 

COLEEIDGE,  L.  0.  J. 
G.  JESSEL,  M.  R. 
NATH.  LINDLET,  L.  J. 
H.  MANISTY,  J. 
E.  FEY,  J. 
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APPENDIX. 

EOEM  I. 

TrruB  OP  PEOOEEDiuas. 

In  the  High  Court  of  Justice, 
Chancery  Division, 

Vice- Chancellor  Bacon, 

or 
Mr.  Justice  Chitty, 
[or  other  Judge  before  whom  the  application  is  to  be  heardS] 

In  the  matter  of  the  '  estate  [or,  of  the  timber  upon  the  estate], 

situate  at  in  the  county  of  ,  [or,  of  the  chattels],  settled  by  a 

settlement  made  by  an  indenture  dated  the  day  of  ,  and  made 

between  [or,  by  the  WiU  of  dated  or,  as  the  case  may  be]. 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 


FOBU  II. 
EoBUAIi  FJlHI  01'  SUMUONS. 

Title  as  in  Eorm  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Boyal  Courts  of  Justice 
on  day,  the  day  of  18     ,  at  o'clock  in  the  forenoon,  on 

the  hearing  of  an  application — 

(«.)  On  the  part  of  A.B.,  the  tenant  for  life  [or,  tenant  in  tail,  or  as  the  case  may 
be,  describing  the  nature  of  the  applicant's  estate"]  under  the  aboTe-mentioned' 
settlement. 

Or,  (b.)  On  the  part  of  A.B.,  the  tenant  for  life  (pr,  as  the  case  may  be)  under  the 
above-mentioned  settlement  an  infant,  by  X.Y.,  his  testamentary  guardian  [or, 
guardian  appointed  by  order  dated  the  ,  or  next  friend]. 

Or,  (o.)  On  the  part  of  CD.  and  E.F.,  the  trustees  of  the  above-mentioned 
settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  {d.)  On  the  part  of  G.S.,  the  tenant  for  life  in  remainder  [or,  tenant  in  tail 
in  remainder,  or  as  the  case  may  be,  describing  the  applicant's  interest]  under  the  above- 
mentioned  settlement  subject  to  the  life  interest  of  A.B.  [or  as  the  case  may  be]. 

Or,  («.)  On  the  part  of  I.J.,  the  purchaser  of  the  lands  [or,  the  timber  upon  the 
lands,  or  chattels,  or  as  the  case  may  be]  settled  by  the  above-mentioned  settlement. 

Or,  (/.)  On  the  part  of  I.  J.,  the  lessee  under  a  mining  lease  dated  the 
18     ,  granted  under  the  powers  of  the  above-mentioned  Act  of  the  mines  and 
minerals  under  the  lands  settled  by  the  above-mentioned  settlement. 

Or,  [g.)  On  the  part  of  I.  J.,  the  mortgagee  under  a  mortgage  intended  to  be 
created  under  sect.  18  of  the  above-mentioned  Act  of  the  lands  settled  by  the 
above-mentioned  settlement. 

Or,  (h.)  On  the  part  of  K.Z.,  interested  under  the  contract  herein-after 
mentioned. 

Dated  the  day  of  18 

This  summons  was  taken  out  by  of  ,  solicitor  for  the  applicant. 

To 

(Add  the  names  of  the  persons  {if  any)  on  whom  the  summons  is  to  be  served.) 


POBM  III. 
StJMMONS  UNBEB  SeOT.  10  FOB  G-BNEEAl  LeASIKO  PoWEBB. 

Title  and  formal  parts  as  in  Forms  I.  and  II.  a.  or  b. 

1.  That  the  applicant  [or  in  the  case  of  an  infant  that  the  said  X.T.  during  the 
infancy  of  the  said  A.S.],  and  each  of  his  successors  in  title  [or  in  the  ease  of  an  infant, 
each  of  the  successors  in  title  of  the  said  A.B.],  being  a  tenant  for  life  or  having 
the  powers  of  a  tenant  for  life  uiider  the  above-mentioned  Act,  may  pursuant  to 
sect.  10  of  the  said  Act  be  authorised  from  time  to  time  to  make  building  [or 
mining]  leases  of  the  lands  comprised  in  the  said  settlement  for  the  term  of 

years  [or  in  perpetuity]-  on  the  conditions  specified  in  the  said  Act  [or  on  other 
conditions  than  those  specified  in  sects.  7  to  9  of  the  said  Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as  between 
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snwf /"'l''"®''*^  and  that  the  same  when  taxed  may  be  paid  out  of  the  property 
may  be    ivS^  '        settlement,  and  that  for  that  purpose  aU  necessary  cUreotions 

,-r,  ^i"'~'^^^  proposed  conditions  ought  not,  except  in  simple  oases,  to  be  set  forth 
in  tne  summons. 


EOEM  IV. 

Summons  otdeb  Sections  10  oe  IS  foe  AuiHOEm  to  oeant  a  paetiottlae  Lease 

■WHEEK  THE  TbNANT  FOE  LiFE  HAS  ENTEEED  INTO  A  CoNTEAOT. 

Title  as  in  Porm  I.  J 
Formal  parts  as  in  Form  II.  a.  or  b. 

1.  That  the  condition^  contract,  dated  the  18  ,  and  made  between  the 
applicant  [<»•  tiie  said  X.T.]  of  the  one  part  and  of  the  other  part,  for  a 
I  bmldmg  or  muung]  lease  to  the  said  of  the  hereditaments  therein  mentioned 
isT^^.r™;  ^^  ^^°^  ^^  conditions  therein  stated,  may,  pursuant  to  sect.  10  [or 
ISJ  ot  the  above-mentioned  Act  be  approved,  and  that  the  said  A.B.  [or  X.T.I  mav 
be  authorised  to  execute  a  lease  in  pursuance  of  the  said  contract. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOEM  V. 

SuMltONS  TTNDEE  SECTtONS  10  OE  15  FOE  AuTHOEITY  TO   OEANT  A  PAETIOtTLAE   LeASE 
WHEN  NO  CONTEAOT  Tr*a  BEEN  ENTEBED  INTO. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  u.  or  b. 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted  to  of  the 
lands  [or  of  the  mansion  house,  &c.],  settled  by  the  said  settlement  may,  pursuant 
to  sect.  10  [or  15]  of  the  above-mentioned  Act  be  approved,  and  that  the  applicant 
[or  the  said  X.T.]  may  be  authorised  to  execute  the  same. 

2.  {Add  application  for  costs  as  i«  Form  III.  2.) 


FoEM  VI. 

SuMMONa  UNDEE  Sechonb  15,  35,  OE  37  FOE  A  Sale  out  op  Oouet  of  the  peingipai 

Mansion  House,  aud  Dehesnes,  oe  of  Timbee  ob  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a.  or  i. 

1.  That  the  applicant  [or  in  the  case  of  an  infant  the  said  X.T.]  maybe  authorised 
to  sell  the  principal  mansion  hoxise  [or  the  timber  ripe  and  fit  for  cutting]  on  the  land 
[or  the  fomitnre  and  chattels]  settled  by  the  above-mentioned  settlement  in  such 
manner  and  subject  to  such  particulars,  conditions,  and  provisions  as  he  may 
think  fit. 

2.  That  the  coats  of  this  application  may  be  taxed  as  between  solicitor  and  client, 
and  that  CD.  and  E.F.,  the  trustees  of  the  said  settlement,  may  be  at  liberty  to 
pay  the  costs  when  taxed  out  of  the  proceeds  of  the  said  sale  [or,  in  the  case  of 
timber,  out  of  the  three-fourths  of  the  proceeds  of  the  said  sale  to  be  set  aside  as 
capital  money  arising  under  the  said  Act],  or  if  this  Form  is  not  applicable  as  in 
Form  III.  2. 


FOEM  VII. 

Summons  unbee  Sections  16,  35,  oe  37  foe  Sai<e  bt  the  Couet  of  the  peinoxpal 
Mansion  House,  and  Demesnes,  oe  ob  Timbee  oe  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a.  or  b. 

1.  That  the  principal  mansion  house  [or  the  timber  ripe  and  fit  for  cutting]  on 
the  land  [or  the  furniture  and  chattels],  settled  by  the  above-mentioned  settlement, 
may  be  sold  under  the  direction  of  the  Court. 

2.  (Application  for  costs  as  in  Form  III.  2.) 

M.  M 
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FOBM  VIIL 

ApprDAvrr  ■vekefuno  Title. 

Title  as  in  Eorm  I. 

I  of  make  oath  and  say  as  follows : 

1.  By  the  ahove-mentioued  settlement  the  above-mentioned  lands  [or  certain 
chattels,  shortly  describing  them]  stand  liinited  to  uses  [or  upon  trusts]  under  ■which 
A.B.  is  [or  I  am]  beneficially  entitled  in  possession  as  tenant  for  life  [or  tenant  in 
tail  or  tenant  in  fee  simple,  with  an  executory  gift  over  or  as  the  ease  may  J«]. 

2.  {If  it  is  the  fact.)  The  said  A.B.  is  an  infant  of  the  age  of  years  or 
thereabouts. 

3.  CD.  of  and  E.E.  of  .  are  trustees  under  the  said  settlement,  with 
a  power  of  sale  of  the  said  lands  [or  with  power  of  consent  to  or  approval  of  the 
exercise  of  a  power  of  sale  of  the  said  lands  contained  in  the  said  settlement,  or  are 
the  persons  by  the  said  settlement  declared  to  be  trustees  thereof  for  purposes  of 
the  above-mentioned  Act]. 


FoEJiIX. 

Stjmmons  undee  Section  22  by  Pueohasee  eoe  PiyiiENT  into  Cottet  op  Pueohase- 
MoNET  OP  Settled  Land,  Tqebee,  oe  Chattels. 

Title  as  in  Eorm  I. 

Formal  parts  as  in  Form  II.  e. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court,  to  the  credit  of  "In 
"  the  matter  of  the  settlement,  dated  the  and  made  between  [or  will,  &o.] 
"  proceeds  of  sale  of  the  A.  estate  [or  as  the  case  may  S«],  and  in  the  matter  of 
"the  Settled  Land  Act,  1882,"  the  sum.  of  £  on  account  of  the  purchase-money 
of  the  said  A.  estate  [or  as  the  case  may  J«],  settled  by  the  said  settlement  [or  wiU, 
&c.]. 

2.  That  such  directions  may  be  given  for  the  investment  of  the  said  sums  when 
paid  into  Court,  and  the  accumulation  or  payment  of  the  dividends  of  the  securities 
representing  the  same,  as  the  Court  may  think  proper. 


FOEM  X. 

Summons  undee  Section  22  eoe  Payment  into  Couet  by  Lessee  undeb  a  Minino 
Lease  (see  Section  11), 

Titie  as  in  Form  I. 

Formal  parts  as  in  Form  II.  /. 

1.  That  the  applicant  may  be  at  Uberty  to  pay  into  Court  to  the  credit  of  "In 
"  the  matter  of  the  settlement  dated  the  and  made  between  [or  the 
"  wiU,  &c/]  mineral  rents  under  lease  dated  the  and  in  the  matter  of  the 
"  Settled  Land  Act,  1882,"  the  sum  of  £  being  three-fourths  [or  one-fourth] 
of  the  rents  payable  by  him  under  the  said  lease  for  the  half-year  ending  the 

less  £  the  costs  of  payment  into  Court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day  of  and 
the  day  of  ia  every  year  during  the  term  created  by  the  said  lease  to 
pay  into  Court  to  the  credit  aforesaid,  so  much  of  the  rents  payable  by  birn  under 
the  said  lease  as  is  by  section  11  of  the  above-mentioned  Act  directed  to  be  set  aside 
as  capital  money  arising  imder  the  said  Act  after  deducting  therefrom  the  costs  of 
payment  in,  the  amount  paid  in  to  be  verified  by  afSdavit. 

3.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into  Court  to  the 
credit  aforesaid,  may  be  invested  in  the  purchase  of  [name  the  investment'],  to  the 
like  credit,  and  that  the  dividends  on  the  said  when  purchased,  may  be  paid 
to  A.B.,  the  tenant  for  life  under  the  above-mentioned  settlement,  during  his  life 
or  until  further  order. 
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FokmXI. 

StnotONa  TOiDEE  Section  22  foe  Patuknt  into  Cotjet  by  Moetoaqee  (see  Seotion  18). 

Title  as  in  Eorm  I. 
Eormal  parts  as  in  Form  II.  g. 

1.  That  the  applicant  maybe  at  liberty  to  pay  into  Court  to  the  credit  of  "  Money 
"  adranoed  on  mortgage  of  lands  settled  by  the  settlement  dated  the  and  made 
"between  [or  the  will,  &c.],  and  in  the  matter  of  the  Settled  Land  Act,  1882," 
the  sum  of  £  being  the  amount  agreed  to  be  advanced  by  bim  on  mortgage 
of  the  lands  comprised  in  the  above-mentioned  settlement,  less  the  costs  of  pay- 
ment in. 

2.  {Add  directions  fen-  investment  as  in  Form  VIII.  2.) 


FOEM  XII. 

Stranioira  ttniiee  Section  26  (1). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a.  or  h. 

1.  That  the  scheme  left'  at  my  chambers  this  day  for  the  execution  of  improve- 
ments on  the  lands  settled  by  the  above-mentioned  settlement  may  be  approved. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FoEM  XIII. 
SxramoNS  tjndee  Section  26,  Sub-section  (2)  (ii),  foe  Appointment  oe  an  Enqineee 

OE  SimVETOE. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  ».  or  b. 

1.  That  M.N.,  of  engiueeer  [or  surveyor],  may  be  approved  as  engineer 
[or  surveyor],  for  the  purposes  of  section  26,  sub-section  (2)  (ii)  of  the  above- 
mentioned  Act. 

2.  (Add  application  for  coats  as  in  Form  III.  2.) 


FOEM  XIV. 
Nomination  op  an  Engineee  oe  Suevetoe  by  the  TEusTEEa. 
Title  as  in  Form  I. 
We  CD.  of  and  E.F.  of  the  trustees  of  the  above-mentioned  settle- 

ment for  the  purposes  of  the  above-mentioned  Act,  hereby  nominate  of 

engineer  [or  surveyor],  for  the  purposes  of  section  26,  sub-section  (2)  (ii)  of  the 
said  Act. 

(Signed)        CD. 


E.F. 


FoEM  XV. 

Summons  uniieb  Section  26,  Sub-section  (2)  (iii). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  «;.  or  6. 

1.  That  CD.  and  E.F.  the  trustees  of  the  above-mentioned  settlement,  for 
the  purposes  of  the  above-mentioned  Act  may  be  directed  to  apply  the  sum  of 
£  out  of  the  capital  money  arising  under  the  said  Act  in  their  hands  subject 
to  the  said  settlement  in  payment  for  Idescribe  the  worTi  or  operation^  being  [part  o/] 
an  improvement  executed  upon  the  lands  subject  to  the  said  settlement  pursuant  to 
a  scheme  approved  by  the  said  CD.  and  E.F.  under  the  said  Act. 

2.  {Add  application  for  coats  as  in  Form  III.  2.) 


U  2 
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EOEM  XVI. 

Stjiqions  tjnbee  Section  26,  Stje-sboiion  3. 

Title  as  ia  Eorm  I. 

Ecirmal  parts  as  in  Eorm  II.  a.  or  J. 

.    1.  That  the  sum  of  &  may  be  ordered  to  be  raised  out  of  the  in  Court 

to  the  credit  of  and  that  the  same  when  raised  may  be  paid  to  upon  his 

undertaking  to  apply  the  same  in  payment  for  [descriie  the  works  or  operation]  being 

part  of  an  improyement  executed  upon  the  land  settled  by  the  above-mentioned 

settlement  pursuant  to  the  scheme  approved  by  Order  dated  the 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


EoE»  XVII. 

Summons  undee  Section  31. 

Title  as  in  Eorm  I. 

Eormal  parts  as  in  Form  II.  «.  or  h 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  carry  into  effect  or  vary  or 
resoiud  as  the  case  may  be"]  the  contract  entered  into  between  the  applicant  of  the  one 
part,  and  of  the  other  part. 

2.  Or  that  such  directions  maybe  given  relating  to  the  said  contract  as  the  judge 
may  think  fit, 

3.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOEM  XVIII. 

Sttmmons  tjndbb  Section  34  foe  Application  os  Monett  paid  foe  a  Lease  ob 

Eeveesion. 

Title  as  in  Eorm  I. 

Formal  parts  as  in  Form  II.  a,  h,  or  d, 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of  a  lease  for  years  \or  life 
or  a  reversion  or  other  interest,  describing  «<]  settled  by  the  above-mentioned  settle- 
ment, may,  pursuant  to  section  34  of  the  above-mentioned  Act,  be  directed  to  be 
applied  for  the  benefit  of  the  parties  interested  under  the  said  settlement  in  such 
manner  as  the  court  may  thiii  fit. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOEM  XIX. 

Summons  undeb  Section  38  eoe  the  Appointment  of  New  Teusiees, 

Title  as  in  Form  I. 

Formal  patts  as  in  Form  II.  u,  b,  c,  or  d. 

1.  That  G-.H.  and  I.J.  may  be  appointed  trustees  under  the  above-mentioned 
settlement  for  the  purposes  of  the  above-mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FoBM  XX. 

Summons  undeb  Section  44. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a,  b,  or  c. 

1.  That  it  may  be  declared  that  {set  out  the  declaration  required), 

2.  {Add  application  for  costs  as  in  Form  III.  2,  or  as  the  circumstances  reqmri.) 
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FOEM  XXI. 

Summons  tjndee  Section  56~roE  Adticb  and  Dibection. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a.  to  7i. 

For  the  opinion,  advice,  and  direction  of  tte  judge  on  the  following  questions : — 

1.  Whether 

2.  Whether 

3.  Whether 

{fir  if  the  qtiestions  involve  complicated  facts) 
for  the  opinion,  advice  and  direction  of  the  judge  on  the  facts  and  questions  sub- 
mitted by  the  statement  left  in  my  chambers  this  day. 
{Add  application  for  costs  as  in  Form  III.  2.) 


FOBM  XXII. 

•SuMitONS  tiHiiBE  Section  60  foe  Appmntmbnt  op  Pebsons  to  exbeoise  Powees  on 

BEHAip  OF  Infant. 

,        Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  b. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to  13,  both  in- 
clusive, and  sections  16  to  20,  both  inclusive,  of  tie  above-mentioned  Act  [or  suck 
other  powers  as  it  is  desired  to  exercise)  may  be  exercised  by  the  said  on  behalf  of 
the  said            during  his  minority. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FoEM  XXIII. 

StJMMONS  FOB  DiEECTIONS  A3  TO  SeETICE  OF  A  PETITION. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II. 

That  directions  may  be  given  as  to  the  persons  to  be  served  with  the  petition 
presented  in  the  above  matter  on  the  day  of  18     . 


SETTLED  LAND  ACT,  1884.  47  &  48  viot. 

0.  18. 


47  &  48  VICT.  Cap.  18.  

An  Act  to  amend  the  Settled  Land  Act,  1882. 

[3rd  July,  1884.] 
Be  it  exacted,  &c.,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884.  Short  title. 

2.  The  expression  "the  Act  of  1882  "  used  in  this  Act  means  the  Interpreta- 
Settled  Land  Act,  1882.  ^'°°- 

3.  The  Act  of  1882  and  this  Act  are  to   be   read  and  construed  Construction 
together  as  one  Act,  and  expressions  used  in  this  Act  are  to  have  the 

same  meanings  as  those  attached  by  the  Act  of  1882  to  similar  expres- 
sions used  therein. 

[By  sect.  4,  a  fine  on  a  lease  is  to  be  capital  money.] 

[By  sect.  5,  the  notice  required  by  sect.  45  of  the  Settled  Land  Act,  1882,  may,  as 
to  a  sale,  exchange,  partition,  or  lease,  be  general.] 
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47  &  48  Viot.       6. — (1.)  In  the  case  of  a  settlement  within  the  meaning  of  section 

'  sixty -three  of  the  Act  of  1882,  any  consent  not  required  hy  the  terms 

As  to  consents  of  the  settlement  is,  not  by  force  of  anything  contaiaed  in  that  Act 

life.  to  be  deemed  necessary  to  enable  the  trustees  of  the  settlement,  or 

any  other  person,  to  execute  any  of  the  trusts  or  powers  created  by  the 

settlement. 

(2.)  In  the  case  of  every  other  settlement,  not  within  the  meaning 
of  section  sixty-three  of  the  Act  of  1882,  where  two  or  more  persons 
together  constitute  the  tenant  for  life  for  the  purposes  of  that  Act, 
then,  notwithstanding  anything  contained  in  sub-section  (2)  of  section 
fifty-six  of  that  Act,  requiring  the  consent  of  aU  those  persons,  the 
consent  of  one  only  of  those  persons  is  by  force  of  that  section  to  be 
deemed  necessary  to  the  exercise  by  the  trustees  of  the  settlement,  or 
by  any  other  person,  of  any  power  conferred  by  the  settlement  exer- 
ciseable  f oT  any  purpose  provided  for  in  that  Act. 

(3.)  This  section  applies  to  dealings  before,  as  well  as  after,  the 
passing  of  this  Act  (a). 

(a)  See  note"  to  sect.  7. 

Powers  given       7.  With  respect  to  the  powers  conferred  by  section  sixty-three  of 
exercised  only  the  Act  of  1882,  the  foUowiag  provisions  are  to  have  effect : — 
•with  leave  of       (i.)  Those  powers  are  not  to  be  exercised  without  the  leave  of  the 
the  Court.  r<     ^ 

Court. 

(ii.)  ■  The  Court  may  by  order,  in  any  case  ia  which  it  thinks  fit, 
give  leave  to  exercise  aU  or  any  of  those  powers,  and  the  order 
is  to  name  the  person  or  persons  to  whom  leave  is  given. 

(iii.)  The  Court  may  from  time  to  time  rescind,  or  vary,  any 
order  made  under  this  section,  or  may  make  any  new  or  further 
order. 

(iv,)  So  long  as  an  order  under  this  section  is  in  force,  neither  the 
trustees  of  the  settlement,  nor  any  person  other  than  a  person 
having  the  leave,  shall  execute  any  trust  or  power  created  by  the 
settlement,  for  any  purpose  for  which  leave  is  by  the  order  given, 
to  exercise  a  power  conferred  T)y  the  Act  of  1882. 

(v.)  An  order  under  this  section  may  be  registered  and  re-registered, 
as  a  lis  pendens,  against  the  trustees  of  the  settlement  named  in 
the  order,  describing  them  on  the  register  as  "  Trustees  for  the 
purposes  of  the  Settled  Land  Act,  1882." 

(vi.)  Any  person  dealing  with  the  trustees  from  time  to  time,  or 
with  any  other  person  acting  under  the  trusts  or  powers  of  the 
settlement,  is  not  to  be  affected  by  an  order  under  this  section, 
unless  and  until  the  order  is  duly  registered,  and  when  necessary 
re-registered  as  a  lis  pendens. 

(vii.)  An  application  to  the  Court  under  this  section  may  be  made 
by  the  tenant  for  Ufe,  or  by  the  persons  who  together  constitute 
the  tenant  for  life,  within  the  meaning  of  section  sixty-three  of 
the  Act  of  1882. 
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(viii.)  An  application  to  rescind  or  vary  an  order,  or  to  make  any  47  &  48  Vict, 
new  or  further  order  under  tHs  section,  may  he  made  also  by  tlie     °"  ^^'  ^'  ^' 
trustees  of  the  settlement,  or  ty  any  person  beneficially  interested 
under  the  settlement. 

(ix.)  The  person  or  persons  to  wliom  leave  is  given  by  an  order 
under  this  section,  shall  be  deemed  the  proper  person  or  persons 
to.  exercise  the  powers  conferred  by  section  sixty-three  of  the 
Act  of  1882,  and  shall  have,  and  may  exercise  those  powers 
accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which  has  taken  place 
before  the  passing  of  this  Act,  under  any  trust  or  power  to  which 
this  section  applies  (i). 

(J)  This  and  the  preceding  section  were  passed  in  consequence  of  the  dif&oulties 
■which  arose  iaSeHarle  and  Webster,  24  Ch.  D.  144,  and  Taylor  y.  Poncia,  26  Ch.  D. 
646,  where  the  question  wq^  raised  whether  trustees,  selling  under  the  common 
trust  for  sale,  could  make  a  good  title  without  the  concurrence  of  the  tenants  for  life 
of  the  purchase-money. 

8.  For  the  purposes  of  the  Act  of  "1882  the  estate  of  a  tenant  by  Curtesy  to  be 
the  curtesy  is  to  be  deemed  an  estate  arising  under  a  settlfement  made  frisTunder 
by  his  wife.  settlement. 


EAILWAY  COMPANIES  ACT,  1867.  ^^t.^nJ!"^' 


30  &  31  VICT.  Cap.  127. 

An  Act  to  amend  the  Law  relating  to  Railway  Companies. 

[20th  August,  1867.] 
Be  it  enacted,  &c.  as  follows : — 

Preliminary. 
I.  This  Act  may  be  cited  as  The  Eailway  Companies  Act,  1867.  Short  title. 

n.  Except  as  in  this  Act  expressly  otherwise  provided,  this  Act  shall  Extent  of 
not  extend  to  Scotland. 

rn.  In  tHs  Act—  Interpreta- 

^^  ..  .,  it.   i  •    J.  tion  of  terms. 

The  term  "  company  "  means  a  railway  company ;  tnat  is  to  say, 

a  company  constituted  by  Act  of  Parliament,  or  by  certificate, 
under  Act  of  Parliament,  for  the  purpose  of  constructing,  main- 
taining, or  working  a  railway  (either  alone  or  in  conjunction 
with  any  other  purpose) : 

The  term  "action"  includes  suit  or  other  proceeding: 

The  term  "  judgment "  includes  decree,  order,  or  rule : 

The  term  "  share  "  includes  stock : 

The  term  "  person  "  includes  corporation :  ,,  ^^  ^^^ 

The  term  "Court  of  Chancery"  or  "Court"  means  the  Court  of  Judicature 
Chancery*  in  England  or  Ireland,  as  the  case  requires :  ^^^'^  j873, 
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30  &  31  Yi6t. 
c.  127,  B.  3. 


The   ^emi    "Gazette"   means,   with,    respect,  to    England,   the 
"London  Gazette,"  and  with  respect  to  Ireland,  the  "Dublin 
Gazette." 


Interim 
restrictions 
on  executions 
against  pro- 
perty of  rail- 
way open  for 
traiSc. 


Extent  of 
protection 
from  seizure. 


Open  for 
public  traffic. 

Contract  after 
the  Act. 

Form  of 
order. 


Protection  of  Rolling  Stock  and  Plant. 

rV.  The  engines,  tenders,  carriages,  trucks,  machinery,  tools,  fit- 
tings, materials,  and  efiEects,  constituting  the  rolling  stock  and  plant 
used  or  provided  by  a  company  for  the  purposes  of  the  traffic  on  their 
railway,  or  of  their  stations  or  workshops,  shall  not,  after  their  railway 
or  any  part  thereof  is  open  for  public  tra£B.c,  be  liable  to  be  taken  in 
execution  at  law  or  in  equity  at  any  time  after  the  passing  of  this  Act 
[and*  before  the  first  day  of  September,  one  thousand  eight  hundred 
and  sixty-eight]  (o),  where  the  judgment  on  which  execution  issues  is 
recovered  in  an  action  on  a  contract  entered  into  after  the  passing,  of 
this  Act,  or  in  an  action  not  on  a  contract  commenced  after  the  passing 
of  this  Act,  but  the  person  who  has  recovered  any  such  judgment  may 
obtain  the  appointment  of  a  receiver,, and,  if  necessary,  of  a  manager, 
of  the  undertaking  of  the  company,  on  application  by  petition  in  a 
summary  way  to  the  Court  of  Chancery  in  England  or  in  Ireland, 
according  to  the  situation  of  the  railway  of  the  company;  and  aU 
money  received  by  such  receiver  or  manager  shall,  after  due  provision 
for  the  working  expenses  of  the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distributed  under  the  direc- 
tion of  the  Court  in  payment  of  the  debts  of  the  company  and  other- 
wise according  to  the  rights  and  priorities  of  the  persons  for  the  time 
being  interested  therein ;  and  on  payment  of  the  amount  due  to  every 
such  judgment  creditor  as  aforesaid  the  Court  may,  if  it  think  fit, 
discharge  such  receiver  or  such  receiver  and  manager  (5). 

(a)  This  time  was  extended  to  1st  September,  1870,  by  31  &  32  Vict.  o.  79  ;  and 
the  Act  is  now  made  perpetual  by  38  &  39  Vict.  o.  31,  which  repealed  the  words  in 
brackets. 

[b)  The  ^.protection  nnder  the  section  from  seizure  of  the  rolling  stock  and  plant 
of  a  railway  which  has  been  opened  for  public  traffic  continues,  although  the 
railway  is  afterwards  closed  for  traffic  {Midland  Waggon  Co.  v.  T]ie  Fotteries,  Shrews- 
bury, and  North  Wales  Zy.  Co.,  6  Q.  B.  D.  36),  and  applies  to  the  railway  plant  of 
every  company  constituted  by  statute  to  construct  or  work  a  railway,  though  that 
may  be  a  subordinate  part  of  its  undertaking  [Great, Northern  Sy.  Co.  v.  Tahourdin, 
13  Q.  B.  D.  320).  Where  a,  railway  company,  being  in  want  of  money,  and 
being  advised  that  it  had  no  power  to  borrow,  sold  part  of  its  rolling  stock  to  a 
waggon  company,  at  the  same  time  making  a  contract  with  the  waggon  company 
for  the  hire  of  the  same  rolling  stock  at  a  rent  which  would  repay  the  purchase- 
money  wfEh  interest  in  five  years,  and  then  for  its  repurchase  at  a  nominal  price, 
the  payment  of  the  rent  being  also  guaranteed  by  three  of  the  directors  of  the 
railway  company,  it  was  held,  that  the  transaction  was  not  a  borrowing  of  money, 
but  a  bond  fide  sale  and  hiring  of  the  roUing  stock,  and  was  valid  against  both  the 
railway  company  and  the  directors  [Yorkshire  Hy.  Waggon  Co.  v.  Maelure,  21  Ch.  D. 
309). 

A  railway,  part  of  which  had  been  occupied  by  another  company,  but  not  opened 
by  the  company  which  made  it,  was  held  not  to.be  open  for  public  traffic  withm  the 
Act  [Be  SeddgeUrt  My.,  19  W.  R.  427  ;  W.  N.  (1871),  3). 

Where  a  judgment  was  recovered  for  money  due  for  services  rendered  both  before 
and  after  the  passing  of  the  Act,  the  Act  was  held  not  to  apply  {fie  Beddgelert  Sy.). 

For  form  of  order,  see  He  Stafford  and  Uttoxeter  Ey.,  W.  N.  (1868),  113 ;  Contract 
Corporation  v.  Tottenham  Ry. ,  ibid,  242  ;  Seton,  422.    See  also  note  («)  to  sect.  6. 
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V.  If  in  any  case  where  property  of  a  company  has  beea  taken  in  30.  &  31  Vict, 
execution  a  question  arises  whether  or  not  it  is  liable  to  he  so  taken  ,  «■  ■ 
notwithstanding  this  Act,  the  same  may  he  heard  and  determined  on  Determina- 

.   an  application  by  either  party  by  summons  in  a  summary  way  to  the  q^ggtio^a 
Court  out  of  which  the  execution  issued,  or  if  the  Court  is  one  of  the  respecting 
superior  Courts  of  law,  then  to  a  judge  of  any  one  of  those  Courts,  and  executions, 
such  determination  shall  be  final  and  binding  (o). 

(c)  The  rules  29 — 32  of  the  Order  of  24  Jan.  1868,  which  regulate  the  practice 
under  these  sections  (see  3  Ch.  xlii.)  are  as  follows  : — 

29.  Every  petition  under  "  The  Railway  Companies  Act,  1867,"  sect.  4,  shall  be 
intituled  in  the  matter  of  the  Act,  and  in  the  matter  of  the  company  in  question, 
and  shall  be  marked  either  with  the  words  "Lord  Chancellor,"  and  the  name  of 
one  of  the  Vice -Chancellors,  or  with  the  words  "Master  of  the  Rolls." 
.  30.  Such  petition  shall  be  served  on  the  company  only,  but  the  Court  may  at  the 
hearing,  if  it  shall  so  think  fit,  adjourn  the  same  for  the  purpose  of  service  on  such 
other  parties,  if  any,  as  the  Court  shall  think  fit. 

31.  Every  order  appointing  a  receiver  or  manager  under  the  last-mentioned 
section,  shall  direct  such  accounts  and  inquiries  as  the  Court  may  think  fit  for 
ascertaining  the  debts  of  the  company,  and  the  rights  and  priorities  of  the  persons 
interested  in  the  money,  to  come  to  the  hands  of  such  receiver  or  manager. 

32.  Every  summons  in  Chancery  under  "The  Railway  Companies  Act,  1867," 
sect.  5,  shall  be  intituled  in  the  matter  of  the  said  Act,  and  in  the  cause  or  matter 
in  which  the  execution  in  question  was  issued,  and  such  summons  shall  be  issued 
out  of  the  chambers  of  the  judge  to  whose  Court  .such  cause  or  matter  is  attached, 
and  such  rules  and  practice  of  the  Court  of  Chancery  as  are  applicable  to  summonses 
for  the  purpose  of  proceedings  not  originating  in  chambers,  and  to  the  proceedings 
thereunder,  shall  be  applicable  to  such  summons  and  the  proceedings  thereunder. 

The  only  evidence  required  in  support  of  a  petition  by  an  unpaid  judgment  Evidence  on 
creditor  is  an  affidavit  that  he  is  such  a  creditor,  and  that  his  judgment  debt  is  application, 
unsatisfied ;  and  that  the  company  is  a  going  concern  carrying  on  its  own  business, 
and  conducting  its  own  traffic  in  the  ordinary  way  {He  Manchester  and  Milford  Uy. 
Co.,  14  Ch.  D.  645,  C.  A.). 

A  railway  company  which  has  never  commenced  to  acquire  the  lands,  or  to  What  com- 
construot  the  railway  authorised  by  its  special  Act,  is  not  an  "undertaking"  panies  not 
within  the  meaning  of  the  Act,  of  which  a  receiver  can  be  appointed  {fie  Birmingham  within  Act. 
and  LiehfieU  Junction  Il.y.Co.,\%C\\..'D.\bh,'M..'&.). 

Wherever  the  judgment  creditor  of  a  railway  company  is  unpaid,  the  appointment  When 
of  a  receiver  or  manager  is  a  matter  of  right ;  and  where  the  company  is  carrying  receiver 
on  its  business  in  the  ordinary  way,  conducting  its  own  traffic  arrangements,  the  appointed, 
appointment  of  a  recei\:er  is  necessary  within  the  meaning  of  the  Act,  and,  as  a 
general  rule,  the  directors,  or  secretary,  or  some  of  them,   will  be  appointed 
managers  where  they  are  acting  fairly;  and  the  order  for  the  appointment  of 
a  manager  wiU  be  made  without  prejudice  to  any  application  on  the  part  of  the 
directors  to  propose  themselves,  or  some  of  their  number,-  to  act  as  managers  {fie 
Manchester  and  Milford  Ry.  Co.,  14  Ch.  D.  645). 

The  powers  of  the  receiver  do  not,  it  seems,  extend  to  getting  in  unpaid  calls  (iJe 
Birmingham,  and  Lichfield  Jwiction  By.  Co.,  18  Ch.  D.  165). 

Arrangements. 

VI.  Where  a  company  are  unable  to  meet  their  engagements  with  Preparation 
their  creditors,  the  directors  may  prepare  a  scheme  of  arrangement  g^^^^g  J  ° 
between  the  company  and  their  creditors  (with  or  without  provisions  arrangement, 
for  settling  and  defining  any  rights  of  shareholders  of  the  company  as 

among  themselves,  and  for  raising,  if  necessary,  additional  share  and 
loan  capital,  or  either  of  them),  and  may  file  the  same  in  the  Court  of 
Chancery*  in  England  or  in  Ireland,  according  to  the  situation  of  the  *  See  Judi- 
principal  office  of  the  company,  with  a  declaration  in  writing  under  Jg*7^''^g^34' 
the  common  seal  of  the  company  to  the  effect  that  the  company  are  (2).  ' 
unable  to  meet  their  engagements  with  their  creditors,  and  with  an 
affidavit  of  the  truth  of  such  declaration  made  by  the  chairman  of  the 
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apply  for 
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board  of  directors  and  by  the  other  directors,  or  tlie  major  part  in. 
number  of  tiem,  to  tbe  best  of  tbeir  respective  judgment  and 
beHef(<?). 

(<?)  For  a  form  of  scheme,  see  Se  Teign  Valley  Ry.  Co.,  18  L.  T.  809 ;  and 
for  leave  given  to  vary  a  scheme  when  filed,  see  Re  Camtrian  My.,  3  Ch.  278;  17 
L.  T.  394. 

Form  of  The  General  Order  of  Jan.  ^4,  1868,  provides  in  the  third  schedule  the  following 

advertisement  form  for  advertisement  of  the  scheme : — 

for  persons  to  In  the  Matter  of  the  EaUway  Company ;  and 

Id.  the  Matter  of  the  Kailway  Companies  Act,  1867. 

Notice  is  hereby  given,  that  on  the  day  of 

18  ,  a  Scheme  of  Arrangement  between  the  above-named  company  and  their 
creditors  [state  here  whether  the  seheim  'contains  or  not  any  provisions  far  settling  the 
rights  of  any  and  what  classes  of  shareholders  as  among  themselves,  or  for  raising  addi- 
tional share  or  loam,  capital,  and  which,  and  to  what  extent']  was  filed  in  the  Court  of 
Chancery,  and  a  copy  of  the  said  scheme  will  be  furnished  to  any  person  requiring 
the  same  by  the  undersigned,  or  at  the  office  of  the  company  at 
on  payment  of  the  regulated  charges  for  the  same. 

A.  and  B.,  of  [Agents  for  C.  and  D.,  of  ], 

Solicitors  for  the  Company. 

Ord.  Jan.  24,       The  same  order  provides  with  reference  to  the  preparation  and  filing  of  the 
1868.  scheme  as  follows : — 

1.  jEvery  scheme  to  he  filed  in  the  Court  of  Chancery,  ptirsitant  to  the  statute  30  ^  31 
'Fiet.  c.  127,  s.  6,  and  every  declaration,   affidavit,  petition,  summons,  notice,  or  other 

proceeding  relative  thereto,  shall  he  intituled  in  the  matter  of  "  The  Railway  Companies 
Act,  1867,"  and  in  the  matter  of  the  company  in  question. 

2.  Every  stie^  scheme  shall  he  marked  either  with  the  words  "  Lord  Chancellor,"  and 
the  name  of  'one  of  the  Vice- Chancellors,  or  with  the  words  "  Master  of  the  Rolls,"  and 
the  matter  of  such  scheme  {unless  removed  by  some  special  order  of  the  Lord  Chancellor  or 
the  Lords  Justices)  shall  accordingly  he  attached  to  the  Court  of  such  Vice-  Chancellor,  or 
to  the  Court  of  the  Master  of  the  Rolls,  as  the  case  may  he,  in  like  manner  and  for  the 
same  purposes  as  causes  are  attached  to  a  particular  Cowrt. 

3.  Every  scheme  to  he  filed  as  aforesaid  shall  he  printed  on  paper  of  the  same  size  and 
description,  and  in  the  same  style  and  manner  as  bills  in  Chancery  are  required  to 
he  printed,  or  shall  he  written  bookwise  upon  paper  of  the  same  size  and  description  as  last 
aforesaid. 

i.  Every  declaration-  and  affidavit  to  he  filed  as  mentioned  in  the  Gth  section  of  the  said 
Act  shall  he  written*  hookwise  upon  paper  of  tlie  same  size  and  description  as  that  on 
which  hills  are  printed. 

5.  Every  such  scheme  shall  be  filed  in  the  o^ffke  of  the  Clerks  of  Records  and  Writs,f 
and  the  declaration  and  affidavit  required  by  section  6  of  the  said  Act  shall  be,  annexed  to 
such  scheme  and  filed  at  the  same  time  therewith,  and  the  Clerks  of  Records  and  IVriis 
shall  not  file  any  such  scheme  imless  accompanied  by  such  declaration  and  affidavit. 

6.  There  shall  he  indorsed  upon  every  scheme  so  filed  as  aforesaid  the  name  and  address 
of  the  solicitor  a/nd  London  agent  [if  any)  of  the  company,  and  also  the  address  for  service 
of  such  solicitor  in  cases  where  an  address  for  service  is  required  by  the  General  Orders  oj 
the  Court. 

7.  Where  a  written  scheme  is  filed,  the  person  bringing  the  same  to  he  filed  shall,  at 
the  same  time,  leave  with  the  Clerks  of  Records  and  JVritsf  a  fair  copy  thereof,  and  the 
Clerks  of  Records  and  TVrits  are  to  examine  such  copy  with  the  scheme  filed,  and  return  it 
so  examined  with  a  certificate  thereon  that  it  is  correct  and  proper  to  he  printed. 

8.  The  directors  are  then  to  cause  the  scheme  to  he  printed  from  such  certified  copy,  m 
paper  of  the  same  size  and  description,  and  in  the  same  type,  style,  and  manner,  as  hill 
are  required  to  be  printed,  and,  before  tlie  expiration  of  four  days  from  the  filing  of  th 
scheme  are  to  leave  a  printed  copy  thereof  with  the  Clerks  of  Records  and  Writs,  with  c 
written  certificate  thereon  by  the  solicitor  of  the  company  that  such  print  is  a  true  copt 
of  the  scheme  so  certified,  and  after  the  expiration  of  such  four  days  no  evidence  of  th 
scheme  having  been  filed  shall  he  admissible  imtil  such  printed  copy  thereof  has  been  filed. 

9.  Every  fifth  line  of  each  page  of  a  printed  scheme  shall  be  numbered. 

Copies  of  Scheme. 

Copies  of  1".  At  any  time  after  the  expiration  of  four  days  from  the  filing  of  a  scheme,  whethe 

scheme.  printed  or  written,  any  person  may  demand,  by  a  requisition  in  writing,  delivered  at  th 

principal  office  of  the  company,  or  at  the  office  of  their  solicitor,  or  of  his  London  agen 


Title  of 
scheme  and 
proceedings. 

Tobe  attached 
to  Court. 


To  be  printed. 


Form  of 
affidavits,  &c. 
*  See  now 
Ord.  LXVI. 
infra. 
Filing  of 
scheme, 
t  See  now 
Judicature 
(Officers)  Act, 
1879; 

Ords.LX.  and 
LXI.  infra. 
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Filing  a 
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in  four  days. 
Lines  to  be_ 
numbered. 


RAILWAT  COMPANIES  ACT,  1867.  171 

{ifatt!/)  any  number,  not  exceeding  ten,  of  printed  copies*  of  the  scheme,  and  the  copies  30  &  31  Vict. 
so  required  shall  on  such  demand  be  delivered  to  the  person  so  requiring  the  same,  with  0.  127  s.  6.' 
a  written  certificate  thereon  by  the  solicitor  of  the  company  that  they  are  true  copies  of 


the  scheme  filed.  *  See  form  of 

11.  Hvery  such  copy  is  on  delivery  to  be  paid  for  at  the  rate  of  one  halfpenny  per  folio,  advertisement 
except  in  the  case  provided  for  by  the  20th  section  of  the  said  Act,f  in  which  case  it  'is  to  for  such 

be  paid  for  at  the  rate  prescribed  by  the  said  Act.  persons  to 

12.  The  notice  to  be  published  in  the  "  Gazette,"  of  the  filing  of  the  scheme,^  shall  be  come  in, 
signed  by  the  solicitor  of  the  company,  or  his  London  agent,  and  shall  state  whether  the  supra. 
scheme  contains  any  provisions  for  settling  and  defining  any  rights  of  shareholders  among  Payment  for 
themselves,  or  for  raising  any  and  what  amount  of  share  or  loan  capital,  and  which,  and  copies. 
shall  set  forth  the  name  and  address  of  the  solicitor  and  London  agent  {if  any)  of  the  .  p  /», 
company,  and  may  be  in  the  form  Ifo.  1  in  the  3rd  schedule  hereto,  with  such  variations  '  ^ 
as  the  circumstances  of  the  case  may  require.  Form  of 

13.  When  a  scheme  has  been  filed  one  of  the  Clerics  of  Records  and  Writs  shall,  at  the  notice. 
request  of  any  person,  give  and  sign  a  certificate  of  the  fling  thereof,  or  of  the  filing  of  a  J  See  sect.  8, 
printed  copy  thereof;   and  such  certificate  may  be  in  the  following  form,  with  such  infra. 
variations  as  the  circumstances  of  the  case  may  require : —  Certificate 

of  filing 

In  the  Matter  of  the  Railway  Companies  Act,  1867,  and  In  the  Matter  scheme, 
of  The            RaEway  Company. 

I  do  hereby  certify  that  a  [printed  or  ■written,  as  the  case  may  be"]  Scheme  of  Ar- 
rangement between  the  above-named  company  and  their  creditors,  under  the  statute 
30  &  31  Victoria,  chapter  127,  section  6,  was  on  the  day  of  ,  18        , 

duly  filed  in  the  High  Court  of  Chancery  in  England,  together  with  the  declaration 
and  af&davit  required  by  the  said  statute  [and  that  a  printed  copy  of  such  scheme 
was  on  the  day  of  duly  filed  in  the  said  Court  pursuant  to  the  General 

Order  of  Court  made  in  that  behalf],  as  appears  by  my  book.    Dated,  &o. 

A.  B., 
Clerk  of  Records  and  Writs,  of  the  High  Court  of 
Chancery  in  England. 

Vn.  Alter  the  filing  of  the  scheme,  the  Court  may,  on  the  applica-  Stay  of 
tion  of  the  company  on  summons  or  motion  in  a  summary  Tray,  restrain  ^''™"^' 
any  action  against  the  company  on  such  terms  as  the  Court  thinks 
fit(e). 

(«)  Under  a  special  Act  it  was  provided  that  a  company  might  issue  debenture  Restraint  of 
stock  to  certain  creditors,  and  a  suspense  period  was  created  wdthan  which  no  action  actions,  &o., 
was  to  be  commenced  -without  leave,  except  in  respect  of  liabilities  contracted  after  during 
the  passing  of  the  Act,  and  it  was  held  that  the  debenture  stock  so  created  was  suspended 
within  the  protection  of  the  Act,  and  that  the  holders  thereof  could  not  without  period, 
leaive  institute  a  suit  for  the  purpose  of  obtaining  payment  of  interest  in  arrear 
{London  Financial  Association  Y.  Wrexham  Ry.  Co.,  18  Eq.  566);  see  Ite  Cambrian  Sy. 
Co.,  3  Ch.  278  ;  Se  Devon  and  Somerset  Ity.,  6  Eq.  610,  as  to  the  jurisdiction  to  restrain 
suits  by  landowners  under  these  sections  while  the  scheme  is  maturing. 

As  the  scheme  when  confirmed  will  not  bind  (under  section  18)  such  outside  Whether 
creditors  or  unpaid  landowners  without  their  individual  consent  (only  mortgagees,  landowners 
holders  of  rent-charges,  shareholders,   and  leasing  companies,  being  bound  by  and  outside 
majorities,  as  mentioned  in  ss.  X — XIV.),  the  Court  ought  not  during  the  maturing  creditors  not 
of  the  scheme,  to  suspend  the  remedies  of  such  outside  creditors  or  unpaid  land-  capable  of 
owners  {Re  Cambrian  Ry.  Co.,  supra),  nor  without  their  written  consent  confirm  any  being  bound 
scheme  which  purports  to  bind  them  {Re  Sristol  and  North  Somerset  Ry.  Co.,  6  Eq.  by  majorities 
448),  unless  it  is  satisfied  that  a  scheme  is  proposed  in  good  faith  which,  if  it  reaches  can  be  re- 
maturity,  will  afford  a  reasonable  prospect  of  providing  for  the  payment  of  the  strained  from 
claim  of  the  person  whose  remedies  are  thus  interfered  with,  and  thus  compensate  suing, 
the  claimant  for  the  temporary  suspension  of  his  remedies  {Re  Cambrian  Ry.  Co.,  3 
Ch.  278).     See  Robertson  v.  Wrexham,  ^c,  Ry.  Co.,  17  W.  R.  137. 

When  the  scheme  is  confirmed  and  inroUed,  outside  creditors  not  included  or  No  juris- 
bound  by  it  may  pursue  their  remedies  without  any  leave  of  the  Court  {Re  Teign  diction  under 
Valley  My.  Co.,  17  W.  R.  817 ;  Ee  East  and  West  Junction  Ry.  Co.,  8  Eq.  87,  91),  and  sects.  7  and  9 
this  section  and  the  9th  have  no  longer  any  application,  as  they  only  give  the  Court  after  inrol- 
an  interim  jurisdiction  during  the  period  of  suspense  {Re  Potteries,  Shrewsbury,  and  ment  of 
North  Wales  Ry.  Co.,  5  Ch.  67).  scheme. 

The  scheme,  though  not  confirmed  within  three  months  under  section  17,  infra, 
was  held  to  be  pending  so  far  as  regarded  protection  by  interim  orders  against 
creditors  {Robertson  v.  Wrexham,  ^c,  Ry.  Co.,  17  W.  R.  137). 
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Undertakiiig 
as  to  damages. 


The  Order  of  24  Jan.,  1868,  provides  as  to  restraining  actions  after  eoheme  filed, 
as  foUows : — 

14.  No  order,  under  section  7  of  the  said  Act,  for  restraining  cm  action  against  the 
company,  by  reason  of  a  scheme  having  been  filed,  shall  be  made,  except  on  an  undertaking 
by  the  company  to  be  answerable  in  such  damages  (if  any)  as  the  Court,  or  the  judge  in 
chambers,  may  think  fit  to  award  in  the  event  of  the  plaintiff  being  ultimately  held  entitled 
to  proceed  with  such  action  ;  and  on  such  further  terms  (if  any)  as  the  Court  orjud^e  may 
think  reasonable. 


Notice  in  _^         VIII.  Notice  of  the  filing  of  the  scheme  shall  be  published  in  the 
"Gazette.         «  Q^zette  "  (/). 

(/)  See  Sohed.  III.  to  the  Order  24  Jan.  1868,  cited  in  note  (d),  p.  170,  mte. 

Stay  of  exe-         IX.  After  such  publication  of  notice  no  execution,  attachment,  or 
cutions,  &o.      other  process  against  the  property  of  the  company  (^r)  shall  be  avail- 
able without  leave  of  the  Court,  to  be  obtained  on  summons  or  motion 
in  a  summary  way  (K). 

Stay  of  scire  (^)  Unpaid  calls  are  property  of  the  company  -within  this  section,  and  am  injuMO- 

facias  against    tiou  will  issue  to  restrain  execution  against  shareholders  in  a  scire  facias  action  (Me 

shareholders.     Devon  and  Somerset  Zy .  Co.,  6  Eq.  610).     As  to  the  circumstances  under  which  a 

creditor  will  be  allowed  to  pursue  his  remedies  notwithstanding  this  section,  see 

Griffiths  v.  Cambrian  Mailway,  17  W.  K.  979,  decided  under  a  special  act  containing 

similar  provisions. 

Application  (A)  An  application  to  issue  execution  notwithstanding   the  pendency  of  the 

by  creditor        scheme  shouM,  if  it  is  confirmed,  be  made  before  the  judge  who  sanctioned  it 

after  sanction    (Sean  of  Christchwrch  v.  East  and  West  Junction  Railway,  17  W.  E.  819).     After  the 

or  inrolment     inrolment  of  the  scheme  this  section  has  no  longer  any  application  (Me  Fotteries,  fc. 

of  scheme.         Mail.  Co.,  5  Ch.  67). 


Assent  by 

mortgagees, 

&c. 


Assent  by 
holders  of 
rentoharge, 
&o. 


Assent  by 
preference 
shareholders. 


Assent  by 

ordinary 

shareholders. 


X.  The  scheme  shall  be  deemed  to  be  assented  to  by  the  holders  of 
mortgages  or  bonds  issued  under  the  authority  of  the  company's  special 
Acts  when  it  is  assented  to  in  writing  by  three-fourths  in  value  of  the 
holders  of  such  mortgages  or  bonds,  and  shall  be  deemed  to  be 
assented  to  by  the  holders  of  debenture  stock  of  the  company  when  it 
is  assented  to  in  writing  by  three-fourths  in  value  of  the  holders  of  such 
stock. 

XI.  Where  any  rentcharge  or  other  payment  is  charged  on  receipts 
of  or  is  payable  by  the  company  in  consideration  of  the  purchase  of 
the  undertaking  of  another  company,  the  scheme  shall  be  deemed  to 
be  assented  to  by  the  holders  of  such  rentcharge  or  other  payment 
when  it  is  assented  to  in  writing  by  three-fourths  in  value  of  such 
holders. 

XII.  The  scheme  shall  be  deemed  to  be  assented  to  by  the  guaran- 
teed or  preference  shareholders  of  the  company  when  it  is  assented  to 
in  writing  as  follows :  If  there  is  only  one  class  of  guaranteed  or  pre- 
ference shareholders,  then  by  three-fourths  in  value  of  that  class,  and 
if  there  are  more  classes  of  guaranteed  or  preference  shareholders  than 
one,  then  by  three-fourths  in  value  of  each  such  class. 

XIII.  The  scheme  shall  be  deemed  to  be  assented  to  by  the  ordinary 
shareholders  of  the  company  when  it  is  assented  to  at  an  extraordinary 
general  meeting  of  the  company  specially  caUed  for  that  purpose. 
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XrV.  Where  the  company  are  lessees  of  a  railway  the  scheme  shall  30  &  31  Vict, 
be  deemed  to  be  assented  to  by  the  leasing  company  when  it  is  assented  °'  ^^^'  "'  ■^*- 


to  as  follows  : —  -  Assent  by 

T  'i.*        ■!_       -I  leasing  com- 

m  writing  by  three-fourths  in  value  of  the  holders  of  mortgages,  jany. 

bonds,  and  debenture  stock  of  the  leasing  company ; 

If  there  is  only  one  class  of  guaranteed  or  preference  shareholders 
of  the  leasing  company,  then  in  writing  by  three-fourths  in  value 
of  that  class,  and  if  there  are  more  classes  of  guaranteed  or  prefer- 
ence shareholders  in  the  leasing  company  than  one,  then  in  writing 
by  three-fourths  iu  value  of  each  such  class  ; 

By  the  ordinary  shareholders  of  the  leasing  company  at  an  extra- 
ordinary general  meeting  of  that  company  specially  called  for  that 
purpose. 

XV.  Provided  that  the  assent  to  the  scheme  of  any  class  of  holders  Assent  of 

of  mortgages,  bonds,  or  debenture  stock,  or  of  any  class  of  holders  of  creditors,  &o., 

,  '  •'  not  affected, 

a  rentcharge  or  other  payment  as  aforesaid,  or  of  any  class  of  guaranteed  unnecessary. 

or  preference  shareholders,  or  of  a  leasing  company,  shall  not  be  re- 
quisite ia  case  the  scheme  does  not  prejudicially  affect  any  right  or 
interest  of  such  class  or  company. 

XVI.  If  at  any  time  within  three  months  (i)  after  the  filing  of  the  Application 
scheme,  or  within  such  extended  time  as  the  Court  from  time  to  time  ^9^  confirma- 
thinks  fit  to  allow,  the  directors  of  the  company  consider  the  scheme  to  scheme. 

be  assented  to  as  by  this  Act  required,  they  may  apply  to  the  Court  by 

petition  in  a  summary  way  for  confirmation  of  the  scheme. 

Notice  of  any  such  application,  when  intended,  shall  be  published  in 

the  Gazette. 

(i)  A  scheme  was  considered  to  be  pending  after  the  three  months  bo  as  to  afford 
protection  against  creditors  {Robertson  v.  Wrexham,  ^e.  Sy.,  17  W.  K.  137). 

XVII.  After  hearing  the  directors,  and  any  creditors  shareholders.  Confirmation 
or  other  parties  whom  the  Court  thinks  entitled  to  be  heard  on  the  °*  scheme. 
application  {k),  the  Court,  if  satisfied  that  the  scheme  has  been  within 

three  months  after  the  filing  of  it,  or  such  extended  time  (if  any)  as 
the  Court  has  allowed  (l),  assented  to  as  required  by  this  Act,  and  that 
no  sufficient  objection  to  the  scheme  has  been  established,  may  confirm 
the  scheme. 

{/c)  Debenture  holders  will  not  be  heard,  if  there  -was  a  statutory  majority,  unless  -^yjjg  ^jy 
in  case  of  fraud  (ije  East  and  West  Junction  Ey.,  8  Eq.  87).    The  Court  required  ^,g  heard, 
the  consent  of  outside  creditors  (who  are  not  within  the  glasses  of  creditors  who  can  /->  i.  -^ 
be  bound  by  a  majority)  before  it  confirmed  a  scheme,  in  Re  Bristol  and  North  '-'"™18 
Somerset  Ry.,  6  Eq.  448;   but  in  Re  Sotnerset  and  Dorset  Ry.,    18  W.  E.   333,  ^realtors. 
Stuart,  V.-C.,  said  that  if  a  creditor  came  to  oppose  the  confirmation,  who  could 
not  show  that  his  dissent  was  reasonable  or  based  upon  a  due  regard  for  his  own 
interests,  he  would  not  regard  the  dissent  of  a  creditor  of  that  kind,  but  would 
confirm  the  scheme.      In  Re  East  and  West  Junction  Ry.  {ubi  sup.)  it  was  held 
that  the  assent  of  outside  creditors  was  not  wanted.    In  any  case  they  ought  not  to 
be  put  in  a  better  position  by  the  scheme  (Stevens  v.  Mid-Sants  Rail.  Co.,  8  Ch. 
Z064).    See  also  Re  Manchester  md  Milford  Ry.,  W.  N.  (1881),  121 ;  Re  Stafford  Ry. 
W.  N,  (1872),  165,  174  ;  20  W.  R.  921.     As  to  unpaid  vendors  appearing  on  the 
petition  and  their  costs,  see  Re  Kington  Ry.,  W.  N.  (1877),  33.  Ord.  24  Jan. 

(l)  The  Order  of  Jan.  24,  1868,  provides  with  reference  to  the  petition  for  con-  1868. 
firmation  of  scheme,  as  follows : —  Petition 

15.  Every  petition  for  confirmation  of  a  scheme  shall  be  presented  by  the  directors  or  the  to  be  by 
major  part  of  them.    Such  petition  shall  not  set  forth  the  scheme,  but  only  refer  thereto  ;  directors. 
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30  &  31  Viot,    and  may  he  in  the  form  M.  2,  in  the  Zrd  schedule  hereto,  with  sueh  mriations  as  the 
0. 127,  B.  17.     cirmmstancea  of  the  ease  may  require. 


Company  not 
to  appear. 
24  Jan.  1868. 
Order  under 
Eailway  Act, 
1867. 


The  following  is  the  form  referred  to : — 


No.  2.  Petition  to  confirm  Scheme. 

In  the  Matter  of  the  Railway 

Company ;  and  in  the  Matter  of  the  Railway 
Companies  Act,  1867. 

Directors  of  the  ahove-named  company 


Company  not 
to  appear. 

Hearing  of 
petition  for 
confirmation 
after  notice. 


Advertise- 
ment of  peti- 
tion to  con- 
firm scheme. 


Purther  notice 
directed  in 
chambers. 


Parties  to 
he  heard  in 
opposition. 


The  humble  petition  of 
Showeth 

That  on  the  day  of  ,  the  directors  of  -the  above-named  company  filed 

in  this  Honourable  Court  a  Scheme  of  Arrangement  between  the  above-named 
company  and  their  creditors. 

Tour  petitioners  therefore  humbly  pray  that  the  scheme  so  filed 
as  aforesaid  may  be  confirmed  by  the  Order  of  this  Honour- 
able Court. 
And  your  petitioners  will  ever  pray,  &o. 

16.  The  petitioners  presenting  such  petition  as  aforesaid  shall,  for  the  purposes  of  such 
petition,  be  treated  as  representing  the  company,  and  the  company  shall  not  otherwise 
appear  on  the  hearing  of  such  petition. 

17.  Wlien  any  petition  to  confirm  a  scheme  is  presented,  the  directors  shall  apply  to 
the  judge  in  chambers  to  appoint  the  day  on  which  the  same  is  to  come  into  the  paper  for 
hearing,  such  day  not  to  be  before  the  expiration  of  three  weeks  from  tJie  time  of  ttteh 

'  application,  and  shall  cause  a  notice  of  the  presentation  thereof  to  be  inserted  as  follows 
(that  is  to  say)  : 

(1)  In  the  case  of  a  company  whose  principal  office  is  within  ten  miles  from  the  General 
Fast  Office  in  the  "London  Gaaette,^^ jmd  in  such  two  London  daily  morning  newspapers 
as  the  judge  m  chambers  shall  direct. 

(2)  In  the  case  of  any  other  company,  in  the  ^^  London  Gaisette,'''  and  in  sueh  two  local 
newspapers  circulating  in  the  district  where  the  principal  office  of  such  company  is  situate, 
as  the  judge  in  chambers  shall  direct. 

Sueh  notice  shall  state  the  day  on  which  the  scheme  was  filed,  and  the  day.on  which 
the  petition  was  presented,  and  the  day  on  which  the  same  is  directed  to  come  into  the 
paper  for  hearing,  and  the  name  and  address  of  the  solicitor  and  London  agent  {if  any)  of 
the  company,  and  may  be  in  the  form  No.  3  in  the  3rd  schedule  hereto,  with  such  varia- 
tions as  the  circumstances  of  the  case  may  require. 

The  foUowiag  is  the  form  referred  to : — 

In  the  Matter  of  the  Railway  Company,  and  In  the  Matter 

of  the  Railway  Companies  Act,  1867. 

Notice  is  hereby  given  that  a  petition  was,  on  the  day  of  18    ,  pre- 

sented to  the  Lord  Chancellor  [or  the  Master  of  the  Rolls]  by  the  Directors  of  the 
above-named  company,  praying  the  confirmation  of  a  Scheme  of  Arrangement 
between  the  said  company  and  their  creditors,  filed  in  the  Court  of  Chancery  on 
the  day  of  .    And  that  the  said  petition  is  directed  to  be  heard  before 

the  Vioe-Ohancellor  Sir  \or  before  the  Master  of  the  Rolls]  on  the  day 

of  ,  18     ,  and  any  person  whose  interests  are  afEected  by  such  scheme,  and 

who  may  be  desirous  to  oppose  the  making  of  an  order  for  the  confirmation  thereof 
under  the  above  Act,  should  enter  an  appearance  at  the  Office  of  the  Clerks  of 
Records  and  Writs  on  or  before  the  day  of  ,  18    ,  and  appear  by  him- 

self or  counsel  at  the  hearing  of  the  said  petition.  And  a  copy  of  the  scheme  and 
petition  will  be  furnished  to  any  person  requiring  the  same  by  the  undersigned,  or 
at  the  office  of  the  company,  at  ,  on  payment  of  the  regulated  charge  for  the 

same. 

A.  and  B.,  of  [Agents  for  C.  and  D.,  of  ],  Solicitors  for  the 

Petitioners. 

18.  The,  petition  shall  not  come  on  to  he  heard  until  at  least  fourteen  clear  days  after 
the  insertion  of  such  notice  as  aforesaid.  Such  notice  shall,  at  least  once  in  every  entire 
weeh,  reckoned  from  Sunday  morning  to  Satv/rday  evening,  which  shall  have  elapsed 
between  the  time  of  the  first  insertion  tliereof,  and  the  day  on  which  such  petition  is 
directed  to  come  into  the  paper  for  hearing,  he  again  inserted  in  such  two  London  or  local 
newspapers  as  aforesaid  on  such  day  or  days  as  the  judge  in  chambers  shall  direct. 

19.  Any  creditor,  shareholder,  or  other  party  whose  rights  or  interests  are  affected  by 
such  scheme,  and  who  shall  be  desirous  to  be  heard  in  opposition  to  the  confirmation  thereof, 
shall,  at  least  two  clear  days  before  the  day  on  which  the  petition  for  confirmation  is 
directed  to  come  into  the  paper  for  hearing,  enter  an  appearance  at  the  Office  of  the  Clerks 
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of  Secords  and  Writs ;  and,  in  default  of  so  doing,  shall  not  he  entitled  to  he  heard,  30  &  31  Vict. 

unless  hy  the  special  leave  of  the  Court.  o.  127,  s.  17. 
20.  Any  person  so  entering  an  appearance  shall  he  deemed  to  have  suhmitted  himself  to 


the  Jurisdiction  of  the  Court  as  to  the  payment  of  costs  and  otherwise.  Jurisdiction 

as  to  costs. 
Rules  21 — 28  of  the  Order  of  24th.  Jan.  1868,  which  related  to  the  enrolment  of  Enrolment. 
the  Scheme,  -were  annulled  by  R.  S.  C,  April,  1880.   See  now  as  to  enrolment,  Ord. 
LXI.  rr.  10,  11,  infra. 

XVULI.   Tlie   scheine  -vrlien  confirmed    shall   be    enrolled    in  tlie  Enrolment  of 
Court  (m),  and  thencefortli  the  same  shall  he  binding  and  effectual  to  ^°  ®™®" 
all  intends,  and  the  proyisions  thereof  shall,  against  and  in  favour  of 
the  company  and  all  parties  assenting  thereto  or  bound  thereby,  have 
the  like  effect  as  if  they  had  been  enacted  by  parliament. 

(m)  An  application  by  a  judgment  creditor  to  restrain  a  company  from  enrolling 
an  order  confirming  a  scheme  was  granted  under  the  powers  given  by  the  35th  rule, 
post,  p.  176  {Se Devon  and  Somerset  Ey.,  6  Eq.  615). 

XIX.  Notice  of  the  confirmation  and  enrolment  of  the  scheme  shaU  Notice  of 

m  TT.i     t  '     ,1      r^        , t  confirmation 

be  published  m  the  Ctazette.  of  scheme. 

XX.  The  company  shall  at  aU  times  keep  at  their  principal  oflB.ce  Company  to 

printed  copies  of  the  scheme,  when  confirmed  and  enrolled,  and  shall  ^^^?  prmted 
r  r  '  >  copies  or 

seU.  such  copies  to  all  persons  desiring  to  buy  the  same  at  a  reasonable  scheme  for 

price,  not  exceeding  sixpence  for  each  copy.  ^^^®' 

If  the  company  fail  to  comply  with  this  provision  they  shall  be  liable  Penalty  for 
to  a  penalty  not  exceeding  twenty  pounds,  and  to  a  further  penalty  not 
exceeding  five  pounds  for  every  day  during  which  such  failure  con- 
tinues after  the  first  penalty  is  incurred,  which  penalties  shall  be 
recovered  and  applied  as  penalties  under  "  The  Eailways  Clauses  Con- 
solidation Act,  1845,"  are  recoverable  and  applicable. 

XXI.  "Where  a  company  whose  principal  oflfice  is  situate  in  England  Provision  for 
have  a  railway  or  part  of  a  railway  in  Scotland  the  following  provi-  raUways  or 
sions  shall  have  effect :  part  in  Soot- 

(1.)  Any  scheme  under  this  Act  shall  be  filed  in  the  Court  of 
Chancery*  in  England ;  oaKcl; 

(2.)  Where,  after  the  filing  of  the  scheme,  any  person  who  is  not  1873,8.34(2). 
amenable  to  the  jurisdiction  of  the  Court  of  Chancery*  in  England 
brings  any  action  against  the  company  in  Scotland,  the  Court  of 
Session  may,  on  the  application  of  the  company  by  petition  in  a 
summary  way,  sist,  stay,  or  interdict  the  same  on  such  terms  as 
the  Court  thinks  fit ; 

(3.)  Notice  of  the  filing  of  the  scheme  shall  be  published  in  the 
"  Edinburgh  Gazette,"  and  after  such  publication  no  diligence 
against  the  property  of  the  company  in  Scotland  shall  be  available 
for  any  person  who  is  not  amenable  to  the  jurisdiction  of  the  Court 
of  Chancery  in  England  without  the  leave  of  the  Court  of  Session, 
to  be  obtained  on  petition  in  a  summary  way. 

In  this  section  the  term  "  Court  of  Session  "  means  either  division  of 
the  Ooiirt  of  Session,  or  in  time  of  vacation  the  Lord  Ordinary  oflBciating 
on  the  Bills. 
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30  &  31  Vict.  XXII.  The  Lord  Phancellor  of  Great  Britain,  with,  the  advice  and 
"'  '  ^'  •  assistance  of  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery, 
General  orders  the  Master  of  the  EoUs,  and  the  Vice-ChanceUors,  or  any  two  of  those 
for  regulation  judges,  and  the  Lord  Chancellor  of  Ireland,  with  the  advice  and  assist- 
Court  of  ance  of  the  Lord  Justice  of  Appeal  in  Chancery  and  the  Master  of  the 

Chancery.        Eolls,  or  one  of  them,  may  from  time  to  time  make  general  orders  for 

the  regulation  of  the  practice  of  the  Courts  of  Chancery  in  England 

and  Ireland  jespectively  under  this  Act  (?i). 

{«)  The  ofder  of  24th  January,  1868,  provided  as  to  the  general  practice  under 
this  Act  as  follows : — 

Orders  in  33.  All  orders  made  m  chamiers  under  "  The  Sailway  Companies  Act,  1867,"  shall  lie 

chambers  drawn  up  in  chambers  tmless  specially  directed  to  be  drawn  up  by  the  registrar,  and  shall 

under  the  be  entered  in  the  same  manner  and  in  the  same  office  as  other  orders  drawn  wp  in  chambers. 

Act.  34.  In  cases  not  expressly  provided  for  by  the  said  Act  or  by  the  rules  of  this  order,  the 

Greneral  General  Orders  and  practice  of  the  Court  {including  the  course  of  proceeding  and  practice 

practice  '"  '^^  judges'  chambers,  and  the  course  of  proceeding  and  practice  as  to  rehearings  before 

ap-plicable  ^^^  """*  j^9^,  or  before  the  Lord  Chancellor  or  Lords  Justices)  shall,  so  far  as  such 

'         General  Orders  and  practice  are  applicable  and  not  inconsistent  with  the  said  Act  or  this 
order,  apply  to  all  proceedings  in  the  Court  of  Chancery  under  the  said  Act. 
Powers  of  35.  The  power  of  the  Cowrt  a/nd  of  the  judge  in  chambers  to  enlarge  or  abridge  the  time 

judge  in  for  doing  any  act  or  taking  any  proceeding,  to  adjourn  or  review  any  proceeding,  and  to 

ohamhers.  give  amy  direction^  as  to  the  course  of  proceeding ,  shall  be  the  same  in  proceedings  in  Chancery 

under  the  said  Act,  as  in  proceedings  under  the  ordinary  jurisdiction  of  the  Court. 
Order  to  be  38.   The  general  interpretation  clauses  contained  in  the  Consolidated  Orders  of  the  Court 

a  Greneral  of  Chancery  shall  extend  and  apply  to  this  order,  and  this  order  shall  be  deemed  one  of  the 

Order.  General  Orders  of  the  Court. 

Date  of  order.  ^^-  ^^^^  order  shall  come  into  operation  on  Monday  the  3rd  day  of  February,  1868,  and 
shall  apply  to  all  schemes  filed  under  the  said  Act,  and  to  all  proceedings  in  Chancery  to 
be  had  vmder  the  same  Act,  provided  always,  that  all  proceedings  taken  under  the  said  Act 
before  this  order  shall  have  come  into  operation  shall  have  the  same  validity  as  they  would 
have  had  if  this  order  had  not  been  made. 

Loan  Capital. 
Priority  of  XXIII.  AH  money  borrowed  or  to  he  borrowed  hy  a  company  on 

mortgage  or  hond  or  debenture  stock  under  the  provisions  of  any  Act 
'  authorizing  the  borrowing  thereof  shall  have  priority  against  the 
company  and  the  property  from  time  to  time  of  the  company  over  all 
other  claims  on  account  of  any  debts  incurred  or  engagements  entered 
into  by  them  after  the  passing  of  this  Act :  Provided  always,  that  this 
priority  shall  not  afEect  any  claim  against  the  company  in  respect  of 
any  rentcharge  granted  cr  to  be  granted  by  them  in  pursuance  of 
"The  Lands  Clauses  Consolidation  Act,  1845,"  or  "  The  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860,"  or  in  respect  of  any  rent 
or  sum  reserved  by  or  payable  under  any  lease  granted  or  made  to  the 
company  by  any  person  in  pursuance  of  any  Act  relating  to  the  com- 
pany which  is  entitled  to  rank  in  priority  to,  or  pari  passu  with,  the 
interest  or  dividends  on  the  mortgages,  bonds,  and  debenture  stock ; 
nor  shall  anything  hereinbefore  contained  affect  (o)  any  claim  for  land- 
taken,  used,  or  occupied  by  the  company  for  the  purposes  of  the  rail- 
way, or  injuriously  affected  by  the  construction  thereof,  or  by  the 
exercise  of  any  powers  conferred  on  the  company. 

(o)  These  words  only  relate  to  the  contents  of  this  section,  and  landowners  are 
not  exempted  from  the  operation  of  the  previous  clauses  of  the  Act  [Re  Cambrian 
Ey.  Co.,  3  Ch.  278). 
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_  [Sects.  2t — 26  relate  to  the  issue  of  railway  debenture  stoot,  subject  to  the  pro-  30  &  31  Vict 

visions  of  the  Companies  Clauses  Act,  1863.     By  sects.  27—29,  raUwaycompanies  o    127 

may  issue  shares  or  stock  at  a  discount.     Sect.  30  relates  to  the  audit  of  railway  ss.  24—37. 
accounts.     By  sects.  31 — 35  the  provisions  as  to  abandonment  of  raUwavs  under 


stat.  13  &  H  Vict.  c.  83,  are  amended,  and  it  is  provided  that  on  the  abandonment   Sections 
of  a  railway  being  authorized,  the  parliamentary  deposit  shaU  be  paid  out  to  the  XXIV.— 
persons  who  would  have  been  entitled  to  it  if  the  railway  had  been  opened ;  see  XXXVII 
9  &  10  Vict.  0.  20,  p.  49,  ante.     Sect.  36  amended  sect.  85  of  8  &  9  Vict.  c.  18  ;  see 
marginal  note,  p.  46,  ante.     Sect.  37  relates  to  the  costs  of  arbitrations  as  to  lands 
taken  under  the  Lands  Clauses  Act.] 


JUDGMENT  ACT,  1864.  27  &  28  vict. 

0. 112. 

27  &  28  VICT.  Cap.  112.  


An  Act  to  amend  the  Law  relating  to  future  Judgments,  Statttte-i,  and 
Recognizances.  [29th  July,  1864.] 

Whereas  it  is  desirable  to  assimilate  the  la-w  affecting  freehold, 
copyhold,  and  leasehold  estates  to  that  affecting  purely  personal 
estates  in  respect  of  future  judgments,  statutes,  and  recognizances  (o) : 
Therefore  be  it  enacted,  &c.  as  foUows : — 

(a)  This  must  mean  common  law  recognizances,  and  not  those  which  are  entered 
into  by  persona  who  give  security  to  the  Court  of  Chancery  (now  the  Chancery 
Division),  for  the  latter  are  never  registered  but  enrolled.  See  Ksher  on  Mortgages, 
111,  note  (0). 

I.  No  judgment,  statute,  or  recognizance  to  he  entered  up  after  the  Future  judg- 

passing  of  this  Act  shall  affect  any  land  (of  whatever  tenure)  until  ^^^^'  ^-y 

such  land  shall  have  been  actually  delivered  in  execution  {h)  by  virtue  land  until 

of  a  writ  of  elegit  or  other  lawful  authority  (c)  in  pursuance  of  such  ^^^^  delivered 
.  °  .  ./   \  /        JT  jn  execution, 

judgment,  statute,  or  recognizance. 

(b)  These  words  mean  that  in  the  case  of  lands  as  in  the  case  of  chattels  no  Hen  Priority  of 
is  obtained  by  a  delivery  of  the  writ,  unless  followed  by  a  return  to  the  writ  and  judgments 
actual  execution,  but  the  question  of  priority  of  judgments  inter  se,  depends  on  the  inter  se. 
date  at  which  the  active  step   of  delivery  of  the  writ  to  the  sherifi  was  taken 
{Champneya  v.  Bin-land,  19  W.  R.  148  ;  JRe  Cowhridge  Ry.,  6  Eq.  413 ;   Gtiest  v.  Coio- 
bridge  Ry.,  6  Eq.  619;  Se  Bailey,  W.  N.  (1869),  43  ;  Se  Duke  of  Newcastle,  8  Eq. 
700  ;  Earl  of  Cork  v.  Susaell,  13  Eq.  210). 

(«)  The  Act  does  not  apply  to  an  interest  which  cannot  be  taken  in  execution,  e.  g.,  Interest 
a  remainder  (Se  South,  9  Gh.  369).     If  there  is  any  obstacle,  e.g.,  if  the  debtor's  which  cannot 
interest  is  an  equity  of  redemption,  the  creditor's  remedy  was  to  institute  an  action  be  taken  in 
to  remove  the  obstacle  {Se  Cowhridge  Sy.,  5  Eq.  413  ;  Thornton  y.  Finch,  4  Giflf.  515  ;   execution. 
Guest  V.  Cowhridge  Sy.,  6  Eq.  619  ;   17  W.  R.  7  ;  Beckett  v.   Buckley,  17  Eq.   435  ;   j-auitable 
Satton  V.  Maywooi,  9  Ch.  229  ;    WelU  v.  Xilpin,  18  Eq.  298).  interests 

Under  the  present  practice  it  is  not  necessary  to  institute  a  fresh  action  for  the 
purpose;  and  "equitable  execution,"  as  it  is  called,  may  be  obtained  by  the 
appointment  of  a  receiver  in  the  original  action  {Anglo-Italian  Bank  v.  Bavies,  9 
Ch.  D.  275 ;  Smith  v.  Cowell,  6  Q.  B.  D.  75 ;  Salt  v.  Cooper,  16  Ch.  D.  644) ;  who 
may  be  appointed  even  after  final  judgment  {Salt  v.  Cooper).  Nor  is  it  necessary 
now  for  the  creditor  previously  to  sue  out  an  elegit  where  the  interest  is  not 
extendible  {Ex  parte  Evans,  Se  Watkins,  11  Ch.  D.  691 ;  13  Ch.  D.  252)  ;  and  a 
receiver  may  be  appointed  of  debts  and  sums  of  money  to  which  garnishee  proceed- 
ings are  not  applicable  {Westhead  v.  Siley,  25  Ch.  D.  413).  A  receiver  may  also  be 
appointed  of  the  separate  estate  of  a  married  woman  at  the  instance  of  a  solicitor 
whose  bill  she  had  taxed  under  the  Solicitors  Act,  1843  {Se  Peace,  24  Ch.  D.  405). 
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27  &  28  Vict. 
0.  112,  s.  1. 

Sequestration. 

Right  of 
judgment 
creditor  to 
redeem. 

Interpreta- 
tion of  terms. 


Creditor  to 
whom  land 
delivered  in 
execution 
entitled  to 
obtain  sum- 
mary order. 


"Actually 
delivered  in 
execution." 
Sale  at  in- 
stance of 
judgment 
creditor. 
Railway  Com- 
panies Act, 
1867. 


As  to  the  power' of  the  Court  to  direct  inquiries  hefore  appointing  a  receiver,  see 
Ord.  L.  r.  15a,  infra. 

Where  persona  holding  the  debtor's  land  under  a  voluntary  conveyance^  yielded 
their  claims  and  gave  up  possession  to  sequestrators,  this  was  held  delivery  in 
execution  by  lawful  authority  (Re  Rush,  10  Eq.  442). 

As  to  the  judgment  creditor's  right  to  redeem  prior  incumbrances,  see  Mildred  v. 
Austin,  8  Eq.  220. 

n.  In  the  construction  of  this  Act  the  term  "  judgment  "  shall  be 
taken  to  include  registered  decrees,  orders  of  Courts  of  Equity  and 
Bankruptcy,  and  other  orders  having  the  operation  of  a  judgment ; 
and  the  term  "  land "  shall  he  taken  to  include  all  hereditaments, 
corporeal  or  incorporeal,  or  any  interest  therein ;  and  the  term 
"debtor"  shall  be  taken  to  include  husbands  of  married  women, 
assignees  of  bankrupts,  committees  of  lunatics,  and  the  heirs  or 
devisees  of  deceased  persons. 

[By  sect.  3  every  writ  or  other  process  of  execution  of  any  such  judgment, 
statute  or  recognizance,  by  virtue  whereof  any  land  shall  have  been  actually 
delivered  in  execution,  shall  be  registered  in  the  name  of  the  debtor.  See  23  &  24 
Vict.  o.  38,  s.  2,  p.  104,  ante.  The  registration  may  be  made  before  the  return  to 
the  writ,  Ghampmys  v.  Bw/rland,  19  W.  E..  148.] 

IV.  Every  creditor  to  whom  (d)  aisyj  land  of  his  debtor  shall  have 
been  actually  delivered  in  execution  ((^c?)  by  virtue  of  any  such  judg- 
ment, statute,  or  recognizance,  and  whose  writ  or  other  process  of 
execution  shall  be  duly  registered,  shall  be  entitled  forthwith,  or  at 
any  time  afterwards  while  the  registry  of  such  writ  or  process  shall 
continue  in  force,  to  obtain  from  the  Court  of  Chancery,  upon  petition 
in  a  summary  way,  an  order  for  the  sale  (e)  of  his  debtor's  interest  in 
such  land,  and  every  such  petition  may  be  served  upon  the  debtor 
only ;  and  thereupon  the  Court  shall  direct  aU  such  inquiries  to  be 
made  as  to  the  nature  and  particulars  of  the  debtor's  interest  in  such 
land,  and  his  title  thereto,  as  shall  appear  to  be  necessary  or  proper  ; 
and  in  making  such  inquiries,  and  generally  in  carrying  into  effect 
such  order  for  sale,  the  practice  of  the  said  Court  with  respect  to  sales 
of  real  estates  of  deceased  persons  for  the  payment  of  debts  shall  be 
adopted  and  followed,  so  far  as  the  same  may  be  found  conveniently 
applicable  (/). 

Id)  A  creditor  who  had  obtained  an  order  in  an  administration  suit  against  a 
defendant  for  payment  of  money  into  Cowrt,  which  order  had  been  enforced  by  the 
sequestration  of  tiie  Court,  was  held  not  to  be  within  the  section,  the  land  having 
been  delivered  in  execution  not  to  him  but  to  the  Court  [Johnson  v.  Burgess,  15  Eq. 
398). 

(dd)  That  is,  "delivered  in  execution";  see  Angh-Itaiian  Bank  y.  Davies,  9 
Ch.  D.  p.  283. 

[e)  The  section  applies  only  to  judgments  entered  up  after  the  passing  of  the  Act, 
29th  July,  1864  ;  see  sect.  1,  and  Re  Isle  of  Wight  Ferry  Co.,  34  L.  J.  Ch.  194  ;  11 
Jur.  N.  S.  279. 

A  railway  company's  lands  may  be  ordered  to  be  sold  under  the  section  ;  but  the 
Court  will  not  order  a  sale  if  the  debtor's  interest  is  not  of  a  saleable  nature,  but 
will  direct  inquiries  [Re  Bishop's  Waltham  Ry.  Co.,  2  Ch.  382 ;  Gardner  v.  Zondon, 
Chatham  and  hover  Ry.  Co.,  ibid.  386) ;  and  see  now  30  &  31  Vict.  o.  127,  ante,  p. 
167,  protecting  the  rolling  stock  and  plant  of  railways  from  execution,  and  autiio- 
rising  railway  companies,  who  are  unable  to  meet  their  engagements,  to  file  schemes 
of  arrangement,  and  after  filing  such  scheme  to  apply  for  stay  of  actions,  suits, 
and  executions. 
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f/].  J°'  ^o™  of  inquiries  in  the  case  of  lands  belonging  to  a  tailway  company,  27  &  28  Vict 
rn    W  W'^f«?lN-^"",?i-^r"*"-^2/-  Co.,   2  Eq.  262;  and  lie  Fcntnor  Hariolr     L  112,  c  4 
Co.,  W.N.  (1866  ,  9;  13  L.  T.  793;  and  for  form  of  inquiries  in  ordinary  oases,  ' 

Bee^  parte  Clark  G  N.  E.  335,  and  compare  Seton,  U40.     Where  surplus  lands  Form  of 
Co    9^   668^  ^      '^  ^^  *^''  ^  ^'^^  '^^  ordered  -without  inquiries  {Se  Colne  Valley  inquiry. 

V .  If  it  ahaU  appear  on  making  such  inquiries  that  any  other  debt  Where  there 
due  on  any  judgment,  statute,  or  recognizance  is  a  charge  on  such  oreditora 
land,  the  creditor  entitled  to  the  benefit  of  such  charge  (whether  prior  notice  of' sale 
or  subsequent  to  the  charge  of  the  petitioner)  shall  be  served  with  ^^l  ^^^ 
notice  of  the  said  order  for  sale,  and  shall  after  such  service  be  bound 
thereby,  and  shall  be  at  liberty  to  attend  the  proceedings  under  the 
same,  and  to  have  the  benefit  thereof ;  and  the  proceeds  of  such  sale 
shall  be  distributed  among  the  persons  who  may  be  found  entitled 
thereto,  according  to  their  respective  priorities  {g). 

(g)  See  Guest  v.  Cowiridge  Ry.,  5  Eq.  413 ;  Ee  Duke  of  Neioeastle,  8  Eq.  700. 

yi.  Every  person  claiming  any  interest  in  such  land  through  or  Parties  claim- 
under  the  debtor,  by  any  means  subsequent  to  the  delivery  of  such  j°^  interest 
land  in  execution  as  aforesaid,  shall  be  bound  by  every  such  order  for  debtor  bound 
sale,  and  by  all  the  proceedings  consequent  thereon.  ^7  °^^^^  for 

VII.  This  Act  shall  not  extend  to  Ireland.  -g  ,'   ,    , 

Act. 
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0.  40. 
31  &  32  VICT.  Cap.  40. 


An  Act  to  amend  the  Law  relating  to  Partition. 

[25th  June,  1868.] 
Be  it  enacted,  &c.  as  foUows  : 

I.  This  Act  may  be  cited  as  the  Partition  Act,  1868.  Short  title. 

n.  In  this  Act  the  term  "  the  Court "  means  the  Court  of  Chancery  As  to  the 
in  England  (a),  the  Court  of  Chancery  in  Ireland,  the  Landed  Estates  q^j^      ^ 
Court  in  Ireland,  and  the  Court  of  Chancery  of  the  County  Palatine  of 
Lancaster,  within  their  respective  jurisdictions. 

(a)  Now  the  Chancery  Division  of  the  High  Court  (Jud.  Act,  1873,  sect.  34  The  Court. 
(2),  infra. 

m.  In  a  suit  for  partition  where,  if  this  Act  had  not  been  passed,  a  Power  to 
decree  for  partition  might  have  been  made  (oa),  then  if  it  appears  to  ^  °^gj.  ^  °jq 
the  Court  that,  by  reason  of  the  nature  of  the  property  to  which  the  instead  of 
suit  relates,  or  of  the  number  of  the  parties  mterested  or  presumptively     ^'^'on. 
interested  therein,  or  of  the  absence  or  disability  of  some  of  those 
parties,  or  of  any  other  circumstance,  a  sale  of  the  property  and  a 
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31  &  32  Vict. 
c.  40,  o.  3. 


"  Parties 
intereisted." 

jJ^Act  retro- 
Bpeotive. 
Sale  of 
interest 
subject  to 
executory 
devise  over. 
Sale  of  part. 
Sale,  where 
ordered. 


Form  of 
order. 


distribution  of  tte  proceeds  would  be  more  beneficial  for  the  partif 
interested  than  a  division  of  the  property  between  or  among  them,  ti 
Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the  partie 
interested  (J),  and  notwithstanding  the  dissent  or  disability  of  an 
others  of  them,  direct  a  sale  of  the  property  accordingly,  and  ma 
give  all  necessary  or  proper  consequential  directions  {bb). 

(oa)  See  Siffga  v.  Peacoch,  20  Ch.  D.  200 ;  22  Ch.  D.  284,  and  Boyd  v.  Allen,  5 
Ch.  D.  622  ;  31  W.  E.  644,  cited  in  note  (c)  to  sect.  4;  Miles  v.  Jarvis,  W.  !■ 
(1883),. 203. 

(i)  Incumbrancers  upon  the  shares  of  persons  entitled  in  conmion  to  real  estai 
are  parties  interested  within  the  section  {Davenport  v.  King,  W.  N.  (1883),  133 
31  W.  E.  911). 

(bb)  As  to  the  Act  being  retrospective,  see  Lys  v.  Lys,  7  Eq.  126 ;  Fryory.  Fry  or. 
19  Eq.  595. 

Where  property  had  been  left  to  three  persons,  subject  to  an  executory  devis 
over,  if  all  died  without  issue,  'the  Court  directed  a  sale,  subject  to  the  executor 
gift  over  {Groves  v.  Carb^t,  29  L.  T.  129;  W.  N.  (1873),  29). 

A  decree  was  made  for  sale  of  part  of  a  property  and  partition  of  the  rest  {RoebiM 
V.  Ohadebet,  8  Eq.  127). 

This  section  gives  the  Court  power  to  sell  where  for  any  reason  it  thinks  a  saJ 
would  be  more  beneficial  than  a  partition  ;  and  the  sale  may  be  directed  on  tb 
application  of  any  person  interested  {Drinkwater  v.  Eatcliffe,  20  Eq.  528).  Th 
power  is  discretionary  and  is  not  controlled  by  the  provisions  of  sect.  5  {Gilbert  i 
Smith,  11  Ch.  I>.  78,  afBrmed,  nam.  Fitt  v.  Jones,  5  App.  Gas.  651).  The  ten 
"beneficial"  means  beneficial  in  a  pecuniary  sense  {Drinkwater  v.  FatcUffe)  ;  se 
also  Allen  v.  Allen,  21  TV.  R.  842.  A  sale  was  directed  where  the  propert 
consisted  of  a  farnihouse  and  buildings  and  thirty  acres  of  land  divisible  int 
thirty-six  shares  {Drinkwater  v.  Eateliffe) ;  and  so,  where  houses  were  divisible  int 
336  parts,  and  the  owners  of  63  parts  requested  a  sale  {Gilbert  v.  Smith,  afBrmet 
nam.  Fitt  v.  Jones).  But  a  sale  must  be  more  beneficial  for  all  parties  intereste 
{Corporation  of  Stiddersjield-v.  Jaoomb,  W.  N.  (1874),  80;  Fleming  v.  Crouch,  W.  1> 
(1884),  111). 

If  the  plaintiff  claims  a  sale,  he  should  allege  in  his  pleadings  that  it  will  be  moi 
beneficial  than  a  partition  {Fvaiis  v  Fvans,  W.  N.  (1883),  48 ;  31  W.  R.  495). 

For  form  of  order  see  Seton,  1005,  No.  3  ;  as  varied  in  Sykes  v.  Sehojield,  1 
Ch.  D.  629 ;  Fe  Sardinum,  16  Ch.  D.  360 ;  Waits  v.  Bingley,  21  Ch.  D.  674 ;  3 
W.  R.  698. 


Sale  on 
application 
of  certain 
proportion 
of  parties 
interested. 


What  discre- 
tion the 
Court  has 
under  this 
section. 


IV.  In  a  suit  for  partition,  where,  if  this  Act  had  not  been  passed 
a  decree  for  partition  might  have  been  made,  then  if  the  party  o 
parties  interested,  individually  or  collectively,  to  the  extent  of  on 
moiety  or  upwards  in  the  property  to  which  the  suit  relates,  reques 
the  Court  to  direct  a  sale  of  the  property  and  a  distribution  of  th 
proceeds  instead  of  a  division  of  the  property  between  or  among  th 
parties  interested,  the  Court  shall,  unless  it  sees  good  reason  to  th 
contrary,  direct  a  sale  of  the  property  accordingly,  and  give  all  neces 
sary  or  proper  consequential  directions  (c). 

(c)  ' '  The  4th  section  seems  to  me  to  be  perfectly  distinct  from  the  3rd,  for  wherea 
"  the  3rd  section  in  terms  applies  only  where  the  Court  is  satisfied  that  a  partitio 
"  is  inconvenient  and  not  beneficial  for  the  parties,  there  is  no  such  condition  in 
"  serted  in  the  4th  section;  and  whereas  under  the  3rd  section  a  discretionar 
"  power  was  given  to  the  Court  to  order  a  sale,  if  it  thought  a  sale  more  beneficis 
' '  than  a  partition,  the  4th  section  makes  it  imperative  on  the  Court,  in  a  certai 
"  state  of  circumstances,  to  order  a  sale,  and  if  less  than  half  desire  a  partition,  the 
' '  the  half  requiring  the  sale  shall  have  the  preponderating  voice,  and  the  Com 
"  shall  be  bound  to  give  them  a  sale  wholly  irrespective  of  the  3rd  section.  Bu 
"  stUl  there  is  a  certain  discretion  left  to  the  Court,  so  that  the  Court  can  refuse 
"  sale  where  it  is  manifestly  asked  through  vindictive  feeUng,  or  is  on  any  otht 
"  ground  unreasonable." — Fer  Lord  Batherley,  in  Femberton  v.  Barnes,  6  Ch.  68{ 
See  also  Ia/s  v.  Ijys,  7  Eq.  126  ;  Saxlon  v.  liartUy,  W.  N.  (1879),  94  ;  27  W.  R.  6i; 
where  a  sale  was  refused ;   Wilkinson  v.  Jobems,  16  Eq.  14,  where  it  was  held  ths 
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though  the  owner  of  one  moiety  of  property  was  yearly  tenant  of  the  whole,  and  31  &  32  Vict, 
occupied  it  for  commercial  purposes,  and  also  resided  thereon,  this  was  no  sufficient      u.  40,  u.  4. 

reason  against  a  sale  under  the  section  ;  Houghton  v.  Gibson,  "W.  N.  -(1877),  32  ;  46    

L.  J.  Ch.  366  ;  25  W.  R.  269  ;  Rowe  v.  Gray,  5  Ch.  D.  263,  where  it  was  held  that  • 
the  fact  that  the  income  of  an  infant  defendant  was  likely  to  he  materially  dimi- 
nished was  not  a  good  reason  against  a  sale  (but  see  Langmead  v.  Cockerton,  W.  N. 
(1877),  43 ;  2b  W.  R.  316) ;  Forter  v.  lopes,  7  Ch.  D.  358  ;  Flemingy.  Crouch,  "W".  N. 
(1884),  111.  A  married  woman,  tenant  for  life  of  a  moiety  for  her  separate  use 
with  remainder  as  she  shall  appoint,  is  an  owner  of  that  moiety  within  the  section 
{^Parker  v.  Trigg,  W.  N.  (1874),  27). 

Where  there  is  a  subsiiting  trust  for  sale  the  Court  has  no  jurisdiction  under  the  Trust  for 
Act  at  all,  the  property  being  money  and  not  land  {Biggs  v.  Peacock,  22  Ch.  D.  284  ;   sale. 
20  Ch.  D.  200) ;  secus,  where  there  is  a  mere  power  {Boyd  v.  Allen,  24  Ch.  D.  622  ; 
31  W.  R.  544).     See  also  Taylor  v.  Grange,  15  Ch.  D.  165  ;   13  Ch.  D.  223  ;  Swaine 
V.  Denby,  14  Ch.  D.  326,  where  the  testator  had  himseK  fixed  the  time  at  which  a 
sale  was  to  take  place,  audit  was  held  that  the  Court 'could  not  anticipate  it.  i^- 

V.  In  a  suit  for  partition  where,  if  this  Act  had  not  been  passed,  a  Any  party 

decree  for  partition  might  have  been  made,  then  if  any  party  interested  "fy  '^^  ^°^ 
'■  °  .  '  J  r       J  gale  unless 

in  the  property  to  Tyhich  the  suit  relates  requests  the  Court  to  direct  a  other  parties 

sale  of  the  property*  and  a  distribution  of  the  proceeds  instead  of  a  Purchase 
,....,,  share  of  party 

division  of  the  property  between  or  among  the  parties  interested,  the  desiring  sale. 

Court  may,  if  it  thinks  fit,  unless  the  other  parties  interested  in  the 
property,  or  some  of  them,  undertake  to  purchase  the  share  of  the 
party  requesting  a  sale,  direct  a  sale  of  the  property,  and  give  all 
necessary  or  proper  consequential  directions,  and  in  case  of  such  under- 
taking being  given  the  Court  may  order  a  valuation  of  the  share  of  the 
party  requesting  a  sale  in  such  manner  as  the  Court  thinks  fit,  and 
may  give  all  necessary  or  proper  consequential  directions  (c?). 

{d)  The  3rd  and  4th  sections  haying  provided  that  a  decree  for  sale  shall  be  made  Sale  on 
when  a  sale  is  beneficial,  or  when  persons  entitled  to  more  than  a  moiety  of  the  pro-   application 
perty  ask  for  it,  the  5th  section  is  an  extension,  not  a  limitation,  of  those  sections,   of  any  party 
and  provides  that  any  party,  plaintiff  or  defendant,  may  ask  for  and  have  a  sale  entitled, 
whether  the  Court  considers  it  beneficial  or  not,  unless  the  other  parties  interested 
undertake  to  purchase  the  applicant's  share  {Drinkwater  v.  Batcliffe,  20  Eq.  528  ; 
Gilbert  v.  Smith,  11  Ch.  D.  78).     If  the  other  parties  undertake  to  purchase  the 
applicant's  share,  and  so  prevent  the  sale  of  the  property  as  a  whole,  the  applicant 
for  the  sale  of  the  property  as  a  whole  may  decline  to  sell  his  share,  and  may  with- 
draw his  application  and  ask  for  a  partition  {Williams  v.  Games,  10  Ch.  204).     See, 
however.  Lord  Satherley's  remarks  as  to  the  connection  of  ss.  3,  4,  5,  6,  in  Pember- 
ton  v.  Barnes,  6  Ch.  685. 

VI.  On  any  sale  under  this  Act  the  Court  may,  if  it  thinks  fit,  allow  Authority  for 
any  of  the  parties  interested  in  the  property  to  bid  at  the  sale,  on  such  ^^^  ^^  °  ^  " 
terms  as  to  non-payment  of  deposit,  or  as  to  setting  ofE  or  accounting 

for  the  purchase-m6ney  or  any  part  thereof  instead  of  paying  the  same, 
or  as  to  any  other  matters,  as  to  the  Court  seem  reasonable  (e). 

(e)  The  party  having  the  conduct  of  the  sale  vriU  not  usually  be  aUowed  to  bid  Leave  to  bid. 
( Verrall  v.  Cathcart,  W.  N.  (1879),  100 ;  27  W.  R.  646) ;  but  under  special  circum- 
stances this  may  be  permitted  {Pennington  v.  Dalbiac,  18  W.  R.  684) ;  see  also  Wil- 
kinson T.  Joberns,  16  Eq.  14  ;  Houghton  v.  Gibson,  W.  N.  (1877),  32 ;  25  W.  R.  269 ; 
46  L.  J.  Ch.  366. 

VII.  Section  thirty  of  the  Trustee  Act,  1850,  shall  extend  and  apply  Application  of 
to  cases  where,  in  suits  for  partition,  the  Court  directs  a  sale  instead  of  trustee  Act. 
a  division  of  the  property  (/). 

(/)  See  sect.  30  of  the  Tnistee  Act,  1850,  ante,  p.  77,  and  note  thereto.     Sect.  1 
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31  &  32  Viot. 
0.  40,  s.  8. 

Application 
of  proceeds 
of  sale. 


Leases  and 
Sales  of 
Settled 
Estates  Act, 
1856. 


Sale  out  of 
Court. 


Judgment  for 
sale,  how  far 
a  conversion. 


Parties  to 

partition 

suits. 


of  the  Trustee  Extension  Act,  1852,  applies  to  sales  under  the  Partition  Acts,  and 
is  not  limited  to  oases  of  persons  under  disability  {Beckett  v.  Sutton,  19  Ch.  D.  646). 

VIII.  Sections  twenty-tkree  to  twenty-five  (both  inclusive)  of  the 
Act  of  the  session  of  the  nineteenth  and  twentieth  years  of  her  Majesty's 
reign  (chapter  one  hundred  and  twenty),  "  to  facilitate  leases  and  sales 
of  settled  estates  "  (g),  shall  extend  and  apply  to  money  to  be  received 
on  any  sale  effected  under  the  authority  of  this  Act  (A). 

(g)  The  Leases  and  Sales  of  Settled  Estates  Act,  1856,  the 'Act  here  referred  to, 
was  repealed  by  the  Settled  Estates  Act,  1877,  s.  58,  but  this  does  not  affect  the 
application  of  these  sections  to  proceedings  under  the  Partition  Act,  1868 ;  see 
Mordaunt  v.  Benwell,  19  Ch.  D.  302  ;  ReBarlcer,  17  Ch.  D.  241.  The  sections  are  as 
follows  :  "  All  money  to  be  received  on  any  sale  effected  under  the  authority  of  this 
Act,  or  to  be  set  aside  out  of  the  rent  or  payments  reserved  on  any  lease  of  earth, 
coal,  stone,  or  minerals  as  aforesaid,  may,  3  the  Court  shall  think  fit,  be  paid  to  any 
trustees  of  whom  it  shall  approve,  or  otherwise  the  same  shall  be  paid  into  the  Bank 
of  England  or  Ireland,  as  the  case  may  be,  to  the  account  of  the  Accountant- General 
of  the  Court  of  Chancery,  ex  pm-te  the  applicant  in  the  matter  of  this  Act,  and  in 
either  case  such  money  shall  be  applied  as  the  Court  shall  from  time  to  time  direct 
to  some  one  or  more  of  the  following  purposes  (namely) : 

"  The  purchase  or  redemption  of  the  land  tax,  or  the  discharge  or  redemption  of 
any  incumbrance  affecting  the  hereditaments  in  respect  of  which  such  money 
was  paid  ;  or,  affecting  any  other  hereditaments  subject  to  the  same  uses  or 
trusts ;  or, 

"  The  purchase  of  other  hereditaments  to  be  settled  in  the  same  manner  as  the 
hereditaments  in  respect  of  which  the  money  was  paid  ;  or 

' '  The  p^ment  to  any  person  becoming  absolutely  entitled ' '  (sect.  23). 

"  The  application  of  the  money  in  manner  aforesaid  may,  if  the  Court  shall  so 
direct,  be  made  by  the  trustees  (if  any)  without  any  application  to  the  Court,  or 
otherwise  upon  an  order  of  the  Court  upon  the  petition  of  the  person  who  would  be 
entitled  to  the  possession  or  the  receipt  of  the  rents  and  profits  of  the  land  if  the 
money  had  been  invested  iu  the  purchase  of  land"  (sect.  24). 

"  TJntil  the  money  can  be  applied  as  aforesaid,  the  same  shall  be  from  time  to 
time  invested  in  Exchequer  BUls,  or  in  Three  per  Centum  Consolidated  Bank  Annui- 
ties, as  the  Court  shall  think  fit :  and  the  interest  and  dividends  of  such  Exchequer 
Bills  or  Bank  Annuities  shall  be  paid  to  the  person  who  would  have  been  entitled 
to  the  rents  and  profits  of  the  land  if  the  money  had  been  invested  in  the  purchase 
of  land"  (sect.  25). 

The  corresponding  sections  of  the  Settled  Estates  Act,  1877,  are  ss.  34 — 36. 

(A)  A  sale  may  be  directed  to  take  place  out  of  Court,  and  without  bringing  the 
proceeds  of  sale  into  Court  {Hayward  v.  Smith,  W.  N.  (1869),  37 ;  20  L.  T.  70 ; 
Chuhl  V.  Pettipher,  W.  N.  (1872),  HO).  But  the  Court  refused  to  direct  payment  of 
the  proceeds  of  sale  to  trustees  where  the  only  persons  interested  were  a  married 
woman  and  an  infant  [Eigga  v.  Dorkis,  13  Eq.  280),  and  where  some  of  the  persons 
interested  were  married  women  resident  in  Australia  (Aston  v.  Meredith,  13  Eq.  492) ; 
and  see  Strugnell  v.  Strugnell,  27  Ch.  D.  258.  A  judgment  for  sale  in  a  partition 
action  converts  the  shares  of  parties  not  under  disability  who  die  before  the  sale 
(Arnold  v.  Dixon,  19  Eq.  113  ;  Steed  v.  Freeee,  18  Eq.  192) ;  and  this  is  also  the  case 
with  respect  to  the  shares  of  infants  (Myett  v.  Mekin,  25  Ch.  D.  735),  or  married 
women  who  may  have  re- converted,  or  consented  to  the  sale  (Wallace  v.  Greenwood, 
16  Ch.  D.  362) ;  and  where  a  married  woman  has  elected  to  treat  the  property  as 
converted  (Fowler  v.  Scott,  19  W.  E.  972).  In  the  case  of  persons  under  disability, 
however,  an  equity  for  re-conversion  arises  by  force  of  the  above  sections  of  the 
Settled  Estates  Act,  1856  ;  and  consequently  the  share  of  an  infant  (Foster  v.  Foster, 
1  Ch.  D.  588),  of  a  married  woman  who  has  done  nothing  to  affect  her  equity  to 
re-conversion  (Mildmay  v.  Quicke,  6  Ch.  D.  553),  and  of  a  lunatic  (Grimviood  v. 
Bartels,  W.  N.  (1877),  177  ;  25  "W.  R.  843  ;  Se  Barker,  17  Ch.  D.  241 ;  Jte  Fares, 
12  Ch.  D.  333),  so  dying,  wiU  be  treated  as  realty ;  but  the  heir  takes  it  as  personal 
estate  (Mordav/nt  v.  Benwell,  19  Ch.  D.  302).  Tte  share  of  a  married  woman  who 
elects  by  examination  in  Court  to  take  it  as  personal  estate  may  with  her  consent 
be  paid  to  her  husband  (Stamdering  v.  Ball,  11  Oh.  D.  652).  "Where  the  fund  was 
under  200Z.  it  was  paid  to  her  on  her  separate  receipt,  without  separate  examina- 
tion, on  an  affidavit  of  no  settlement  ( Wallace  v.  Greenwood) .  See  further  as  to 
married  women,  the  Married  Women's  Property  Act,  1882,  infra. 

IX.  Any  person  who,  if  this  Act  had  not  been  passed,  might  have 
maintained  a  suit  for  partition,  may  maintain  such  suit  against  any  one 


PARTITION  ACT,  18G8.  Ig3 

or  more  of  the  parties  interested,  -without  serving  the  other  or  others  31  &  32  Viot. 

(if  any)  of  those  parties ;  and  it  shall  not  be  competent  to  any  de-     °'  *^'  °-  ^ 

fendant  in  the  suit  to  object  for  want  of  parties  ;  and  at  the  hearing 

of  the  cause  the  Court  may  direct  such  inquiries  as  to  the  nature  of 

the  property,  and  the  persons  interested  therein  and  other  matters,  as 

it  thinks  necessary  or  proper  with  a  view  to  an  order  for  partition  or 

sale  being  made  on  further  consideration ;  but  all  persons,  who,  if  this  Farther 

Act  had  not  been  passed,  would  have  been  necessary  parties  to  the  consideration. 

suit,  shall  be  served  with  notice  of  the  decree  or  order  on  the  hearing, 

and  after  such  notice  shall  be  bound  by  the  proceedings  as  if  they  had 

been  originally  parties  to  the  suit,  and  shall  be  deemed  parties  to  the 

suit ;  and  all  such  persons  may  have  liberty  to  attend  the  proceedings ; 

and  any  such  person  'may,  within  a  time  limited  by  general  orders, 

apply  to  the  Court  to  add  to  the  decree  or  order  («). 

(i)  A  sale  cannot  be  ordered  until  aU  persons  interested  are  before  the  Court  Where  an 
UllildmayY.  Quiche,  20E<f.  537),  or  service  on  absent  persons  has  been  dispensed -with  order  for  sale 
(Partition  Act,  1876,  as.  3,  4,  post).  If  all  persons  interested  are  parties,  then,  if  wUl  be  made, 
the  title  is  proved  at  the  hearing,  an  immediate  judgment  for  sale  may  be  given 
(Leesy.  Coulton,  20  Eq.  20;  Gilbert  y.  Smith,  2  Ch.  D.  686;  Surnelly.  Burnell,  11 
Ch.  D.  213) ;  but  if  their  titles  are  not  proved  at  the  hearing  an  order  for  sale  may- 
be made  conditional  on  it  being  certified  that  all  persons  interested  are  parties 
{Senior  v.  Hereford,  4  Ch.  D.  494  ;  Seton,  1004,  1005).  If  all  persons  interested  are 
not  parties,  the  Court  can  only  order  a  sale  on  further  consideration,  or  give  liberty 
to  apply  in  chambers  with  reference  to  a  sale,  when  it  shall  have  been  certified  that 
all  persons  interested  are  either  parties  or  have  been  served  -with  notice  of  the  judg- 
ment {Mildmay\.  Quiche;  Buckingharmr.  Sellick,  22  L.  T.  370;  Powell  Y.  Powell,  10 
Ch.  130  ;  Gilbert  v.  Smith,  2  Ch.  D.  686),  or  the  Court  dispenses  with  service  on  the 
absent  party,  or  presumes  his  death  [Jackson  v.  Lomas,  23  W.  E.  744  ;  Mawlinson  v. 
Miller,  1  Ch.  D.  52).  An  inquiry  may  be  directed  as  to  inoumbrances  [Fawthrop  v. 
Stoehs,  W.  N.  (1884),  118). 

The  application  for  a  sale  should  be  made  in  the  judge's  chambers,  though 
inquiries  may  be  directed  in  a  district  registry  {Syhea  v.  Schofield,  14  Ch.  D.  629). 

Trustees  represent  their  cesluia  que  trmt  in  actions  for  partition  or  sale  {Stace  v.  Trustees 
Gaffe,  8  Ch.  D.  451 ;  Goodrich  v.  Marsh,  W.  K.  (1878),  186;  Simpson  v.  Demy,  10  represent 
Ch.  D.  28).  cestuis  que 

The  Act  does  not  compel  the  Court  to  act  in  the  absence  of  any  parties  interested  trmt. 
{Dodds  V.  Gronow,  20  L.  T.  104  ;  17  W.  R.  511 ;  Lester  v.  Alexander,  W.  N.  (1869),  Service  on 
75) ;  and  where  a  decree  for  sale  had  been  made  in  the  absence  of  such  parties  who  parties  not 
were  out  of  the  jurisdiction,  the  Court  refused  to  allow  the  decree  to  be  acted  on  in  before  the 
their  absence,  and  directed  notice  to  be  given  to  them  by  advertisement  [Peters  v.   Court. 
Bacon,  8  Eq.  125  ;  and  see  Teall  v.  Watts,  11  Eq.  213)  ;  and  when  the  parties  out  of 
the  jurisdiction  were  interested  in  the  legal  estate  it  was  held  that  they  must  be 
served  [Hwrry  v.  Surry,  10  Eq.  346  ;  18  W.  R.  829) ;  but  not  where  the  legal  estate 
was  in  trustees  who  were  before  the  Court  [Silver  v.  Udall,  9  Eq.  227). 

The  words  "  further  consideration  "  in  this  section  do  not  necessarily  imply  that  "  Further 
there  must  be  a  further  eonsideratiou  in  Court  [Powell  v.  Powell,  10  Ch.  130).    The  considera- 
Court  may  give  liberty  to  apply  that  the  hearing  on  further  consideration  may  be  in  tion." 
chambers  [Gilbert  v.  Smith,  2  Ch.  D.  686  ;  24  W.  R.  568). 

X.  In  a  suit  for  partition  the  Court  may  make  such  order  as  it  Costs  in 
thinks  just  respecting  costs  up  to  the  time  of  the  hearing  {h).  fuLV°^ 

[k)  See  E.  S.  C.  1883,  Ord.  LXV.  The  general  rule  is  that  the  entire  costs  of  Costs, 
the  action  are  borne  by  the  parties  in  proportion  to  their  shares  [Cannon  v.  Johnson, 
11  Eq.  90  ;  40  L.  J.  Ch.  46  ;  19  "W.  B.  175  ;  23  L.  T.  583 ;  Osborn  v.  Osborn,  6  Eq. 
338  ;  18  L.  T.  679  ;  Miller  v.  Marriott,  7  Eq.  1 ;  17  W.  E.  41 ;  19  L.  T.  304  ;  Simp- 
son V.  Sitchie,  16  Eq.  103  ;  Ball  v.  Kemp-  Welch,  14  Ch.  D.  512 ;  49  L.  J.  Ch.  528  ; 
43  li.  T.  116,  where  a  sale  was  directed  ;  Bowes  v.  Marquis  of  Bute,  27  W.  R.  750, 
where  there  was  a  partition).  But  the  Court  has  a  discretion,  and  this  rale  may  be 
departed  from  under  special  eiroumstances.  See  Wilkinson  v.  Joberns,  16  Eq.  14; 
Wilhinson  v.  Castle,  37  L.  J.  Ch.  467 ;  16  W.  R.  501 ;  Porter  v.  lopes,  7  Ch.  D.  367. 
See  also  Morgan  &  Wurtzburg  on  Costs,  p.  240  et  seq. 
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31  &  32  Vict. 
,=.  40,  a.  12. 

Jurisdiction 
of  County 
Courts  ia 
partition. 


28  &  29  Vict. 


[Sect.  11  is  repealed  by  Statute  Law  Revision  and  Civil  Procedure  Act,  1881.] 

XII.  In  England  the  County  Courts  sliall  have  and  exercise  the  like 
power  and  authority  as  the  Court  of  Chancery  in  suits  for  partition 
(including  the  power  and  authority  conferred  by  this  Act)  in  any  case 
where  the  property  to  which  the  suit  relates  does  not  exceed  in  value 
the  sum  of  five  hundred  pounds,  and  the  same  shall  be  had  and 
exercised  in  like  manner  and  subject  to  the  Hke  provisions  as  the 
power  and  authority  conferred  by  sect.  1  of  the  County  Courts 
Act,  1865. 


39  &  40  Vict, 
c.  17. 


Short  title. 


AppUoation 
of  Act. 


Power  to  dis- 
pense with 
service  of 
notice  of 
decree  or 
order  in 

.  cases. 


PARTITION   ACT,   1876. 

39  &  40  VICT.  Cap.  17. 

An  Act  to  amend  the  Partition  Act,  1868. 

[27th  June,  1876.] 

I.  This  Act  may  be  cited  as  the  Partition  Act,  1876,  and  shall  be 
read  as  one  with  the  Partition  Act,  1868. 

II.  This  Act  shall  apply  to  actions  pending  at  the  time  of  the 
passing  of  this  Act  as  well  as  to  actions  commenced  after  the  passing 
thereof,  and  the  term  "action,"  includes  a  suit,  and  the  term 
"judgment  "  includes  decree  or  order. 

III.  Where  in  an  action  for  partition  it  appears  to  the  Court  that 
notice  of  the  judgment  on  the  hearing  of  the  cause  cannot  be  served 
on  all  the  persons  on  whom  that  notice  is  by  the  Partition  Act,  1868, 
required  to  be  served,  or  cannot  be  so  served  without  expense  dispro- 
portionate to  the  value  of  the  property  to  which  the  action  relates,  the 
Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the  parties 
interested  in  the  property,  '  and  notwithstanding  the  dissent  or 
disability  of  any  others  of  them,  by  order,  dispense  with  that  service 
on  any  person  or  class  of  persons  specified  in  the  order,  and,  instead 
thereof,  may  direct  advertisements  to  be  published  at  such  times  and 
in  such  manner  as  the  Coujt  shall  think  fit,  calling  upon  all  persons 
claiming  to  be  interested  in  such  property  who  have  not  been  so  served 
to  come  in  and  establish  their  respective  claims  in  respect  thereof 
before  the  Judge  in  Chambers  within  a  time  to  be  thereby  limited. 
After  the  expiration  of  the  time  so  limited  all  persons  who  shall  not 
have  so  come  in  and  established  such  claims,  whether  they  are  within 
or  without  the  jurisdiction  of  the  Court  (including  persons  under  any 
disability),  shall  be  bound  by  the  proceedings  in  the  action  as  if  on 
the  day  of  the  date  of  the  order  dispensing  with  service  they  had  been 
served  with  notice  of  the  judgment,  service  whereof  is  dispensed  with ; 
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and  thereupon  tlie  powers  of  the  Court  under  the  Trustee  Act,  1850,  39  &  40  Vict, 
shall  extend  to  their  interests  in  the  property  to  which  the  action     "•  ^^'  °'  ^' 
relates  as  if  they  had  been  parties  to  the  action  ;  and  the  Court  may 
thereupon,  if  it  shall  think  fit,  direct  a  sale  of  the  property  and  give 
all  necessary  or  proper  consequential  directions  («). 

(a)  For  form  of  order  giving  leave  to  apply  at  Chambers  for  an  order  dispensing  Dispensing 
with  service,  see  Se  Hardiman,  16  Ch.  D.  360.     An  order  dispensing  with  service  with  service 
can  only  be  made  by  the  Judge  himself.     Where  two  of  the  persons  interested  were  of  judgment, 
out  of  the  jurisdiction,  and  one  of  them  had  not  been  heard  of  for  seven  and  the 
other  for  three  years,  service  was  dispensed  with,  and  no  advertisement  was  issued 
{Sarfon    v.    Barton,    W.   N.    (1877),    23) ;    but    service    of    the    judgment,    and 
advertisements,  should  not  both  be  dispensed  with  (Hacking  v.  TVhalley,  W.  N. 
(1882),  135). 

rV.  Where  an  order  is  made  under  this  Act  dispensing  with  service  Proceedings 
of  notice  on  any  person  or  class  of  persons,  and  property  is  sold  by  y^^re  serrioe 
order  of  the  Court,  the  following  provisions  shall  have  effect : —  with. 

(1.)  The  proceeds,  of   sale  shall  be  paid  into  Court  to  abide  the 

further  order  of  the  Court. 
(2.)  The  Court  shall,  by  order,  fix  a  time,  at  the  expiration  of  which 
the  proceeds  will  be  distributed,  and  may  from  time  to  time, 
by  further  order,  extend  that  time. 
(3.)  The  Court  shall  direct  such  notices  to  be  given  by  advertise- 
ments or  otherwise  as  it  thinks  best  adapted  for  notifying 
to  any  persons  on  whom  service  is  dispensed  with,  who  may 
not  have  previously  come  in  and  established  their  claims,  the 
fact  of  the  sale,  the  time  of  the  intended  distribution,  and 
the  time  within  which  a  claim  to  participate  in  the  proceeds 
must  be  made. 
(4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  inte- 
rests of  all  the  persons  interested  have  been  ascertained,  the 
Court  shall  distribute  the  proceeds  in  accordance  with  the 
rights  of  those  persons. 
(5.)  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  interests 
of  all  the  persons  interested  have  not  been  ascertained,  and 
it  appears  to  the  Court  that  they  cannot  be  ascertained,  or 
cannot  be  ascertained  without  expense  disproportionate  to 
the  value  of  the  property  or  of  the  unascertained  interests, 
the  Court  shall  distribute  the  proceeds  in  such  manner  as 
appears  to  the  Court  to  be  most  in  accordance  with  the  rights 
of  the  persons  whose  claims  to  participate  in  the  proceeds 
have  been  established,  whether  all  those  persons  are  or  are 
not  before  the  Court,  and  with  such  reservations  (if  any)  as 
to  the  Court  may  seem  fit  in  favour  of  any  other  persons 
(whether  ascertained  or  not)  who  may  appear  from  the 
evidence  before  the  Court  to  have  any  prima  facie  rights 
which  ought  to  be  so  provided  for,  although  such  rights  may 
not  have  been  fully  established,  but  to  the  exclusion  of  all 
other  persons,  and  thereupon  all  such  other  persons  shall  by 
virtue  of  this  Act  be  excluded  from  participation  in  those 
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39&40  Vict. 
0.  17,  8.  4. 


Provision  for 
ease  of  succes- 
sive sales  in 
same  action. 


Eeqnest  by 
married 
woman, 
infant,  or 
person  under 
disability. 


Request  for 
sale. 


Person  of  un- 
sound mind. 


Infant. 


proceeds  on  the  distribution  thereof,  but  notwithstanding 
the  distribution  any  excluded  person  may  reeoyer  from  any 
participating  person  any  portion  received  by  him  of  the  share 
of  the  excluded  person. 

V.  Where  in  an  action  for  partition  two  or  more  sales  are  made,  if 
any  person  who  has  by  virtue  of  this  Act  been  excluded  from  partici- 
pation in.  the  proceeds  of  any  of  those  sales  establishes  his  claim  to 
participate  in  the  proceeds  of  a  subsequent  sale,  the  shares  of  the 
other  persons  interested  in  the  proceeds  of  the  subsequent  sale  shall 
abate  to  the  extent  (if  any)  to  which  they  were  increased  by  the  non- 
participation  of  the  excluded  person  in  the  proceeds  of  the  previous 
sale,  and  shall  to  that  extent  be  applied  in  or  towards  payment  to  that 
person  of  the  share  to  which  he  would  have  been  entitled  in  the  pro- 
ceeds of  the  previous  sale  if  his  claim  thereto  had  been  established  in 
due  time. 

VI.  In  an  action  for  partition  a  request  for  sale  may  be  made  or  an 
undertaking  to  purchase  given  on  the  part  of  a  married  woman, 
infant,  person  of  unsound  mind,  or  person  under  any  other  disability, 
by  the  next  friend,  guardian,  committee  in  lunacy  (if  so  authorized  by 
order  in  lunacy),  or  other  person  authorized  to  act  on  behalf  of  the 
person  under  such  disability;  but  the  Court  shall  not  be  bound  to 
comply  with  any  such  request  or  undertaking  on  the  part  of  an  infant, 
unless  it  appear  that  the  sale  or  purchase  will  be  for  his  benefit  {b). 

{b)  The  request  for  a  sale  made  on  behalf  of  a  person  under  disability  should  be 
made  by  a  person  specially  authorized  to  act  on  his  behalf  in  the  action  ( Wallace  v. 
Greenwood,  16  Ch.  D.  362;  Grange  v.  White,  18  Ch.  D.  612;  contra,  CrooJees  v. 
Whitworth,  10  Ch.  D.  289). 

A  person  of  unsound  mind  not  so  found  may,  by  his  next  friend,  be  plaintiS  in 
an  action  for  sale  [Watt -v.  Leach,  26  W.  R.  475).  Where  a  lunatic  is  tenant  in 
tail  of  an  undivided  share  the  committee  maybe  directed  to  request  a  sale  (Re  Fares, 
12  Ch.  D.  333). 

The  request  for  a  sale  may  be  made  by  the  gnardian  ad  litem  of  an  infant  defen- 
dant (iJ»»i»^<o»  V.  Hartley,  14  Ch.  D.  630). 


Prayer  for 

partition 

unnecessary. 


VJLL.  Por  the  purposes  of  the  Partition  Act,  1868,  and  of  this  Act, 
an  action  for  partition  shall  include  an  action  for  sale  and  distribution 
of  the  proceeds,  and  in  an  action  for  partition  it  shall  be  sufficient  to 
claim  a  sale  and  distribution  of  the  proceeds,  and  it  shall  not  be  neces- 
sary to  claim  a  partition. 
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c.  62. 
32  &  33  VICT.  Cap.  62.  

An  Act  for  the  Abolition  of  Imprisonment  for  Debt,  for  the  punish- 
ment of  fraudulent  Debtors,  and  for  other  purposes. 

[9tli  August,  1869.] 
Be  it  enacted,  &c.  as  follows : — 

Preliminary. 

I.  This  Act  may  be  cited  for  all  purposes  as  "The  Debtors  Act,  Short  title. 
1869." 

II.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of 

III.  This  Act  shall  not  come  into  operation  until  the  day  on  which  ^°^- 

the  Bankruptcy  Act,  1869,  comes  into  operation,  which  day  is  herein-  ment'and^" 
after  referred  to  as  the  commencement  of  this  Act,  and  words  and  construction 
expressions  defined  or  explained  in  the  Bankruptcy  Act,  1869,  shall  °*  •^°*- 
have  the  same  meaning  in  this  Act  (a). 

(a)  The  Bankruptcy  Act,  1869,  came  into  operation  on  January  Ist,  1870.     See 
now  Bankruptcy  Act,  1883. 

PART  I. 
Abolition  of  Imprisonment  for  Debt. 

TV.  With  the  exceptions  hereinafter  mentioned,  no  person  shall  after  No  imprison 
the  commencement  of  this  Act  be  arrested  or  imprisoned  (6)  for  making 
default  in  payment  of  a  sum  of  money. 

There  shall  be  excepted  from  the  operation  of  the  above  enact- 
ment : — 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty,  (1)  Upon 
other  than  a  penalty  in  respect  of  any  contract  (c)  :  paTanent^f 

2.  Default  inpayment  of  any  sum  recoverable  summarily  before  a  a  penalty; 
justice  or  justices  of  the  peace  (d) :  (2)  Under 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity  (e)  ^ugtioes  • 
and  ordered  to  pay  by  a  Court  of  equity  (/)  any  sum  in  his  posses-  (3)  By  trustee; 
sion  or  under  his  control  {g) : 

4.  Default  by  an  attorney  or  solicitor  in  payment  of  costs  -when  (4)  By  at- 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  payment  of  a  °™®y ' 
sum  of  money  when  ordered  to  pay  the  same  in  his  character  of  an 

officer  of  the  Court  making  the  order  (A) : 

5.  Default  in  payment  for  the  benefit  of  creditors  of  any  portion  of  (^)  "^  P^y- 
a  salary  or  other  income  in  respect  of  the  payment  of  which  any  income  to 
Court  having  jurisdiction  in  bankruptcy  is  authorized  to  make  an  creditors. 

^^^^^  '•  (6i  In    a  - 

6.  Default  in  payment  of  sums  in  respect  of  the  payment  of  which  Jagnt  mite 

orders  are  in  this  Act  authorized  (?)  to  be  made  :  this  Act. 

Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case  excepted  ^°  in^rison- 
from  the  operation  of  this  section  for  a  longer  period  than  one  year  (J) ;  a  year. 
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e.  62,  8.  i. 


Imprisonment 
for  contempt. 

Special  con- 
tempt by- 
arresting 
officers  of 
Court. 

By  violent 
language. 


tempt. 


Extent  of 
solicitor's 
privilege. 


Party  in  con- 
tempt may 
take  defensive 
proceedings. 


Waiver  of 
contempt. 

Release  of 
person  im- 
prisoned for 
contempt 
of  Court. 

Privilege  of 
bankrupt. 


Penalty. 


Sum  recover- 
able before 
justices. 


and,  secondly,  .that  notMng  in.  this  section  shall  alter  the  effect  of  any 
judgment  or  order  of  any  Court  for  payment  of  money  except  as  regards 
the  arrest  and  imprisonment  of  the  person  making  default  in  paying 
such  money  {k). 

(4)  The  power  of  the  Court  to  imprison  for  contempt  of  Court  in  oases  not  pro- 
vided for  by  the  Act  remains  unaffected  [Sarvey  v.  Sail,  11  Eq.  31 ;  and  see  Ord. 
XLII.  r.  7,  infra). 

Offloers  and  attendants  upon  Hie  Court,  suitors,  and  witnesses,  have  privilege,  eundo, 
redeundo,  et  morando,  for  their  necessary  attendance,  but  not  otherwise,  and  where  any 
of  them  are  arrested  at  such  times  of  necessary  attendance,  it  is  a  contempt  of  Court.  And 
any  one  who  uses  violence  or  abusive  language  to  a  person  serving  the  process  or  orders  of 
the  Court,  or  uses  scandalous  or  contemptuous  words  against  the  Court  or  the  process 
thereof,  is  liable  to  be  committed  upon  motion,  on  notice  to  the  person  so  offending  (Cons. 
Ord.  XLII.  rr.  1,  2). 

See  Frice  v.  SuUhison,  9  Eq.  534  ;  18  W.  E.  204  ;  Be  Clements,  46  L.  J.  Ch.  375, 
as  to  abusive  words  against  officers  of  the  Court.  As  to  publication  by  a  newspaper 
of  evidence  in  a  cause  with  comments,  before  the  hearing,  being  a  contempt  of  Court, 
Bee  Tichborne  v.  Mostyn,  7  Eq.  56,  n. ;  Saw  v.  Mley,  Ibid.  42 ;  General  Exchange  Bank 
V.  Horner,  "W.  N.  (1868),  259 ;  but  see  Re  London  Flour  Co.,  16  W.  R.  474.  Publi- 
cation without  comment  of  a  pleading,  affidavit,  petition,  or  other  ex  parte  statement 
before  trial  is  a  contempt  {Re  Cheltenham  Wagon  Co.,  8  Eq.  580 ;  Coleman  v.  West 
Hartlepool  Co.,  8  W.  R.  734  ;  2  L.  T.  766;  Tichborne  v.  Mostyn  ;Robsm  v.  Dodds,  17 
W.  R.  782).  See  also  Sowden  v.  Russell,  W.  N.  (1877),  55  ;  Buenos  Ayres  Gas  Co.  v. 
Wilde,  29  "W.  R.  43  ;  42  L.  T.  657  ;  W.  N.  (1880),  '95. 

The  privilege  of  a  solicitor  as  officer  of  the  Court  extends  to  him  when  proceeding 
to  attend  an  appointment  with  a  person  for  whom  he  is  acting  in  a  suit  (Eyre  v. 
Barrow,  6  W.  R.  767) ;  or  on  his  way  to  attend  a  summons  at  judge's  chambers  [Re 
Jewitt,  33  Beav.  559) ;  and  see  Attorney-General  v.  Leathersellers'  Company,  7  Beav. 
157  ;  Gibbs  v.  Fhillipson,  1  R.  &  M.  19  ;  Flonwr  v.  Macdonough,  1  De  Gr.  &  S.  232  ; 
Andrews  v.  Walton,  1  M.  &  G.  380,  and  the  other  oases  cited  in  Seton,  1590.  See, 
however,  Re  Freston  and  Fie  Dudley,  cited  in  note  (A)  post,  p.  189. 

A  defendant  in  contempt  may  take  any  step  necessary  for  his  defence  {Fry  v. 
Ernest,  12  W.  R.  97).  Thus,  he  may  be  heard  to  show  that  proceedings  subsequent 
to  the  order  placing  him  in  contempt  were  irregiilar  {Morrison  v.  Morrison,  4  Hare, 
590  ;  King  v.  Bryant,  3  M.  &  Cr.  191 ;  and  see  Wilson  v.  Bates,  id.  197;  Hawkins 
V.  Hall,  1  Beav.  73  ;  4  M.  &  Cr.  280).  Or  he  may  apply  for  taxation  of  a  bill  of 
costs  {Newton  v.  Rickeits,  11  Beav.  67  ;  and  see  Everett  v.  Frythergch,  12  Sim.  363  ; 
Daniell,  904. 

A  party  in  contempt  should  generally  apply  by  petition  {Nicholson  v.  Squire,  16 
Ves.  259) ;  but  a  plaintiff  in  contempt  was,  in  Futvoye  v.  Kennard,  2  Giffi.  110, 
held  entitled  to  be  heard  on  a  motion  to  discharge  an'order  made  against  him  at 
chambers. 

A  contempt  may  be  waived,  e.g.,  if  the  defendant  is  in  contempt  for  want  of 
sufficient  answer,  the  plaintiff,  by  taking  a  step  in  the  cause,  waives  the  contempt, 
and  cannot  claim  the  costs  of  it  {Roberts  v.  Albert  Bridge  Company,  8  Ch.  753). 

The  Act  makes  this  difference  as  to  imprisonment  for  contempt,  that  a  person  im- 
prisoned for  contempt  of  Court,  cannot,  after  clearing  his  contempt,  be  kept  in  prisou 
till  he  pays  costs  of  the  contempt  {Jackson  v.  Mawby,  X  Ch.  D.  86  ;  24  W.  R.  92  ; 
45  L.  J.  Ch.  53  ;  Mickelthu-aitey .  Fletcher,  11  W.  R.  793) ;  seous,  where  the  contempt 
is  not  cleared  {S.  v.  L.,  W.  N.  (1876),  220  ;  S.  C.  nom.  Re  M:,  46  L.  J.  Ch.  24).  See 
also  Baker  v.  Baker,  W.  N.  (1876),  256. 

A  person  who  is  excepted  from  the  operation  of  the  section,  and  therefore  liable 
to  be  attached,  will,  nevertheless,  if  he  become  a  bankrupt,  be  protected  pending 
the  bankruptcy  proceedings  {Cob/mm  v.  Ballon,  10  Ch.  655  ;  23  W.  R.  865  ;  Re  Neil, 
W.  N.  (1882),  46 ;  Phosphate  Sewage  Co.  v.  Hartmont,  25  W.  R.  743) ;  seeus,  where 
the  attachment  is  not  for  non-payment  of  a  sum  of  money,  but  for  punishment  {Re 
Deere,  10  Ch.  658),  or  the  bankruptcy  takes  place  after  the  attachment  {Earl  of  Lewes 
v.  Burnett,  6  Ch.  D.  252 ;  26  "W.  R.  101).  A  compounding  debtor  is  not  protected 
{Paskler  v.  Vincent,  8  Ch.  D.  825  ;  27  "W.  R.  2). 

Where  two  trustees  were  ordered  in  an  action  to  pay  money  into  Court,  and  on 
their  failing  to  do  so  one  of  them  was  served  with  a  notice  of  motion  for  attachment, 
but  before  the  motion  came  on  he  filed  a  petition  in  bankruptcy,  Cave,  J.  refused  to 
stay  further  proceedings  in  the  action  {Re  Mackintosh,  W.  N.  (1884),  114). 

(c)  When  the  Act  allows  imprisonment  for  default  in  payment  of  a  penalty,  it 
means  a  penalty  for  non-observance  of  a  positive  law.  See  Middleton  v.  Chichester, 
6  Ch.  152,  155.     See  also  Marris  v.  Ingram,  13  Ch.  D.  342. 

{d)  See  R.  v.  Pratt,  L.  R.  6  Q.  B.  176  ;  18  W.  R.  626  ;  S.  C.  nom.  Ex  parte  Cok, 
21  L.  T.  750. 
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(e)  A  "person  acting  in  a,  fiduciary  capacity,"  means  a  person  -who  stands  in  a  32  &  33  Vict, 
fiduciary  relation  towards  any  other  person  who  maybe  entitled  to  call  upon  him  to      0.  62  s.  4. 

pay  a  sum  of  money,  whether  such  person  is  or  is  not  the  plaintiff,  or  one  of  the  — '■ — — ^- 

plaintifis,  in  the  action  in  which  the  order  for  payment  has  been  made  {Marris  v.  Fiduciary 
Ingram,  13  Ch.  D.  338)  ;  and  see  Sutchinson  v.  Martmont,  W.  N.  (1877),  29.  A  capacity, 
director  ordered  to  pay  the  full  value  of  shares  received  from  promoters,  on  which 
no  money  had  been  paid,  was  held  not  to  be  in  a  fiduciary  capacity  in  relation 
thereto  [Metcalfe's  Case,  13  Ch.  D.  815;  28  W.  K  435;  42  L.  T.  178;  and  see 
Phosphate  Sewage  Co.  v.  Martmont,  25  W.  R.  743;  W.  N.  (1877),  167;  Sx  parte 
Sooson,  8  Ch.  231 ;  21  "W".  R.  162 ;  28  L.  T.  4). 

(/)  These  wordsmnst  now  be  read  "  High  Court  of  Justice  "  {Marris  v.  Ingram).    "  Court  of 

(j)  A  trustee  who  has  not  made  away  with  trust  funds,  but  has  only  neglected  to  Equity." 
get  them  in,  is  not  a  defaulting  trustee  within  the  section,  for  the  money  has  not  Defaultins' 
been  in  his  possession  or  under  his  control  {Fergmon  v.  Ferguson,  10  Ch.  661) ;  but  a  *rT,g(-ee 
trustee  who  has  had  the  money  in  his  possession  or  control  is  liable  to  imprisonment, 
though  he  has  lost  the  money,  and  is  not  therefore,  strictly  speaking,  contumacious  in  Possession 
not  paying  (Middleton  v.  Chichester,  6  Ch.  152  ;  and  see  Bigby  v.  Turner,  W.  N.  (1873),   and  control. 
60  ;  21  W.  R.  471).     An  attachment,  however,  issued  against  a  trustee  on  an  order 
directing  the  payment  of  a  sum  composed  of  principal  and  interest  not  distinguished 
was  discharged,  inasmuch  as  the  interest  might  not,  at  any  time,  have  been  in  his 
possession  or  under  his  control  [Middleton  v.  Chichester ;  and  see  Be  Sincks,  W.  N. 
(1876),  188;  24  W.  R.  931). 

A  trustee  may  be  attached  though  the  trust  funds  were  only  under  his  control  Joint  control, 
jointly  vrith  another  trustee  [Evarts  v.  Bear,  10  Ch.  76)  ;  and  see  He  A.  and  £., 
"W.  N.  (1877),  207. 

The  amount  to  be  paid  must  be  specified  in  the  order  for  payment  [Me  Spicer,  Amount  must 
W.  N.  (1881),  85).  he  specified. 

(A)  Eor  an  order  for  attachment  against  a  solicitor  who  had  failed  to  pay  costs    .  j.i    t 
which  he  had  been  ordered  to  pay  for  misconduct,  see  Tilneu  v.  Stansfeld,  28  "W.  R.   ■'"tachment 
582  ;  W.  N.  (1880),  77.  °^  solicitor. 

A  solicitor  may  be  attached  for  defatdt  in  payment  of  a  balance  found  due  from 
him  upon  taxation  of  his  bill  of  costs  under  the  common  order  (  Re  Rush,  9  Eq.  147  ; 

18  "W.  R.  331 ;  Re  White,  19  "W.  R.  39 ;  23  L.  T.  387 ;  and  see  Ee  ¥■ ,  Ir.  R., 

8  Eq.  355).  But  he  cannot  be  attached  for  non-payment  of  costs  incurred  simply 
as  an  unsuccessful  litigant  [Re  Hope,  7  Ch.  £23  ;  overruling  Re  Barfield  and  Rush,  19 
W.  R.  466  ;  24  L.  T.  248) ;  seeus,  where  he  is  ordered  to  pay  the  costs  of  an  action 
brought  by  him  without  authority  [Jenkins  v.  Fereday,  Ij.  R.  7  C.  P.  358). 

The  right  to  an  attachment  may  be  lost  by  making  terms  with  the  solicitor 
[Sarmy  v.  Sail,  16  Eq.  324). 

A  solicitor  cannot  claim  privilege  when  arrested  under  this  sub-section  [Re  Freston, 
11  Q.  B.  D.  545  ;  31  W.  R.  804  ;  49  L.  T.  290  ;  Re  Dudley,  12  Q.  B.  D.  44). 

The  words  "  sum  of  money  "  in  this  sub-section  include  stock  [Dighy  v.  Turner,    "  gum  of 
21  "W.  R.  471 ;  W.  N.  (1873),  65).  money." 

(i)  See  sect.  5  of  the  Act. 

[J )  As  to  an  action  by  the  debtor  for  detaining  him  beyond  the  year,  see  Greaves  Length  of 
T.  Keene,  4  Ex.  D.  73 ;  27  W.  R.  416  ;  40  L.  T.  216.    No  order  is  necessary  for  imprisou- 
the  discharge  of  the  prisoner  where  the  writ  is  in  the  ordinary  form  [Re  Edwards,  ment. 
21  Oh  D.  230  ;  30  W.  R.  656) ;  see  also  Moore  v.  Rose,  L.  R.  4  Q.  B.  486  ;  Nalty  v. 
Aylett,  "W.  N.  (1874),  182  ;  43  L.  J.  Ch.  721 ;  22  W.  R.  857. 

(A)  The  Debtors  Act,  1878,  41  &  42  Vict.  c.  54,  s.  1,  provides  as  follows : — "  In  Debtors  Act, 
any  case  coming  within  the  exceptions  numbered  3  and  4  in  the  fourth  section  of  1878. 
the  Debtors  Act,  1869,  and  in  the  fifth  section  of  the  Debtors  Act  (Ireland),  1872, 
respectively,  or  within  either  of  those  exceptions,  any  Court  or  judge,  making  the 
order  for  payment,  or  having  jurisdiction  in  the  action  or  proceeding  in  which  the 
order  for  payment  is  made,  may  inquire  into  the  case,  and  (subject  to  the  provisoes 
contained  in  the  said  sections  respectively)  may  grant  or  refuse,  either  absolutely 
or  upon  terms,  any  application  for  a  writ  of  attachment,  or  other  process  or  order 
of  arrest  or  imprisonment,  and  any  application  to  stay  the  operation  of  any  such 
writ,  process,  or  order,  or  for  discharge  from  arrest  or  imprisonment  thereunder." 

As  to  the  history  and  object  of  this  enactment,  see  Marris  v.  Ingram,  13  Ch.  D. 

The  Debtors  Act,  1869,  is  vindictive  in  this  sense,  that  it  is  intended  for  the  Debtorg  Act, 
punishment  of  fraudulent  or  dishonest  debtors  [Marris  v.  Ingram  ;  Doodson  v.  Turner,    1869,  how  far 
W  N.  (1883),  53 ;    62  L.  J.  Ch.  685  ;  48  L.  T.  760) ;  see,  however.  Re  Freston,  11  vindictive. 
Q  B  D   545  ;  31  W.  R.  804  ;  49  L.  T.  290  ;  Barrett  v.  Hammond,  10  Ch.  D.  285 ; 
Solr'oyd^^.  Garnett,  20  Ch.  D.  532 ;  30  W.  R.  604. 

By  G.  0.,  January  7th,  1870,  rules  were  made  under  the  Debtors  Act,  1869  ;  see  Gr.  O.  Jan.  7, 

5  Ch.  pp.  xxxiii xxxvi.     Though  not  expressly  repealed,  these  rules  appear  to  be  1870. 

now  obsolete,  except  those  under  sect.  5  of  the  Act,  and  it  has  accordingly  not  been 
thought  necessary  to  reproduce  them  here. 
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32  &  33  Vict.     "  [The  iurisdiction  and  powers  of  the  High  Court  under  sect.  5  of  the  Act  are  noi 
V.  62,  s.  5.      vested  in  the  judge  and  registrars  in  banfauptoy  ;  see  Bankruptcy  Act,  1883,  s.  103 
Bankruptcy  Eules,  1883,  r.  265 ;  G.  O.  1st  January,  1884.] 


Ord.  7  Jan. 
1870. 

Rule  19. 
General  prac- 
tice under 
Act. 

Rule  20. 
Solicitors' 
fees. 

Rule  21. 
To  be  read 
■with  General 
Orders. 

Power  under 
certain  cir- 
cumstances 
to  arrest 
defendant 
about  to  quit 
England. 


The  Order  made  under  this  Act,  dated  7th  January,  1870  (see  5  Ch.  p.  xxxvi 
et  seq.),  contains  the  following  provisions  : — 

19.  The  general  practice  of  the  Court  shall,  in  all  eases  not  provided  for  by  "  th 
Debtors  Act,  1869,"  or  these  rules,  and  so  far  as  the  same  is  applicable,  and  not  inconsis- 
tent  with  the  said  Act  or  these  rules,  apply  to  all  proceedings  under  the  ith  and  6th  section 
of  the  said  Act, 

20.  The  charges  to  be  allowed  to  solicitors  for  duties  performed  in  respect  of  such  pro' 
ceedings  as  last  aforesaid,  and  the  fees  of  Court  in  respect  of  the  same  proceedings,  shall  bt 
the  same  as  those  allowable  and  payable  in  respect  of  other  proceedings  of  the  same  naturi 
in  the  cause  or  matters  in  which  such  proceedings  respectively  are  taken. 

21.  This  order  shall  be  read  and  construed  as  part  of  the  General  Consolidated  Order, 
of  the  Court,  and  the  interpretation  clause  in  the  same  Consolidated  General  Orders  con- 
tained shallapply  to  the  rules  of  this  order. 

VI.  Aiter  the  commencement  of  this  Act  a  person  shall  not  be 
arrested  upon  mesne  process  in  any  action. 

Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's  Superior 
Courts  of  la'w  at  "Westminister,  in  which,  if  brought  before  the  com- 
mencement of  this  Act,  the  defendant  would  have  been  liable  to 
arrest,  proves  at  any  time  before  final  judgment  by  evidence  on  oath, 
to  the  satisfaction  of  a  judge  of  one  of  those  Courts,  that  the  plaintifi 
has  good  cause  of  action  against  the  defendant  to  the  amount  oi 
fifty  pounds  or  upwards,  and  that  there  is  probable  cause  for  believing 
that  the  defendant  is  about  to  quit  England  unless  he  be  apprehended, 
and  that  the  absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action,  such  judge 
may  in  the  prescribed  manner  order  such  defendant  to  be  arrested 
and  imprisoned  for  a  period  not  exceeding  six  months,  unless  and 
until  he  has  sooner  given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out  of  England 
without  the  leave  of  the  Court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  shaU  not  be 
necessary  to  prove  that  the  absence  of  the  defendant  from  England 
win  materially  prejudice  the  plaintiff  in  the  prosecution  of  his  action, 
and  the  security  given  (instead  of  being  that  the  defendant  wiU  not 
go  out  of  England)  shall  be  to  the  effect  that  any  sum  recovered 
against  the  defendant  in  the  action  shaU  be  paid,  "or  that  the  defen- 
dant shall  be  rendered  to  prison  {I). 


(2)  See  as  to 
infra. 


proceedings  under  this  section,   Ord.   LZIX.,   R,   S.   C.    1883, 


[Sect.  7  is  repealed  by  Statute  Law  Revision  Act,  1883.] 


Sequestration 
against  pro- 
perty. 


Ym.  Sequestration  against  the  property  of  a  debtor  may,  after 
the  commencement  of  this  Act,  be  issued  by  any  Court  of  equity  in 
the  same  manner  as  if  such  debtor  had  been  actually  arrested  (ot). 

(m)  See  Sykea  v.  Dyson,  9  Eq.  228. 
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IX.  Nothing  in  this  part  of  this  Act  shall  in  any  way  affect  any  32  &  33  Vict. 
right  or  power,  under  the  Bankruptcy  Act,  1869,  to  arrest  or  imprison     "•  ^^'  ^"  °" 
any  person.  Saving  for 

X.  In  this  part  of  this  Act  the   term    "prescribed"    means    as  Act,  1869?'' 
foUows :—  Definition  of 

As  respects  the  Superior  Courts   of  common  law,   prescribed  by  "prescribed." 

general  rules  to   be   made  in  pursuance  of  the  Common  Law 

Procedure  Act,  1852 ; 
As  respects  the  Superior  Courts  of  equity,  prescribed  by  general  rules 

and  orders  to  be  made  in  pursuance  of  the  Act  of  the  session  of 

the  fifteenth  and  sixteenth  years  of  the  reign  of  her  present 

Majesty,  chapter  eighty ; 
As  respects  the  County  Courts,  prescribed  by  general  rules  to  be 

jnade  under  the  County  Court  Act,  1856  ;  and 
As  respects  any  other  Court,  prescribed  by  the  rules  to  be  made, 

with  the  approval 'of  the  Lord  Chancellor,  by  the  persons  having 

power  to  make  rules  in  relation  to  the  practice  of  such  Court ;  or 

if  there  be  no  such  persons,  by  the  judge  of  such  Court ; 
And  general  rules  and  orders  may  respectively  be  made  by  such 

authorities  as  aforesaid,  for  the  purpose  of  carrying  into  effect 

this  part  of  this  Act. 

Pakt  II. 

Punishment  of  Fraudulent  Debtors. 

[By  sect.  11,  any  bankrupt,  or  person  wbose  affairs  are  in  liquidation,  is  to  be 
gfuiHy  of  misdemeanor,  and  to  be  liable  to  imprisonment,  not  exceeding  two  years,  for 
certain  specified  acts  of  concealment  and  fraud.     See  He  Stanlake,  10  Cli.  D.  774.] 

[Sects.  12  and  13  enact  a  penalty  for  absconding  with  property  and  for  fraudu- 
lently obtaining  credit.] 

[By  sect.  14,  a  false  claim  in  any  bankruptcy  or  liquidation  is  to  be  pimisbable  as 
a  misdemeanor.] 

[By  sect.  15,  an  arranging  or  compounding  debtor  is  to  remain  liable  for  fraudu- 
lent debts.     See  Ex  parte  Semming,  13  Ch.  D.  163.] 

[By  sects.  16-20,  the  mode  of  prosecution  under  the  preceding  sections  ia  pointed 
out.] 

[Sects.  21  and  22  are  rq)ealed  by  Bankruptcy  Act,  1883.] 

[By  sect.  23  punishments  under  this  Act  are  to  be  cumulative.] 

Past  III. 
Warrants  of  Attorney,  Cognovits,  and  Orders  for  Judgment. 

[Sects.  24-28  relate  to  the  manner  of  executing  warrants  of  attorney  and  cog- 
novits, and  to  the  filing  of  the  same.] 

[Sect.  29  relates  to  foreign  attachment.] 
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45  &  46  Vict.  MAEEIED  WOMEN'S  PEOPERTT  ACT,  1882. 

0.  75. 


45  &  46  VICT.  Cap.  75. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Property 
of  Married  Women.  [18tli  August,  1882.] 

Wheeeas  it  is  expedient  to  consolidate  and  amend  the  Act  of  the 
thirty -third  and  thirty-fourth  Victoria,  chapter  ninety-three,  intituled 
"The  Married  Women's  Property  Act,  1870,"  and  the  Act  of  the 
thirty-seventh  and  thirty-eighth  Victoria,  chapter  fifty,  intituled  "  An 
Act  to  amend  the  Married  Women's  Property  Act  (1870)  "  : 
Be  it  enacted,  &c.  as  follows  : — 
Married  1, — (1.)  A  married  woman  shall,  in  accordance  with  the  provisions 

te  capable  "^  *^^  -'^<'*j  ^^  capable  of  acquiring,  holding,  and  disposing  hy  mil 
of  holding  or  otherwise,  of  any  real  or  personal  property  as  her  separate  pro- 
of contraotoig  P^^Jj  '^'°-  ^^^  same  manner  as  if  she  were  a  feme  sole,  without  the 
as  a  feme  intervention  of  any  trustee. 

(2.)  A  married  woman  shall  he  capable  of  entering  into  and  ren- 
dering herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in 
contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  her  (a) ;  and  any  damages  or  costs  re- 
covered by  her  in  any  such  action  or  proceeding  shall  be  her  separate 
property ;  and  any  damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  payable  out  of  her  separate  property, 
and  not  otherwise. 

(3.)  Every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to~ 
bind  her  separate  property,  unless  the  contrary  be  shown. 

(4.)  Every  contract  entered  into  by  a  married  woman  with  respect 
to  and  to  bind  her  separate  property  shall  bind  not  only  the  separate 
property  which  she  is  possessed  of  or  entitled  to  at  the  date  of  the 
contract,  but  also  all  separate  property  which  she  may  thereafter 
acquire  (J). 

(5.)  Every  married  woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  property,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole. 

Actions,  &o.,  (a)  The  husband  of  a  married  woman  need  not  be  joined  as  co-petitioner  with 
byaudagainst  his  wife  in  a  petition  presented  under  the  statutory  jurisdiction  of  the  Court  {Me 
married  Outwin,  31  W.  R.  374  ;  48  L.  T.  410).     A  married  woman  may  sue  in  her  own 

women.  name  for  a  tort   committed  before   the  Act  {James  v.  Barraud,  31   W.  R.    786  ■ 

Severance  v.  Civil  Service  Association,  48  L.  T.  485 ;   JFeldon  v.  Winslow,  13  Q.  B.  D. 

784) ;  see,  however,  Weldon  v.  Mviere,  W.  N.  (1884),  154.     See  also  TVeUon  v  Neal 

W.  N.  (1884),  153  (Statute  of  Limitations). 

Judgment  in  default,  or  under  Ord.  XIV.,  may  be  signed  against  a  married 

woman  in  respect  of  ber  separate  estate,  but  execution  should  issue  only  against 

.%uch  separate  estate  as  she  is  not  restrained  from  anticipating  unless  such  restraint 
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^sts  under  a  settlement  by  herself  of  her  own  property  {Bursill  v.  Tanner,  13  45  &  46  Vict. 
Q.  B.  D.  691  ;  Pei'ks  v.  Mylrea,  W.  N.  (1884),  64) ;  see,  however,  Moore  v.  Mulligan,      o.  75,  s.  1. 

W.  N.  (1884),  34).     So  judgment  may  now  be  ordered  against  a  married  woman,   

third  party,  as  a  feme  sole,  declaring  her  separate  property  chargeable  in  respect 
of  a  liability  created  before  the  Act  {Glpueealershire  Banking  Co.  v.  Phillipps,  12 
Q.  B.  D.  533).  Security  for  costs  is  not  now  required  from  a  married  woman  suing 
alone  .{TAjW/aHv.  Wilson,  8  P.  D.  18). 

(i)  This  sub-section  does  not  operate  retrospectively  so  as  to  include  contracts 
entered  into  by  a  married  woman  before  the  Act  {Conolan  v.  Letjland,  27  Oh.  D. 

2.  Every  -woman  who  marries  after  the  commencement  of  this  Act  Property  of 
shall  be  entitled  to  have  and  to  hold  as  her  separate  property  and  to  ^ajried'after 
dispose  of  in  manner  aforesaid  all  real  and  personal  property  which  the  Act  to 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  her  as  a  feme 
or  devolve  upon  her  after  marriage,  including  any  wages,  earnings,  sole. 
money,  and  property  gained  or  acquired  by  her  in  any  employment, 

trade,  or  occupation,  in  which  she  is  engaged,  or  which  she  carries  on 
separately  from  her  £.usband,  or  by  the  exercise  of  any  literary, 
artistic,  or  scientific  skill. 

3.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  Loans  by 
to  her  husband  for  the  purpose  of  any  trade  or  business  carried  on  by  j^ug^^nd 
him,  or  otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in 

case  of  his  bankruptcy,  under  reservation  of  the  wife's  claim  to  a  divi- 
dend as  a  creditor  for  the  amount  or  value  of  such  money  or  other 
estate  after,  but  not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's  worth  have 
been  satisfied. 

4.  The  execution  of  a  general  power  by  will  by  a  married  woman  Execution  of 
shall  have  the  effect  of  making  the  property  appelated  liable  for  her  &^^®''^ 
debts  and  other  liabilities  in  the  same  manner  as  her  separate  estate 

is  made  liable  under  this  Act. 

5.  Every  woman  married  before  the  commencement  of  this  Act  shall  Property 

be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  f^'^'T t'b^**^' 
as  her  separate  property  aU  real  and  personal  property,  her  title  to  a  woman 
which,  whether  vested  or  contingent,  and  whether  in  possession,  re-  ^g'^^g^''^*"™ 
version,  or  remainder,  shall  accrue  after  the  commencement  of  this  to  be  held 
Act,  including  any  wages,  earnings,  money,  and  property  so  gained  or  ^^  ^^'^  ^^  * 
acquired  by  her  as  aforesaid  (c). 

(c)  Property,  to  which  a  woman  married  before  the  Act  was  entitled  in  reversion 
at  the  commencement  of  the  Act,  but  which,  since  the  commencement  of  the  Act, 
has  fallen  into  possession,  is  within  this  section  {Saynton  v.  Collins,  27  Oh.  D. 
604). 

A  marriage  settlement  made  in  1862  contained  an  agreement  for  settlement  of 
after-acquired  property  above  a  specified  amount,  except  interests  settled  and 
limited  to  the  wife's  separate  use.  The  wife,  after  the  Act,  became  absolutely 
entitled  to  a  bequest  above  the  specified  amount,  and  not  to  her  separate  use.  It 
was  held  that  sect.  19  of  the  Act  exempted  the  settlement  from  the  5th  and  other 
sections,  and  that  the  bequest  must  be  dealt  with  as  if  the  Act  had  not  been  passed 
(^e  Stonor,  24  Oh.  D.  195 ;  52  li.  J.  Oh.  776  ;  48  L.  T.  963).  See  also  Me  Queade, 
W.  N.  (1884),  225,  where  the  married  woman  was  an  infant  when  the  settlement 
was  executed,  and  was  therefore  not  bound  by  it. 

As  to  the  effect  of  a  gift  to  liusband  and  wife  and  a  third  person,  see  Re  March, 
27  Oh.  D.  166,  reversing  S.  0.  below,  24  Oh.  D.  222. 
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45  &  46  Viot. 
0.  78,  B.  6. 

Ab  to  Btook, 
&o.  to  ■whidi 
a  married 
■woman  is 
entitled. 


As  to  stock, 
&o.  to  he 
transferred, 
&c.  to  a 
married 
woman. 


6.  All  deposits  in  any  post  office  or  other  savings  bant,  or  in  any 
other  bank,  all  annuities  granted  by  the  Commissioners  for  the  Ee- 
duction  of  the  National  Debt  or  by  any  other  person,  and  aU  sums 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  of  any  other  bank,  which  at  the  commencement 
of  this  Act  are  standing  in  the  sole  name  of  a  married  vroman,  and  all 
shares,  stock,  debentures,  debenture  stock,  or  other  interests  of  or  in 
any  corporation,  company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  at  the  commencement  of  this  Act  are 
standing  in  her  name,  shall  be  deemed,  unless  and  until  the  contrary 
be  shown,  to  be  the  separate  property  of  such  married  woman ;  and 
the  fact  that  any  such  deposit,  annuity,  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England  or  of 
any  other  bank,  share,  stock,  debenture,  debenture  stock,  or  other 
interest  as  aforesaid,  is  standing  in  the  sole  name  of  a  married 
woman,  shall  be  sufficient  prima  facie  evidence  that  she  is  beneficially 
entitled  thereto  for  her  separate  use,  so  as  to  authorise  and  empower 
her  to  receive  or  transfer  the  same,  and  to  receive  the  dividends,  in- 
terest, and  profits '  thereof,  without  the  concurrence  of  her  husband, 
and  to  indemnify  the  Postmaster-General,  the  Commissioners  for  the 
Eeduction  of  the  National  Debt,  the  Governor  and  Company  of  the 
Bank  of  England,  the  Governor  and  Company  of  the  Bank  of  Ireland, 
and  all  directors,  managers,  and  trustees  of  every  such  bank,  corpora- 
tion, company,  pubHc  body,  or  society  as  aforesaid,  in  respect  thereof. 

7.  All  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of  Eng- 
land or  of  any  other  bank,  and  all  such  deposits  and  annuities  respec- 
tively as  are  mentioned  in  the  last  preceding  section,  and  all  shares, 
stock,  debentures,  debenture  stock,  and  other  interests  of  or  in  any 
such  corporation,  company,  public  body,  or  society  as  aforesaid,  which 
after  the  commencement  of  this  Act  shall  be  allotted  to  or  placed, 
registered,  or  transferred  in  or  into  or  made  to  stand  in  the  sole  name 
of  any  married  woman  shall  be  deemed,  unless  and  until  the  contrary 
be  shown,  to  be  her  separate  property,  in  respect  of  which  so  far  as 
any  liability  may  be  incident  thereto  her  separate  estate  shall  alone 
be  liable,  whether  the  same  shall  be  so  expressed  in  the  document 
whereby  her  title  to  the  same  is  created  or  certified,  or  in  the  books 
or  register  wherein  her  title  is  entered  or  recorded,  or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or  authorise 
any  corporation  or  joint  stock  company  to  admit  any  married  woman 
to  be  a  holder  of  any  shares  or  stock  therein  to  which  any  liabOity 
may  be  iacident,  contrary  to  the  provisions  of  any  Act  of  Parliament, 
charter,  byelaw,  articles  of  association,  or  deed  of  settlement  regulating 
such  corporation  or  company. 
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8.  All  the  provisions  hereinbefore  contained  as  to  deposits  in  any  45  &  46  Viot. 
post-office  or  other  savings  bank,   or  in  any  other  bank,  annuities     "■  '^^'  °-  ^- 
granted  by  the  Commissioners  for  the  Eeduction  of  the  National  Debt  Investments 
or  by  any  other  person,  sums  forming  part  of  the  public  stocks  or  ^ail^of 
funds,  or  of  any  other  stocks  or  funds  transferable  in  the  books  of  the  married 
Bank  of  England  or  of  any  other  bank,  shares,  stock,  debentures,  ^tWa?  ^""^ 
debenture  stock,  or  other  interests  of  or  in  any  such  corporation,  com- 
pany, public  body,  or  society  as  aforesaid  respectively,  which  at  the 
commencement  of  this  Act  shall  be  standing  in  the  sole  name  of  a 

married  woman,  or  which,  after  that  time,  shall  be  allotted  to,  or 
placed,  registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the 
sole  name  of  a  man-ied  woman,  shall  respectively  extend  and  apply,  so 
far  as  relates  to  the  estate,  right,  title,  or  interest  of  the  married 
woman,  to  any  of  the  particulars  aforesaid  which,  at  the  commence^ 
ment  of  this  Act,  or  p,t  any  time  afterwards,  shall  be  standing  in,  or 
shall  be  allotted  to,  placed,  registered,  or  transferred  to  or  into,  or 
made  to  stand  in,  the  name  of  any  married  woman  jointly  with  any 
persons  or  person  other  than  her  husband. 

9.  It  shall  not  be  necessary  for  the  husband  of  any  married  woman,  As  to  stock, 
in  respect  of  her  interest,  to  join  in  the  transfer  of  any  such  annuity  or  &<=.  standing 
deposit  as  aforesaid,  or  any  sum  forming  part  of  the  pubhc  stocks  or  JJamel  of  a 
funds,  or  of  any  other  stocks  or  funds  transferable  as  aforesaid,  or  any  ™a™ed 
share,  stock,  debenture,  debenture  stock,  or  other  benefit,  right,  claim,  others, 

or  other  interest  of  or  in  any  such  corporation,  company,  public  body, 
or  society  as  aforesaid,  which  is  now  or  shall  at  any  time  hereafter  be 
standing  in  the  sole  name  of  any  married  woman,  or  in  the  joint 
names  of  such  married  woman  and  any  other  person  or  persons  not 
being  her  husband. 

10.  If  any  investment  in  any  such  deposit  or  annuity  as  aforesaid.  Fraudulent 
or  in  any  of  the  public  stocks  or  funds,  or  in  any  other  stocks  or  funds  "^.^estmenta 
transferable  as  aforesaid,  or  in  any  share,  stock,  debenture,  or  deben-  of  husband, 
ture  stock  of  any  corporation,  company,  or  public  body,  municipal, 
commercial,  or  otherwise,  or  in  any  share,  debenture,  benefit,  right,  or 

claim  whatsoever  in,  to,  or  upon  the  funds  of  any  industrial,  provident, 
friendly,  benefit,  buHding,  or  loan  society,  shall  have  been  made  by  a 
married  woman  by  means  of  moneys  of  her  husband,  without  his 
consent,  the  Court  may,  upon  an  application  under  section  seventeen 
of  this  Act,  order  such  investment,  and  the  dividends  thereof,  or  •  any 
part  thereof,  to  be  transferred  and  paid  respectively  to  the  husband ; 
and  nothing  in  this  Act  contained  shall  give  validity  as  against  creditors 
of  the  husband  to  any  gift,  by  a  husband  to  his  wife,  of  any  property, 
which,  after  such  gift,  shall  continue  to  be  in  the  order  and  disposi- 
tion or  reputed  ownership  of  the  husband,  or  to  any  deposit  or  other 
investment  of  moneys  of  the  husband  made  by  or  in  the  name  of  his 
wife  in  fraud  of  his  creditors ;  T)ut  any  moneys  so  deposited  or  invested 
may  be  followed  as  if  this  Act  had  not  passed. 

o2 
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13  &  14  Vict, 
.i.  60. 


11.  A  married  woman  may  by  virtue  of  tlie  power  of  maMng  oon- 
tracts  hereinbefore  contained  effect  a  policy  upon  her  own  life  or  the 
life  of  her  husband  for  her  separate  use ;  and  the  same  and  all  benefit 
thereof  shall  enure  accordingly. 

A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and 
expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or  of  his 
wife  and  children,  or  any  of  them,  or  by  any  woman  on -her  own  life, 
and  expressed  to  be  for  the  benefit  of  her  husband,  or  of  her  children, 
or  of  her  husband  and  children,  or  any  of  them,  shall  create  a  trust  in 
favour  of  the  objects  therein  named,  and  the  moneys  payable  under 
any  such  policy  shall  not,  so  long  as  any  object  of  the  trust  remains 
unperformed,  form  part  of  the  estate  of  the  insured,  or  be  subject  to 
his  or  her  debts  :  Provided,  that  if  it  shall  be  proved  that  the  policy 
was  effected  and  the  premiums  paid  with  intent  to  defraud  the  creditors 
of  the  insured,  they  shall  be  entitled  to  receive,  out  of  the  moneys 
payable  under  the  policy,  a  sum  eqasH  to  the  premiums  so  paid.  The 
insured  may  by  the  policy,  or  by  any  memorandum  under  his  or  her 
hand,  appoint  a  trustee  or  trustees  of  the  moneys  payable  under  the 
policy,  and  from  time  to  time  appoint  a  new  trustee  or  new  trustees 
thereof,  and  may  make  provision  for  the  appointment  of  a  new  trustee 
or  new  trustees  thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.  In  default  of  any  such  appointment  of  a 
trustee,  such  policy,  immediately  on  its  being  effected,  shall  vest  in  the 
insured  and  his  or  her  legal  personal  representatives,  in  trust  for  the 
purposes  aforesaid.  If,  at  the  time  of  the  death  of  the  insured,  or  at 
any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall  be  expedient 
to  appoint  a  new  trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new 
tKustee  or  new  trustees  may  be  appointed  by  any  Court  having  juris- 
diction under  the  provisions  of  the  Trustee  Act,  1850,  or  the  Acts 
amending  and  extending  the  same.  The  receipt  of  a  trustee  or 
trustees  duly  appoiated,  or,  in  default  of  any  such  appointment,  or  in 
default  of  notice  to  the  insurance  office,  the  receipt  of  the  legal  per- 
sonal representative  of  the  insured  shall  be  a  discharge  to  the  office 
for  the  sum  secured  by  the  policy,  or  for  the  value  thereof,  in  whole  or 
in  part  (^d). 

{d)  Tor  cases  decided  under  the  corresponding  section  (sect.  10)  of  the  Act  of 
1870  (now  repealed,  see  sect.  22,  post),  see  Se  Mellor,  6  Ch.  D.  127  ;  7  Ch.  D.  200  ; 
Be  Adam,  23  Ch.  D.  626,  -where  Re  Mellor  was  not  followed.  As  to  the  title  of  a 
petition  for  the  appointment  of  trustees  of  the  policy,  see  Re  Soutar,  W.  N 
(l884),  61. 


Semedies 
of  married 
woman  for 
protection 
and  security 
of  separate 
property. 


12.  Every  woman;  whether  married  before  or  after  this  Act,  shall 
have  in  her  own  name  against  aU  persons  whomsoever,  including  her 
husband,  the  same  civil  remedies,  and  also  (subject,  as  regards  her 
husband,  to  the  proviso  hereinafter  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings,  for  the  protection  and  security 
of  her  own  separate  property,  as  if  such  property  belonged  to  her  as 
a  feme  sole,  but,  except  as  aforesaid,  no  husband  or  wife  shall  be 
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entitled  to  sue  the  other  for  a  tort.  ta.  any  indictment  or  other  pro-  45  &  46  Viot. 
ceeding  under  this  section  it  shall  he  sufficient  to  allege  such  property  "'  ^^'  "•  •'^" 
to  be  her  property ;  and  in  any  proceeding  under  this  section  a  hushand 
or  wife  shall  be  competent  to  giro  evidence  against  each  other,  any 
statute  or  rule  of  law  to  the  contrary  notwithstanding :  Provided  always, 
that  no  criminal  proceeding  shall  be  taken  by  any  wife  against  her 
husband  by  virtue  of  this  Act  while  they  are  living  together,  as  to  or 
concerning  any  property  claimed  by  her,  nor  while  they  are  living 
apart,  as  to  or  concerning  any  act  done  by  the  husband  while  they 
were  living  together,  concerning  property  claimed  by  the  wife,  unless 
such  property  shall  have  been  wrongfully  taken  by  the  husband  when 
leaving  or  deserting,  or  about  to  leave  or  desert,  his  wife  (e). 

{«)  As  to  evidence  in  criminal  prooeedings,  see  Married  Women's  Property  Act, 
1884. 

13.  A  woman  after  her  marriage  shall  continue  to  be  liable  in  Wife's  ante- 
respect  and  to  the  extent  of  her  separate  property  for  all  debts  con-  and  Habilities 
tracted,  and  aU  contracts  entered  into  or  wrongs  committed  by  her 

before  her  marriage,  including  any  sums  for  which  she  may  be  liable 
as  a  contributory,  either  before  or  after  she  has  been  placed  on  the 
list  of  contributories,  under  and  by  virtue  of  the  Acts  relating  to 
joint  stock  companies ;  and  she  may  be  sued  for  any  such  debt  and 
for  any  liability  in  damages  or  otherwise  under  any  such  contract,  or 
in  respect  of  any  such  wrong ;  and  all  sums  recovered  against  her  in 
respect  thereof,  or  for  any  costs  relating  thereto,  shall  be  payable  out 
of  her  separate  property ;  and,  as  between  her  and  her  husband,  un- 
less there  be  any  contract  between  them  to  the  contrary,  her  separate 
property  shall  be  deemed  to  be  primarily  liable  for  all  such  debts, 
contracts,  or  wrongs,  and  for  aU  damages  or  costs  recovered  in  respect 
thereof :  Provided  always,  that  nothing  in  this  Act  shall  operate  to 
increase  or  diminish  the  liability  of  any  woman  married  before  the 
commencement  of  this  Act  for  any  such  debt,  contract,  or  wrong,  as 
aforesaid,  except  as  to  any  separate  property  to  which  she  may  become 
entitled  by  virtue  of  this  Act,  and  to  which  she  would  not  have  been 
entitled  for  her  separate  use  under  the  Acts  hereby  repealed  or  other- 
wise, if  this  Act  had  not  passed. 

14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted,  Husband  to 
and  for  aU  contracts  entered  into  and  wrongs  committed  by  her,  before  ^jg'^^^g.f ""^ 
marriage,  including  any  liabilities  to  which  she  may  be  so  subject  debts  con- 
under  the  Acts  relating  to  joint  stock  companies  as  aforesaid,  to  the  J^^rriageto™ 
extent  of  aU  property  whatsoever  belonging  to  his  wife  which  he  shall  a  certain 
have  acquired  or  become  entitled  to  from  or  through  his  wife,  after  extent. 
deducting  therefrom  any  payments  made  by  him,  and  any  sums  for 

which  judgment  may  have  been  bona  fide  recovered  against  him  in 
any  proceeding  at  law,  in  respect  of  any  such  debts,  contracts,  or 
wrongs  for  or  in  respect  of  which  his  wife  was  liable  before  her  mar- 
riage as  aforesaid;  but  he  shall  not  be  liable  for  the  same  any  further 
or  otherwise  ;  and  any  court  in  which  a  husband  shall  be  sued  foi?  any 
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45  &  46  Vict, 
0.  75,  s.  14. 


Suits  for 

antenuptial 

liabilities. 


Act  of  wife 
liable  to 
criminal 
proceedings. 


such  debt  shall  have  power  to  direct  any  inquiry  or  proceedings  whic 
it  may  think  proper  for  the  purpose  of  ascertaining  the  nature,  amoun 
or  value  of  such  property :  Provided  always,  that  nothing  in  this  A( 
contained  shall  operate  to  increase  or  diminish  the  liability  of  an 
husband  married  before  the  commencement  of  this  Act  for  or  in  respec 
of  any  such  debt  or  other  liabihty  of  his  wife  as  aforesaid. 

15.  A  husband  and  wife  may  be  jointly  sued  in  respect  of  an 
such  debt  or  other  liability  (whether  by  contract  or  for  any  wrong 
contracted  or  incurred  by  the  wife  before  marriage  as  aforesaid,  i 
the  plaintiff  in  the  action  shall  seek  to  establish  his  claim,  eithe 
wholly  or  in  part,  against  both  of  them ;  and  if  in  any  such  action 
or  in  any  action  brought  in  respect  of  any  such  debt  or  liability  agains 
the  husband  alone,  it  is  not  found  that  the  husband  is  liable  in  respec 
of  any  property  of  the  wife  so  acquired  by  him  or  to  which  he  shal 
have  become  so  entitled  as  aforesaid,  he  shall  have  judgment. for  hii 
costs  of  defence,  whatever  may  be  the  result  of  the  action  against  thi 
wife  if  jointly  sued  with  him ;  and  in  any  such  action  against  husbanc 
and  wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the  debi 
or  damages  recovered,  or  any  part  thereof,  the  judgment  to  the  extern 
of  the  amount  for  which  the  husband  is  liable  shall  be  a  joint  judg- 
ment against  the  husband  personally  and  against  the  wife  as  to  hei 
separate  property;  and  as  to  the  residue,  if  any,  of  such  debt  and 
damages,  the  judgment  shall  be  a  separate  judgment  against  the  wife 
as  to  her  separate  property  only. 

16.  A  wife  doing  any  act  with  respect  to  any  property  of  her  hus- 
band, which,  if  done  by  the  husband  with  respect  to  property  of  the 
wife,  would  make  the  husband  liable  to  crimiaal  proceedings  by  the 
wife  under  this  Act,  shall  in  like  manner  be  liable  to  criminal  proceed- 
ings by  her  husband  (/). 

(/)  See  note  to  b.  12. 


Questions 
between 
husband  and 
wife  as  to 
property  to 
be  decided  in 
a  summary 
way. 


17.  In  any  question  between  husband  and  wife  as  to  the  title  to  or 
possession  of  property,  either  party,  or  any  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid  in  whose  books  any 
stocks,  funds,  or  shares  of  either  party  are  standing,  may  apply  by 
summons  or  otherwise  in  a  summary  way  to  any  judge  of  the  High 
Court  of -Justice  in  England  or  in  Ireland,  according  as  such  property 
is  in  England  or  Ireland,  or  (at  the  option  of  the  applicant  irrespectively 
of  the  value  of  the  property  in  dispute)  in  England  to  the  judge  of  the 
County  Court  of  the  district,  or  in  Ireland  to  the  chairman  of  the 
CivU  BiU  Court  of  the  division  in  which  either  party  resides,  and  the 
judge  of  the  High  Court  of  Justice  or  of  the  County  Court,  or  the 
chairman  of  the  Civil  BiU  Court  (as  the  case  may  be)  may  make  such 
order  with  respect  to  the  property  in  dispute,  and  as  to  the  costs  of  and 
consequent  on  the  application  as  he  thinks  fit,  or  may  direct  such  ap- 
plication to  stand  over  from  time  to  time,  and  any  inquiry  touching 
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tlie  matters  in  question  to  Ibe  made  in  sueli  manner  as  lie  shall  think  45  &  46  Vict, 
fit :  ProTided  always,  that  any  order  of  a  judge  of  the  High  Court  of  °-  '^^'  "'  ^^- 
Justice  to  be  made  under  the  provisions  of  this  section  shall  be  subject 
to  appeal  in  tiie  same  way  as  an  order  made  by  the  same  judge  in  a 
suit  pending  or  on  an  equitable  plaint  in  the  said  Court  would  be ;  and 
any  order  of  a  County  or  Civil  Bill  Court  under  the  provisions  of  this 
section  shall  be  subject  to  appeal  in  the  same  way  as  any  other  order 
made  by  the  same  Court  would  be,  and  all  proceedings  in  a  County 
Court  or  CiviLBill  Court  under  this  section  in  which,  by  reason  of  the 
value  of  the  property  in  dispute,  such  Court  would  not  have  had  juris- 
diction if  this  Act  or  the  Married  "Women's  Property  Act,  1870,  had 
not  passed,  may,  at  the  option  of  the  defendant  or  respondent  to  such 
proceedings,  be  removed  as  of  right  into  the.  High  Court  of  Justice  in 
England  or  Ireland  (as  the  case  may  be),  by  writ  of  certiorari  or 
otherwise  as  may  be  prescribed  by  any  rule  of  such  High  Court ;  but 
any  order  made  or  act'done  in  the  course  of  such  proceedings  prior  to 
such  removal  shall  be  valid,  unless  order  shall  be  made  to  the  contrary 
by  such  High  Court :  Provided  also,  that  the  judge  of  the  High  Court 
of  Justice  or  of  the  County  Court,  or  the  chairman  of  the  Civil  BiU 
Court,  if  either  party  so  require,  may  hear  any  such  application  in  his 
private  room :  Provided  also,  that  any  such  bank,  corporation,  com- 
pany, public  body,  or  society  as  aforesaid,  shall,  in  the  matter  of  any 
such  application  for  the  purposes  of  costs  or  otherwise,  be  treated  as  a 
stakeholder  only. 

18.  A  married  woman  who  is  an  executrix  or  administratrix  alone  Married 

or  joiutly  with  any  other  person  or  persons^  of  the  estate  of  any  de-  ^°e™utrii  oT 
ceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property  trustee, 
subject  to  any  trust,  may  sue  or  be  sued,  and  inay  transfer  or  join  in 
transferring  any  such  annuity  or  deposit  as  aforesaid,  or  any  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid,  or  any  share,  stock,  debenture,  deben- 
ture stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or  in  any 
such  corporation,  company,  public  body,  or  society  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole. 

19.  Nothing  in  this  Act  contained  shall  interfere  with  or  affect  any  Saying  of 
settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether  ggj^^l^^g 
before   or   after  marriage,  respecting  the  property  of  any  married  and  the  power 
woman,  or  shall  interfere  with  or  render  inoperative  any  restriction  fj^^^° 
against  anticipation  at  present  attached  or  to  be  hereafter  attached- to  settlements. 
the  enjoyment  of   any  property  or  income  by  a  woman  under  any 
settlement,  agreement  for  a  settlement,  wiU,  or  other  instrument ;  but 

no  restriction  against  anticipation  contained  in  any  settlement  or  agree- 
ment for  a  settlement  of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity  against  debts  contracted 
by  her  before  marriage,  and  no  settlement  or  agreement  for  a  settle- 
ment shall  have  any  greater  force  or  validity  against  creditors  of  such 
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45  &  46  Vict,   woman  tlian  a  like  settlement  or  agreement  for  a  settlement  made  or 
0.  75,  B.  21  ^ 


entered  into  hy  a  man  would  have  against  liis  creditors  {ff). 

(ff)  See  Se  Stonor,  cited  in  note  to  s.  5,  ante,  p.  193.  la  Sursilly.  Tanner,  13 
Q.  B.  J).  691,  it  Vfaa  held  that  an  order  giving  leaTe  to  enter  judgment  against  a 
married  -woman  in  respect  of  her  separate  estate  should  state  that  execution  is  to  be 
limited  to  such  separate  estate  as  she  is  not  restrained  from  anticipating,  unless  such 
restraint  exists  under  a  settlement  of  her  own  property  made  by  herseQ. 

[By  sects.  20  and  21,  a  married  woman  having  separate  estate  is  to  be  liable  to  the 
pariat  for  the  maintenance  of  her  husband,  children,  and  grandchildren.] 

^e^alof  22.  Tke  Married  Women's  Property  Act,  1870,  and  the  Married 

93.       ^° '   Women's  Property  Act,   1870,   Amendment  Act,   1874,   are  hereby 


c 


37  &  38  Vict,  repealed  :  Provided  that  such  repeal  shall  not  affect  any  act  done  or 
right  acqiiired  while  either  of  such  Acts  was  in  force,  or  any  right  or 
liability  of  any  husband  or  Wife,  married  before  the  commencement  of 
this  Act,  to  sue  or  be  sued  under  the  provisions  of  the  said  repealed 
Acts  or  either  of  them,  for  or  in  respect  of  any  debt,  contract,  wrong, 
or  other  matter  or  thing  whatsoever,  for  or  in  respect  of  which  any 
such  right  or  liability  shall  have  accrued  to  or  against  such  husband 
or  wife  before  the  commencement  of  this  Act  (A). 
(A)  See  Se  Soutar,  W.  N.  (1884),  61,  as  to  the  extent  of  this  repeal. 

Legal  repre-        23.  For  the  purposes  of  this  Act  the  legal  personal  representative 
married  °^  ^^7  married  woman  shall  in  respect  of  her  separate  estate  have  the 

woman.  same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as 

she  would  be  if  she  were  living. 
Interpretation  24.  The  word  "  contract "  in  this  Act  shall  include  the  acceptance 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the 
provisions  of  this  Act  as  to  liabilities  of  niarried  women  shall  extend 
to  all  liabilities  by  reason  of  any  breach  of  trust  or  devastavit  com- 
mitted by  any  married  woman  being  a  trustee  or  executrix  or  adminis- 
tratrix either  before  or  after  her  marriage,  and  her  husband  shall  not 
be  subject  to  such  liabilities  unless  he  has  acted  or  intermeddled  in  the 
trust  or  administration.  The  word  "  property  "  in  this  Act  includes  a 
thing  in  action. 
Conuneuce-  25.  The  date  of  the  commencement  of  this  Act  shall  be  the  first  of 

January,  one  thousand  eight  hundred  and  eighty-three. 
Extent  of  26.  This  Act  shall  not  extend  to  Scotland. 

Short  title  ^^'  ^^^^  ^^^  ^^y  ^®  °^^^^  ^^  *^®  Married  Women's  Property  Act, 

■       1882. 
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PETITION  OF  EIGHT  ACT,  1860.  ''  ^e'tZ"*' 

23  &  24  VICT.  Cap.  34. 

riiM^»™*'ir^^''^*'T°^*w.'f''*  ^""^  the.  history  of  the  remedy  by  petition  of 
Son  of  wlf  "•If'''  .°l  Y^'^^e^^'  V.-C,  irf  Kir/c  V.  The  Quem,U  ^q.  558.  A 
vS  bv  an  Aot'^f  r*  ^'  "^  '^'ff  *  -1  ^'^^.'^^^^^^  in  a  colony  which  have  been 
pro^ce^M/l,  9  T  ^i  wTo^,'  legia^ture  in  the  Crown  for  the  pnrposes  of  the 

™8ed^^S!.tl°'  ^^  loss  oocas  oned  by  an  act  of  a  servant  of  the  Crown  &  thi'sup" 
Z  16^TTs1in'^'^*^rP°4'^«"P,°„':,„^""  by  an  Act  of  ParHament  {Tobinl. 
as^;^M  nf  »n^ffl  •  \l°  "^"'-  ^/-n^-J-^F^  •  °°'"  f°'  *^«  dismissal,  without  cause 
nrd^n^rl^J^^T  "?  *^'  ™^  '-^'  P'-^"'^^'  ^  ^^-  ^-  164) ;  nor  to  obtain,  out  of 
subf^ts^thp,^J™iri^  government  as  compensation  for  debts  due  to  British 
^^S! ,  p'  y  P*y™?,nt  of  an  amount  clamied  to  be  due  in  respect  of  one  of  those 
to  t^p'i™  ■"'  "^VfS-i  ?•  ?■  ^-  *"  =  2  Q.  B.  D.  69) ;  nor  to  obtain  the  payment 
to  the  persons  entitled  of  booty  granted  by  the  Crown  to  the  Secretary  of  StJte  for 

f^.^^^-"'*r*  1°'-  *^'  ?^°^.  ^""^  "^"  °f  "^^t^'in  forces,  and  to  ?e  distributed 
^,rw^7^M«?r\f.'^^l^n?  P'^^P^'^ti^ns  {Ile£a«daa»cl  Kirwee  Booty,  irSv 
£TL'  y-  f  •  ^  io^^ilt* '  ,^-  ^m(l^**  '  «")•  -^^  *°  *!>« f°"n  of  a  Petitiok  of  Eight 
see  sects.  1  and  2  of  the  Act.  The  suppUant  cannot  obtain  discovery  of  documfnts 
^y  f  \^™™  {rhoma.Y.aeg.,  L  E.  10  Q.  B.  31,  but  see  Tomline  y.Reg.,  4  Ex  D 
t\'eVpuUHrS«.r4^]'"'=°^^'^''"'  production  of  documents  as  against 
The  following  is  the  General  Order  in  Chancery  under  the  Act  :— 

OEDEE,  1st  Febetuey,  1862.  Ord.,  i  Feb. 

1862. 
PETITIONS  OF  EIGHT.  Petitions  of 

1.  Upon  Her  Majesty's  fiat  being  obtained  to  any  petition  of  right  "^^" 

presented  in  pursuance  of  tbe  said  Act  and  intituled  in  the  Court  of  Pet^on  of 

Chancery,  such  petition,  with  the  fiat  thereon,  together  with  a  printed  ^^^^  *°  ^^ 

copy  of  such  petition  and  fiat  (if  the  petition  is  in  writing),  shall  be  ^^' 

filed  at  the  office  of  the  Clerks  of  Eecords  and  Writs  (o). 

(a)  The  petition  is  now  filed  at  the  Central  OfSce,  the  Eecord  and  "Writ  Clerks 
being  abolished ;  see  Jud.  (Officers)  Act,  1879 ;  E.  S.  C,  Ord.  LXI.  See  as  to 
printing,  R.  S.  C,  Ord.  LXVI.  r.  7,  infra. 

2.  Every  such  petition,  or  the  prjnted  copy  thereof,  so  filed  shall  be       Kule  2. 
marked  with  the  words  "  Lord  Chancellor  "  or  "  Master  of  the  EoUs,"  '^^^'^^^  with 
and  if  with  the  words  "  Lord  Chancellor,"  then  also  with  the  title  of  j"u^e.° 

the  Vice-ChanceUor  before  whom  it  is  intended  to  be  prosecuted. 

3.  Every  copy  of  a  petition  of  right  left  at  the  office  of  the  Solicitor       Rule  3. 
of  the  Treasury  in  pursuance  of  the  said  Act,  and  every  copy  of  a  -^^^d  and 
petition  of  right  served  upon  or  left  at  the  last,  or  usual,  or  last  known  copies  for 
place  of  abode  of  any  person  under  the  provisions  of  that  Act  shaU  be  ^^"i"®- 

a  printed  copy,  sealed  with  the  seal  of  the  office  of  the  Clerks  of 

Eecords  and  Writs,  in  the  same  maimer  as  copies  of  biUs  are  now 

sealed.    And  the  leaving  or  serving  of  any  copy  not  printed  or  not 

sealed  with  the  office  seal  shall  be  of  no  effect  for  any  of  the  purposes 

of  the  said  Act. 

4.  A  suppliant  in  any  petition  under  the  said  Act  desiring  to  file       Eule  4. 

interrogatories  for  the  examination  of  any  person  or  persons  who  mav  Jn^^rroga- 
1  .     T    .         11  ,1        J      /  ,1        ,1         1        ,,  .         "^   tones  for 

be  required  to   plead  or  answer  thereto  (other  than  her  Majesty's  examination 

Attorney-General)  shall  file  such  interrogatories  at  the  same  time  as  o*  "respond- 
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Eight  to 
petition  in 
formd 


Rule  6. 
Rules  as  to 
petitioning 
in  formd 
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Rule  7. 
Practice  in 
reference  to 
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apply  to  pro- 
igeedings  by- 
petition  oi 
right. 


Rule  8. 
Defence  to 
petition  of 
right. 


Duties  and 
fees  of  officers 
of  the  Court. 


such  petition.  And  a  copy,  examined  and  marked  by  the  Clerks  of 
Eecords  and  Writs,  ol  the  interrogatories  which  any  respondent  is 
required  to  answer  shall  be  served  upon  such  respondent,  together 
with  the  copy  of  the  petition. 

5.  Any  person  who  might  be  admitted  to  prosecute  a  suit  in  this 
Court  in  formd  pauperis  (J)  may  be  admitted  to  prosecute  in  formd 
pauperis  a  petition  of  right  intituled  in  this  Court.  And  any  person 
who  might,  if  a  defendant  to  an  ordinary  suit  in  this  Court,  have  been 
admitted  to  defend  in  formd  pauperis  may  be  admitted  to  make  his 
defence  in  formd  pauperis  to  any  petition  of  right  instituted  in  this 
Court  which  he  may  be  required  to  plead  or  answer  to.  But  no  person 
shall  be  admitted  to  prosecute  any  petition  in  formd  pauperis  without  a 
certificate  of  counsel  that  he  conceives  the  ease  to  be  proper  for  relief 
in  this  Court, 

(i)  As  to  suing  in  formd  pauperis,  see  Ord.  XVI.  rr.  22—31,  infra,  pp.  340,  341. 

6.  The  same  orders  and  rules  shall  apply  with  regard  to  any  person 
admitted  to  sue  or  defend  in  formd  pauperis  under  those  orders  as  are 
applicable  with  regard  to  paupers  in  suits  between  subject  and 
subject. 

7.  So  far  as  the  same  may  be  applicable,  and  except  in  so  far  as 
may  be  inconsistent  with  the  said  Act  and  with  the  preceding  orders, 
the  general  orders  from  time  to  time  in  force  as  to  proceedings  in  suits 
in  this  Court,  and  the  practice  and  course  of  proceeding  ia  this  Court 
in  reference  to  such  suits,  shall  be  applicable,  and  apply  and  extend  to 
proceedings  in  this  Court  in  petitions  under  the  said  Act,  which  are, 
for  the  purposes  of  this  order,  to  be  considered  as  bills  (c). 

(c)  The  petition  being  left  at  the  office  of  the  solicitor  to  the  Treasury  (r.  3),  may 
be  pleaded  or  demurred  to,  or  answered,  for  ■which  purpose  further  time  may  be 
allowed.  In  default  it  may  be  taken  pro  confesso,  23  &  24  Vict.  c.  34,  b.  8  ;  a  decree 
may  be  made  and  costs  given  as  in  an  ordinary  suit.  Hid.  ss.  9 — 14.  See  Tobin  t. 
T/ie  Queen,  11  W.  R.  915. 

Notwithstanding  the  Act  and  these  rules,  any  suppliant  may  proceed  according 
to  the  practice  before  the  Act  (b.  18)  ;  under  which  the  Court  did  not  at  the  hearing 
of  the  petition  enter  into  the  merits,  but  directed  a  commission  to  inquire  whether 
a  suit  should  be  instituted. 

8.  The  duties  which  under  the  said  Act  and  the  said  orders  may  be 
required  to  be  performed  by  officers  of  this  Court,  shall  be  performed 
by  the  officers  respectively,  who  perform  duties  of  a  similar  nature  in 
suits  in  this  Court  between  subject  and  subject.  And  the  fees  and 
allowances  payable  to  all  officers  and  solicitors  of  this  Court  in  respect 
of  matters  under  the  said  Act  shall  be  such  fees  and  allowances  as,  by 
the  practice  of  the  Court  and  the  general  orders  from  time  to  time  in 
force,  they  are  entitled  to  take  and  charge  for  similar  proceedings  in 
cases  between  subject  and  subject. 
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35  &  36  Vict. 

CHANCBEY  FUNDS  ACT,  1872.  ''•^^- 

35  &  36  VICT.  Cap.  44. 

All  Act  to  abolish  the  Office  of  Aceoimtant-Geneml  of  the  Sigh  Court 
of  Chancery  in  England,  and  to  amend  the  Law  respecting  the 
Investment  of  Morny  paid  into  that  Court,  and  the  Becurity  and 
Management  of  the  Moneys  and  Effects  of  the  Suitors  thereof 

[6th  August,  1872.] 

Whereas  it  is  expedient  to  abolish  the  office  of  the  Accountant- 
General  of  the  High  Court  of  Chancery  in  England,  and  to  mate  pro- 
vision respecting  the  transaction  of  the  husiaess  of  the  office  of  the 
said  Accountant-General,  and  the  securing  on  the  Consolidated  Fund 
and  managing  the  moneys,  efEects,  and  securities  of  the  suitors  of  the 
said  Court :  • 

Ajid  whereas  the  Commissioners  acting  under  a  commission  issued 
hy  her  Majesty  to  inquire  amongst  other  matters  into  the  provisions 
for  the  custody  and  management  of  the  stocks  and  funds  of  the  Court 
of  Chancery  of  England,  and  to  suggest  improvements  therein,  by 
their  report,  dated  the  seventeenth  of  Eebruary,  one  thousand  eight 
hundred  and  sixty-four,  reported  that  it  vras  .expedient  to  establish  a 
deposit  account  for  suitors'  moneys  in  the  Court  of  Chancery,  and  to 
allow  to  the  suitors  interest  at  the  rate  of  two  per  cent,  per  annum 
upon  the  moneys  belonging  to  them  whilst  in  the  custody  of  the  Court, 
but  without  depriving  them  of  the  right  to  require  the  investment 
thereof  at  any  time  on  their  own  behalf  and  at  their  own  risk : 

And  whereas  it  is  expedient  to  provide  for  the  establishment  of  such 
deposit  account : 

Be  it  enacted,  &c.,  as  follows  (that  is  to  say) : 

Preliminary. 

I.  This  Act  may  be  cited  as  "  The  Court  of  Chancery  (Funds)  Act,  Slioit  title. 
1872." 

n.  This  Act  shall,  save  as  regards  the  making  of  rules  and  general  Commenoe- 
orders  as  hereinafter  mentioned,  come  into  operation  upon  a  day  to  be 
fixed  by  a  rule  to  be  made  under  this  Act  in  that  behalf,  which  day  is 
hereinafter  referred  to  as  the  commencement  of  this  Act,  and  as  to  the 
making  of  any  rules  and  general  orders  thereunder  this  Act  shall  come 
into  operation  on  the  day  of  the  passing  thereof  (a). 

(a)  See  the  Supreme  Court  Funds  Rules,  1884,  infra. 

TTT.  InthieAct— 

The  term  "  the  Treasury  "  means  the  Commissionersof  her  Majesty's  Definitions. 

Treasury  for  the  time  being,  or  any  two  or  more  of  them. 
The  term  "  Court  of  Chancery  "  means  the  High  Court  of  Chancery 

of  England,  and  includes  the  Lord  Chancellor  and  any  other 
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"Securities." 


"Securities 
in  Coui-t." 


"  Money  in 
Couri;." 


Judge  intrusted  with,  the  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  persons  found  idiot,  lunatic,  or  of 
unsound  mind. 

The  term  "order  of  the  Court  of  Chancery"  means  such  order, 
decree,  report,  certificate,  or  direction  of  the  Court  of  Chancery  as 
defined  by  this  Act,  or  any  judge  or  officer  thereof,  as  may  be 
prescribed  by  a  rule  made  under  this  Act. 

The  term  "  General  Order  of  the  Court  of  Chancery "  means  a 
general  order  made  by  the  Lord  Chancellor,  either  alone  or  with 
the  assistance  of  other  judges,  and  either  in  Chancery  or  in  Lunacy. 

The  term  "  person"  includes  a  body  corporate  and  company. 

The  term  "  dividends  "  includes  interest  or  other  periodical  produce. 

The  term  "  Government  securities"  means  any  annuities,  exchequer 
bonds,  exchequer  bills,  and  other  parliamentary  securities  of  the 
Government  of  the  United  Kingdom. 

The  term  "securities"  includes  Government  securities  and  any 
security  of  any  foreign  state,  any  part  of  her  Majesty's  dominions 
out  of  the  United  Kingdom,  or  any  body  corporate  or  company,  or 
standing  in  books  kept  by  any  body  corporate,  company,  or  person 
in  the  United  Kingdom,  and  all  stock,  funds  and  effects. 

The  term  "  securities  in  Court "  means  any  securities  as  defined  by 
this  Act  standing  or  deposited  in  the  name  or  to  the  credit  or 
account  of  the  Accountant-General  of  the  Court  of  Chancery  or  of 
the  Paymaster-General  on  behalf  of  the  Court  of  Chancery,  or 
placed  to  the  credit  of  a  cause,  matter,  or  account  in  that  Court. 

The  term  "  money  in  Court "  means  any  sum  of  money  paid  into  the 
Bank  of  England  with  the  privity  of  the  Accountant-General  of 
the  Court  of  Chancery  or  of  the  Paymaster-General  on  behalf  of 
the  Court  of  Chancery,  or  placed  to  the  credit  of  any  cause,  matter, 
or  account  in  the  Court  of  Chancery,  and  includes  dividends  on 
securities  in  Court  and  interest  on  money  on  deposit. 


Abolition 
of  office  of 
Accountant- 
General  of 
the  Court  of 
Chancery,  and 
performance 
of  duties  by 
Paymaster- 
Greneral. 


Accountant- General's  Office. 

IV.  On  the  commencement  of  thjs  Act  the  office  of  the  Accountant- 
General  of  the  Court  of  Chancery  shall  be  aboUshed,  and  her  Majesty's 
Paymaster-General  (in  this  Act  referred  to  as  the  Paymaster-General) 
for  the  time  being  shall  perform  aU  the  duties  and  exercise 
all  the  powers  and  authorities  which  before  the  commencement 
of  this  Act  were  performed  by  or  vested  in  or  capable  of  being  exer- 
cised by  the  Accountant-General  of  the  Court  of  Chancery :  Provided 
that  nothing  in  this  Act  shall  render  the  Paymaster-General  incapable 
of  being  elected  to  or  sitting  or  voting  in  the  House  of  Commons,  or 
cause  a  member  of  the  House  of  Commons  upon  becoming  Paymaster- 
General  to  vacate  his  seat. 

The  Paymaster-General  may  do  any  act,  sign  or  execute  any  instru- 
ment, and  exercise  any  authority  required  or  authorised  to  be  done, 
signed,  executed,  or  exercised  by  him  for  the  purposes  of  this  Act,  or 
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any  rule  made  thereunder,  by  a  deputy  or  deputies  appointed  Iby  Hm  35  &  36  Viot. 
in  -writing  under  his  hand.  "'  *^'  °'  ^- 

V.  The  Consolidated  Fund  of  the  United  Kingdom  shall  be  liable  to  Liability  of 
make  good  to  the  suitors  of  the  Court  of  Chancery  all  money  in  Court  -p^^ioi^ 
and  all  securities  in  Court,  whether  the  same  have  been  paid,  trans-  default  of 
ferred,  or  deposited  into  or  in  Court  before  or  after  the  commencement  (jgn^^l  ^^' 
of  this  Act,  and  all  money  and  securities  vested  in  the  Paymaster- 
Greneral  for  the  time  being  by  or  in  pursuance  of  this  Act ;  and  if  the 

Lord  Chancellor,  either  with  or  without  a  representation  made  to  him 
by  any  suitor  of  the  Court  of  Chancery,  certifies  to  the  Treasury  in 
writing  that  the  Paymaster-General  has  failed  to  pay  any  money  in 
Court,  or  transfer  or  deliver  any  securities  in  Court,  required  by  any 
order  of  the  Court  of  Chancery  to  be  paid,  transferred,  or  delivered 
from  his  account,  or  has  been  guilty  of  any  default  with  respect  to 
such  money  or  securities,  the  Treasury  shall  cause  to  be  paid  out  of  the 
growing  produce  of  the 'Consolidated  Fund  into  the  Bank  of  England, 
to  the  credit  of  the  Paymaster-General  for  the  time  being  on  behalf  of 
the  Court  of  Chancery,  such  sum  of  money  as  may  be  certified  by  the 
Lord  Chancellor  in  writing  to  be  required  to  pay  the  money  so  required 
to  be  paid,  or  to  replace  the  securities  so  required  to  be  transferred  or 
delivered  or  make  good  such  default. 

VI.  "Where  under  any  Act  (whether  passed  before  or  after  the  com-  Construotion 
mencement  of  this  Act),  or  otherwise,  any  money  or  securities  would,  referring  to' 
if  this  Act  had  not  passed,  be  capable  of  being  paid,  transferred,  or  Accountant- 
deposited  to  or  into  or  in  the  name  of  or  to  the  account  or  credit  of  or  "®°®™  • 
with  the  privity  of  the  Accountant-General  of  the  Court  of  Chancery, 

or  the  Accountant-General  of  the  Court  of  Exchequer,  or  to  or  into  or 
in  the  Court  of  Chancery,  the  same  shall  after  the  commencement  of 
this  Act  be  paid,  transferred,  or  deposited  to  the  credit  or  account  of  or 
with  the  privity  of  the  Paymaster-General  for  the  time  being  {b)  on 
behalf  of  the  Court  of  Chancery,  and  shall  be  subject  to  the  like  trusts, 
orders,  directions,  powers,  and  provisions  as  if  he  were  the  Accountant- 
General  of  the  Court  of  Chancery  or  Court  of  Exchequer,  as  the  case 
may  be,  and  the  orders  of  the  Court  of  Chancery  relating  thereto  shall 
have  the  same  effect  as  the  like  orders  of  the  Court  of  Chancery  or 
Court  of  Exchequer  would  have  had  if  this  Act  had  not  passed. 

All  Acts  of  Parliament,  all  rules  and  orders  made  in  pursuance  of 
any  Act  of  Parliament,  all  general  orders  of  the  Court  of  Chancery,  all 
orders  of  the  Court  of  Chancery,  and  all  instruments  and  proceedings  of 
every  description  referring  to  the  Accountant-General  of  the  Court  of 
Chancery  or  Court  of  Exchequer,  shall,  subject  to  the  provisions  of 
this  Act  and  of  any  rule  made  thereunder,  be  construed  and  put  into 
execution  as  if  the  Paymaster-General  for  the  time  being  were  therein 
named  or  referred  to  in  place  of  such  Accountant-General,  so  however 
that  all  money  and  securities  shall  be  paid,  transferred,  or  deposited  to 
the  credit  or  account  of  the  Paymaster-General  for  the  time  being  on 
behalf  of  the  Court  of  Chancery,  and  not  into  the  name  of  the  person 
who  is  such  Paymaster-General. 
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time  being. 
12  Geo.  1, 
0.  32,  B.  7  ; 
54  Geo.  3, 
0.  14. 


Transfer  of 
securities  and 
receipts  of 
dividends. 


Certificate  of 
itrar. 


Provided  that  notHng  in  tMs  section  shall  affect  the  Queen's  Re- 
membrancer, or  the  performance  by  him  of  any  duties  formerly  per- 
formed by  the  Accountant-General  of  the  Court  of  Exchequer,  or 
apply  to  any  act,  rule,  order,  instrument,  or  proceeding  relating  to 
such  duties. 

(i)  No  securities  will  be  transferred  to  the  account  of  the  Paymaster-General  on 
which  there  can  be  any  liability  {Se  Stephens,  8  Ch.  465). 

Vii.  All  general  orders  of  the  Court  of  Chancery,  and  all  orders  of 
the  Court  of  Chancery,  and  all  instruments  and  proceedings  relative  to 
business  of  the  Court  of  Chancery  to  be  transacted  by  the  Paymaster- 
General  ia  pursuance  of  this  Act  (in  this  Act  referred  to  as  chancery 
business)  shall,  after  the  commencement  of  this  Act,  be  framed  and 
expressed  in  such  manner  as  may  be  necessary  for  carrying  the  provi- 
sions of  this  Act  with  respect  to  the  Accountant-General  and  Paymaster- 
General  into  effect. 

VIII.  The  Treasury  shall  cause  the  Pajrmaster-General  to  keep,  in 
the  neighbourhood  of  the  place  where  the  Court  of  Chancery  ordinarily 
holds  its  sittings,  an  office  for  the  purpose  of  carrying  on  chancery 
business,  and  for  mating  for  the  purpose  of  chancery  business  pay- 
ments of  small  amount  in  cash,  and  shall  from  time  to  time  provide 
such  clerks  and  officers  as  are  necessary  for  conducting  such  business 
and  making  such  payments. 

IX.  All  securities  and  money  vested  in  the  Paymaster-General  in 
pursuance  of  this  Act  shall  vest  in  the  Paymaster-General  for  the 
time  being  on  behalf  of  the-  Court  of  Chancery  without  any  convey- 
ance, assignment,  or  transfer,  notwithstanding  the  death  or  removal 
from  office  of  the  person  who  is  Paymaster-General,  and  shall  be  held 
by  him  in  trust  to  attend  the  orders  of  the  Court  of  Chancery,  and  aU 
acts  done  by  the  Paymaster-General  with  reference  to  such  securities 
and  money  in  pursuance  of  an  order  of  the  Court  of  Chancery  shall 
be  valid  and  effectual. 

X.  AU  securities  from  time  to  time  transferred,  standing,  or  depo- 
sited into,  in,  or  to  the  account  of  the  Paymaster-General  in  pursuance 
of  this  Act,  shall  be  held  by  the  Paymaster-Gener&l  in  trust  in  the 
several  causes  and  matters  in  which  such  securities  are  transferred, 
standing,  or  deposited  respectively,  and  shaU  not  be  transferred,  sold, 
or  delivered  out  except  in  pursuance  of  an  order  of  the  Court  of 
Chancery,  but  the  certificate  of  a  registrar  of  the  Court  of  Chancery 
or  of  a  master  or  registrar  in  lunacy  countersigned  by  the  Paymaster- 
General  shall  be  sufficient  evidence  of  the  order  referred  to  in  the 
certificate,  and  of  the  directions  contained  in  such  order,  and  shall  be 
a  necessary  and  sufficient  authority  to  the  Governor  and  Company  of 
the  Bank  of  England  and  every  person  for  transferring  on  sale  or 
otherwise  or  delivering  out  any  securities  standing  in  the  books  of  or 
deposited  with  such  bank  or  person  to  the  credit  or  account  of  the 
Paymaster- General  for  the  time  being  on  behalf  of  the  Court  of 
Chancery,  and  the  securities  directed  by  any  such  certificate  to  be 
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transferred  or  delivered  out  shall  he  transferred  or  delivered  out  35  &  36  Vict. 
aocordingly  on  behalf  of  the  Paymaster-General  by  some  ofilcer  of  °'  '^*'  ^"  '"'• 
such  bank  or  person. 

The  Governor  and  Company  of  the  Bank  of  England  shall,  by  one 
of  their  cashiers  or  some  other  proper  officer,  from  time  to  time  receive 
all  dividends  accruing  due  on  all  securities  -which  are  standing  to  the 
account  of  the  Paymaster-General  for  the  time  being  on  behalf  of  the 
Court  of  Chancery,  of  which  a  certificate  has  been  sent  to  them  by  the 
Paymaster-General,  and  shall  also  receive  any  principal  money  pay- 
able in  respect  of  any  of  such  securities,  and  the  said  certificate  shall 
be  a  sufficient  authority  to  them  to  receive  such  dividends  and  prin- 
cipal money ;  and  any  receipt  given  by  the  said  Governor  and  Com- 
pany, or  one  of  their  cashiers  or  other  proper  officer,  for  any  dividends 
on  any  securities  standing  to  the  said  account,  or  any  principal  money 
payable  in  respect  of  any  such  securities,  shall  be  a  good  discharge 
for  the  same ;  and  the  said  Governor  and  Company  shall  place  all 
money  received  by  them  in  pursuance  of  this  section  to  the  credit  of 
the  Paymaster-General  for  the  time  being,  on  behalf  of  the  Court  of 
Chancery  (c). 

(c)  See  the  Supreme  Court  Funds  Act,  1883,  s.  7,  infra. 

XI.  Section  19  of  the  Act  of  the  session  of  the  16th  and  17th  years  Indorsement 
of   the  reign  of   her  present  Majesty,  c.  59,  intituled,  "An  Act  to  ^^ "'^^^f'^^®^' 
repeal  certain  stamp  duties,  and  to  grant  others  in  lieu  thereof,  to  Paymaster- 
amend  the  laws  relatiug  to  stamp  duties,  and  to  make  perpetual  certain  "^^'^^ral. 
stamp  duties  iu  Ireland"  (which  section  relates  to  the  endorsement  of 
drafts  or  orders  drawn  upon  bankers  for  the  payment  of  money),  shall 
extend  to  any  dociiment  issued  by  the  Paymaster-General  in  pursu- 
ance of  this  Act,  which  authorises  the  payment  of  money. 

Xn.  The  provisions  of  the  Act  of  the  24th  and  25th  years  of  the  Forgery  of 
reign  of  her  present  Majesty,  c.  98,  intituled,  "  An  Act  to  consolidate  pfymaTto-^ 
and  amend  the  statute  law  of  England  and  Ireland  relating  to  indict-  General  or 
able  offences  by  forgery,"   which  have  reference  to  the  forging  or  2r&^^"^ot. 
altering  of  any  instrument  made  or  purporting  to  be  made  by  the  o.  98,  s.  33. 
Accountant-General  of  the  Court  of  Chancery,  shall  apply  to  every 
instrument  made,  signed,  or  countersigned,  or  purporting  to  be  made, 
signed,  or  countersigned,  by  the  Paymaster-General,  or  any  deputy, 
clerk,  or  officer  of   the  Paymaster-General,  and  to  the  forgery  and 
alteration  of  any  signature  or  counter-signature  of  such  Paymaster- 
General,  deputy,  clerk,  or  officer. 

Xm.  Nothing  in  this  Act  shall  be  deemed  to  recLuire  the  Governor  Indemnity 
and  Company  of  the  Bank  of  England  to  keep  the  account  of  the  g„?f°„^°* 
Paymaster-General  on  behalf  of  the  Court  of  Chancery  causewise,  and 
the  Governor  and  Company  of  the  Bank  gf  England  are  hereby  indem- 
nified for  all  acts  and  things  done  or  permitted  to  be  done  in  pursuance 
of  this  Act,  or  of  any  rule  purporting  to  be  made  thereunder,  or  of  any 
order  of  the  Court  of  Chancery  made  or  purporting  to  be  made  in  pur- 


208 


CHANOEET  PUNDS  ACT,  1872. 


35  &  36  Vict. 
0.  44,  s.  13. 


Establish- 
ment of 
suitors'  de- 
posit account. 


Saving  for 
inyestments 
made  under 
order  of 
Court. 


suance  of  this  Act  or  of  any  such  rule,  or  done  or  permitted  to  be  done 
in  pursuance  of  any  certificate  signed  and  countersigned  as  directed  by 
this  Act,  and  such  acts  and  things  respectively  shall  not  be  questioned 
or  impeached  in  any  Court  of  law  or  equity  to  the  detriment  of  such 
Governor  and  Company. 

XrV.  Save  as  otherwise  provided  by  any  rule  made  under  this  Act, 
all  money  in  Court  paid  in  either  before  or  after  the  commencement  of 
this  Act  shall,  subject  to  the  provisions  of  this  Act  and  of  any  rule 
made  thereunder,  be  placed  on  deposit,  and  in  the  case  of  money  in 
Court  paid  in  after  the  commencement  of  this  Act  without  any  appli- 
cation or  request  for  that  purpose,  and  when  so  placed  on  deposit  shall 
bear  interest  at  the  rate  of  2  per  cent,  per  annum,  together  with  any 
income  tax  chargeable  thereon. 

Any  money  which  may  at  any  time  be  standing  to  the  credit  of  the 
Paymaster-G-eneral  on  behalf  of  the  Court  of  Chancery  b'eyond  the 
amount  which  the  Paymaster-General  considers  to  be  required  for 
meeting  current  demands  shall  be  placed  in  the  hands  of  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  who  shall  from  time  to 
time  pay  to  the  credit  of  the  Paymaster- General  on  behalf  of  the 
Court  of  Chancery  such  sum  as,  with  the  money  to  the  like  credit, 
may  be  certified  by  him  to  be  required  to  meet  current  demands,  and 
the  Consolidated  Fund  of  the  United  Bjngdom  shall  be  liable  to  make 
good  all  money  so  placed  in  the  hands  of  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  and  the  interest  payable  on  sums 
placed  on  deposit,  in  like  manner  as  it  is  liable  to  make  good  money 
in  Court. 

XV.  Any  money  in  Court  paid  in  either  before  or  after  the  com- 
mencement of  this  Act  which  under  any  general  order  of  the  Court  of 
Chancery  or  rule  under  this  Act,  or  under  an  order  of  the  Court  of 
Chancery,  is  required  to  be  laid  out  in  any  particular  investment, 
shaU,  subject  to  any  rule  made  under  this  Act,  be  so  laid  out  notwith- 
standing anything  in  this  Act. 

[Section  16  (empowering  tlie  Court  to  make  orders  for  the  conversion  of  stock  in 
Court  and  the  transfer  of  the  proceeds  to  the  suitors'  deposit  account)  was  repealed 
by  the  Judicature  Act,  1875,  8.  16,  post,  which  directs  that  rules  may  be  made  as  to 
investment  of  money  in.  Court  in  securities  and  conversion  of  Government  securities 
into  money.] 

[Section  17  provides  for  the  application  of  money  placed  in  the  hands  of  the 
Commissioners  for  the  Reduction  of  the  National  Debt.] 


Hules  and  Accounts. 

Treasuryrules      XVIII.  The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 

for  regulatmg  ^^^j  fj-gj^  ^jme  jq  -jjime  make  rules  for  carrying  this  Act  into  effect, 

(See  12  Geo.  1,  and  regulating  the  deposit,  payment,  delivery,  and  transfer  in,  into, 

33  v'T'^^g^^  and  out  of  the  Court  of  Chancery  of  money  and  securities  which  belong 

to  the  suitors  of  that  Court,  or  are  otherwise  capable  of  being  deposited 

in  or  paid  or  transferred  into  that  Court,  or  in  or  into  the  Bank  of 

England  with  the  privity  of  the  Paymaster- General,  or  are  under  th§ 
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custody  of  tie  Court  of  Chancery,  and  the  evidence  of  such  deposit,  35  &  36  Viot. 
payment,  delivery,  or  transfer,  and  the  investmen';  of  and  other  dealing  ""  **'  "■  ^^- 
with  money  and  securities  in  Court  in  pursuance  of  the  orders  of  the 
Court  of  Chancery,  and  the  execution  of  the  orders  of  the  Court  of 
Chancery  and  the  powers  and  duties  of  the  Paymaster-General  with 
reference  to  such  money  and  securities,  and  in  particular  for  doing  aU 
or  any  of  the  following  things : — 

(1.)  Carrying  into  effect  the  transfer  of  the  oifice  of  the  Accountant- 

General  to  the  Paymaster- General : 
(2.)  Regulating  the  mode  in  which  the  Paymaster-General  is  to  Dealings  witli 
deal  with  money  and  securities  in  pursuance  of  the  orders  of  the  ™°"®y  ^""^ 
Court  of  Chancery,  and  the  mode  in  which  effect  is  to  be  given  to  pursuance  of 
an  order  of  the  Court  of  Chancery  which  is  to  be  executed  by  or  q^^^^  °^ 
through  the  office  of  the  Paymaster-General  for  Chancery  busi-  Certificates  of 
ness,  and  generally  the  arrangements  between  that  office  and  the  Paymaster- 
Court  of  Chancery  and  the  officers  thereof,  and  the  certificates  and 
information  to  be  given  by  the  Paymaster-General  with  reference 
to  Chancery  business : 
(3.)  Regulating  the  deposit,  payment,  sale,  transfer,  and  delivery  Payment  to 
with,  to,  and  by  the  Paymaster-General  of  the  said  money  and  g.g^^**'^" 
securities,  and  the  proceedings,  evidence,  and  duties  of  persons  in  (See  12  Geo.  1, 
relation  thereto  :  "■  ^^'  ^^-  ^-^O 

(4.)  Determining  the  mode  of  ascertaining  the  value  of  Government 
securities  transferred  to  the  Commissioners  for  the  Reduction  of 
the  National  Debt,  or  otherwise  .ordered  to  be  dealt  with  by  the 
Paymaster-General : 
(5.)  Regulating  the   placing  on  and  withdrawal  from  deposit  of  Placing 

money  in  Court,  whether  paid  in  before  or  after  the  commence-  "lo^^y  o"! 

•'  ,  deposit, 

ment  of  this  Act,  and  the  payment  or  crediting  of  interest  on 

money  placed  on  deposit : 

(6.)  Determining  the  smallest  amount  which  is  to  be  invested  in 
securities,  unless  directed  to  be  invested  notwithstanding  the 
smallness  of  the  amount,  and  determining  the  smallest  amount 
which  is  to  be  placed  or  remain  on  deposit,  and  the  smallest 
amount  of  money  on  deposit  on  which  interest  in  pursuance  of 
this  Act  is  to  be  credited  to  an  account  to  which  money  placed  on 
deposit  belongs : 

(7.)  Determining  the  time  at  which  money  in  Court  is  to  be  placed  Computing 
on  deposit,  and  at  which  interest  on  money  so  placed  on  deposit  is  ^^''^^^^  • 
to  begia  and  cease,  and  the  mode  of  computing  such  interest : 

(8.)  Determining  the  cases  in  which  interest  on  money  placed  on 
deposit,  and  the  dividends  on  any  securities  standing  to  the 
account  of  the  Paymaster-General  on  behalf  of  the  Court  of 
Chancery,  is  or  are  to  be  placed  on  deposit : 

(9.)  Dealing  with  accounts  on  which  the  balance  of  money  and 
securities  together  is  less  than  five  pounds,  and  providing  for  the 

M,  P 
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35  &  36  Vict.  periodical  publication  of  a  list  of  the  accounts  not  dealt  mth  for  a 

0.  44,  s.  18. 


period  of  at  least  fifteen  years : 
(10.)  Eegulating  the  mode  of  framing  and  expressing  orders  of  the 
Court  of  Chancery,  instruments  and  proceedings  relative  to  the 
Chancery  business  of  the  Paymaster-General : 
(11.)  Abrogating  any  general  orders   of  the  Court  of  Chancery 

relative  to  the  matters  aforesaid : 
(12.)  Eevoking  and  altering  any  rules  previously  made. 
Every  rule  purporting  to  be  made  in  pursuance  of  this  section  shall 
come  into  operation  at  the  date  of  such  rule  or  any  later  date  therein 
in  that  behalf  mentioned,  and  have  effect  as  if  it  were  enacted  in  this 
Act. 

[Sect.  19  authorises  the  making  of  general  orders  for  regulating  the  practice  of 
the  Court  of  Chancery  for  the  purpose  of  carrying  into  effect  the  Act  and  any 
rules  made  thereunder.] 

[By  sect.  20  the  Treasury  are  to  keep  accounts  and  have  them  audited.] 

[Sect.  21  relates  to  the  transfer'of  buUdings.] 

[Sects.  22 — 25  provide  for  a  pension  to  the  then  Accountant-General ;  the  status 
of  the  then  esdsting  officers  of  the  Accountant- General ;  the  transfer  of  securities  to 
the  Paymaster-General  and  alteration  of  accounts  at  Bank  of  England,  &c. ;  and  for 
dealing  with  certain  slave  compensation  funds  standing  in  the  name  of  the 
Accountant-  General.  ] 

Repealing  [Sect.  26  repealed  wholly  the  Acts  specified  in  schedule  2,  part  1,  and  partly 

clause.  those  specified  in  schedule  2,  with  the  usual  savings  as  to  anything  done  or  title  to 

land  or  right  to  pension,  &c.,  gained  under  those  Acts.] 

SCHEDULES. 


SCHEDULE  ONE. 

[Schedule  I.  enumerated  certain  Acts  relating  to  Slave  Compensation,  referred  to 
in  sect.  25.] 

SCHEDULE  TWO. 

Past  I. — Acts  whoelt  Repeat.ed. 

12  Geo.  1,  c.  32  ;  12  Geo.  1,  c.  33  ;  32  Geo.  3,  c.  42  ;  37  Geo.  3,  o.  135 ;  52  Geo. 
3,  c.  liv.  (local) ;  64  Geo.  3,  c.  14  ;  55  Geo.  3,  o.  Mv.  (local) ;  58  Geo.  3,  c.  Ixix. 
(local) ;  59  Geo.  3,  c.  xxvii.  (local) ;  6  &  6  WiU.  4,  o.  45  ;  6  &  7  Will.  4,  o.  5 ;  6  &  7 
Will.  4,  0.  82  ;  4  &  5  Viet.  c.  18  ;  9  &  10  Vict.  c.  81. 

Paet  II. — Acts  paetly  IIepbaiiii. 

36  Geo.  3,  o.  52,  Legacy  Duty  Act  (see  pp.  51,  52,  ante).  So  much  of  sect. 
32  as  requires  the  Accountant-General  to  invest  the  money  therein  mentioned  in  the 
purchase  of  Three  per  Cent.  Consolidated  Bank  Annuities  or  to  give  any  certificate. 

Part  of  3  Geo.  4,  c.  69,  an  Act  relating  to  Fees. 

Part  of  3  &  4  Will.  4,  o.  73,  Abolition  of  Slavery. 

Part  of  5  Vict.  c.  5,  Administration  of  Justice. 

10  &  11  Vict.  c.  96,  an  Act  for  better  securing  Trust  Funds  and  for  the  relief  of 
Trustees,  section  3,  p.  60,  ante, 

15  &  16  Vict.  c.  80,  sect.  59. 

Parts  of  15  &  16  Vict.  c.  87,  Relief  of  Suitors. 

16  &  17  Vict.  0.  98,  Relief  of  Suitors.    The  whole  Act,  except  sect.  11. 

30  &  31  Vict.  o.  87,  The  Court  of  Chancery  (Officers)  Act,  1867,  sects.  11  and  12. 
32  &  33  Vict.  c.  91,  The  Courts  of  Justice  (Salaries  and  Funds)  Act,  1869, 
sects.  4  to  7. 
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CHANCERY  FUNDS  AMENDED  OEDERS,  1874. 
OEDEES  OF  COUET. 

Undek  the  CotTET  OP  Chanoeet  (Funds)  Act,  1872,  35  &  36  Vior.  Cap.  44 ;  and 
THE  Trttstee  Relief  Act,  1847,  10  &  11  Vict.  Cap.  96. 

The  22nd  day  of  December,  1874. 

[Rule  1  revoked  the  Chancery  Funds  Orders,  1872,  and  provided  that  these  Commence- 
Amended  Orders  should  come  into  operation  on  January  11th,  1875.]  ment  of 

orders. 

2.  In  these  orders,  and  in  orders  as  herein  defined,  terms  shall  Interpretation 
have  the  same  meaning  as  the  same  terms  are  defined  to  have  in  the  *®''"'^' 
Court  of  Chancery  (Funds)  Act,  1872,  and  as  prescribed  by  the 
Chancery  Funds  Consolidated  Eules,  1874  (a) ;  and  the  term  "  Court " 
shall  mean  the  Court  of  Chancery,  and  iuclude  a  judge  thereof, 
whether  sittiag  in  coiirt  or  at  chambers ;  and  the  term  "  order  "  shall 
include  a  decree;  and  the  term  "cause  or  matter"  shall,  in  these 
orders,  include  a  separate  account  in  a  cause  or  matter,  and  a  matter 
intituled  merely  as  an  account ;  the  words  importing  the  singular 
number  shall  include  the  plural  number,  and  words  importing  the 
plural  number  shall  include  the  singular  number ;  the  words  importing 
males  shall  include  females. 

(a)  The  Chancery  Funds  Consolidated  Rules,  1874,  are  expressly  revoEed  by  the 
Supreme  Court  Funds  Rules,  1884,  r.  1,  infra,  but  the  Amended  Orders  of  1874 
appear  to  be  revoked  only  so  far  as  they  are  inconsistent  with  the  Supreme  Court 
Rules,  and  it  is  therefore  considered  necessary  to  retain  them  in  the  present 
edition.     The  Chancery  Funds  Rules,  1874,  will  be  found  in  9  Ch.  xxix. 

[Rule  3  abrogated  certain  orders  in  Chancery.] 

4.  A  person  who  shall  make  a  transfer  or  payment  of  money  or  Notice  of 

securities  into  Court  or  a  deposit  of  securities  in  Court,  as  provided  P*y™;™*'> 

^  '         ^  transfer,  or 

by  rule  27  of  the  Chancery  Funds  Consolidated  Eules,  1874(6),  shall  deposit  on 
forthwith  give  notice  thereof  to  the  solicitors  of  the  persons  upon  ^^^^^st. 
whose  application  the  order  directing  such  transfer,  payment,  or 
deposit  was  made,  or  to  such  persons  if  they  have  no  solicitor ;  or  if 
the  order  was  made  on  the  application  of  the  person  making  such 
transfer  or  payment,  to  the  solicitors  of  the  other  parties  appearing 
on  the  application. 

A  person  making  a  transfer,  payment,  or  deposit  upon  request  to 
the  credit  of  a  cause  or  matter,  as  provided  by  rule  25  (c)  of  the  said 
rules,  shall  forthwith  give  notice  thereof  to  the  solicitors  on  the  record 
for  the  parties  to  the  cause,  or  in  case  of  a  matter,  to  the  persons 
interested,  if  known,  or  to  their  solicitors,  if  any,  stating  in  such 
notice  what  the  money  or  securities  comprised  in  such  transfer, 
payment,  or  deposit  represent,  and  for  what  purpose  such  transfer, 
payment,  or  deposit  has  been  made ;  and  such  notices  may  be  sent  by 
post  {ce). 

(4)  The  rule  here  referred  to  is  substantially  reproduced  by  r.  36  of  the  Supreme 
Court  Funds  Rules,  1884,  infra. 

p3 
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Chancery  (c)  The  rule  here  referred  to  (which  related  to  the  bringing  of  funds  into  Court 

Eunds         otnerwise  than  in  pursuance  of  an  order)  is  substantially  reproduced  by  r.  30  of  the 
Amended       Supreme  Court  Funds  Rules,  1884,  infra. 
Orders,  1874.        (ce)  On  the  question  of  giving  notice  under  the  present  practice  in  pursuance  of 

this  rule,  see  He  Stening,  W.  N..  (1884),  142,  a  case  under  tiie  Trustee  Belief  Act, 

cited  ante,  p.  53. 

Practice  [Rules  5 — 10  relating  to  notice  of  payment  or  transfer  into  Court  under  the 

under  Trustee  Trustee  Relief  Act  (10  &  11  Vict.  c.  96),  and  to  the  application  by  petition  or  sum- 
Relief  Act.        mons  for  payment  out,  wiU  be  found  set  out,  p.  53,  ante."] 


Petitions  to 
state  whether 
duty  is  paid 
or  not. 


Petitions 
respecting 
money  or 
securities  on 
list  of 

undealt-with 
funds. 


Certain 
articles  and 
securities  not 
to  be  received 
by  Clerks  of 
Records  and 
Writs. 

Proceedings 
and  docu- 
ments in  a 
cause  to  be 
marked  v^ith 
reference  to 
record. 


11.  Eveiy  petition  for  dealing  witli  money  or  securities  in  Court, 
chargeable  with  duty  payable  to  the  revenue  under  the  Acts  relating 
to  legacy  or  succession  .duty,  or  the  dividends  on  such  securities,  shall 
contain  a  statement  whether  such  duty  or  any  part  thereof  has  or  has 
not  been  paid. 

[Rule  12  relating  to  registrars'  certificates  appears  to  be  obsolete.] 

[Rule  13,  providing  that  certain  applications  may  be  made  at  Chambers,  appears 
to  be  obsolete.] 

14.  "When  a  cause  or  matter  has  been  inserted  in  the  list  mentioned 
in  rule  91  {d)  of  the  Chancery  Funds  Consolidated  Eules,  1874,  the 
fact  shall  be  stated  in  every  petition  or  summons  affecting  any  money 
or  securities  to  the  credit  ,of  such  cause  or  matter.  In  cases  in  which 
the  money  or  securities  affected  by  such  petition  shall  together  amount 
to  or  exceed  in  value  500^.,  a  copy  of  such  petition,  and  notice  of  all 
proceedings  in  Court  or  at  chambers  shall  (unless  the  Court  otherwise 
directs),  be  served  on  the  official  solicitor  of  the  Court,  who  shall  be 
at  liberty  to  appear  and  attend  thereon  (e). 

(d)  The  rule  here  referred  to  is  substantially  reproduced  by  r.  101  of  the 
Supreme  Court  Funds  Rules,  1884,  infra. 

(e)  As  to  the  costs  of  the  official  solicitor,  see  Be  Claris,  21  Ch.  D.  776. 

[Rule  15  is  reproduced  by  Ord.  LV.  r.  2  (11),  infra.'] 

16.  The  Clerks  of  Eecords  and  Writs  (/)  shall  not  receive  into 
their  custody  effects  of  the  suitors  consisting  of  jewels  or  plate,  or 
other  articles  of  a  like  nature,  or  negociable  securities. 

(/)  See  now  Ord.  LX.  r.  3  ;  Ord.  LXI.  r.  1,  infra. 

17.  No  order  in  a  cause  shall  be  passed  or  entered,  and  no  certificate 
in  a  cause  of  a  chief  clerk,  or  of  a  taxing  master  of  the  Court,  shall 
be  signed  or  filed,  and  no  petition  in  a  cause  shall  be  answered,  and 
no  summons  in  a  cause  shall  be  issued,  and  no  affidavit  made  in  a 
cause  shall  be  filed,  until  the  same  respectively  be  either  marked  with 
the  reference  to  the  record,  as  prescribed  by  the  1st  of  the  Consoli- 
dated Orders,  rule  48,  or  be  inscribed  with  a  note  indicating  that  the 
cause  was  commenced  prior  to  2nd  November,  1852,  and  the  correct- 
ness of  such  reference  may  be  required  to  be  authenticated  by  the 
official  seal  of  the  Clerks  of  Eecords  and  Writs  being  impressed  on 
every  such  document  (^). 


(0)  See  Ord.  LXI.  r.  19,  infra. 


CHANCERY  FUNDS  AMENDED  ORDERS,  1874.  218 

18.  The  duplicate  orders  or  records  to  Tbe  deposited  with  the  clerks     Chancery 
of  entries  pursuant  to  rule  18  (A)  of  the  Chancery  Funds  ConsoHdated     j^^f^ 

Eules,  1874,  shall  annually  (or  oftener  if  the  senior  registrar  shall  Orders,  1874. 
direct),  be  bound  up  in  volumes  of  convenient  size,  and  indexed,  and 


transmitted  to  the  Eeport  Office,  in  the  same  manner  as  written  orders  OTdera  to^be 
are  now  bound  up,  indexed,  and  transmitted,  and  written  office  copies  deposited 
or  extracts  may  be  made  therefrom,  subject  to  the  existing  regulations  ^'eutoS^^ 
relating  thereto. 

(A)  The  rule  here  referred  to  is  reproduced  mutatis  mutandis  by  r.  24  of  the 
bupreme  Court  Funds  Rules,  1884,  infra. 

19.  Solicitors  shall  be  entitled  to  charge  and  shall  be  allowed  the  Solicitors' 
same  fees  on  proceedings  under  these  orders  [and  under  the  Chancery  ^^^' 
Funds  Consolidated  Eules  1874]  as  they  are,  by  the  general  orders 
and  practice  of  the  Court,  entitled  to  charge  and  to  be  allowed  in 
respect  to  proceedings  of  a  similar  or  analogous  description ;  and  shall 
be  entitled  to  charge  and  shall  be  allowed  the  same  fees  for  printed 
copies  of  orders  as  they  are  now  entitled  to  charge  and  to  be  allowed 
for  written  copies  thereof  (i). 

(s)  An  order  of  Court  of  the  same  date  as  these  Amended  Orders  gave  a  schedule 
of  fees  to  be  paid  in  the  Report  Office  for  printed  copies  of  orders  to  be  acted  upon 
by  the  Chancery  Paymaster,  and  for  printed  office  or  certified  copies  thereof.  The 
Report  Office  is  now  merged  in  the  Central  Office  (Judicature  (Officers)  Act,  1879, 
as.  5,  6) ;  and  the  fees  for  copies  are  those  proTided  by  the  Order  as  to  Court  Fees, 
1884,  infra. 


JUDIOATUEE  (FUNDS,  &c.)  ACT,  1883.  46  &  47  Vict. 

u.  29. 
46  &  47  VICT.  Cap.  29.  


An  Act  to  consolidate  the  Accounting  Departments  of  the  Supreme 
Court  of  Jvdicature,  and  for  other  purposes. 

[20th  August,  1883.] 

Whereas  it  is  expedient  that  there  should  be  but  one  accounting 
department  for  the  Supreme  Court  of  Judicature  and  all  the  Courts 
and  divisions  thereof,  and  it  is  further  expedient  to  amend  certain 
provisions  of  the  Chancery  Funds  Act,  1872,  and  to  provide  for  faciH-  35  &  36  Vict. 
tating  the  business  of  the  said  department :  "■  **'  ^-  ^*'- 

Be  it  enacted,  &c.,  as  follows  : 

1.  From  and  after  the  commencement  of  this  Act  there  shall  be  Pay  office  of 
one  accounting  department  for  the  Supreme  Court  of  Judicature.  S^^  Supreme 

2.  All  securities  and  money  at  the  time  of  the  commencement  of  ptm^g  i^ 
this  Act  vested  in  the  Paymaster-General  in  pursuance  of  the  Chancery  Chancery 
Funds  Act,  1872  (o),  and  all  securities  and  money  at  anytime  after  the  ^'"^^°'^' 
commencement  of  this  Act  transferred  or  paid  into  or  deposited  in 
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46  &  47  Viot. 
u.  29,  B.  2. 


35  &  36  Viot. 
0  44,  B.  10. 


Validity  of 
payments, 
&o.  pursuant 
to  Rules  of 
Court. 


38  &  39  Viot, 
0.  77. 


Hemittanoes 
by  post. 


Amendment 
of  35  &  36 
Viet.  V.  44, 
s;  10. 


Short  title. 


Court,  to  tlie  credit  of  any  cause,  matter,  or  account,  in  the  Chancery 
Division  of  the  High  Court  of  Justice,  shall  he  vested  in  her  Majesty's 
PaymasterrGeneral  for  and  on  behalf  of  the  Supreme  Court  of  Judi- 
cature, and  shall  continue  to  be  and  be  subject  to  all  the  provisions  of 
the  Chancery  Punds  Act,  1872,  and  to  the  rules  heretofore  made  and 
now  in  force  under  that  Act,  subject  to  such  alterations  therein  and  to 
such  other  and  further  rules  as  shall  from  time  to  time  be  made  as 
thereby  provided. 

(a)  See  this  Act,  ante,  p.  203. 

[Seotions  3  and  4  relate  to  funds  in  other  divisions.] 

5.  AU  acts  done  by  the  Paymaster-General  with  reference  to  money 
and  securities  in  Court  (whether  such  money  and  securities  be  paid, 
transferred,  or  delivered  into  Court  under  this  Act  or  under  the  pro- 
visions of  the  Chancery  Funds  Act,  1872),  pursuant  to  and  in  accord- 
ance with  the  provisions  of  any  general  rules  of  the  Supreme  Court 
of  Judicature  made  under  the  provisions  of  the  Supreme  Court  of 
Judicature  Act,  1875,  and  Acts  amending  the  same,  shall  be  as  valid 
and  effectual  as  if  they  had  been  done  in  pursuance  of  an  order  of  the 
High  Court  of  Justice  or  of  the  Court  of  Appeal. 

6.  If  under  any  rules  made  by  the  Lord  Chancellor  with  the  con- 
currence of  the  Treasury,  or  any  regulations  of  the  Treasury,  the 
Paymaster-General  be  authorized  to  make  payments  of  money  to 
persons  entitled  thereto  upon  their  request  by  transmitting  by  post  to 
such  persons  crossed  cheques  or  other  documents  intended  to  enable 
such  persons  to  obtain  payment  of  the  sums  expressed  therein,  the 
posting  of  a  letter  containing  such  cheque  or  document,  and  addressed 
to  any  such  person  entitled  thereto  at  the  address  given  by  him  in  his 
request,  shall,  as  respects  the  liability  of  the  Paymaster-General  and 
of  the  Consolidated  Pund  respectively,  be  equivalent  to  the  delivery  of 
such  cheque  or  document  to  such  person  himself. 

7.  Any  rules  made  by  the  Lord  Chancellor  with  the  concurrence  of 
the  Treasury  under  the  provisions  of  the  Chancery  Punds  Act,  1872, 
or  this  Act,  may  determine  what  evidence  of  an  order  of  the  High 
Court  of  Justice  or  Court  of  Appeal,  and  of  the  directions  contained  in 
such  order,  shall  be  necessary  or  sufficient,  or  necessary  and  sufficient 
to  authorise  the  Governor  and  Company  of  the  Bank  of  England  or 
any  other  person  to  transfer  on  sale  or  otherwise,  or  to  deliver  out,  any 
securities  or  other  things  standing  in  the  books  of  or  deposited  with 
such  bank  or  person  to  the  credit  or  account  of  the  said  Paymaster- 
General  for  the  time  being  under  this  or  the  aforesaid  Act ;  and  such 
securities  or  things  shall  be  transferred  or  delivered  out  accordingly, 
on  behalf  of  the  Paymaster-General,  by  some  officer  of  such  bank  or 
person,  anything  in  sect.  10  of  the  Chancery  Punds  Act,  1872,  to  the 
contrary  thereof  notwithstanding. 

8.  This  Act  maybe  cited  as  the  Supreme  Court  of  Judicature  (Punds, 
&c.)  Act,  1883. 
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SUPEEMB  COTJET  FUNDS  EXILES,  1884. 

I,  the  Eight  Honourable  Eoundell,  Earl  of  Selborne,  Lord  High 
GhanceUor  of  Great  Britain,  with  the  concurrence  of  the  Lords  Com- 
missioners of  her  Majesty's  Treasury,  do  hereby,  in  pursuance  of  the 
powers  contained  in  "  The  Court  of  Chancery  Funds  Act,  1872,"  "  The 
Supreme  Court  of  Judicature  Act,  1875,"  "The  Supreme  Court  of 
Judicature  (Funds,  &c.)  Act,  1883,"  and  of  every  other  power  enabling 
me  in  that  behalf,  make  the  following  rules : — 

L  Operation  of  Eitles  aijd  Inteepsetation  op  Teems. 

1.  These  rules  shall  come  into  operation  on  the  1st  day  of  March,  Commenoe- 
1884,  and  may  be  cited  as  "The  Supreme  Court  Funds  Eules,  i884."  "^jesand 

2.  The  Chancery  Funds  Consolidated  Eules,  1874,*  are  hereby  re-  short  title. 

voked  as  from  the  day  on  which  these  rules  come  into  operation ;    and  Repeal  of 

all  other  rules  or  general  orders  prescribing  the  mode  of  dealing  with  ^^igg  - 

funds  in  Court,  and  containing  any  provisions  relating  to  funds  in  *  por  these 

Court  inconsistent  with  these  rules,  are  hereby  revoked,  and  these  "^les,  see 

9  Oh  xxix 
rules  substituted  therefor,  as  from  the  same  day : — Provided,  that  the 

rules  hereby  revoked  shall  continue  to  apply  to  orders  made  but  not 

-fuUy  acted  upon  before  these  rules  come  into  operation,  so  far  as  is 

iudispensable  for  the  purpose  of  duly  giviag  effect  to  such  orders :  but 

a  certificate  of  a  registrar  as  an  authority  for  a  sale  or  transfer  of 

securities  shall  not  in  such  cases  be  req^uired. 

3.  In  these  rules  and  in  orders  as  herein  prescribed  and  defined,  Interpretation 
terms  shall  have  the  same  meaning  as  the  same  terms  are  defined  to 
have  in  the  Eules  of  the  Supreme  Court,  1883,  and  the  following  words 
shall  have  the  several  meanings  hereby  assigned  to  them,  viz. : — 

"  Paymaster  "  means  her  Majesty's  Paymaster-General  for  the  time 
being  for  and  on  behalf  of  the  Supreme  Court  of  Judicature,  or 
the  Assistant  Paymaster-General  for  Supreme  Court  business  for 
the  time  being  deputed  by  the  Paymaster-General  to  act  on  his 
behalf  for  such  business : 

"Pay  Office  "  means  the  Paymaster-General's  Office  for  business  of 
the  Supreme  Court  of  Judicature  : 

"Pay  Office  Account"  means  the  account  of  the  Paymaster-General 
for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature : 

"Audit  Office"  means  the  branch  of  the  Department  of  the  Comp- 
troller and  Auditor  General,  in  which  the  audit  of  the  accounts  of 
the  Pay  Office  is  conducted : 

"  Bank  "  means  the  Bank  of  England,  or  the  Governor  and  Company 
of  the  Bank  of  England : 

"  Company  "  includes  oorpotation  or  body  corporate : 

"  Government  securities  "  means  Consolidated  SI.  per  centum  An- 
nuities, or  Eeduced  31.  per  centum  Annuities,  or  New  SI.  per 
centum  Annuities,  or  2^1.  per  centum  Annuities  ; 
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"Funds,"  or  "funds  in  Court,"  means  any  money,  Government 
stock  or  annuities,  or  otter  securities,  or  any  part  thereof  standing 
or  to  be  placed  to  the  Pay  Office  Account  in  the  hooks  of  the  Bank, 
of  England  or  of  any  other  company : 

"Lodge  in  Court"  means  pay  or  transfer  into  Court,  or  deposit  in 
Court. 

"  Lodgment  in  Court "  means  payment  or  transfer  into  Court,  or 
deposit  in  Court : 

'Title  of  the  cause  or  matter  "  means  the  short  title  of  the  cause  or 
matter,  with  the  reference  to  the  record : 

'Ledger  credit"  means  the  title  of  the  cause  or  matter  and  the 
separate  account  (if  any)  opened,  or  to  be  opened,  under  an  order 
or  otherwise,  in  the  books  of  the  paymaster,  to  which  any  funds 
are  credited  or  to  be  credited  : 

"  Order  "  means  an  Order  of  ibhe  Supreme  Court  of  Judicature  or  of 
the  High  Court  of  Justice  or  Court  of  Appeal,  whether  made  in 
Court  or  in  chambers,  and  an  Order  in  Lunacy,  and  iacludes  a 
judgment  or  decree,  and  a  report  of  a  master  ia  lunacy,  confirmed 
by  fiat,  and  thereby  receiving  the  operation  of  an  order  under  the 
Lunacy  Regulation  Acts  for  the  time  being  in  force  ;  and  a  cer- 
tificate of  a  master  in  lunacy  to  be  acted  on  without  further  order ; 
and  includes  the  schedule  or  schedules  to  an  order : 

"Direction"  means  any  cheque,  draft,  or  authority  issued  to  the 
Bank  of  England,  or  to  any  other  company,  which  relates  to 
money  or  securities  standing  or  to  be  placed  to  the  Pay  Office 
Account : 

"Court"  means  the  Supreme  Court  of  Judicature  or  the  High 
Court  of  Justice,  or  any  division  thereof,  or  the  Court  of 
Appeal : 

"  Registrar"  means  a  registrar  of  the  Chancery  or  of  the  Probate, 
Divorce,  and  Admiralty  Divisions  of  the  High  Court  of  Justice ; 
and  includes  the  officer  whose  duty  it  may  be  under  the  General 
Orders  ia  Lunacy  for  the  time'ljeing  in  force  to  draw  up  and  issue 
Orders  in  Lunacy : 

"Chief  clerk's  certificate"  or  "certificate  of  a  chief  clerk"  means 
a  certificate  made  by  a  chief  clerk  of  the  Chancery  Division  of 
the  Court : 

"  Taxing  officer  "  (a)  means  a  taxing  master  in  the  Chancery  Division 
of  the  Court,  and  the  master  or  person  whose  duty  it  is  to  tax  the 
costs  in  the  other  divisions  or  in  lunacy : 

"National  Debt  Commissioners"  means  the  Commissioners  for  the 
Eeduction  of  the  National  Debt : 

In  causes  and  matters  proceeding  in  a  district  registry,  master,  chief 
clerk,  and  taxing  officer  means  district  registrar : 

Words  importing  the  singular  number  only  include  the  plural 
ntmiber,  and  words  importing  the  plural  number  only  include  the 
singular  number : 
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"Words  importing  males  include  females.  Supreme 

Court  Funds 
(a)  The  term  "taxing  officer"  includes  "district  registrar,"  -where  the  Court  has    Rules,  1884. 

directed,  .taxation  to  be  made  by  that  officer,  and  the  paymaster  must  act  on  Ms  

certificate  of  taxation  accordingly.  The  costs  of  an  action  in  a  district  registry 
however  -wiU  almost  invariably  be  taxed  in  London  ( Wilson  r.  AlUree,  27  Ch.  D. 
242  ;  Day  v.  Whittaker,  6  Oh.  D.  734). 


II.  Pbepasation  of  Oedebs  in  the  Chanceet  Division  and  in  Lunacy 

TO  BE  ACTED   ON  BY   THE  PAYMASTER,  AND  PaeTICTTLABS  EELATING 
THEEETO. 

4.  The  rules  next  following,  numbered  severally  5  to  27  iuclusive,  Application 
shall  apply  only  to  causes  and  matters  in  the  Chancery  Division,  and  27  inclusive, 
(so  far  as  the  same  are  applicable)  to  matters  in  lunacy. 

6.  Every  order  which  directs  funds  to  be  lodged  in  Court,  shall  have  P'^?"^/"^ 
annexed  thereto  as  part  thereof  a  schedule,  to  be  styled  the  Lodgment  brought  into 
Schedule,  which  shall  be  headed  with  the  title  of  the  cause  or  matter,  '^°^  *°  ''f'"'^ 
the  date  of  the  order,  and  the  title  of  the  ledger  credit  to  which  the  gche^de. 
funds  are  to  be  placed ;  and  shall  set  out  in  a  tabular  form : — 

(a)  The  name,  or  a  sufB.ciently  identifying  description  of  the  person 
by  whom  the  funds  are  to  be  lodged : 

(b)  The  amount  of  money  and  the  description  and  amount  of 
securities,  if  ascertained. 

The  lodgment  schedule  shall  be  prepared  upon  a  printed  form  accord- 
ing to  the  Form  No.  1  in  the  Appendix  to  these  rules,  and  as  nearly 
as  may  be  in  the  manner  shown  by  the  specimen  entries  appended  to 
such  form ;  and  may  direct  the  investment  and  accumulation  of  the 
funds  or  the  dividends  or  interest  on  the  funds  to  be  lodged. 

6.  Every  order  which  directs  funds  in  Court  to  be  paid,  sold,  trans-  9'^^?'^*°^ 
f  erred,  or  delivered  to  any  person,  or  carried  over  to  any  other  ledger  p^i^  o^t^  &o.. 
credit  than  that  to  which  the  same  are  standing,  or  to  be  otherwise  to  tave  a 
dealt  with  by  the  paymaster,  shall  have  annexed  thereto  as  part  schedule, 
thereof  a  schedule,  to  be  styled  the  payment  schedule,  which  shall 
be  headed  with  the  title  of  the  cause  or  matter,  the  date  of  the  order, 
and  the  ledger  credit  to  which  the  funds  dealt  with  are  standing. 
The  payment  schedule  shall  contain  as  part  of  the  heading  a  state- 
ment of  the  funds  -with  which,  or  with  part  of  which,  or  with  the 
interest  or  dividends  on  which  the  paymaster  is  to  deal,  describing 
them  if  already  in  Court  as  they  appear  in  the  paymaster's  certificate, 
or  if  not  already  in  Court  stating  the  source  from  which  they  are 
to  be  derived.     The  payment  schedule   shall  set  out  in  a  tabular 
form  :— 

(a)  The  name  of  each  person  to  whom  a  payment,  transfer,  or 
delivery  of  any  funds  is  to  be  made  (the  name  to  be  in  full  and 
the  christian  name  to  precede  the  surname) :  unless  the  name  is 
to  be  stated  in  a  certificate  of  a  chief  clerk  or  a  master  in  lunacy 
or  a  taxing  oflElcer,  or  unless  such  payment,  transfer,  or  delivery 
is  to  be  made  to  trustees  or  other  persons  in  suceession,  or  to 
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representatives  when  no  probate  or  letters  of  administration  sliall 
have  been  taken  out  at  the  date  of  the  order : 
(b)  The  title  of  the  ledger  credit  or  separate  account  to  which  any 

funds  are  to  be  carried  over  : 
(o)  The  amount  of  money  and  the  description  and  amount  of  the 
securities  in  each  case  to  be  paid,  sold,  transferred,  or  delivered, 
so  far  as  the  same  can  be  then  stated;  and  where  the  actual 
amounts  to  be  dealt  with  cannot  be  ascertained  at  the  date  of  the 
order,  and  are  not  to  be  subsequently  ascertained  by  any  means 
provided  for  by  the  order  or  by  these  rules,  the  aliquot  parts  to 
be  dealt  with : 
(d)  The  nature  and  necessary  particulars  of  any  other  dealings  with 

such  funds  by  the  paymaster. 
In  the  body  of  the  schedule  short  descriptions  may  be  used,  and  it 
shall  not  be  necessary  to  add  that  the  specific  amounts  dealt  with  form 
part  of  the  larger  amount  of  any  like  funds  mentioned  in  the  heading. 
The  word  "  interest "  in  the  schedule  shall,  unless  otherwise  specified, 
mean  the  dividends  and  interest  on  all  the  funds  mentioned  in  the 
heading. 

The  payment  schedule  shall  be  prepared  upon  a  printed  form 
according  to  the  Form  No.  2  in  the  Appendix  to  these  rules,  and  as 
nearly  as  may  be  in  the  manner  shown  by  the  specimen  entries 
appended  to  such  form. 

7.  When  .funds  in  Court  are  by  an  order  directed  to  be  carried  over 
to  a  separate  account,  the  title  of  the  ledger  credit  to  be  opened  for 
the  purpose  shall,  unless  the  order  otherwise  directs,  commence  with 
the  title  of  the  cause  or  matter  to  which  such  funds  are  standing. 

8.  Every  order  which  both  directs  or  authorises  the  lodgment  of 
funds  in  Court  and  also  deals  with  such  funds  or  any  part  thereof,  or 
with  any  funds  already  in  Court  to  the  same  ledger  credit,  shall  have 
annexed  thereto  as  part  thereof  a  combined  lodgment  and  payment 
schedule,  in  the  Form  No.  3  in  the  Appendix  to  these  rules. 

9.  When  funds  to  be  lodged  in  Court  imder  an  order  are  by  the 
same  order  directed  to  be  placed  to  two  or  more  ledger  credits,  separate 
lodgment  schedules  shall  be  made  out  for  such  respective  ledger  credits ; 
and  when  funds  standing  to  two  or  more  ledger  credits  are  dealt  with 
by  the  same  order,  separate  payment  schedules  shall  be  made  out  for 
such  ledger  credits  respectively. 

10.  The  lodgment  and  payment  schedules,  respectively,  shaU.  contain 
the  whole  of  the  instructions  intended  by  the  orders  of  which  they 
severally  form  part  to  be  acted  upon  by  the  paymaster,  and  all  par- 
ticulars necessary  to  be  known  by  him,  so  far  as  such  instructions  and 
particulars  are  capable  of  being  expressed  at  the  date  of  the  order,  and 
the  paymaster  shall  only  be  responsible  for  giving  effect  to  such  in* 
structions  so  intended  to  be  given  by  the  order  as  are  expressed  in  the 
lodgment  or  payment  schedule  thereto.  The  instructions  and  par* 
ticulars  contained  in  a  lodgment  or  payment  Schedule  shall  not  be  set 
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forth,  in  the  body  of  the  order,  hut  shall  only  be  therein  referred  to  as      Supreme 
appearing  by  the  schedule,  unless  for  any  special  cause  it  shall,  in  the   ^^  ^^^ 

opinion  of  the  judge  by  whom  the  order  is  made,  or  the  registrar  by  ' ~ 

■whom  the  same  is  drawn  up,  be  necessary  to  set  forth  some  part  of 
such  instructions  or  particulars,  both  in  the  body  of  the  order  and  in 
the  schedule. 

11.  "When  an  order  directs  any  sums  to  be  ascertained  by  the  certi-  Schedule  to 
ficate  of  a  chief  clerk  or  taxing  officer  (h),  or  in  any  other  manner,  and  s^g  are^to 
to  be  afterwards  dealt  with  by  the  paymaster,  it  shall  be  so  expressed  be  aBoertained 
in  the  payment  schedule ;   and  the  paymaster  shall  deal  with  the  ^y  certificate, 
amount  when  ascertained  on  receipt  of  the  necessary  certificate,  or 

other  authority,  which  shall  be  retained  by  him. 

(J)  See  TFilson  v.  AUtree,  27  Ch.  D.  242,  cited  in  note  (a)  to  r.  3. 

12.  "When  an  order  directs  payment  out  of  a  fund  in  Court  of  any  Certificate 
costs  directed  to  be  tax^  by  a  taxing  officer  (c),  the  taxing  officer  shall  o^taxedoo^ts 
state  in  his  certificate  the  name  of  the  solicitor  to  whom  such  costs  are 
payable,  and  the  paymaster  shall,  upon  production  of  such  certificate, 

issue  a  direction  for  payment  of  the  same  to  such  solicitor. 

(c)  See  Wilson  v.  AUtree,  27  Ct.  D.  242,  cited  in  note  (a)  to  r.  3. 

13.  "When  interest  not  directed  to  be  certified  is  payable  in  respect  Interest  Low 
of  any  money  in  Court  directed  by  an  order  to  be  dealt  with  by  the  ascertained, 
paymaster,  there  shall  be  stated  in  the  payment  schedule  the  rate  per 

centum  at  which,  and  (if  the  day  to  which  interest  is  payable  can  be 
fixed  by  the  order)  the  day  (inclusive)  to  which  such  interest  is  to  be 
computed,  and  the  amount  of  such  interest  (d). 

(d)  This  and  the  four  following  rules  are  taken  with  only  slight  alteration  from 
r.  10  of  the  Chancery  Funds  Rules,  1874. 

14.  If  the  day  to  which  interest  is  payable  cannot  be  fixed  by  the  When  the 
order,  the  day  from  which  (exclusive)  such  interest  is  to  be  computed  .^  to  which 
sh.aU  (except  in  the  case  of  a  computation  of  subsequent  interest  in  the  payable 
certificate  of  a  chief  clerk,  or  a  master  in  lunacy)  be  stated  in  the  pay-  oannot  be 
ment  schedule,   and  such  interest  may  be  directed  to  be  computed 

and  certified  by  a  chief  clerk,  or  a  master  in  lunacy,  or  (where  the 
computation  is  dependent  upon  the  taxation  of  costs)  by  a  taxing 
officer  (e). 

(e)  See  note  (d)  to  r.  13. 

15.  Interest  certified  by  a  chief  clerk,  or  a  master  in  lunacy,  or  a  When  interest 
taxing  officer,  may,  unless  the  order  otherwise  directs,  be  computed  oSe^olerk'^^ 
to  a  day  subsequent  to  the  date  of  the  certificate  and  to  be  named  &c., 
therein  as  the  day  for  payment,  so  as  to  allow  a  reasonable  time  for 

doing  all  necessary  acts  to  enable  the  payment  to  be  made;  and 
the  chief  clerk,  or  master  in  lunacy,  or  taxing  officer,  may,  if  he 
thinks  fit,  require  a  statement  in  writing  of  such  computation, 
authenticated  by  the  signature  of  the  solicitor  of  the  person  having 
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Supreme      the  carriage  of   the  order,   to  be    produced   before  preparing  the 
Rides  "^4^    certificate,  hut  no  affidavit  verifying  such  computation  shall  be  re- 

'■ qliired  (/). 

(/)  See  note  {d)  to  r.  13. 

16.  When  the  day  for  payment  is  not  fixed  by  the  order,  and  the 
interest  is  not  directed  to  be  certified  as  in  the  last  preceding  rule 
mentioned,  such  interest  shall,  without  any  provision  in  the  order 
for  that  purpose,  be  ascertained  by  an  affidavit,  or  by  a  statutory 
declaration  imder  the  Act  5  &  6  Will.  4,  c.  62,  in  which  case  such 
interest  shall  be  computed  to  a  day  (inclusive)  to  be  named  in  such 
affidavit  or  declaration,  as  the  day  for  payment ;  which  day  shall  not 
be  more  than  fourteen  days  after  the  day  of  swearing  such  affidavit,  or 
making  such  declaration ;  and  such  affidavit  or  declaration  shall  be 
a  sufficient  authority  to  the  paymaster  to  pay  or  apply  the  amount  of 
interest  so  ascertained  in  the  manner  directed  by  such  order  {g). 

{g)  See  note  (d)  to  r.  13. 

17.  In  every  case  in  which  interest  is  to  be  computed,  income  tax  (if 
any)  shall,  in  making  such  computation,  be  deducted  therefrom  at  the 
rate  payable  during  the  time  such  interest  accrues,  unless  the  order 
otherwise  directs ;  and  if  income  tax  has  been  deducted,  it  shall  be  so 
stated  in  every  such  affidavit  or  declaration  as  is  mentioned  in  the  last 
preceding  rule  (h). 

(A)  See  note  (d)  to  r.  13. 

18.  Whenever  the  dealing  by  the  paymaster  with  funds  in  Court  is, 
by  an  order,  made  contingent  upon  the  execution  of  some  document, 
the  document  shall  be  described  (»),  and  the  parties  thereto  by  whom 
it  is  to  be  executed  shall  be  named  in  the  payment  schedule,  or  in  a 
certificate  of  a  master  in  lunacy  or  of  a  chief  clerk.  The  execution  of 
such  document  shall  be  certified  by  a  master  in  lunacy,  or  by  a  chief 
clerk,  or  may  be  verified  by  affidavit,  if  the  order  by  which  such  execu- 
tion is  required  shaU  so  direct  (A). 

(«)  See  Se  Clmgh,  32  L.  T.  195. 

{ic)  This  rule  is  taken  from  r.  11  of  the  Chancery  Funds  Rules,  1874. 

19.  When  an  order  directs  the  payment  of  dividends,  annuities, 
or  other  periodical  payments,  to  be  made  by  the  paymaster,  there 
shall  be  stated  in  the  payment  schedule  (except  in  the  case  of 
dividends  directed  to  be  paid  as  they  accrue  due),  the  time  when  the 
first  of  such  payments  and  all  subsequent  periodical  payments,  whether 
quarterly,  half-yearly,  yearly,  or  otherwise,  are  to  be  made  (Z). 

{I)  This  rule  is  taken  from  r.  13  of  the  Chancery  Funds  Rules,  1874. 

20.  When  an  order  directs  the  payment,  transfer,  or  delivery  of 
funds  in  Court,  in  respect  of  which  duty  shall  be  payable  to  the 
revenue  under  the  Acts  relating  to  legacy  or  succession  duty,  and  does 
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not  direct  tlie  payment  of  such  duty,  it  shall  be  stated  in  the  payment      Supreme 
schedule  that  such  payment,  transfer,  or  delivery  is  subject  to  duty,    ^"^'^  ^^f' 

and  in  such  case   the  paymaster  is  to  have  regard  to  the  circum '■ '— 

stance  that  such  duty  is  payable;  and  when  by  an  order  funds  in 
respect  of  which  such  duty  may  be  chargeable  are  directed  to  be 
invested,  carried  over,  or  placed  to  a  separate  account,  the  words 
"subject  to  duty"  shall  be  added  in  the  schedule  to  the  separate 
account  directed  to  be  opened  (m). 

(m)  This  rule  is  taken  from  r.  14  of  the  Chancery  runds  Rules,  1874. 

21.  When  a  person  to  whom  payment,  transfer,  or  delivery  of  funds  Payment, 
in  Court  is  directed  is  entitled  thereto  as  real  estate,  or  as  trustee,  *™nsfer,  or 
executor,  or  administrator,  or  otherwise  than  in  his  own  right  or  for  trustees  &c. 
his  own  use,  the  fact  that  he  is  entitled  to  the  same  as  real  estate,  or 

the  character  in  which  he  is  so  entitled,  shall  be  stated  in  the  payment 
schedule  to  the  order,  or  in  the  certificate  of  a  chief  clerk,  or  of  a 
taxing  officer,  or  of  a  master  in  lunacy  (n). 

(«)  This  rule  is  taken  from  the  first  part  of  r.  53  of  the  Chancery  Funds  Rules, 
1874. 

22.  When  an  order  is  made  dealing  in  any  way  with  funds  in  Court  Draft  sohe- 
or  to  be  brought  into  Court  in  accordance  with  minutes  agreed  upon  f™a°ed  b 
by  the  parties,  the  solicitor  of  the  party  whose  duty  it  is  to  procure  party  having 
the  order  to  be  drawn  up  and  entered  shall  prepare  and  lodge  with  f'0'i°^""^f 
the  registrar  or  other  proper  officer,  for  his  consideration,  draft  lodg- 
ment and  payment  schedules,  as  the  case  may  be,  in  the  same  form 

as  the  lodgment  and  payment  schedules  to  an  order,  and  containing 
the  particulars  so  far  as  the  same  have  been  ascertained,  which  are 
required  by  these  rules  to  be  contained  in  the  lodgment  and  payment 
schedules  of  the  order. 

23.  Every  order  which  is  to  be  acted  upon  by  the  paymaster  shaU.  Orders  ho-w 
be  drawn  up  and  entered  by  the  registrar,  and  shall  either  be  wholly  ^^^"^"^  ^^^ 
printed,   or,  in  cases  in  which  printed  forms  can  be  used,   may  be 

partly  in  print  and  partly  in  writing  (o). 

(o)  This  rule  is  taken  from  the  first  part  of  r.  15  of  the  Chancery  Eunds  Rules, 
1874. 

24.  The  registrar  shall  cause  a  duplicate  of  every  printed  or  partly  Authentica- 
printed  order  and  a  further  copy  of  the  schedules  thereto  to  be  made  rg^orTof 
at  the  same  time  with  the  original ;  and  the  original  order  shall  be  orders,  and 
passed  by  the  registrar  in  the  usual  way,  and  togethei-  with  the  ^^Jgfor"^^' 
further  copy  of  the  schedules  thereto  be  stamped  with  his  official  seal  paymaster. 
on  every  leaf  thereof,  and  transmitted  by  him  to  the  clerks  of  entries 

with  the  duplicate.  The  duplicate  order  shall  be  retained  and  filed 
by  the  clerks  of  entries  as  the  record,  and  the  origiual  order  and 
further  copy  of  the  schedules,  when  examined  and  stamped  by  them 
and  marked  with  a  reference  thereon  to  the  duplicate  or  record  so  filed, 
shall  be  returned  to  the  registrar  to  be  delivered  out  to  the  solicitor 
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having  the  carriage  of  the  order,  whose  duty  it  Bhall  be  forthwith  to 
leave  such  further  copy  of  the  schedules  at  the  pay  office. 

25.  The  copy  of  the  schedules  to  an  order  left  with  the  paymaster 
pursuant  to  the  last  precediag  rule  shall  he  the  paymaster's  authority 
for  giving  effect  to  the  several  operations  directed  therein.  No  part 
of  the  order  other  than  the  schedules  thereto  shall  be  left  with  the 
paymaster. 

26.  The  registrar  may  cause  to  be  made  or 'printed  additional  copies 
of  orders  or  schedules  according  to  the  requirements  of  the  parties  or 
their  soKcitors,  and  when  such  orders  have  been  passed  and  entered, 
such  additional  copies  shall  be  transmitted  to  the  Central  Office,  and 
upon  being  duly  completed  and  signed  or  certified  by  the  proper  officer, 
may  be  issued  as  office  or  certified  copies. 

27.  Clerical  mistakes  or  errors,  or  accidental  omissions  in  printed 
orders  may  be  amended  in  writing;  and  every  such  amendment  shaU. 
be  stamped  by  the  clerks  of  entries  or  other  proper  officer,  with  the 
official  seal,  as  evidence  that  the  duplicate  or  record  has  been  also 
amended  :  Provided  that  no  amendment  shall  be  made  in  any  order  to 
provide  for  a  new  state  of  circumstances  arising  after  the  date  of  the 
order ;  nor  shaU  any  order  be  amended  for  the  purpose  of  extending 
the  time  thereby  limited  for  making  any  lodgment  of  funds  in  Court. 

When  any  such  amendment  is  made  in  a  schedule  to  an  order,  the 
copy  of  such  schedule  to  be  left  at  the  pay  office  under  rule  24  (if  not 
already  so  left)  shall  be  amended  and  stamped  in  the  manner  above 
provided.  If  such  copy  has  prior  to  the  amendment  been  left  at  the 
pay  office,  a  notification  of  the  amendment,  signed  by  a  registrar, 
shaU  be  delivered  to  the  solicitor  having  the  carriage  of  the  order,  who 
shall  leave  such  notification  at  the  pay  office,  and  produce  therewith 
the  amended  original  order ;  and  the  paymaster  shall  note  such  amend- 
ment on  his  copy  of  the  schedule  and  act  in  accordance  therewith  (p). 

(p)  The  first  part  of  this  rule  is  taken  from  rule  16  of  the  Chancery  Funds  Eules, 
1874. 

[Eule  28  relates  only  to  the  Queen's  Bench  and  Prohate  Divisions.] 
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IV.  Lodgment  of  Fttods  in  Coitet. 

29.  All  money  and  securities  to  be  paid  into  or  deposited  in  Court 
shaU  be  paid  or  deposited  at  the  Bank  of  England  (Law  Courts  Branch) 
and  placed  in  the  books  of  the  bank  to  the  account  of  the  Paymaster- 
General  for  the  time  being,  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature;  and  the  bank  shall  cause  a  receipt  to  be  given  to  the 
person  making  the  payment  or  deposit. 

All  securities  to  be  transferred  into  Court  shall  be  transferred  to  the 
said  account  in  the  books  of  the  bank,  or  other  company  in  whose 
books  such  securities  are  registered. 

30.  In  the  Chancery  Division  a  lodgment  of  funds  ia  Court  not 
directed  by  an  order  may  be  made  upon  a  direction  to  the  bank  or 
other  company,  to  be  issued  by  the  paymaster  on  a  request  signed  by 
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or  on  behalf  of  tte  person  desiring  to  make  such  lodgment :    Provided      Supreme 
that  no  such  lodgment  shall  he  placed  in  the  pay  office  boots  to  a    ^°^  "^f 

separate  account  in  a  cause  or  matter  (except  to  a  security  for  costs     ^     

aooount)  unless  an  order  has  directed  such  separate   account  to  be  partSularsTo^ 
opened.  '  te  stated  in 

A  direction  for  a  lodgment  directed  by  an  order  shall  be  issued  by  "^^1"®^*- 
the  paymaster  upon  receipt  of  a  copy  of  the  lodgment  schedule  ;  and  a 
direction  for  a  lodgment  under  the  Trustee  Belief  Act  shall  be  issued 
by  him,  as  provided  by  rule  41,  upon  receipt  of  an  office  copy  of  the 
schedule  mentioned  in  that  rule. 

The  request  for  a  direction  under  this  rule  shaU.  state  the  name  of 
the  person  by  or  on  whose  behalf  the  funds  are  to  be  lodged,  the 
ledger  credit  in  the  pay  office  books  to  which  the  funds  are  to  be 
placed,  and  the  date  of  the  authority  or  certificate  (if  any)  in  pursuance 
of  which  the  funds  are  to  be  lodged. 

In  cases  of  funds  to  *be  lodged  in  pursuance  of  the  Lands  Clauses 
Consolidation  Act,  1845,  or  of  the  Copyhold  Acts,  the  further  par- 
ticulars required  under  rules  39  and  40  shall  be  stated  in  the  request. 
And  when  (otherwise  than  as  hereinbefore  provided)  funds  are  lodged 
in  Court  in  pursuance  of  an  Act  of  Parliament,  under  which  some  specific 
authority  is  necessary  for  such  lodgment,  the  request  for  a  direction 
for  lodgment  shaU  contain  a  reference  to  such  Act  and  authority,  and 
the  requisite  authority  shall  be  left  at  the  pay  office. 

Except  in  the  cases  next  mentioned,  the  requests  under  this  rule 
shall  be  in  the  Forms  No.  5  (for  money)  and  No.  6  (for  securities),  in 
the  Appendix  to  these  Rules. 

When  money  is  to  be  lodged  (in  any  action  brought  to  recover  a  Lodgment  in 
debt  or  damages)  under  the  provisions  of  Order  XXII.  or  of  Eule  26  aotiona^or 
of  Order  XXXI.  of  the  Rules  of  the  Supreme  Court,  1883,  the  request  debt  or 
shaU.  be  iu  the  Form  No.  7  in  the  Appendix  to  these  Rules,  and  shall    *"'*8'®^- 
contain  a  statement  of  the  circumstances  under  which  the  money  is  to 
be  lodged,  in  such  of  the  following  terms  as  may  be  applicable  to  the 
case,  viz. : — 

(A.)  When  the  money  is  to  be  lodged  under  the  provisions  of  Rule  5 
of  the  said  Order  XXII.,  a  statement  in  the  foUowing  terms  :  — 
"  Paid  in  in   satisfaction  of    claim  of  above-named   [name  of 
party]." 
(B.)  When  the  money  is  to  be  lodged  under  the  provisions  of  Rule  6 
of  Order  XXII.,   a  statement  in  the  foUowing  terms: — "Paid 
in  against  claim  of  above-named  [name  o/^or^y],  with  defence 
denying  liabUity." 
(C.)  When  the  money  is  to  be  lodged  under  the  provisions  of  Rule  26 
of  Order  XXXI.,  a  statement  in  the  following  terms  : — "  Paid 
in  to  Security  for  Costs  Account." 
31.  When  it  is  desired  to  bring  money  into  Court  in  the  Chancery  Conditional 
Division  without  waiting  the  time  necessary  to  obtain  a  direction  for  J^of^^atthe 
the  bank  to  receive  such  money,  it  may  be  lodged  at  the  bank  to  the  bank  in 

urgent  oases. 
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credit  of  a  Supreme  Court  Suspense  Account  (subject  to  being  dealt 
with  as  hereinafter  mentioned,  and  not  otherwise),  upon  an  applica- 
tion signed  by  the  person  desiring  to  lodge  the  same,  or  his  solicitor, 
and  addressed  to  the  bank,  specifying  the  amount,  and  the  title  of  the 
ledger  credit  to  which  it  is  desired  to  be  lodged,  and  upon  such  lodg- 
ment being  made  one  of  the  cashiers  of  the  bank  shall  give  a  certifi- 
cate that  the  amount  has  been  lodged  to  the  credit  of  the  said  Sus- 
pense Account ;  and  in  every  case  the  person  making  such  lodgment, 
or  his  solicitor,  shall  forthwith  req^uest  the  direction  of  the  paymaster 
for  the  bank  to  receive  the  money  in  the  manner  provided  by  the  last 
preceding  rule,  and  shall  leave  such  direction  at  the  bank  for  the 
purpose  of  having  the  money  so  previously  lodged  transferred  to  the 
Pay  Of&ce  Account,  and  placed  in  the  books  of  the  Pay  Office  to  the 
ledger  credit  mentioned  in  such  direction  (y). 

(j)  This  rule  is  taken  from  rule  31  of  the  Chancery  Funds  Rules,  1874. 

[Rule  32  relates  to  the  Queen's  Bench  Division.] 

33.  In  every  case  of  a  lodgment  in  the  Chancery  and  Queen's  Bench 
Divisions  under  the  provisions  of  the  said  Orders  XXII.  and  XXXI., 
as  provided  in  the  preceding  Rules  30  and  32,  the  paymaster  shall 
cause  an  entry  to  be  made  in  his  books  indicating  the  circumstances 
under  which  the  money  is  stated  to  be  lodged. 

[Rule  34  relates  to  the  Prohate,  &c.  Division.] 

35.  A  request  or  authority  for  the  issue  by  the  paymaster  of  a 
direction  for  the  lodgment  of  funds  in  Court  may  be  sent  to  the  pay- 
master by  post,  and,  if  so  desired  by  the  person  sending  the  same,  the 
paymaster  shall  send  such  direction  by  post  to  the  address  specified  by 
such  person. 

36.  A  person  directed  by  an  order  in  the  Chancery  Division  to  make 
a  lodgment  in  Court  shall  be  at  liberty  to  make  the  same  without 
further  order,  notwithstanding  the  order  may  not  have  been  served,  or 
the  time  thereby  limited  for  making  such  lodgment  may  have  expired; 
and  a  any  further  sum  of  money  has  by  reason  of  such  default  become 
payable  by  such  person  for  interest,  or  in  respect  of  dividends,  he  shall 
be  at  liberty  to  lodge  in  Court  such  further  sum  upon  a  request  as 
hereinbefore  provided  :  Provided,  that  any  such  subsequent  lodgment 
shall  not  affect  or  prejudice  any  liability,  process,  or  other  consequences 
which  such  person  may  have  become  subject  to  by  reason  of  his  default 
in  making  the  same  within  the  time  so  limited  (r). 

(r)  This  rule  is  substantiaUy  identical  with  rule  27  of  the  Chancery  Funds  Rules, 
1874.    See  rule  4  of  the  Chancery  Funds  Amended  Orders,  1874,  ante,  p.  211. 

Upon  receipt  37.  When  funds  have  been  received  by  the  bank,  and  when  securities 

funds^direo"  ^^'^®  'been  transferred  in  the  books  of  the  bank  or  any  other  company 

tion  to  be  to  the  Pay  Office  Account  in  accordance  with  a  direction,  the  bank  or 

retume   to  other  company  shall  forthwith  send  such  direction  to  the  paymaster, 


Lodgments 
under  Ords. 
XXII.  and 
XXXI.  to  he 
distinguished 
in  pay  office 
hooks. 


Request  and 
directions  may 
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■with  a  certificate  thereon  that  the  funds  specified  have  been  received      Supreme 

or  transferred  as  therein  authorized.  S°^  ^^^ 

oo    T    J.1-     /Ti  Rules,  1884. 

38.  In  the  Chancery  and  Queen's  Bench  Divisions,  when  any  direc-  ;: 

tion  or  other  authority  for  the  lodgment  of  funds  in  Court  is  returned  ^dgmeuuf 
to  the  Pay  Office,  with  a  certificate  thereon  that  the  funds  therein  l>e  filed. 
mentioned  have  been  lodged,  the  paymaster  shall  file  at  the  Central 
Office  a  certificate  of  such" lodgment,  and  shall  therein  state  the  ledger 
credit  to  which  such  funds  have  been  placed  in  the  boots  at  the  Pay 
Office ;  and  an  office  copy  of  such  certificate  of  the  paymaster  shall  be 
received  as  evidence  of  the  lodgment  («). 

(s)  This  is  taken  from  rule  30  of  the  Ohauoery  Funds  Rules,  1874. 

39.  Money  lodged  in  Court  in  the  Chancery  Division  pursuant  to  Wien  money 
the  69th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  in  respect  ^^  ^P^^f^i 
of  lands  in  England  or  Wales,  shall  be  placed  in  the  books  at  the  8  Vict.  c.  18, 
Pay  Office  to  the  credit  of  ex  parte  the  promoters  of  the  undertaking,  \^y'  ^^" 
in  the  matter  of  the  special  Act  (citing  it),  and  some  words  shall  be  te  stated. 
added  in  each  case  briefiy  expressive  of  the  nature  of  the  disability  to 

seU  and  convey,  by  reason  of  which  the  money  shall  be  so  paid  in, 
which  particulars  shall  be  stated  in  the  request  for  the  direction  to 
receive  the  money  (t). 

{t)  This  rule  is  almost  identical  with  rule  32  of  the  Chancery  Funds  Rules,  1874. 

40.  Money  lodged  in  Court  in  the  Chancery  Division  pursuant  to  Money  lodged 
the  Copyhold  Acts  shall  be  placed  in  the  books  at  the  Pay  Office  to  copvhold 
the  credit  of  "Ex  parte  the  Land  Commissioners  for  England,"  and  Acts  to  be 

of  the  particular  manor  in  respect  of  which  the  money  shall  be  so  paid  ^gggjiit^^ 
in ;  and  in  the  request  for  a  direction  to  receive  such  money  the  name 
and  locality  of  such  particular  manor  shall  be  stated  (m). 

.   (m)  This  is  taken  from  rule  33  of  the  Chancery  Funds  Rules,  1874. 

41.  When  a  trustee  or  other  person  desires  to  lodge  funds  in  Court  Lodgments 
in  the  Chancery  Division  under  the  Act  10  &  11  Vict.  c.  96,  he  shall  5?uatee  ^ 
annex  to  the  affidavit  to  be  filed  by  him  pursuant  to  the  said  Act  a  Relief  Act. 
schedule  in  the  same  printed  form  as  the  lodgment  schedule  to  an 

order,  setting  forth : — 

(a.)  His  own  name  and  address : 

(b.)  The  amount  of  money  and  description  and  amount  of  securities 
proposed  to  be  lodged  in  Court : 

(c.)  The  ledger  credit  to  be  opened  iu  the  Pay  Office  books,  in  the 
matter  of  the  particular  trust,  to  which  the  funds  are  to  be 
placed : 

(d.)  A  statement  whether  legacy  or  succession  duty  (if  chargeable) 
or  any  part  thereof  has  or  has  not  been  paid  : 

(e.)  A  statement  whether  the  money  oi?  the  dividends  on  the  securi- 
ties so  to  be  lodged  in  Court,  and  all  accumulations  of  dividends 
thereon,  are  desired  to  be  invested  in  any  and  what  description 
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Supreme  of  Grovermnent  securities,  or  wlietlier  it  is  deemed  unnecessary 

Eules  1884^  ^°  *°  invest  the  same. 

The  paymaster,  on  receipt  of  an  office  copy  of  such  schedule  (which 

is  to  he  retained  by  him),  shall  issue  the  necessary  direction  for  giving 

effect  to  such  lodgment  (d). 

{v)  This  rule  is  taken  from  rule  34  of  the  Chancery  Funds  Eules,  1874,  9  Ch.  yIiji  ; 
but  whereas  that  rule  required  the  trustee  to  _file  cm  affldmit,  setting  forth  certain 
things,  this  one  requires  him  to  annex  to  his  affiiamit  a  schedule,  setting  forth  certain 
things  ;  and  the  things  to  be  set  forth  are  not  quite  the  same.  As  to  the  notice  to 
be  given  of  payment  in  (as  required  by  rule  S  of  the  Chancery  Funds  Amended 
Orders,  1874),  see  Re  Stening,  W.  N.  (1884),  142,  cited- ««<«,  p.  53.  The  affidavit 
under  the  present  practice  should  contain  in  the  body  of  it  a  short  description  of 
the  instrument  creating  the  trust  (Trustee  Eelief  Act,  s.  1),  and  the  names  and 
addresses  of  the  persons  entitled  {Re  Stening) ;  and  the  schedule  to  he  appended 
should  contain  the  particulars  mentioned  in  this  rule. 

Credit  to  42.  Any  principal  money  or  dividends  received  by  the  bank  ia 

oeeds  of  "^secu-  ^^^spect  of  securities  standing  to  the  Pay  Office  account  shall  be  placed 
ritiesanddivi-  in  the  books  at  the  Pay  Office,  in  the  case  of  principal  money  to  the 
he'plaoed         ledger  credit  to  which  .the  securities  whereon  such  money  arose  were 
standing  at  the  time  of  the  receipt  thereof,  and  in  the  case  of  divi- 
dends to  the  ledger  credit  to  which  the   securities  whereon   such 
dividends  accrued  were  standing  at  the  time  of  the  closing  of  the 
transfer  books  of  such  securities  previously  to  the  dividends  becoming 
due  (w). 
(w)  This  is  taken  from  rule  35  of  the  Chancery  Funds  Eules,  1874. 

[Eule  43  relates  to  the  appropriation  in  the  Queen's  Bench  Division  of  money 
lodged  under  Ord.  XIV.] 


Payment  out 
of  Court  of 
money  lodged 
in  actions  for 
debts  and 


VI.  Payment,  Dblitert,  and  Tilansfee  oe  Puiroa  out  of  Ootjbt,  and 

OTHEB.  dealings  WITH  PtTNDS. 

44.  In  the  Chancery  and  Queen's  Bench  Divisions,  when  money  has 
been  lodged  in  actions  for  debts  and  damages  under  Orders  XXH. 
and  XXXI.  of  the  Eules  of  the  Supreme  Court",  1883  (as  described  ia 
rules  30  and  32  of  these  Eules),  and  when  and  so  far  as  money  lodged 
under  Order  XIV.  of  the  said  Eules  of  the  Supreme  Court  has  been 
appropriated  in  the  manner  provided  ia  the  last  preceding  rule,  pay- 
ment of  the  money  shall  be  made  to  the  person  in  satisfaction  of  whose 
claim  it  has  been  lodged,  or  to  the  person  otherwise  entitled  thereto, 
or,  on  the  written  authority  of  either  such  person  respectively,  to  his 
solicitor,  as  under: — unless  an  order  restraining  such  payment  has 
been  lodged  at  the  Pay  Office  prior  to  the  issue  of  the  paymaster's 
direction  for  payment. 

(A.)  When  the  money  has  been  lodged  or  appropriated  in  satisfac- 
tion of  a  claim,  under  rules  30  (A.)  and  32  (A.)  of  these  Eules,  or 
the  last  preceding  rule,  a  direction  for  payment  shall  be  issued  by 
the  paymaster  upon  a  request  in  the  Form  No.  11  (A.)  in  the 
Appendix  to  these  Eules. 
(B.)  When  the  money  has  been  lodged  or  appropriated  against  a 
claim,  with  a  defence  denying  liability,  under  rules  30  (B.)  and 
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32  (B.)  of  these  Eules,  or  the  last  preceding  rule,  a  dii'ection  for      Supreme 
payment  shaU.  be  issued  by  the  paymaster  upon  receipt  of  a  noti-    ^^^  ^j^ 

fication  that  the  plaintiff  accepts  the  sum  lodged  in  satisfaction,  '■ 

and  that  due  notice  has  been  given  of  such  acceptance,  and  upon 
a  request  for  payment  of  the  same ;  such  notification  and  request 
to  be  in  the  form  No.  11  (B.)  in  the  Appendix  to  these  Eules. 
(C.)  When  the  money  has  been  lodged  to  a  Security  for  Costs 
Account  under  rules  30  (C.)  and  32  (0.)  of  these  Eules,  a  direction 
for  payment  shall  be  issued  by  the  paymaster  upon  receipt  of  a 
certificate  of  a  taxing  officer,  master  or  chief  clerk  (as  the  case 
may  be),  as  to  the  person  who  is  entitled  to  have  paid  out  to  him 
the  money  so  lodged  (x). 
When  a  request  is  made  for  payment  of  money  lodged  on  a  notice 
or  pleading,  the  original  receipted  notice  or  pleading  must  be  pro- 
duced at  the  Pay  Office. 

Except  as  in  this  rule  is  provided,  the  money  so  lodged  or  appro- 
priated as  mentioned  herein,  shall  only  be  paid  out  in  pursuance  of  an 
order. 

(x)  This  paragraph  (C.)  was  suhstituted  for  that  originally  contained  in  the  rule 
by  the  Supreme  Court  Funds  Eules  (October),  1884,  to  take  effect  from  and  after 
October  24th,  1884  ("W.  N.  (1884),  Pt.  II.  p.  495). 

45.  Except  as  provided  in  the  last  preceding  rule,  and  subject  to  the  In  otter  cases 
provisions  contained  in  rules  55,  56,  57,  70,  73,  and  74,  funds  in  Court  dm^ -^th^ 
shall  not  be  paid,  delivered,  or  transferred  out  of  Court,  nor  invested,  only  in  pur- 
sold,  or  carried  over  unless  in  pursuance  of  an  order,  or  in  the  case  of  ^^^^  °  *"* 
an  investment  of  money  or  appKcation  of  dividends  unless  in  pursu- 
ance of  an  authority  contained    in  a    certificate  of    a    Master    in 

Lunacy  (y). 

(y)  This  rule  is  taken  from  rule  36  of  the  Chancery  Funds  Eules,  1874.  A  pro- 
spective order  for  payment  out  of  sums  hereafter  to  be  paid  in  was  made  in  He 
Chamberlain,  22  Beav.  286 ;  Xambie  v.  Lamhie,  9  Ha.  App.  84  ;  but  see  Re  Bowes, 
12  W.  E.  569.  For  examples  of  prospeotire  orders  for  sale  of  funds  in  Court,  and 
payment  to  persons  who  would  become  entitled  in  the  vacation,  see  Melden  v.  Sornby, 
W.  N.  (1870),  213.  As  to  transfer  from  the  English  to  the  Irish  Chancery,  see 
Taughan  t.  Ma/rquia  of  Headfort,  5  Eq.  173. 

46.  A  duly-authenticated  copy  of  every  payment  schedule  in  the  A  copy  of 
Chancery  Division  and  in  Lunacy,  and  of  every  order  in  the  Queen's  ^S schedule 
Bench  and  Probate,  Divorce  and  Admiralty  Divisions  which  directs  or  order  deal- 
funds  to  be  dealt  with,  shall  be  left  at  the  Pay  Office,  and  shaU  be  f^^T'^ 
the  paymaster's  authority  for  the  issue  of  directions  giving  effect  to  Court  to  be 

such  orders.  1^^*  ^^^^^ 

pay  omce. 
In  the  Chancery  Division  it  shall  be  the  duty  of  the  solicitor  having 

the  carriage  of  the  order  forthwith  to  leave  such  copy  (as  provided  in 

rule  24).     In  the  Queen's  Bench  and  Probate,  Divorce  and  Admiralty 

Divisions  such  copy  shall  be  left  by  or  on  behalf  of  the  person  entitled 

to  payment  or  interested  in  any  other  dealings  with  such  funds  directed 

or  authorized  by  the  order. 

q2 
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47.  The  directions  of  the  paymaster  for  the  payment  of  money 
under  these  rules,  and  for  the  delivery  of  securities  out  of  Court  in 
pursuance  of  an  order  shall  he  prepared  by  the  paymaster  forthwith, 
or  from  time  to  time,  upon  receipt  of  a  copy  of  the  order  and  any 
further  necessary  authority  or  information ;  and  except  as  provided  in 
the  next  following  rule  such  directions  shall  be  delivered  upon  the 
personal  application  of  the  persons  entitled  thereto. 

Investments  of  money,  transfers  of  securities  out  of  Court,  and 
carrying  over  of  funds,  in  pursuance  of  an  order,  shall  be  made  by  the 
paymaster  upon  receipt  of  the  necessary  authority  and  iaformation. 

Sales  of  securities  in  pursuance  of  an  order,  of  which  a  copy  has 
been  left  at  the  pay  oflS.ce,  shall  be  made  by  the  paymaster  upon  appli- 
cation by  or  on  behalf  of  the  persons  interested  therein,  and  such 
application  may  be  sent  by  post. 

48.  Any  person  residing  within  the  United  Kingdom  entitled  under 
an  order  to  any  dividend,  annuity,  or  other  periodical  payment,  and 
any  person  so  resident  entitled  to  any  other  payment  not  exceeding 

,6001.,  may  obtain  a  remittance  of  the  same  by  post,  by  sending  to  the 
paymaster  a  request  in  the  Porm  No.  12  in  the  Appendix  to  these 
Eules,  attested  by  two  witnesses,  of  whom  one  shall  be  a  justice  of  the 
peace,  a  commissioner  to  administer  oaths,  or  a  clerk  in  holy  orders,  or 
notary  pubKc.  Upon  receipt  of  such  request  (and,  when  necessary,  of 
evidence  of  the  fulfilment  of  any  conditions  of  payment,  as  referred  to 
in  Eule  95),  the  pa3rmaster  shall  send  by  post  to  the  address  specified 
in  the  request  a  direction  or  other  document  by  which  payment  may 
be  obtained ;  and  such  direction  or  other  document  shall  be  crossed;  so 
as  to  be  payable  only  through  a  bank :  Provided  that  the  paymaster 
may  refuse  to  comply  with  any  such  request  if  he  see  reason  for  so 
doing,  and  provided  also  that  the  said  transmission  of  such  crossed 
direction  or  other  document  shall  be  at  the  sole  risk  of  the  person 
sending  the  said  request.  The  proper  attestation  of  the  said  request 
pursuant  to  this  rule  shall  be  sufficient  evidence  to  the  paymaster  that 
the  person  making  the  request  is  the  person  named  iu  the  order  re- 
ferred to  in  such  request. 

49.  The  directions  of  the  paymaster  issued  under  these  rules  (signed 
and  countersigned  by  such  officers  as  may  be  prescribed  or  approved 
by  the  Treasury,  under  Eule  107)  shall  be  sufficient  authority  to  the 
bank  for  the  payment  of  the  money  specified  in  any  such  directions, 
and  shall  be  the  necessary  and  sufficient  evidence  of  an  order  of  the 
Court  to  authorize  the  bank  or  other  company  to  transfer,  on  sale  or 
otherwise,  or  to  deliver,  any  securities  standing  to  the  pay  office  ac- 
count which  may  be  specified  in  any  such  directions. 

50.  A  direction  or  other  document  by  which  payment  of  money  is 
effected,  when  indorsed  or  signed  by  the  payee  or  his  lawful  attorney, 
shall  be  a  good  discharge  to  the  paymaster  for  the  amount  therein 
expressed  (z). 

(«)  A  similar  proyision  was  contained  in  rule  38  of  the  Chancery  Funds  Rules,  1874, 
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[Rule  51  applies  to  the  Queen's  Benoh  Diyision.]  Supreme 

-rrn.  •      /^  •     i  Court  Funds 

02.  Wiien  money  m  Gouxt  or  any  sum  payable  thereout  is  by  an   Rules,  1884. 
order  directed  to  be  paid  to  any  public  officer  or  department  or  to  the 
official  liquidator  of  any  company,  or  any  other  official  persons  for  p^mgntg  jq 
whom  an  account  is  kept  at  the  bank,  payment  thereof  shall,  on  a  official  per- 
requisition  to  that  effect,  be  made  by  a  direction  to  the  bank  to  transfer  ^"de^^y^ 
the  amount  of  such  payment  to  the  account  at  the  bank  of  such  public  transfer, 
officer  or  official  person  accordingly.    When  any  duty  is  directed  to  be 
paid  out  of  funds  in  Court,  such  duty  shall,  without  any  words  in  the 
order  to  that  effect,  be  assessed,  and  on  a  requisition  made  by  or  on 
behalf  of  the  Commissioners  of  Inland  Eevenue  be  transferred  to  the 
proper  account  at  the  bank  (a), 

(a)  The  first  part  of  this  rule  is  taken  from  rule  41  of  the  Chancery  Funds  Rules, 
1874. 

63.  When  money  in'Court  is  invested  by  purchase,  the  payment  for  Payments  for 
such  investment,  which,  unless  otherwise  ordered,  shall  include  broker-  purchased ; 
age,  shall  be  made  conditionally  upon  the  transfer  or  deposit  to  the  pay  and  transfers 
office  account  of  the  securities  purchased.    And  when  securities  in  g(ji^_ 
Court  are  sold,  the  transfer  or  deUvery  of  such  securities  shall  not  be 
made  until  the  money  proceeds  of  such  sale,  after  deduction,  unless 
otherwise  ordered,  of  brokerage,  shall  have  been  paid  to  the  pay  office 
account. 

54.  Upon  an  investment  of  money  in  Court  or  the  sale  of  securities  Accounts  to 
in  Court,  the  securities  purchased  by  such  investment  or  the  money  ^°^  ™ales'' 
realised  by  such  sale,  respectively,  shaU  in  every  case  be  placed  to  the  &c.  are  to  be 
ledger  credit  to  which  the  money  invested  or  the  securities  sold  pre-  credited. 
viously  stood,  unless,  in  the  case  of  an  investment,  otherwise  specially 

ordered. 

55.  When  securities  in  Court  are  directed  to  be  transferred,  dehvered  Application 
out,  or  carried  over,  dividends  accruing  thereon  subsequently  to  the  aooruiag  on 
date  of  the  order  directing  the  transfer,  delivery,  or  carrying  over  (when  securities 
the  amount  of  the  securities  to  be  transferred,  dehvered,  or  carried  over   '^^"^  ®"®  * 
is  specified  in  such  order,  or  if  not  so  specified  then  subsequently  to 

the  time  when  the  amount  of  such  securities  shall  be  ascertained)  shall 
be  paid  to  the  persons  to  whom  or  carried  over  to  the  ledger  credit  to 
which  the  securities  are  to  be  transferred,  delivered,  or  carried  over 
imless  such  order  otherwise  directs.  When  securities  in  Court  are 
directed  to  be  realised,  and  the  whole  of  the  proceeds  paid  out  or  carried 
over  in  one  sum,  or  in  aliquot  parts  (except  when  the  realisation  is  to 
raise  a  specific  sum  of  money),  any  dividends  accruing  on  such  securi- 
ties subsequent  to  the  date  of  the  order  directing  the  reaUsation  (i£  the 
amount  of  such  securities  is  specified  in  the  order,  or  if  not  so  specified, 
then  subsequently  to  the  time  when  such  amount  shall  be  ascertained) 
shall  be  added  to  such  proceeds,  and  appUed  in  Hke  manner  therewith. 
Unless  such  order  otherwise  directs  (J). 

(i)  This  rule  is  substantially  identical  with  rule  46  of  the  Chancery  Funds  Rules, 
1874. 
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56.  When  suet  dividends  as  in  the  last  preceding  rule  mentioned 
have  pursuant  to  a  general  or  other  previous  order  been  invested,  the 
securities  purchased  with  such  dividends  shall,  unless  otherwise 
directed,  be  transferred  or  delivered,  and  any  dividends  accrued  in 
respect  thereof  be  paid,  to  the  persons  to  whom  or  carried  over  to  the 
ledger  credit  to  which  such  first-mentioned  dividends  would  if  unin- 
vested have  been  paid  or  carried  over  (c). 

(c)  This  is  taken  from  rule  47  of  the  Chancery  Funds  Rules,  1874. 

57.  In  every  case  (other  than  that  provided  for  by  the  last  preceding 
rule),  when  by  an  order  money  or  dividends  are  directed  to  be  dealt 
with  so  that  the  same  ought  not  to  be  invested,  and  subsequently  to 
the  date  of  such  order  such  money  or  dividends  or  any  part  thereof 
shall  have  been  invested,  the  securities  purchased  with  such  dividends 
shall,  unless  otherwise  directed,  be  sold,  and  the  proceeds  of  such 
sale  and  any  dividends  accrued  in  respect  of  such  securities  shall  be 
applied  in  the  same  manner  as  the  money  or  dividends  so  invested 
would  have  been  applied  under  such  order,  if  they  had  not  been  so 
invested  (<f). 

(<?)  This  is  from  rule  48  of  the  Chancery  Funds  Rules,  1874. 

58.  When  under  any  order  dividends  on  securities  in  Court  are 
directed  to  be  dealt  with,  and  a  subsequent  order  is  made  dealing  with 
part  of  such  securities,  the  dividends  on  the  residue  shall,  unless  such 
subsequent  order  shall  otherwise  direct,  continue  to  be  dealt  with  in 
the  same  manner  as  the  dividends  on  such  securities  were  by  the  prior 
order  directed  to  be  dealt  with. 

59.  When  subsequently  to  the  date  of  an  order  dealing  with  money 
in  Court  such  money  shall  have  been  placed  on  deposit,  as  hereinafter 
provided,  or  when  dividends  accruing  subsequently  to  the  date  of  an 
order  under  which  such  dividends  are  applicable  shall  have  been 
placed  on  deposit,  the  same  when  withdrawn  from  deposit,  and  any 
interest  accredited  in  respect  thereof,  shall,  itnless  the  order  otherwise 
directs,  be  applied  in  the  same  manner  as  such  money  or  dividends 
would  have  been  applied  had  the  same  not  been  so  placed  on  de- 
posit (e). 

(e)  This  is  taken  from  rule  50  of  the  Chancery  ISinds  Rules,  1874. 

60.  When  an  order  directs  money  in  Court  to  be  invested,  and  sub- 
sequently to  the  date  of  such  order  the  money  shall  have  been  placed 
on  deposit,  interest  accruing  in  respect  of  such  money  shall  be  applied 
in  the  same  manner  as  the  dividends  arising  from  such  investment  are 
directed  to  be  applied  (/). 

(/)  This  is  taken  from  rule  51  of  the  Chancery  Funds  Rules,  1874. 


Funds  ordered  61.  When  funds  in  Court  are  by  an  order  directed  to  be  paid,  trans- 
to  be  paid  or  fejred,  or  delivered  to  a  womp,n  who  is  not  married  at  the  date  of  the 
■women  who      order,  or  who,  being  married  at  that  date,  shall  become  a  widow,  and 


afterwards 
marry. 
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sucli  woman  shall  marry  before  payment,  transfer  or  delivery  of  such  Supreme 
funds,  upon  an  affidavit  of  such  woman  and  her  husband  that  no  R^'J^a^-^i^i^ 
settlement  or  agreement  for  a  settlement  whatsoever  has  been  made  or 
entered  into,  before,  upon,  or  since  their  marriage,  or  in  case  any  such 
settlement  or  agreement  for  a  settlement  has  been  made  or  entered 
into,  then  upon  an  affidavit  of  such  woman  and  her  husband  identify- 
ing such  settlement  or  agreement  for  a  settlement,  and  stating  that  no 
other  settlement  or  agreement  for  a  settlement  has  been  made  or 
entered  into  as  aforesaid,  and  an  affidavit  of  the  solicitor  of  such  woman 
and  her  husband  that  such  solicitor  has  caref uUy  perused  such  settle- 
ment or  agreement  for  a  settlement,  and  that,  according  to  the  best  of 
his  judgment,  such  funds  are  not,  nor  is  any  part  thereof,  subject  to 
the  trusts  of  such  settlement  or  agreement  for  a  settlement,  or  in  any 
manner  comprised  therein  or  affected  thereby,  such  funds  shall  be  paid, 
transferred,  or  delivered  to  such  woman  without  the  intervention  or 
concurrence  of  her  husband  in  the  same  manner  as  if  she  had  remained 
unmarried  (y). 

{g)  This  rule  is  taken  from  rule  52  of  the  Chancery  Funds  Rules,  1874,  but  with 
important  alterations.  See  as  to  the  Court  dispensing  whoUy  or  partially  with  the 
af&davit  of  no  settlement,  Anon.,  3  Jur.  N.  S.  839 ;  Sedges  v.  Clarke,  1  De  G.  & 
Sm.  354 ;  Clark  v.  Woodward,  25  Beav.  455 ;  Veal  v.  Veal,  4  Eq.  115 ;  Wilkinson 
V.  Schneider,  9  Eq.  424;  Woodward  v.  JPratt,  16  Eq.  127;  Guest -j.  Neaines,  W.  N. 
(1884),  227. 

62.  When  funds  in  Court  are  by  an  order  directed  to  be  paid,  trans-  Payments,  &o. 
n-i-ii.-,.  11*11.  1  to  representa- 
terred,  or  delivered  to  any  person  named  or  described  m  an  order,  or  nves  of 

in  a  certificate  of  a  chief  clerk,  or  of  a  taxing  officer,  or  of  a  master  in  deceased 
limacy  (except  to  a  person  therein  expressed  to  be  entitled  to  such  funds  P®"^^™^- 
as  real  estate,  or  to  be  entitled  thereto  as  a  trustee,  executor  or  admi- 
nistrator, or  otherwise  than  in  his  own  right,  or  for  his  own  use),  such 
funds,  or  any  portion  thereof  for  the  time  being  remaining  unpaid  or 
untransferred  or  undelivered,  may,  unless  the  order  otherwise  directs, 
on  proof  of  the  death  of  such  person,  whether  on  or  after,  or,  in  the 
case  of  payment  directed  to  be  made  to  creditors  as  such,  before  the 
date  of  such  order,  be  paid  or  transferred  or  delivered  to  the  legal 
personal  representatives  of  such  deceased  person,  or  to  the  survivors 
or  survivor  of  them  (A), 

{h)  This  is  taken  from  part  of  rule  63,  Chancery  Funds  Rules,  1874. 

63.  When  money  in  Court  is  by  an  order  directed  to  be  paid  to  any  Payments,  &c. 
persons  described  in  the  order,  or  in  a  certificate  of  a  chief  clerk,  or  of  to  partners. 

a  taxing  officer,  or  of  a  master  in  lunacy,  as  co-partners,  such  money 
may  be  paid  to  any  one  or  more  of  such  co-partners,  or  to  the  survivor 
of  them  (i). 

(i)  Cf.  rule  53,  Chancery  Funds  Rules,  1874. 

64.  When  funds  in  Court  are  by  an  order  directed- to  be  paid,  Payments,  &o, 
transferred,  or  delivered  to  any  persons  as  legal  personal  representa-  ^^^^^f 
tives,  such  funds,  or  any  portion  thereof  for  the  time  being  remaining  tives. 
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unpaid,  tmtransferred,  or  undelivered,  may,  upon  proof  of  the  death 
of  any  of  such  representatives,  ■whether  on  or  after  the  date  of  the 
order  directing  such  payment,  transfer,  or  delivery,  he  paid,  trans- 
ferred, or  delivered  to  the  survivors  or  survivor  of  them  (A). 

(i)  This  rule  is  from  rule  54  of  the  Chancery  Funds  Rules,  1874. 

65.  No  funds  shall,  under  Rules  62  and  64,  he  paid,  transferred,  or 
delivered  out  of  Court  to  the  legal  personal  representatives  of  any 
person  under  any  prohate  or  letters  of  administration  purporting  to  he 
granted  at  any  time  subsequent  to  the  expiration  of  six  years  from 
the  date  of  the  order  directing  such  payment,  transfer,  or  delivery,  or 
in  case  such  funds  consist  of  interest  or  dividends  from  the  date  of  the 
last  receipt  of  such  interest  or  dividends  under  such  order  (I). 

{1}  This  rule  is  taken  from  rule  66  of  the  Chancery  Funds  Rules,  1874.  See  JEd- 
wards  v.  Kmrvey,  11  W.  R.  330,  where  the  Court  would  not  pay  out  money  to  the 
personal  representatives  of  a  person  long  dead  but  required  the  consent  of  the  bene- 
ficiaries. 

66.  The  paymaster,  before  acting  upon  an  order  for  the  payment, 
transfer,  or  delivery  of  funds  in  respect  of  which  legacy  or  succession 
duty  is  (under  Eule  20)  stated  to  be  payable,  shall  require  the  pro- 
duction of  the  official  receipt  for  such  duty,  or  a  certificate  from  the 
proper  officer  of  the  payment  thereof,  or  that  no  such  duty  is  payable ; 
and  the  paymaster,  on  receiving  notice  from  the  proper  officer  in  any 
case  that  such  duty  is  payable,  shall  cause  a  memorandum  to  that 
effect  to  be  made  in  his  books  (m). 

(»})  This  rule  is  from  rule  57  of  the  Chancery  Funds  Rules,  1874. 

67.  When  costs  are  by  an  order  directed  to  be  paid  out  of  funds 
in  Court,  the  taxing  officer  shaU  certify  the  names  of  the  solicitors 
respectively  to  whom  such  costs  are  payable,  and  the  amount  of  any 
fees  which  have  not  been  paid  but  are  payable,  and  are  proper  to  be 
paid  out  of  such  funds,  in  respect  of  any  proceedings  in  the  cause  or 
matter,  -whether  the  amount  shall  or  shall  not  have  been  previously 
ascertained,  and  in  respect  of  the  taxation  of  such  costs.  The  pay- 
master shall  carry  over  the  amount  so  certified  to  be  payable  from  the 
account  to  which  such  funds  are  placed  to  an  account  in  the  Pay  Office 
books  for  fees  on  proceedings  and  taxation ;  and  the  amount  so 
carried  over  shall  from  time  to  time,  as  the  Treasury  may  direct,  be 
paid  to  the  account  of  her  Majesty's  Exchequer  (m). 

{»)  This  is  from  rule  58  of  the  Chancery  Funds  Rules,  1874. 

68.  In  acting  on  orders  directing  any  annuities  or  maintenance  to 
be  paid,  or  any  other  periodical  payments  to  be  made,  out  of  dividends 
to  accrue  on  securities  in  Court  in  respect  of  which  dividends  income 
tax  shall  have  been  deducted,  the  paymaster  shall  draw  only  for  so 
much  of  the  sums  directed  by  such  orders  respectively  to  be  paid  as 
shall  remain  after  making  a  deduction  therefrom  at  the  same  rate  as 
the  bank  shall  certify  to  have  been  deducted  from  such  dividends  for 
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income  tax,  except  in  cases  in  whicli  such  sums  shall  be  directed  to  be      Supreme 
paid  without  making  any  such  deduction  (o).  ^^  ^f 

(o)  This  is  from  rule  59  of  the  Chancery  Funds  Eules,  1874. 
VII.  iNVESTMElfTS. 

69.  When  an  order  directs  the  investment  and  accumulation  of  divi-  Investment 
dends  accruing  on  securities  in  Court,  or  to  be  transferred  into  Court,  diiddends'^ 
or  directed  to  be  purchased  with  money  in  Court,  or  to  be  lodged  in  under  an 
Court,  the  paymaster  upon  receipt  of  the  copy  of  such  order  shall, 
without  any  request,  from  time  to  time  (until  he  shall  receive  a  request 

or  copy  of  an  order  to  the  contrary)  iavest  such  dividends,  if  amoim.t- 
iag  to  or  exceeding  40^.  half-yearly,  together  with  aU.  accumulations 
of  dividends  thereon,  as  soon  as  conveniently  may  be  after  they  shall 
accrue  due  and  have  been  received,  in  the  particular  description  of 
securities  named  in  the  order  directing  such  investment  and  accumula- 
tion {p). 

[p)  This  and  the  six  following  rules  are  taken  from  rules  61 — 67  of  the  Chancery 
Funds  Rules,  1874. 

70.  When  money  in  Court  is  invested  in  exchequer  bOls  or  exche-  Parohase  of 
quer  bonds,  and  when  exchequer  bills  or  exchequer  bonds  are,  in  pur-  ^f]°„  or'i^onds. 
suance  of  an  order,  deposited  in  Court  to  any  ledger  credit,  any  principal 

money  or  interest  which  may  thereafter  be  received  and  paid  into  the 
bank  in  respect  of  such  bUls  or  bonds,  or  in  respect  of  any  such  bills 
or  bonds  for  which  the  same  may  be  exchanged,  shall  from  time  to 
time,  as  the  same  shall  be  so  received  and  paid  into  the  bank,  be  also, 
invested  by  the  paymaster,  unless  such  order  otherwise  directs,  or 
until  he  receives  a  request  or  a  notice  of  a  further  order  to  the  contrary, 
in  exchequer  bUls  or  exchequer  bonds  which  shall  be  placed  to  the 
same  credit  {q). 
(j)  See  note  (p)  to  rule  69. 

71.  When  and  so  often  as  any  exchequer  bills  or  other  securities  Bank  to 
deposited  at  the  bank  to  the  credit  of  the  pay  office  account  shall  be  in  oh"^^e^^ilIs 
course  of  payment,  the  bank  shall,  without  any  direction  from  the  pay-  and  to  receive 
master,  cause  all  such  biUs  or  other  securities  so  in  course  of  payment  pnnoipal  and 
to  be  delivered  to  one  of  the  cashiers  of  the  bank,  who  is  to  receive  securities 
the  principal  money  or  interest  due  thereon,  or  in  the  case  of  exchequer  when  paid  ofl. 
bills  to  exchange  the  same  for  new  bills,  if  new  bills  are  issued,  or 
otherwise  to  receive  the  principal  money  and  interest  due  on  such  of 

the  said  biUs  so  in  course  of  payment  as  cannot  be  exchanged,  and  pay 
such  interest  or  principal  and  interest  (as  the  case  may  be)  into  and 
deposit  all  such  new  bills  in  the  bank  to  the  pay  office  account ;  and 
the  bank  shall  forthwith  aiter  every  such  exchange  or  receipt  of  prin- 
cipal or  interest  certify  to  the  paymaster,  without  any  direction  from 
him  for  that  purpose,  the  numbers,  dates,  and  amounts  of  the  ex- 
chequer biUs  or  other  securities  so  exchanged  ox  paid  off)  and  also  the 
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numbers,  dates,  and  amounts  of  tlie  new  bills  taken  in  exchange,  and 
the  amount  of  the  interest,  or  principal  money  and  interest  (as  the  case 
may  be),  received  on  each  bill  or  set  of  bills  or  other  securities ;  and 
upon  receiving  such  certificate  the  paymaster  shall  place  such  new  bills 
and  such  principal  money  and  interest  to  the  ledger  credit  in  the  books 
at  the  pay  office  to  which  thebUls  or  other  securities  so  exchanged  or 
paid  off  were  placed  (r). 

{r)  See  note  {p)  to  rule  69. 

72.  A  sum  of  money  in  Court  less  than  40J.  shall  not  be  invested  in 
securities,  except  ia  the  cases  provided  for  by  the  two  rules  next  fol- 
lowing, and  unless  an  order  directs  such  investment  notwithstanding 
the  smaUness  of  the  amount.  This  rule  shall  extend  to  the  investment 
of  dividends  accruing  on  securities  in  Court  which  are  directed  to  be 
invested,  and  such  dividends  when  amounting  to  less  than  40/.  half- 
yearly,  and  not  less  than  lOl.  (subject  to  the  two  rules  next  following) 
to  be  placed  on  deposit  («). 

(s)  See  note  {pj  to  rule  69. 

73.  A  sum  of  money  amounting  to  or  exceeding  401.  lodged  in  Court, 
under  the  32nd  section  of  the  Act  36  Geo.  3,  c.  52,  shall,  upon  a 
request  signed  by  or  on  behalf  of  the  person  paying  it  in,  or  by  or  on 
behalf  of  a  person  claiming  to  be  entitled  thereto  or  interested  therein, 
be  invested  (without  an  order)  in  the  Q-overnment  securities  specified 
in  such  req^uest ;  and  the  dividends  accruiag  in  respect  thereof,  when 
or  so  soon  as  they  shall  amount  to  or  exceed  101.,  shall  be  from  time  to 
time  invested  in  like  securities.  And  if  such  money  shall  have  been 
placed  on  deposit  before  such  request  shall  be  left  at  the  pay  office, 
such  money  and  any  iaterest  to  be  credited  in  respect  thereof,  if 
amounting  to  40/.,  shall,  upon  a  like  request,  be  withdrawn  from 
deposit  and  invested  as  before  mentioned.  Dividends  accruing  on 
funds  or  on  investments  or  accumulations  of  funds  lodged  in  Court 
under  the  said  Act  prior  to  the  commencement  of  the  Chancery  !Punds 
Eules,  1872,  may,  -when  or  so  soon  as  they  amount  to  or  exceed  10/., 
be  invested  in  like  manner  (/). 

(t)  See  note  [p)  to  rule  69.    For  the  Act  here  referred  to  see  ante,  p.  51. 

74.  When  it  is  stated  in  the  schedule  to  the  affidavit  made  pursuant 
to  rule  41  that  it  is  desired  that  any  money  to  be  lodged  in  Court,  or 
the  dividends  accruing  on  any  securities  to  be  lodged  in  Court  ia  pur- 
suance of  the  Act  10  &  11  Vict.  c.  96,  and  the  accumulations  thereof, 
shall  be  invested  in  any  description  of  Government  securities,  the  pay- 
master shall  (if  or  so  soon  as  such  money  shall  amount  to  or  exceed 
40/.,  or  so  soon  as  dividends  accruing  on  such  securities  shall  amount 
to  or  exceed  10/.)  invest  the  same  accordingly,  without  any  order  "or 
further  request  for  that  purpose.  If  such  money  does  not  amount  to 
40/.  (and  is  not  less  than  10/.)  the  paymaster  shall  place  such  money 
on  deposit  without  a  request  for  that  purpose,  unless  the  said  schedule 
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contaans  a  statement  that  it  is  deemed  unnecessary  to  place  such  money      Supreme 
on  deposit,  or  unless  notice  in  writing  be  left  at  the  pay  office  of  an    S°7*  ^™^^ 

T-,.,  ,  „°  ^   ''  ±Cule9,  loo4. 

order  having  been  made,  or  of  an  intended  application  to  the  Court,  

affecting  such  money,  securities,  or  dividends.     Dividends  accruing  on 
funds  or  on  investments  or  accumulations  of  funds  lodged  in  Court 
under  the  said  Act  prior  to  the  commencement  of  the  Chancery  Funds' 
Eules,  1872,  may,  when  or  so  soon  as  they  amount  to  or  exceed  10/., 
be  invested  without  any  request  («). 

(m)  See  note  {p)  to  rule  69. 

75.  In  all  cases,  upon  a  request  signed  by  a  solicitor  acting  on  Investing 
behalf  of  any  person  claiming  to  be  entitled  to  or  interested  in  securi-  aScontiiued 
ties  in  Court,  that  the  dividends  or  interest  accruing  on  any  specified  on  request. 
securities  may  not  be  invested,  being  at  any  time  left  at  the  pay  office, 

the  paymaster  shall  be  a*  Kberty  to  cease  to  invest  any  more  dividends 
or  interest  accruing  on  such  securities  or  to  place  the  same  on  deposit 
until  he  has  received  notice  of  an  order  in  that  behalf  (y). 
(«)  See  note  [p)  to  rule  69. 

VULL.  Monet  on  Deposit,  and  Inteeest  thebeon. 

76.  Subject  to  the  two  rules  next  followiug  all  money  to  be  lodged  Money  to  be 
in  Court  in  the  Chancery  Division  shall  be  placed  on  deposit  without  a  ^eposit?"^ 
request.     But  money  arising  by  the  sale,  conversion,  or  payment  off  of 
securities  in  Court  in  that  division  shall  only  be  placed  on  deposit 

upon  a  request  to  that  effect  {iv), 

(mi)  This  and  the  nine  following  rules  are  taken  with  certain  alterations  from 
rules  68—80  of  the  Chancery  Eunds  Eules,  1874. 

77.  Money  shall  not  be  placed  on  deposit  in  the  following  cases : —    Money  not 
(a.)  In  any  cause   or  matter  in  the  Queen's  Bench  or  Probate  *°  ^^  placed 

Divorce  and  Admiralty  Divisions.  certain  cases. 

(b.)  When  lodged  under  the  standing  orders  of  either  House  of 

Parliament,  pursuant  to  the  Act  9  &  10  Vict.  c.  20,  or  any  Act 

amending  the  same,  in  respect  of  works  or  undertakings  to  be 

executed  under  the  authority  of  Parliament, 
(c.)  If  lodged  prior  to  the  commencement  of  the  Court  of  Chancery 

Punds  Act,  1872,  pursuant  to  the  Copyhold  Acts,  or  to  sect.  69  of  , 

the  Lands  Clauses  Consolidation  Act,  1845. 
(d.)  "When  the  amount  is  less  than  10/. 
(e.)  When  a  payment  schedule  dealing  with  the  money  otherwise 

than  by  directing  it  to  be  placed  on  deposit  has  been  left  at  the 

pay  office, 
(f.)  When  a  request  that  the  money  shall  not  be  placed  on  deposit, 

signed  by  a  solicitor  acting  on  behalf  of  a  person  claiming  to  be 

entitled  to  or  interested  in  the  money,  is  left  at  the  pay  office : 

Provided  that  the  person  making  such  request  may  at  any  time 
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witMraw  the  same,  and  request  tliat  the  money  may  be  placed  on 
deposit  (jc). 

(x)  See  note  (w)  to  rule  76. 

78.  Money  shall  be  withdrawn  from  deposit  in  the  following 
cases : — 

(a.)  When  an  order  directs  the  money  to  be  dealt  with  to  such  an 
amount  as  may  be  sufficient  to  comply  therewith : 

(b.)  When  the  amount  is  reduced  below  10^. : 

(c.)  Upon  a  request  signed  by  a  solicitor  acting  on  behalf  of  a 
person  interested,  and  countersigned  by  a  chief  clerk  or  registrar, 
containing  a  notification  that  the  money  is  about  to  be  dealt  with 
by  an  order  (y). 

(y)  See  note  {w)  to  rule  76. 

79.  The  placing  on  deposit  of  money  lodged  in  Court  shall  not  be 
deferred  beyond  the  15th  or  the  last  day  of  the  month  in  which  it  shall 
be  lodged  in  Court,  whichever  day  shall  iSrst  happen  after  such  lodg- 
ment, or  in  the  case  of  money  lodged  in  Court  on  the  last  day  of  a 
month,  the  placing  on  deposit  shall  not  be  deferred  beyond  the  15th 
day  of  the  following  month ;  and  when  a  request  to  place  money  in 
Court  on  deposit  shall  be  sent  to  or  left  at  the  Pay  Office,  the  money 
shall  be  so  placed  on  the  day  succeeding  the  day  on  which  such  request 
shall  be  so  left  or  received  at  the  Pay  Office  («). 

(a)  See  note  {w}  to  rule  76. 

80.  When  an  order  directs  Government  securities  to  be  sold  and  the 
whole  of  the  money  arising  thereby  to  be  placed  on  deposit,  and  when 
such  securities  are  realized  by  exchange  as  hereinafter  provided,  such 
money  shall  be  deemed  to  have  been  placed  on  deposit  (without  a 
request  for  that  purpose)  on  the  day  on  which  such  exchange  shall  be 
effected  (a). 

(a)  See  note  («>)  to  rule  76. 

81.  Interest  upon  money  on  deposit  shall  not  be  computed  on  a 
fraction  of  11.  {b). 

(i)  See  note  tw)  to  rule  76. 


For  what  82.  Except  as  in  this  rule  otherwise  provided,  interest  upon  money 

terest  is  to  he  On  deposit  shall  accrue  by  halt  calendar  months,  and  shall  not  be 
computed.  computed  for  any  less  period.  The  periods  from  the  1st  to  the  15th  of 
a  month,  both  days  inclusive,  and  from  the  16th  to  the  last  day  of  a 
month,  both  days  inclusive,  shall,  for  the  purpose  of  computing  .such 
interest,  be  reckoned  as  half  calendar  months ;  and  such  interest  shall 
begin  on  the  first  day  of  the  half  calendar  month  next  succeeding  that 
in  which  the  money  is  placed  on  deposit,  and  shall  cease  from  the  last 
day  of  the  half  calendar  month  next  preceding  the  withdrawal  of  the 
money  from  deposit  i  Provided  that  when  a  sum  of  money  in  Court 
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amounting  to  not  less  than  5001.  shall  be  placed  on  deposit,  pursuant       Supreme 
to  a  req[U6st  signed  by  or  on  behalf  of  a  person  daiming  to  be  interested   jj^^  ^gg^^ 

therein,  and.  shall  remain  on  deposit  undealt  with  until  the  1st  of  April  

or  the  1st  of  October  next  succeeding  the  day  on  -which  it  is  placed  on 
deposit,  interest  shall  begin  on  the  day  inclusive  next  succeeding  such 
day  of  placing  on  deposit  (c). 
(c)  See  note  {to)  to  rule  76. 

83.  Interest  which  has  accrued  for  or  during  the  half  years  ending  When  interest 
respectively  the  31st  of  March  and  the  30th  of  September  in  every  credited. 
ySar  on  money  then  on  deposit  shall,  on  or  before  the  20th  days  of 

the  months  respectively  foHomng,  be  placed  by  the  paymaster  to  the 
ledger  credit  to  which  such  money  shall  be  standing  on  every  such 
half-yearly  day.  And  when  money  on  deposit  is  withdrawn  from 
deposit,  except  as  to  money  withdrawn  during  the  first  15  days  of  the 
months  of  April  and  October  respectively,  the  interest  thereon  which 
has  accrued  and  has  not  been  credited  shall,  at  the  time  of  with- 
drawal, be  placed  to  the  ledger  credit  to  which  the  money  is  then 
standing  (rf). 

{d)  See  note  {w)  to  rule  76. 

84.  When  money  on  deposit  to  a-  ledger  credit  consists  of  sums  Mode  of 
which  have  been  placed  on  deposit  at  different  times,  and  an  order  is  ^terest  in 
made  dealing  with  the  money,  and  part  of  such  money  has  to  be  with-  certain  oases 
drawn  from  deposit  for  the  purpose  of  executing  such  order,  the  part  of  ^onev 
or  parts  of  the  money  dealt  with  by  such  order  last  placed  and  remain-  withdrawn, 
ing  on  deposit  at  the  time  of  such  withdrawal  shall,  for  the  purpose  of 
computing  interest,  be  treated  as  so  withdrawn,  unless  the  order  other- 
wise directs (e). 

(e)  See  note  (w)  to  rule  76. 

85.  Unless  otherwise  directed  by  an  order,  interest  credited  pur-  Placing  of 
Buant  to  rule  83  on  money  on  deposit  shall,  when  or  so  soon  as  it  deposit'"'' 
amounts  to  or  exceeds  10/.,  be  placed  on  deposit,  and  for  the  purpose 

of  computing  interest  upon  it  shall  be  treated  as  having  been  placed 
on  deposit  on  the  last  half-yearly  day  on  which  any  such  interest 
became  due  (/). 

(/)  See  note  («>)  to  rule  76. 

rX.   ExCHAIfGE   OE   COHVEESION   OF   G-OTEENMENT    SeCUEITIES   AND 

Teansactions  with  the  National  Debt  Oommissionees. 

86.  Wben  Government  securities  in  Court  are  directed  to  be  sold.  Exchanges 
such  securities  may  be  realised  by  exchange  in  the  pay  office  books  in  ^  ue^f '*^ 
the  manner  hereinafter  provided.    And  when  money  in  Court  is  re-  actual  pur- 
quired  to  be  invested  in  Government  securities,  such  investment  may  gales^^ 

be  made  by  exchange  in  like  manner. 
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Supreme  [Rules  87 — 93  provide  for  the  manner  of  recording  exchanges ;  the  commisBion  to 

Court  Funds   be  charged  on  exchanges  and  paid  to  the  Exchequer ;  the  periodical  adjustment  of 
Rules,  1884.    the  exchange  account ;  the  adjustment  of  dividends  on  Government  securities  in 

Court ;  and  the  settling  of  accounts  between  the  pay  of&oe  and  the  National  Debt 

Commissioners.] 


Calculations 
of  residues  to 
be  made  in. 
pay  ofSce. 


Evidence  of 
life,  &c. 


Affidavits  in 
other  cases. 


X.  Calctjiation  op  EssiDtrES,  Evidence  op  Lite,  &o. 

94.  Tor  the  purpose  of  ascertaining  the  amounts  of  any  residue  or 
aliquot  part  of  money  or  securities  dealt  with  by  an  order,  when  such 
amounts  cannot  he  stated  in  the  payment  schedule  and  are  not 
directed  to  be  certified,  the  necessary  calculations  shall  be  made  in 
the  pay  office :  Provided  that  the  paymaster  may  require  such  calcu- 
lations to  be  first  stated  in  a  certificate  signed  by  the  solicitor  of  the 
party  interested. 

95.  When  any  person  is  entitled,  under  an  order,  to  receive  divi- 
dends or  other  periodical  payments  from  the  pay  office,  and  the 
paymaster  requires  evidence  of  life  or  of  the  fulfilment  of  any  condi- 
tions affecting  such  payments,  such  evidence  may  be  furnished  by  a 
declaration  signed  by  a  solicitor  acting  on  behalf  of  such  person,  or  by 
a  declaration  signed  by  the  person  entitled  to  the  payment,  and 
attested  by  a  justice  of  the  peace,  commissioner  to  administer  oaths, 
clerk  in  holy  orders,  or  notary  public  ;  and  the  paymaster  shall  act  on 
such  evidence  unless  in  any  case  he  thinks  fit  to  require  such  evidence 
to  be  by  affidavit.  The  paymaster  may  prescribe,  with  the  approval 
of  the  Treasury,  the  terms  in  which  such  declaration  or  affidavit  shall 
be  made,  and  the  forms  to  be  used  for  that  purpose.  The  provisions 
of  this  rule  shall  apply  to  orders  made  before  these  rules  come  into 
operation,  notwithstanding  anything  as  to  evidence  in  such  orders 
contained. 

96.  When  in  carrying  into  effect  the  directions  of  an  order  evidence 
is  required  by  the  paymaster  for  any  purposes  other  than  those 
included  in  the  immediately  preceding  rules,  he  may  receive  and  act 
upon  an  affidavit,  or  upon  a  statutory  declaration  under  the  Act  of 
5  &  6  Wm.  4,  c.  62,  instead  of  an  affidavit,  and  every  such  affidavit 
or  statutory  declaration  shall  be  filed  in  the  Central  Office  when  the 
paymaster  shall  consider  it  necessary  (y). 

{ff)  Cf.  rule  26  of  the  Chancery  Funds  Rules,  1874. 


Office  copy 
of  schedules, 
&c.  to  be  sent 
to  audit  office. 


Office  copies 
of  certificates 
and  other 


XI.  Copies  of  Orders  and  other  Documents  por  Audit  Office. 

97.  An  office  copy  of  the  schedules  to  every  order  in  the  Chancery 
Division  and  in  Lunacy,  and  of  every  order  in  the  Queen's  Bench 
and  Probate,  Divorce  and  Admiralty  Divisions,  to  be  left  with  and 
acted  upon  by  the  paymaster,  shall  be  transmitted  by  the  proper 
officer  to  the  audit  office ;  and  in  case  of  any  amendments  being  made 
in  any  such  schedule  or  order,  such  office  copy  shall  be  likewise 
amended. 

98.  An  office  copy  of  every  certificate  or  other  authority  of  a  master 
of  the  Supreme  Court,  chief  clerk,  or  taxing  officer,  or  of  a  master  in 
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lunacy,  ■which  is  to  be  acted  upon  by  the  paymaster,  or  so  much  thereof      Supreme 
as  may  be  necessary,  and  an  office  copy  of  any  certificate,  affidavit,  or   ^^*  '^884^ 

statutory  declaration  which  may  be  received  in  evidence  by  the  pay- 

master,  shall,  when  requested,  be  transmitted  by  the  proper  officer  to  te  sent. 
the  audit  office. 

Xn.   MlSOELEAHEOTTS. 

99.  The  paymaster,  upon  a  request  signed  by  or  on  behalf  of  a  Paymaster 
person  claimiag  to  be  iaterested  in  any  funds  in  Court  standing  to  *°  gj®  , 

a  ledger  credit  specified  ia  such  request,  may,  in  his  discretion,  issue  of  funds  in 
a  certificate  of  the  amount  and  description  of  such  funds,  and  such  Court, 
certificate  shall  have  reference  to  the  morning  of  the  day  of  the  date 
thereof,  and  shall  not  include  the  transactions  of  that  day,  and  the 
paymaster  shall  notify  on  such  certificate  the  dates  of  any  orders 
restraining  the  transfer,  sale,  delivery  out,  or  payment,  or  other  deal- 
ing with  the  funds  in  "Court  to  the  ledger  credit  mentioned  in  such 
certificate,  and  whether  such  orders  affect  principal  or  interest,  and 
any  charging  orders,  affecting  such  funds,  of  which  respectively  he 
has  received  notice,  and  the  names  of  the  persons  to  whom  notice  is 
to  be  given,  or  in  whose  favour  such  restraining  or  charging  orders 
have  been  made.  The  paymaster  may  re-date  any  such  certificate, 
provided  that  no  alteration  in  the  amount  or  description  of  the  funds 
has  been  made  since  the  certificate  was  issued.  And  when  a  cause  or 
matter  has  been  inserted  in  the  list  referred  to  in  Eule  101,  the  fact 
shall  be  notified  on  the  certificate  relating  thereto  (A). 

(A)  This  rule  is  taken  with  certain  alterations  from  rule  87  of  the  Chancery 
Funds  Rules,  1874. 

100.  Upon  a  request  signed  by  or  on  behalf  of  a  person  claiming  Paymaster 
to  be  interested  in  funds  in  Court,  the  paymaster  may,  in  his  discre-  ™^y  "^."^     . 
tion,  issue  a  transcript  of  the  account  in  his  books  of  the  ledger  credit  accounts  and 
specified  in  such  request ;  and  if  so  required  by  the  person  to  whom  it  ^"J^ish  other 
is  issued,  such  transcript  shall  be  authenticated  at  the  audit  office. 

He  may  also  upon  a  like  request  supply  such  other  information  or 
issue  such  certificates  with  respect  to  any  transactions  or  dealings  with 
funds  ia  Court  as  may  from  time  to  time  be  required  in  any  particular 
case  (ji). 
(»)  This  is  taken  from  rule  88  of  the  Chancery  Funds  Rules,  1874. 

101.  On  or  before  the  1st  day  of  March  in  every  third  year  the  List  of  dor- 
paymaster  shall  prepare,  in  such  form  and  with  such  particulars  as  &^°obem^de 
the  Treasury  may  from  time  to  time  direct,  a  list  or  statement  of  the  triennially 
ledger  credits  of  causes  and  matters  in  the  books  of  the  pay  office  ^^g^"^" 
(other  than  those  referred  to  in  the  next  following  rule)  to  which 
tiiere  stood  on  the  Ist  day  of  September  then  next  preceding  any 
securities  or  any  money  not  less  than  501.,  which  money  or  the  divi- 
dends on  which  securities  have  not  been  dealt  with,  otherwise  than  by 
the  continuous  investment  or  placing  on  deposit  of  dividends,  during 
the  fifteen  years  immediately  preceding  the  last-mentioned  date. 
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The  said  list  or  statement  shall  be  filed  in  the  Central  Oflace,  and  a 
copy  thereof  shall  be  inserted  in  the  "  London  Gazette  "  and  exhibited 
in  the  several  offices  of  the  Court. 

The  paymaster  shall  not  give  any  information  respecting  any  funds 
in  Court  mentioned  in  such  list  or  statement  except  upon  a  request 
signed  by  the  person  applying  for  such  information.  If  such  request 
be  made  by  a  solicitor,  such  information  shall  not  be  given  unless  the 
request  states  the  name  of  the  person  on  whose  behalf  it  is  made,  and 
that  such  person  is  ia  the  opinion  of  the  applicant  beneficially  interested 
in  such  funds.  If  such  request  be  made  by  any  person  other  than  a 
solicitor,  such  information  shall  not  be  given  unless  the  applicant  is 
able  to  satisfy  the  paymaster  that  the  request  is  such  as  may  in  the 
particular  case  be  properly  complied  with  {k). 

(i)  This  is  taken  from  rule  91  of  the  Chancery  Funds  Rules,  1874, 

102.  The  paymaster  may  from  time  to  time  carry  over  to  a  special 
ledger  account  for  small  balances  such  ledger  credit  balances  of  money 
and  securities  as  do  not  together  amount  to  51.,  and  on  which  the 
money  or  securities  shall  not  have  been  dealt  with  during  the  preceding 
five  years.  When  an  order  dealing  with  funds  carried  over  under 
this  rule  is  to  be  acted  upon,  the  paymaster  shall  carry  back  such 
funds  and  any  dividends  accrued  thereon  to  the  ledger  credit'  from 
which  they  were  so  carried  over,  and  shall  deal  therewith  as  directed 
by  such  order  (Z). 

{1}  This  is  taken  from  rule  92  of  the  Chancery  Funds  Rules,  1874. 

103.  The  length  of  the  title  of  any  ledger  credit  shall  not  exceed 
thirty-six  words,  exclusive,  in  the  case  of  a  separate  account  in  a  cause 
or  matter,  of  the  title  of  the  cause  or  matter  in  which  such  separate 
account  is  opened  :  Provided  that  if  a  sufficient  reason  be  assigned  to 
the  satisfaction  of  the  registrar  or  master  of  the  Supreme  Court  for 
extending  beyond  thirty-six  words  the  title  of  a  ledger  credit,  such  title 
may  be  so  extended ;  and  the  registrar  or  master  shall  in  such  case 
add  to  the  instruction  to  open  such  credit  the  words  "  notwithstanding 
rule  103  ;"  and  provided  that  the  paymaster  may  extend  the  title  of 
a  ledger  credit  if  in  his  opinion  a  sufficient  reason  be  assigned  for  so 
doing.    In  such  title  four  figures  shall  be  reckoned  as  one  word  (w). 

(ot)  This  is  taken  from  rule  94  of  the  Chancery  Funds  Rules,  1874. 

104.  Unpaid  cheques  signed,  by  the  late  Accountant-General,  or  any 
of  his  predecessors,  shall  be  a  sufficient  authority  to  the  paymaster 
for  making  the  payments  therein  purporting  to  be  intended  to  be. 
made  (n). 

(«)  This  is  taken  from  rule  40  of  the  Chancery  Funds  Rules,  1874. 

105.  An  index  shall  be  made  and  kept  in  the  Central  Office  of  all 
documents  by  these  rules  directed  to  be  filed  there  (o). 

(o)  This  la  taken  frpm  rule  95  pf  thp  Chancery  Funds  Rules,  1874, 
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106.  Upon  the  request  of  any  person,  or  of  a  solicitor  acting  on      Supremo 
behalf  of  any  person,  named  in  an  order  and  entitled  to  or  interested    jj°^g  jg^^^ 

in  funds  in  Court,  the  paymaster  shall  record  in  such  manner  as  he  -^ 

shall  consider  convenient  for  reference,  the  name  and  address  of  such  addres^ses 
person,  or  of  the  solicitor  for  the  time  being  acting  on  his  behalf,  and  of  suitors. 
also  any  change  of  such  address  which  may  be  notified  to  him. 

107.  The  directions  of  the  paymaster  for  giving  effect  to  these  rules  Paymaster's 

J^  •'  o       -o  ,      m  directions  to 

shall  be  prepared  and  issued  in  such  form  and  manner  as  the  Treasury  te  issued  and 

may  from  time  to  time  direct,  and  shall  be  signed  by  such  officers  as  ^goed  as 

•'  '  o  J  Treasury  may 

the  Treasury  may  prescribe  or  approve.  prescribe. 

108.  It  shall  be  the  duty  of  the  paymaster  to  comply  with  any  in-  Identification 
structions  which  may  be  given  to  him  by  the  Treasury  as  to  the  means  °^  ^^'^T'in" 
of  identifying  any  person  to  whom  a  direction  for  payment  of  money 

or  for  delivery  of  securities  out  of  Court  is  issued,  when  such  identifi- 
cation may  be  deemed  necessary. 

109.  "Whenever  any  amount  or  number  of  stock,  shares,  or  other  When  stocks 
security  in  Court  (in  this  rule  referred  to  as  the  original  security)  is  companies  or 
converted  into  any  other  stock,  shares,  or  other  security  (in  this  rule  other  securi- 
referred  to  as  the  substituted  security),  so  that  the  description  thereof  ^grtg^, 
wiU  differ  from  the  description  given  of  the  original  security  in  the 

order  or  other  authority  under  which  the  paymaster  acts  respecting 
the  same,  the  paymaster  shall  write  off  from  the  ledger  credit  to  which 
the  same  may  be  standing  the  original  security  so  converted,  and  shall" 
place  to  the  same  ledger  credit  a  proportionate  part  of  the  substituted 
security ;  and  except  in  so  far  as  any  original  security  may  be  affected 
by  any  order  brought  to  the  Pay  Office  in  due  time  for  that  purpose, 
the  paymaster  shall,  as  far  as  may  be  practicable,  give  effect  to  every 
part  of  any  order  or  other  authority  under  which  he  has  been  acting 
which  shall  refer  to  any  such  original  security  so  converted  as  afore- 
said, or  the  dividends  thereon,  as  if  it  referred  to  the  substituted 
security  or  the  dividends  thereon,  but  no  payments  of  income  shall  be 
made  in  pursuance  hereof  without  an  order  in  any  case  where  the 
substituted  security  is  in  the  nature  of  a  terminable  annuity. 

110    "Whenever  any  allotment  letters,  scrip   allotments,   or  other  Whenallot- 
•'  ...  ,     jj  4!    t    1  mentsoinew 

securities  are  allotted  or  assigned  m  respect  ot  any  sums  o±  stocJr,  or  gtook  are  made 

of  any  shares  or  other  security  in  Court,  such  allotment  letters,  scrip  by  companies. 

allotments,  or  other  securities  (excepting  such  of  them,  if  any,  as  may 

be  affected  by  any  order  of  which  the  paymaster  has  notice)  shall  be 

sold.    The  money  to  arise  by  the  said  sale  shall  be  paid  (without 

deduction  for  brokerage)  by  the  broker  to  the  Pay  Office  Account  at 

the  bank  and  placed  in  the  books  of  the  Pay  Office  to  the  respective 

ledger  credits  to  which  the  said  stock  or  shares  or  other  security  are 

standing,  in  respect  of  which  such  allotment  letters,  scrip  allotments, 

or  other  securities  have  been  allotted  or  assigned. 

111.  These  rules  shall  not  apply  in  district  registries  to  funds  in  Rules not^to 
Court  or  hereafter  lodged  in  Court  (p).  triot  regis- 

( p)  See  mison  v.  AUlree,  27  Ch.  D.  242,  cited  in  note  (a)  to  rule  3,  ante,  p.  217. 
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Supreme  Appendix  No.  1. 

Court  Funds  [Form  of  Lodgment  Schedule,  referred  to  in  Rule  5.] 

Rules,  1884. 

App.  1.  LODGMBNT  SOHEDUIiB. 

I  In  the  High  Court  of  Justice,  Chancery  Division. 

Date  of  Order, 
Title  of  Cause  or  Matter  1883.    A.  No. 

Ledger  credit.     [If  same  as  title  of  cause,  state  "  As  above."] 


18 


FerBon  to  make  the 
Lodgment. 

AmountB. 

'  lodged. 

Money. 

Seourities. 

[Specimen  Lodgment  Schedules.'] 

la  the  High  Court  of  Justice,  Chancery  Division. 
21st  July,  1883. 

Re  Morton,  deceased,  Morton  v.  Matthews.     1881.    M.  391. 

Ledger  credit.     As  above. 


Particulars  of  Funds  to  bo 

Person  to  make  the 
Lodgment. 

Amounts. 

lodged. 

Money. 

Securities. 

Balance  to  be  certified  to  be 
due  on  passing  final  ac- 
count as  receiver. 

Balance  of  the  87?.  5s.  9d. 
certified  to  be  due  from 
him  as  executor  after  re- 
taining thereout  his  costs. 

Edmund  James  White 
(the  receiver). 

James  Matthews  (de- 
fendant). 

£ 

s. 

d. 

£ 

s. 

d. 

In  the  High  Court  of  Justice,  Chancery  Division. 
15th  June,  1883. 

A.  V.  B.     1883.     A.  16. 

Ledger  credit.    As  above. 


Jerson  to  make  the 
Lodgment. 

Amoxmts. 

lodged. 

Money. 

Securities. 

rjonsola 

J.  A.  and  J.  B 

Do 

& 

1 

s. 

d. 

£ 

15,000 

1,500 

«. 

d. 

Great  Western  Railway 
4  per  cent.  Debenture 
Stock. 

Balance  of  cash  to  be 
certified  by  chief  clerk, 
and  to  be  invested  and 
accumulated  in  con- 
sols. 

J.  B. 
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Appendix  No.  2. 
\_Fonn  of  Payment  Schedule,  referred  to  in  Huh  6.] 

Patmeni  Schedule. 
la  the  High  Court  of  Justioe,  Chancery  BiTision. 

Date  of  Order, 
Title  of  Cause  or  Matter  1883.    A.  No. 

Ledger  credit.    [If  same  as  title  of  cause,  state  "  As  above."] 
Funds  in  Court. 


Court  Funds 

Rules,  1884. 

App.  2. 


18 


Partioulars  of 

payments,  transfers,  or  other 

operations  ordered. 

Payees  and 

transferees,  or  separate 

accoonte. 

AmountSi 

Money. 

Beonrities. 

l^Speoimen  Fayment  Schedules.'] 


In  the  High  Court  of  Justioe,  Chancery  Division. 
2nd  August,  1883. 

B.  r.  D.     1883.    B.  165. 

Ledger  credit.    As  above. 

Funds  in  Court  |  ^J"^;  l'^,'f,^Zl  ^"  '''"*•  '''^"^'"" 


Particulars  of 

payments,  transfers,  or  other 

operations  ordered. 


Payees  and 

transferees,  or  separate 

accounts. 


Pay     

Sell  New  3  per  Cent.  An- 
nuities. 

Out  of  proceeds  and  balance 
of  funds  pay : — 

Costs  of  petitioners  to  be 
taxed. 

Legacy  duty  in  respect  of 
fund  in  Court. 

Divide   residue  in  fourths, 
and  pay  as  under :  — 
One-fourth    

One-fourth   

Out  of  one-fourth   .... 
Residue  of  last-named 

one-fourth     

Invest  one-fourth  in  New 
3  per  Cent.  Annuities,  and 
carry  over  same,  and  ac- 
cumulate the  dividends  in 
like  annuities. 


John  Park 


John  Smith  (peti- 
tioner). 

Emma  Joy  (petitioner), 
wife  of  Wm.  Joy,  on 
her  separate  receipt. 

Eliza  Joy  (widow) .... 

Edward  Sparkes. 

Separate  account  of 
WiUiamPeters  (plain- 
tiff). 


Il2 


Amounts. 


Money. 


79 


10 


Seonrities. 


730 
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In  the  High  Court  of  Justice,  Chancery  Divisiont 

4th  September,  1883. 
Smith  V.  Williams. 


1871.    S.  103. 


Ledger  credit.     In.ahove  cause.    Trust  legacy  of  800^.  for  Charles  Pearce  and 
Susan  his  wife,  and  their  ohUdien  and  inoumbrancers. 
/  308?.  4«.  Id.  Consolidated  3  per  Cent.  Annuities, 
„      ,    .    „      ,1  512?.  lis.  New  3  per  Cent.  Annuities, 
Funds  m  Court  (  g^j^  ^^^^^  ^^  deposit. 

V  48?.  is.  3d.  Cash. 


Far^culars  of 

payments,  transfers,  or  other 

operations  ordered. 


Sell  consols 

Sell  New  3  per  Cent.  An- 
nuities. 

Pay     

Pay  taxed  costs  of  George 

Turner. 
Pay   residue    of    fjmds    as 
under : — 

One-fifth  

Oat  of  one-fifth   

Residue  of  last-named 
one-fifth. 

Out  of  one-fifth  

Residue  of  last-named 
one-fifth. 

One-fifth  

One-fifth   


Payees  and 

transferees,  or  separate 

accounts. 


(  David  Shore         . .  ) 
\  Charles  Weaver   . .  / 


George  Turner. 

James  Watson   

Birmingham  Banking 
Company,  mortga- 
gees. 

Henry  Earle  (as  mort- 


Robert  Wild  and  Jo- 
seph Hunter,  trustees 
of  Arthur  Turner. 

Matthew  Field 

William  Long. 


Amounts. 


]V{oney. 


£      » 


45 


100 


140 


Securities. 


£ 

308 
512 


AppBsrpix  No.  3. 
{Form  of  combined  lodgment  and  Payment  Schedule,  referred  to  in  Rule  8.] 

Lodgment  anb  Payment  Schedule. 

In  the  High  Court  of  Justice,  Chancery  Division. 

Date  of  Order, 

Title  of  Cause  or  Matter  1883.     A.  No. 

Ledger  credit.     [If  same  aa  title  of  cause,  state  "  As  above."] 

I.    LODOMENT. 


18 


Person  to  make  the 
Lodgment. 

Amounts. 

lodged. 

.Money.  ^ 

Securities. 

•■ 

♦ 
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II.  Pathbnt. 
Funds  (if  any)  already  in  Court  and  no-w  dealt  with. 


Particulars  of 

payments,  transfers,  or  other 

operations  ordered. 

Payees  and 

transferees,  or  separate 

accounts. 

Amounts. 

Money. 

Securities, 

Supreme 
Court  Funds 
Rules,  1884. 

App.  3. 


Appendix  No.  5. 

\_Form  of  Request  foi- Lodgment  of  Money  in  Chancery  Division,  referred  to  in  Rule  30.] 

HioH  CoTiET  OF  Justice. — Chanoeey  Division. 

I. — Request  for  Direction  for  Lodgment. 

Title  of  Cause  or  Matter  v.  1883.    A.  No. 

to  w^Sh M'^d  I  t^  ^™®  ^^  ***^^  °*  °^'^'  ®'**^  "  ^  a^°"^^-"] 
Date  of  order  or  certificate  (if  any)  under  which  lodged  18     . 

Further  particulars  (i£  any)  required  to  be  stated 

The  Paymaster  is  hereby  requested  to  issue  a  direction  to  the  bank  to  receive 
from  the  sum  of  £  for  the  ledger  credit  in  the  books  of  the  Pay  Office 

above  specified.  [Signature^ 

II. — Paymaster^  Direction  for  Lodgment. 

To  the  Cashier  of  the  Bank  of  England  (Law  Courts  Branch). 

Please  receive  the  above-stated  sum,  and  place  it  to  the  account  of  the  Paymaster- 
General  for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 

{Signature) 

III. — Bank  Certificate  of  Receipt. 

To  the  Assistant  Paymaster-General.  ,     .  „     ,     , 

Bank  of  England  18     . 

The  above-stated  sum  has  been  this  day  received. 
[Entd.No.        .]  [Signature) 


Appendix  No.  6. 
[Form  of  Request  for  Lodgment  or  Transfer  of  Securities  in  Chancery  Division,  referred 
■■   ■  to  in  Rule  30.] 

HiaH  Cqttet  of  Justice.— Chaitoeet  Division. 
1.— Request  for  Direction  for  Lodgment  or  Transfer  of  Securities. 
Title  of  Cause  or  Matter  v.  1883.    A.  No. 

Ledger  credit   \  ry  ^^^^  ^s  title  of  cause,  state  "  As  above."] 
to  which  lodged.  )  '- 

Authority  is  hereby  requested  for  the  lodgment  or  transfer  to  the  account  of  the 
Paymaster-General  for  and  on  behalf  of  the  Supreme  Court  of  Judicature  of  the 
fecurities  mentioned  below,  for  the  ledger  credit  m  the  books  of  the  Pay  OfiBce 
above  specified. 

To  be  lodged  or  transferred  by    _        . 

Description  and  amount  of  securities  .  ,o-      .     \ 

Date  of  order  (if  any)  18    .  [Signature) 
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Supreme  II. — Paymaster's  Direction  f of  Lodgment  or  Transfer. 

Court  Funds        ,     ,  ,  i.       j 

Rules  1884.        Authority  is  hereby  given  for  the  lodgment  or  transfer  of  the  ahove-mentionea 

App.  6.        securities  to  the  aooount  of  the  Paymaster-General  for  the  time  being  for  and  on 

behalf  of  the  Supreme  Court  of  Judicature. 

(Signature) 

III. — Certificate  of  Lodgment  or  Transfer: 

Address  .    Date  18     . 

It  is  hereby  certified  that  in  accordance  with  the  above  authority  the  securities 
herein  mentioned  have  this  day  been  lodged  or  transferred  to  the  account  of  the 
Paymaster-G-eneral.  [Signature) 

N.B. — Under  rules  made  in  pursuance  of  Acts  of  Parliament,  the  bank  or  other 
company  in    whose  books  the  transfer  herein  authorized  is  made,   must  certify 
such  transfer  hereon,  and  return  this  document  to  Assistant  Paymaster-General, 
Royal  Courts  of  Justice,  London. 
[Entd.  No.     .] 


Appendix  No.  7. 

[Form  of  Request  for  Lodgment  in  Chancery  Division  in  an  Action  for  Debt  or  Damages, 
referred  to  in  BuU  30.] 

HlOH  COTJEI  OF  JUSTIOK. — ChANOEEY  DIVISION. 

I. — Sequestfor  Lodgment  of  Money  in  an  Action  for  Debt  or  Damages  (imder 
Order  XXII.  or  Rule  26  of  Order  XXXI. 

Title  of  Cause  or  Matter  v.  1883.    A.  No. 

which  lodeed      I  ^^^  ^^™®  ^  *^*^®  °^  cause,  state  "As  above."] 

The  Paymaster  is  requested  to  issue  a  direction  to  the  Bank  to  receive  £  for 

the  ledger  credit  in  the  books  of  the  Pay  Office  above  specified ;  which  amount  is 
paid  in* 

(Signature) 

*  Insert  one  of   the  following    statements,   in  accordance  with   the  circum- 
stances:— 

(A.)  "  in  satisfaction  of  claim  of  above-named"  [  state  name  of  party']. 
(B.)   "  against  claim  of  above-named"  [state  name  of  party]  "with  defence  deny- 
ing liability." 

(C.)  "  to  security  for  costs  account." 

n. — Paymaster^  Direction  for  Lodgment. 
To  the  Cashier  of  the  Bank  of  England  (Law  Coui-ts  Branch). 

Please  receive  the  above-stated  siun  and  place  it  to  the  account  of  the  Paymaster- 
General  for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 

(Signature) 

III. — Sonic  Certificate  of  Receipt. 
To  the  Assistant  Paymaster-General. 

Bank  of  England  18 

The  above-stated  sum  has  been  this  day  received. 

[Entd.  No.        .]  <*'^"'*''"'''' 
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Appendix  No.  11  (A.).  Supreme 

.  Court  Funds 

IForm  of  Request  for  Payment  of  Money  lodged  "in  satisfaction,    referred  to  in  Rules   1884. 

Rule  44  {A).}  App.  11  (A). 

HiQH  CouBT  OF  Justice,  Division. 

Request  for  Payment  of  Money  lodged,  or  appropriated,  in  satisfaction  of  Claim  [under 
Rule  5  or  Rule  11  of  Order  XXII}. 

Title  of  Cause  or  Matter  v.  1883.    A.  No. 

Ledger  credit  to    ) 

wMch.  the  money  |  [If  same  as  title  of  cause,  state  "  As  aboTe."] 
is  standing.        J 

To  the  Assistant  Paymaster-General. 

I  hereby  request  that  payment  of  the  sum  of  £  ,  paid  in  in  the  above  action 

may  be  made  to* 

(Signature) 
{Address) 

(Sate)  18    . 

*  N.B. — ^If  this  request  ia  signed  by  the  plaintiff's  solicitor  (or  other  person  on  his 
behalf)  the  words  "  the  said  plaintiff"  [naming  him)  must  be  inserted  here.  But  if 
signed  by  the  plaintiff,  he  may  insert  either  "  me,  the  said  plaintiff,"  or  "t/ie  solicitor 
to  me,  the  said  plaintiff"  {naming  the  person  to  be  paid),  and  payment  vrill  be  made 
accordingly.  Such  payment  will  be  made  by  a  crossed  cheque  or  crossed  form  of 
receipt,  which  must  be  passed  through  a  bank. 

[Direction  No.  .] 


AppEurrs  No.  11  (B). 

[^Form  of  Request  for  Payment  of  Money  lodged  "against  Claim,"  referred  to 
in  Rule  44  (B).] 

HiaH  COTTBT  OF  JtTSTIOE,  DIVISION. 

Request  for  Payment  of  Money  lodged  or  appropriated  against  Claim,  with  Defence  denying 
Liability  [under  Rule  6  or  Rule  11  of  Order  XXII.'] 

Title  of  Cause  or  Matter  v.  1883.    A.  No. 

Ledger  credit  to  ) 

which  the  money  }  [If  same  as  title  of  cause,  state  "  As  above."] 
is  standing.      ) 

To  the  Assistant  Paymaster-General. 

I  hereby  notify  that  the  sum  of  £  paid  in  in  the  above  action  has  been 

accepted  by  the  plaintiff  in  satisfaction,  and  I  declare  that  due  notice  has  been  given 
of  such  acceptance  thereof.  And  I  request  that  payment  of  the  said  sum  may  be 
made  to* 

{Signature) 
{Address) 

(Sate)  18    . 

•  N.B. — If  this  request  is  signed  by  the  plaintifl's  solicitor  (or  other  person  on 
his  behalf)  the  words  "  the  said  plaintiff"  {naming  him)  must  be  inserted  here.  But 
if  signed  by  the  plaintiff,  he  may  insert  either  "me,  the  said  plaintiff,"  or,  "the 
solicitor  to  me,  the  said  plaintiff,"  {naming  the  person  to  be  paid),  and  payment  will  be 
made  accordingly.  Such  payment  will  be  made  by  a  crossed  cheque  or  crossed  form 
of  receipt,  which  must  be  passed  through  a  bank. 

[Direction  No.  .] 
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Supreme 
Court  Funds 
Rules,  1884. 

App.  12. 


Appendix  No.  12. 

[Form  of  Hequest  for  a  Remittance  by  Post  of  Money  payable  under  an  Order  of  the  Court, 
referred  to  in  Itule  48. 

Postal  Address 


■c  c  i      ^  In  the  High  Court  of  Justice, 

Reference  to       ^j^^  ^f  ^l^  ^^  •HiB.tter, 
Order  of  Court.  \  j,^^  ^f  q^^^^' 


Date 


18    . 
Division. 
1883.     A.  No. 
18     . 


Precise  title  of  ledger  credit  of  cause  \ 
or  matter  in  pay  office  books.        | 

I,  the  undersigned,  declare  that  I  am  the  person  to  whom  the  sum  of  £  [or, 

a  sum  of  £  half-yearly,  or  as  the  case  may  be"]  is  directed  to  be  paid  by  the 

aboTe-cited  order  of  the  High  Court  of  Justice,  and  I  request  the  Paymaster- 
General  to  transmit  to  me  by  post,  to  the  above  address,  the  necessary  direction  or 
other  authority  to  enable  me  to  obtain  payment  of  the  said  sum. 

(Signature)  : 

We  certify  that  the  person  who  has  signed  this  request  is  known 
to  us,  and  is  the  person  to  whom  the  sum  therein  mentioned  is 
directed  to  be  paid  by  the  above-mentioned  Order. 

Signatures  *  | 

To  the  Assistant  Paymaster- General, 

Royal  Courts  of  Justice,  London. 

*  To  be  signed  by  two  persons,  one  of  whom  must  be  a  justice  of  the  peace,  a, 
commissioner  to  administer  oaths,  or  a  clerk  in  holy  orders,  or  a  notary  public. 


Ith  February,  1884. 


SELBORNE,  C. 


We  certify  that  these  rules  are  made  with  the  concurrence  of  the  Commissioners 
of  her  Majesty's  Treasury. 

HUGH  C.  E.  CHILDERS. 
HERBERT  J.  GLADSTONE. 


36  &  37  Vict. 
0.  66. 


JUDIOATUEE  ACT,  1873. 

36  &  37  VICT.  Cap.  66. 

An  Act  for  the  constitution  of  a  Supreme  Court,  and  for  other  purposes 
relating  to, the  better  Administration  of  Justice  in  England ;  and 
to  authorise  the  transfer  to  the  Appellate  Division  of  such  Supreme 
Court  of  the  Jurisdiction  of  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council.  [5tli  August,  1873.] 

Wheeeas  it  is  expedient  to  constitute  a  Supreme  Court,  aud  to 
make  provision  for  the  better  administration  of  justice  in  England : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the  law  relating 
to  the  Judicial  Committee  of  her  Majesty's  Privy  Council : 


Court. 
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Be  it  enacted,  &c.  as  follows : —  36  &  37  Vict. 

0.  66,  B.  1. 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  tlie  "  Supreme  Court  of  Short  title. 

Judicature  Act,  1873  "  (a). 

[a)  Sect.  2  named  Nov.  2iid,  1874,  for  tlie  oommenoement  of  the  Act.     This  section  Commenoe- 
was  repealed  by  s.  1  of  the  Judicature  (Commencement)  Act,   1874,  o.  2  of  which  ment  of  the 
substituted  Nov.  1st,  1875,  as  the  date  of  the  commencement,  except  as  to  any  pro-  Act 
visions  directed  to  taie  effect  on  the  passing  of  the  Act.     Sect.  1  of  the  Judicature 
(Commencement)  Act  was  itself  repealed  by  the  Statute  Law  Revision  Act,  18S3, 
46  &  47  Vict.  c.  39,  s.  1. 

PAET  I. 

Constitution  and  Judges  of  Siqireme  Court. 

3.  From  and  after  tlie  time  appointed  for  the  commencement  of  this  Union  of 
Act,  the  several  Courts  hereinafter  mentioned,  (that  is  to  say,)  the  c^urtsfuto 
High  Court  of  Chanceiy  of  England,  the  Court  of  Queen's  Bench,  the  one  Supreme 
Court  of  Common  Pleas  at  "Westminster,  the  Court  of  ExchecLuer,  the 
High  Court  of  Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce 
and  Matrimonial  Causes,  and  the  London  Court  of  Bankruptcy,  shall 

be  united  and  consolidated  together,  and  shall  constitute,  under  and 
subject  to  the  provisions  of  this  Act,  one  Supreme  Court  of  Judicature 
in  England  (i). 

(4)  By  ss.  9  and  33  of  the  Judicature  Act,  1875,  so  much  of  this  section  as  related 
to  the  Bankruptcy  Court  was  repealed.  But  by  s.  93  of  the  Bankruptcy  Act,  1883, 
the  London  Banfauptoy  Court  is  united  with  the  Supreme  Court,  and  its  jurisdiction 
transferred  to  the  High  Court. 

4.  The  said  Supreme  Court  shall  consist  of  two  permanent  divisions.  Division  of 
one  of  which,  under  the  name  of   "  Her  Majesty's  High  Court  of  courtTnto  a 
Justice,"   shall  have   and  exercise   original  jurisdiction,   with  such  Court  of 
appellate  jurisdiction  from  inferior  Courts  as  is  hereinafter  mentioned,  ^^J^^rt  0? 
and  the  other  of  which,  under  the  name  of  "Her  Majesty's  Court  of  appellate 
Appeal,"  shall  have  and  exercise  appellate  jurisdiction,  with  such  ■'""^   otion. 
original  jurisdiction  as  hereinafter  mentioned  as  may  be  incident  to  the 
determination  of  any  appeal  (c). 

Ic)  As  to  the  jurisdiction  of  the  Court  of  Appeal,  see  ss.  18,  19,  post,  pp.  252,  253. 
And  see  E.  S.  C.  1883,  Ord.  LVIII.,  infra. 

5.  Her  Majesty's  High  Court  of  Justice  shall  be  constituted  as  Constitution 
follows  : — The  first  judges  thereof  shall  be  the  Lord  Chancellor,  the  Court^of 
Lord  Chief  Justice  of  England,  the  Master  of  the  Polls,  the  Lord  Chief  Justice. 
Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer, 

the  several  Vice-Chancellors  of  the  High  Court  of  Chancery,  the  Judge 
of  the  Court  of  Probate  and  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  the  several  puisne  justices  of  the  Courts  of  Queen's 
Bench,  and  Common  Pleas  respectively,  the  several  junior  barons  of  the 
Court  of  Exchequer,  and  the  judge  of  the  High  Coui-t  of  Admiralty, 
except  such,  if  any,  of  the  aforesaid  judges  as  shall  be  appointed 
ordinary  judges  of  the  Court  of  Appeal. 
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Subject  to  the  provisions  hereinafter  contained,  whenever  the  oflB.ce 
of  a  judge  of  the  said  High  Court  shall  become  vacant,  a  new  judge 
may  be  appointed  thereto  by  her  Majesty,  by  letters  patent.  AU 
persons  to  be  hereafter  appointed  to  fill  the  places  of  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls  {d),  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  the  Lord  Chief  Baron  (e),  and  their  successors 
respectively,  shall  continue  to  be  appointed  to  the  same  respective 
offices,  with  the  same  precedence,  and  by  the  same  respective  titles,  and 
in  the  same  manner,  respectively  as  heretofore.  Every  judge  who  shall 
be  appointed  to  fill  the  place  of  any  other  judge  of  the  said  High 
Court  of  Justice  shall  he  styled  in  his  appointment  "Judge  of  her  Majesty's 
High  Court  of  Justice,^''  and  (_/)  shall  be  appointed  in  the  same  manner 
in  which  the  puisne  justices  and  junior  barons  of  the  Superior  Courts 
of  Common  Law  have  been  heretofore  appointed  (^). 

AH  the  judges  of  the  said  Court  shall  have  in  all  respects,  save  as  in 
this  Act  is  otherwise  expressly  provided,  equal  power,  authority,  and 
jurisdiction ;  and  shall  be  addressed  in  the  manner  which  is  now  cus- 
tomary in  addressing  the  j  udges  of  the  Superior  Courts  of  Common  Law. 

The  Lord  Chief  Justice  of  England  for  the  time  being  shall  be 
President  of  the  said  High  Court  of  Justice  in  the  absence  of  the  Lord 
Chancellor. 

((?)  By  the  Judicature  Act,  1881,  s.  2,  the  Master  of  the  RoUs  was  made  a  judge 
of  the  Court  of  Appeal  only ;  and  by  s.  5  of  tlie  same  Act  an  additional  judge  of  the 
High  Court  may  be  appoiuted  in  his  place  ;  see  the  Act,  post,  p.  296. 

(e)  These  words  in  italics  were  repealed  by  the  Statute  Law  Revision  Act,  1883, 
46  &  47  Vict.  c.  39,  s.  1.     By  Order  in  CouncU  dated  December  16,  1880,  the  ofBoes 


Chief  Baron. 


Court  of 
Appeal. 


Qualifications 
of  judges. 
Kot  required 
to  be  ser- 
jeants-at- 
law. 


(/)  These  words  in  italics  were  repealed  by  the  Statute  Law  Revision  Act,  1883, 
s.  1;  the  judges  are  now  styled  "  Justices  of  the  High  Court "  (Judicature  Act,  1877, 
s.  4). 

(y)  A  proviso  followed  here  as  to  the  number  of  judges,  which  was  repealed  by 
Judicature  Act,  1875,  s.  3. 

[Sect.  6,  as  to  the  constitution  of  the  Court  of  Appeal,  was  repealed'by  the  Judica- 
ture Act,  1876  ;  the  constitution  of  the  Court  of  Appeal  is  now  governed  by  sect.  4 
of  the  latter  Act,  as  modified  by  sect.  15  of  the  Appellate  Jurisdiction  Act,  1876.] 


[Sect.  7  relates  to  vacancies  by  resignation  of 
generally.] 


judges,  and  effect  of  vacancies 


8.  Any  barrister  of  not  less  than  ten  years'  standing  shall  be  qualified 
to  be  appointed  a  judge  of  the  said  High  Court  of  Justice ;  and  any 
person  who  if  this  Act  had  not  passed  would  have  been  qualified  by 
law  (A)  to  be  appointed  a  lord  justice  of  the  Court  of  Appeal  in 
Chancery,  or  has  been  a  judge  of  the  High  Court  of  Justice  of  not  less 
than  one  year's  standing  shall  be  qualified  to  be  appointed  an  ordinary 
judge  of  the  said  Court  of  Appeal :  Provided,  that  no  person  appointed 
a  judge  of  either  of  the  said  Courts  shall  henceforth  be  required  to 
take,  or  to  have  taken,  the  degree  of  serjeant-at-law. 

(A)  Under  14  &  15  Viot.  u.  83,  s.  1,  any  barrister  of  fifteen  years'  standing  might 
be  appelated  a  Lord  Justice. 

[Sects.  9  and  10,  as  to  the  office  and  precedence  of  judges,  were  repealed  by 
judicature  Act,  1876,  and  the  substanoe  of  them  re-enacted  by  sects.  6  and  6  of  that 
Act.] 
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[Sect.  11  (extended  by  sect.  8  of  the  Act  of  1875  to  the  judge  of  the  Admiralty    36  &  37  Vict. 
Court)  saved  the  rights  of  patronage,  &c.,  and  obligations  of  existing  judges.]  u.  66,  s.  12. 

12.  If,  in  any  case  not  expressly  provided  for  by  this  Act,  a  liability  Provisions  for 
to  any  duty,  or  any  authority  or  power,  not  incident  to  the  administra-  duties  rf""^'^ 
tion  of  justice  in  any  Court,  whose  jurisdiction  is  transferred  by  this  judges  of  the 
Act  to  the  High  Court  of  Justice,  shaU  have  been  imposed  or  conferred  cl^ts. 
T^y  any  statute,  law,  or  custom  upon  the  judges  or  any  judge  of  any  of 
such  Courts,  save  as  hereinafter  mentioned,  every  judge  of  the  said 
High  Court  shall  be  capable  of  performing  and  exercising,  and  shall 
be  liable  to  perform  and  empowered  to  exercise  every  such  duty, 
authority,   and  power,  in  the  same  manner  as  if  this  Act  had  not 
passed,  and  as  if  he  had  been  duly  appointed  the  successor  of  a  judge 
liable  to  such  duty,  or  possessing  such  authority  or  power,  before  the 
passing  of  this  Act.     Any  such  duty,  authority,  or  power  imposed  or 
conferred  by  any  statute,  law  or  custom,  in  any  such  case  as  aforesaid, 
upon  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  EoUs,  the  Lord  Chief  Justice  of  the  Common  Pleas,  or 
the  Lord  Chief  Baron,  shall  continue  to  be  performed  and  exercised  by 
them  respectively,  and  by  their  respective  successors,  in  the  same 
manner  as  if  this  Act  had  not  passed. 

[Sects.  13 — 15  relate  to  salaries  and  pensions  of  judges.     One  clause  of  sect.  13 
was  repealed  by  the  Act  of  1875.] 

PAET  II. 

Jurisdiction  and  Law. 

16.  The  High  Court  of  Justice  shall  be  a  Superior  Court  of  Eecord,  Jurisdiction 
and,  subject  as  in  this  Act  mentioned,  there  shaU  be  transferred  to  9f  ^^3\ 
and  vested  in  the  said  High  Court  of  Justice  the  jurisdiction  which,  at  justice, 
the  commencement  of  this  Act,  was  vested  in,  or  capable  of  being 
exercised  by,  all  or  any  of  the  Courts  following;  (that  is  to  say,) 
(1.)  The  High  Court  of  Chancery,  as  a  Common  Law  Court  as  well 
as  a  Court  of  Equity,  including  the  jurisdiction  of  the  Master 
of  the  EoUs,  as  a  Judge  or  Master  of  the  Court  of  Chancery, 
and  any  jurisdiction  exercised  by  him  in  relation  to  the  Court 
of  Chancery  as  a  Common  Law  Court ; 
(2.)  The  Court  of  Queen's  Bench  ; 
(3.)  The  Court  of  Common  Pleas  at  Westminster ; 
(4.)  The  Court  of  Exchequer,  as  a  Court  of  Eevenue,  as  well  as  a 

Common  Law  Court ; 
(5.)  The  High  Court  of  Admiralty ; 
(6.)  The  Court  of  Probate  ; 

(7.)  The  Court  for  Divorce  and  Matrimonial  Causes; 
(8.)  The  London  Court  of  Bankruptcy  (?) ; 
(9.)  The  Court  of  Common  Pleas  at  Lancaster ; 
(10.)  The  Court  of  Pleas  at  Durham ; 

(11.)  The  Courts  created  by  Commissions  of  Assiae,  of  Oyer  and 
Terminer,  and  of  Gaol  Delivery,'  or  any  of  such  Commissions. 
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36  &  37  Vict. 
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Jurisdiction 
not  trans- 
ferred to 
High  Court. 


Juriediction 
transferred 
to  Court  of 
Appeal. 


The  jurisdiction  by  this  Act  transferred  to  the  High  Court  of  Justice 
shall  include  (suhject  to  the  exceptions  hereinafter  contained)  the 
jurisdiction  which,  at  the  commencement  of  this  Act,  was  vested  in,  or 
capable  of  being  exercised  by,  all  or  any  one  or  more  of  the  Judges  of 
the  said  Courts,  respectively,  sitting  in  Court  or  Chambers,  or  else- 
where, when  acting  as  Judges  or  a  Judge,  in  pursuance  of  any  statute, 
law,  or  custom,  and  all  powers  given  to  any  such  Court,  or  to  any  such 
Judges  or  Judge,  by  any  statute;  and  also  all  ministerial  powers, 
duties,  and  authorities,  incident  to  any  and  every  part  of  the 
jurisdictions  so  transferred  {k). 

(i)  As  to  the  London  Court  of  Bankruptcy,  see  note  {i)  to  sect.  3,  ante,  p.  249. 

(A)  As  to  the  jurisdiction  of  the  High  Court,  see  Salt  v.  Cooper^  16  Ch.  D.  p.  549. 
A  Chancery  judge  has  jurisdiction  (but  see  Fricstman  v.  Thomas,  9  P.  D.  210)  to  grant 
or  recall  probate  of  a  WiU,  but  as  a  matter  of  discretion  wiU  not  exercise  it  (Finney 
V.  Bunt,  6  Ch.  D.  98  ;  Re  Ivory,  10  Ch.  D.  p.  375 ;  Bradford  v.  Toimg,  26  Ch.  D.  656). 
So,  too,  he  may  make  an  order  on  summons  under  3  &  4  Will.  4,  o.  42,  s.  40,  requiring 
the  attendance  of  a  witness  before  an  arbitrator  (Olarbrough  v.  Tooihill,  17  Ch.  D.  787). 

17.  There  shall  not  be  transferred  to  or  vested  in  the  said  High- 
Court  of  Justice,  by  virtue  of  this  Act, — 

(1.)  Any  appellate  jurisdiction  of  the  Court  of  Appeal  in  Chancery, 

or  of  the  same   Court  sitting  as  a   Court  of    Appeal    in 

Bankruptcy : 
(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in  Chancery  of  the 

County  Palatine  of  Lancaster : 
(3.)  Any  jurisdiction  usually  vested  in  the  Lord  Chancellor  or  in  the 

Lords  Justices  of  Appeal  in  Chancery,  or  either  of  them,  in 

relation  to  the  custody  of  the  persons  and  estates  of  idiots, 

lunatics,  and  persons  of  unsound  mind  (J)  : 
(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in  relation  to 

grants  of  Letters  Patent,  or  the  issue  of  commissions  or  other 

writings,  to  be  passed  under  the  Great  Seal  of  the  United 

Kingdom : 
(5.)  Any  jurisdiction  exercised  by  the  Lord  Chancellor  in  right  of  or 

on  behalf  of  her  Majesty  as  visitor  of  any  College,  or  of 

any  charitable  or  other  foundation : 
(6.)  Any  jurisdiction  of  the  Master  of  the  Rolls  in  relation  to  records 

in  London  or  elsewhere  in  England  (m). 

[1)  See  Judicature  Act,  1875,  s.  1,'posf,  p.  279. 

(m)  The  Master  of  the  EoUs,  it  was  held,  could  direct  the  amendment  of  a  clerical 
error  in  a  specification  filed  in  the  Patent  Office  {BeJo/mson's  Fatent,  5  Ch.  D.  503  ; 
Se  Gare,  26  Ch.  D.  105). 

18.  The  Court  of  Appeal  established  by  this  Act  shall  be  a  Superior 
Court  of  Record,  and  there  shall  be  transferred  to  and  vested  in  such 
Court  all  jurisdiction  and  powers  of  the  Courts  following ;  (that  is  to 
say,) 

(1.)  All  jurisdiction  and  powers  of  the  Lord  Chancellor  and  of  the 
Court  of  Appeal  in  Chancery,  in  the  exercise  of  his  and  its 
appellate  jurisdiction,  and  of  the  same  Court  as  a  Court  of 
Appeal  in  Bankruptcy  («) : 
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(2.)  All  jurisdiction  and  powers  of  the  Court  of  Appeal  in  CHancery  36  &  37  Viot. 
of  the  county  palatine  of  Lancaster,  and  all  jurisdiction  and  °'  ^^'  ^'  ^^- 
powers  of  the  Chancellor  of  the  duchy  and  county  palatine  of 
Lancaster  when  sitting  alone  or  apart  from  the  Lords  Justices 
of  Appeal  in  Chancery  as  a  Judge  of  re-hearing  or  appeal 
from  decrees  or  orders  of  the  Court  of  Chancery  of  the  county 
palatine  of  Lancaster  (o) : 

(3.)  All  jurisdiction  and  powers  of  the  Court  of  the  Lord  "Warden 
of  the  Stannaries  assisted  by  his  assessors,  including  all  juris- 
diction and  powers  of  the  said  Lord  Warden  when  sitting  in 
his  capacity  of  Judge  : 

(4.)  All  jurisdiction  and  powers  of  the  Court  of  Exchequer  Chamber  : 

(5.)  All  jurisdiction  vested  in  or  capable  of  being  exercised  by  her 
Majesty  in  Council,  or  the  Judicial  Committee  of  her  Ma- 
jesty's Privy  Council,  upon  appeal  from  any  judgment  or 
order  of  the  High  Court  of  Admiralty,  or  from  any  order  in 
lunacy  made  by  the  Lord  Chancellor,  or  any  other  person 
having  jurisdiction  in  lunacy. 

(«)  No  judge  of  the  High  Court  can  now  re-hear  a  case,  whether  decided  by  Re-hearing, 
himself  or  any  other  judge,  the  power  to  re-hear  being  part  of  the  appellate  juris- 
diction {Me  St.  Nazaire  Co.,  12  Ch.  D.  88) ;  and  see  Re  Hooper,  14  Oh.  D.  1  ;  Flower 
V.  Lloyd,  6  Ch.  D.  297,  as  to  the  power  of  the  Appeal  Court  to  re-hear  an  appeal. 

The  Court  of  Appesil  cannot  hear  an  original  petition,  its  jurisdiction  being  purely 
appellate  {Re  Hunrmen  Co.,  24  W.  R.  37  ;  33  L.  T.  371). 

(o)  As  to  the  Palatine  Court,  see  Re  Longdendale  Spinning  Co.,  8  Ch.  D.  160;  Zee  Palatine 
V.  Nutiall,  12  Ch.  D.  61  ;  Tounsend  v.  Toivnsend,  23  Ch.  D.  100.  Court. 

19.  The  said  Court  of  Appeal  shall  have  jurisdiction  and  power  to  Appeals  from 
hear  and  determine  appeals  from  any  judgment  or  order,  save  aa  ■°-'&"  i^ourt. 
hereinafter  mentioned  {p),  of  her  Majesty's  High  Court  of  Justice, 
or  of  any  Judges  or  Judge  thereof,  subject  to  the  provisions  of  this 
Act,  and  to  such  Rules  and  Orders  of  Court  for  regulating  the  terms 
and  conditions  on  which  such  appeals  shall  be  allowed,  as  may  be 
made  pursuant  to  this  Act. 

For  all  the  purposes  of  and  incidental  to  the  hearing  and  deter- 
mination of  any  appeal  within  its  jurisdiction,  and  the  amendment, 
execution,  and  enforcement  of  any  judgment  or  order  made  on  any 
such  appeal,  and  for  the  purpose  of  every  other  authority  expressly 
given  to  the  Court  of  Appeal  by  this  Act,  the  said  Court  of  Appeal 
shall  have  all  the  power,  authority,  and  jurisdiction  by  this  Act  vested 
in  the  High  Court  of  Justice  {q). 

(p)  There  is  no  appeal  except  by  leave  from  an  order  made  by  consent,  or  only  What  orders 
as  to  costs  in  the  discretion  of  the  Court ;  see  sect.  49,  post,  p.  265  ;  and  there  is  no  not  appeal- 
appeal  direct  to  the  Court  of  Appeal  from  an  order  made  at  Chambers,  except  by  able, 
leave ;  see  sect.  50,  post,  p.  266.     By  sect.  20  of  the  Appellate  Jurisdiction  Act, 
1876,  no  appeal  lies  where  it  is  provided  that  the  decision  of  a  Court  or  judge  shall 
be  final. 

{q)  An  appeal  lies  from  a  decieiou  upon  a  question  of  fact ;  but  where  the  evi-   Appeal  on 
dence  hag  been  taken  vivd  voce  and  the  judge  below  has  consequently  had  an  oppor-   question  of 
tunity  of  observing  the  demeanour  of  the  witnesses,  the  Court  of  Appeal  will  be   fact, 
very  slow  to  di£Eer  from  him  {Bigsby  v.  Dickinson,  4  Ch.  D.  21). 

[Sects.  20  and  21  are  repealed  by  sect,  24  of  the  Appellate  Jurisdiction  Act,  1876.] 
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36  &  37  Viot. 
u.  66,  s.  22. 

Transfer  of 

pending 

business. 


Bules  as  to 


22.  From  and  after  the  commencement  of  this  Act  the  several  juris- 
dictions  which  by  this  Act  are  transferred  to  and  vested  in  the  said 
High  Court  of  Justice  and  the  said  Court  of  Appeal  respectively  shall 
cease  to  he  exercised,  except  by  the  said  High  Court  of  Justice  and  the 
said  Court  of  Appeal  respectively,  as  provided  by  this  Act ;  and  no  further 
or  other  appointment  of  any  judge  to  any  Court  whose  jurisdiction  is 
so  transferred  shall  be  made  except  as  provided  by  this  Act :  Provided, 
that  in  all  causes,  matters,  and  proceedings  whatsoever  which  shall 
have  been  fully  heard,  and  in  which  judgment  shall  not  have  been 
given,  or  having  been  given  shaU  not  have  been  signed,  drawn  up, 
passed,  entered,  or  otherwise  perfected  at  the  time  appointed  for  the 
commencement  of  this  Act,  such  judgment,  decree,  rule,  or  order  may 
be  given  or  made,  signed,  drawn  up,  passed,  entered,  or  perfected 
respectively,  after  the  commencement  of  this  Act,  in  the  name  of  the 
same  Court,  and  by  the  same  judges  and  officers,  and  generally  in  the 
same  manner,  in  aU  respects  as  if  this  Act  had  not  passed ;  and  the 
same  shall  take  effect,  to  all  intents  and  purposes,  as  if  the  same  had 
been  duly  perfected  before  the  commencement  of  this  Act ;  and  every 
judgment,  decree,  rule,  or  order  of  any  Court  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court  of  Justice  or  the  said  Court 
of  Appeal,  which  shall  have  been  duly  perfected  at  any  time  before 
the  commencement  of  this  Act,  may  be  executed  and  enforced,  and,  if 
necessary,  amended  or  discharged  by  the  said  High  Court  of  Justice 
and  the  said  Court  of  Appeal  respectively,  in  the  same  manner  as  if  it 
had  been  a  judgment,  decree,  rule,  or  order  of  the  said  High  Court  or 
of  the  said  Court  of  Appeal ;  and  all  causes,  matters  and  proceedings 
whatsoever,  whether  civil  or  criminal,  which  shall  be  pending  in  any 
of  the  Courts  whose  jurisdiction  is  so  transferred  as  aforesaid  at  the 
commencement  of  this  Act,  shall  be  continued  and  concluded,  as  follows 
(that  is  to  say),  in  the  case  of  proceedings  in  error  or  on  appeal,  or  of 
proceedings  before  the  Court  of  Appeal  in  Chancery,  in  and  before  her 
Majesty's  Court  of  Appeal;  and,  as  to  all  other  proceedings,  in  and" 
before  her  Majesty's  High  Court  of  Justice.  The  said  Courts  respec- 
tively shaU  have  the  same  jurisdiction  in  relation  to  aU  such  causes, 
matters  and  proceedings  as  if  the  same  had  been  commenced  in  the  said 
High  Court  of  Justice,  and  continued  therein  (or  in  the  said  Court  of 
Appeal,  as  the  case  may  be)  down  to  the  point  at  which  the  transfer 
takes  place ;  and,  so  far  as  relates  to  the  form  and  manner  of  pro- 
cedure, such  causes,  matters  and  proceedings,  or  any  of  them,  may  be 
continued  and  concluded,  in  and  before  the  said  Courts  respectively, 
either  in  the  same  or  the  like  manner  as  they  would  have  been  con- 
tinued and  concluded  in  the  respective  Courts  from  which  they  shall 
have  been  transferred  as  aforesaid,  or  according  to  the  ordinary  course 
of  the  said  High  Court  of  Justice  and  the  said  Court  of  Appeal  respec- 
tively (so  far  as  the  same  may  be  applicable  thereto),  as  the  said  Courts 
respectively  may  think  fit  to  direct. 

23.  The  jurisdiction  by  this  Act  transferred  to  the  said  High  Court 
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of  Justice  and  the  said  Court  of  Appeal  respectively  shall  be  exercised  36  &  37  Vict. 
(so  far  as  regards  procedure  and  practice)  in  the  manner  provided  by    °-  ^^>  ^-  ^^- 
this  Act,  or  by  such  rules  and  orders  of  Court  as  may  be  made  pur-  exercise  of 
suant  to  this  Act  (?•) ;  and  where  no  special  provision  is  contained  in 
this  Act  or  in  any  such  rules  or  orders  of  Court  with  reference  thereto, 
it  shall  be  exercised  as  nearly  as  may  be  in  the  same  manner  as  the 
same  might  have  been  exercised  by  the  respective  Courts  from  which 
such  jurisdiction  shall  have  been  transferred,  or  by  any  of  such  Courts. 
{r)  For  the  rules  of  Court  now  in  force,  see  infra. 

24.  In  every  civil  cause  or  matter  commenced  in  the  High  Court  Law  and 
of  Justice  law  and  equity  shall  be  administered  by  the  High  Court  of  oonoOTrraitlv 
Justice  and  the  Court  of  Appeal  respectively  according  to  the  rules  administered, 
following : 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to  any  equit- 
able estate  or  right,  or  to  relief  upon  any  equitable  ground 
against  any  deed,  instrument,  or  contract,  or  against  any 
right,  title,  or  claim  whatsoever  asserted  by  any  defendant  or 
respondent  in  such  cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could  only  have  been 
given  by  a  Court  of  equity,  the  said  Courts  respectively,  and 
every  judge  thereof,  shall  give  to  such  plaintiff  or  petitioner 
such  and  the  same  relief  as  ought  to  have  been  given  by  the 
Court  of  Chancery  in  a  suit  or  proceeding  for  the  same  or 
the  like  purpose  properly  instituted  before  the  passing  of 
this  Act. 
(2.)  If  any  defendant  claims  to  be  entitled  to  any  equitable  estate  or 
right,  or  to  relief  upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against  any  right,  title,  or 
claim  asserted  by  any  plaintiff  or  petitioner  in  such  cause  or 
matter,  or  alleges  any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitioner  in  such  cause  or  matter,  the  said 
Courts  respectively,  and  every  judge  thereof,  shall  give  to 
every  equitable  estate,  right,  or  ground  of  relief  so  claimed, 
and  to  every  equitable  defence  so  alleged,  such  and  the  same 
effect,  by  way  of  defence  against  the  claim  of  such  plaintiff  or 
petitioner,  as  the  Court  of  Chancery  ought  to  have  given  if  the 
same  or  the  like  matters  had  been  relied  on  by  way  of  defence 
in  any  STiit  or  proceeding  instituted  in  that  Court  for  the  same 
or  the  like  purpose  before  the  passing  of  this  Act  («). 

(s)  See  as  to  this  sub-section,  Eyre  v.  Sughes,  2  Ch.  D.  148  ;  Moatyn  v.  West 
Mostyn  Co.,  1  C.  P.  D.  145. 

(3.)  The  said  Courts  respectively,  and  every  judge  thereof,  shall 
also  have  power  to  grant  to  any  defendant  in  respect  of  any 
equitable  estate  or  right,  or  other  matter  of  equity,  and  also 
in  respect  of  any  legal  estate,  right,  or  title  claimed  or  asserted 
by  him,  all  such  relief  against  any  plaintiff  or  petitioner  as 
such  defendant  shall  have  properly  claimed  by  his  pleading. 
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36  &  37  Viet.  and  as  tlie  said  Courts  respectively,  or  any  judge  thereoi, 

c.  66,  s.  24.  might  have  granted  in  any  suit  instituted  for  that  purpose  by 

the  same  defendant  against  the  same  plaintiff  or  petitioner ; 
and  also  aU  such  relief  relating  to  or  connected  with  the 
original  subject  of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  j)erson,  whether  already  a  party  to 
the  same  cause  or  matter  or  not,  who  shall  have  been  duly 
served  with  notice  in  ^riting  of  such  claim  pursuant  to  any 
rule  of  Court  or  any  order  of  the  Court,  as  might  properly 
have  been  granted  against  such  person  if  he  had  been  made 
a  defendant  to  a  cause  duly  instituted  by  the  same  defendant 
for  the  like  purpose  ;  and  every  person  served  with  any  such 
notice  shall  thenceforth  be  deemed  a  party  to  such  cause  or 
matter,  with  the  same  rights  in  respect  of  his  defence  against 
such  claim,  as  if  he  had  been  duly  sued  in  the  ordinary  way 
-by  such  defendant  {(). 

.(<)  See  Ord.  XIX.  r.  3,  and  note  (A)  thereto,  post,  p.  355. 

(4.)  The  said  Courts  respectively,  and  every  judge  thereof,  shall 
recognize  and  take  notice  of  all  equitable  estates,  titles,  and 
rights,  and  all  equitable  duties  and  liabilities  appearing  inci- 
dentally (u)  in  the  course  of  any  cause  or  matter,  in  the  same 
manner  in  which  the  Court  of  Chancery  would  have  recognized 
and  taken  notice  of  the  same  in  any  suit  or  proceeding  duly 
instituted  therein  before  the  passing  of  this  Act.. 

(k)  See  Williams  v.  Snowden,  W.  N.  (1880),  124. 

(5.)  No  cause  or  proceeding  at  any  time  pending  in  the  High  Court 
of  Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained 
by  prohibition  or  injunction ;  but  every  matter  of  equity  on 
which  an  injunction  against  the  prosecution  of  any  such  cause 
or  proceeding  might  have  been  obtained,  if  this  Act  had  not 
passed,  either  unconditionally  or  on  any  terms  or  conditions, 
may  be  relied  on  by  way  of  defence  thereto :  Provided  always, 
that  nothing  in  this  Act  contained  shaU.  disable  either  of  the 
said  Courts  from  directing  a  stay  of  proceedings  in  any  cause 
or  matter  pending  before  it  if  it  shall  think  fit;  and  any 
person,  whether  a  party  or  not  to  any  such  cause  or  matter, 
who  would  have  been  entitled,  if  this  Act  had  not  passed,  to 
apply  to  any  Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce,  by  attachment  or  otherwise,  any 
judgment,,  decree,  rule,  or  order,  contrary  to  which  all  or  any 
part  of  the  proceedings  in  such  cause  or  matter  may  have 
been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts 
respectively,  by  motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either  generally,  or 
so  far  as  may  be  necessary  for  the  purposes  of  justice ;  and 
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tte  Court  stall  thereupon  make  such,  order  as  shall  be  36  &  37  Viot. 
iust(«).  °-  «g'  °-  ^*- 

(b)  An  action  pending  in  one  division  cannot  now  be  stayed  by  another  division 
[Gariutt  v.  Fawcus,  1  Ch.  D.  155) ;  but  a  person  can  be  restrained  from  instUuting 
proceedings  {Sesant  v.  TFood,  12  Ch.  D.  605;  Cercle  Co.  v.  Lavery,  18  Ch.  D.  555, 
■where  a  person  claiming  to  be  a  creditor  of  a  company  was  restrained  from  pre- 
senting a  winding-up  petition;  Sart  v.  Sart,  18  Ch.  D.  670).  So  where  an  action 
is  brought  against  a  company  pending  a  winding-up  petition,  any  application  to 
stay  proceedings  in  the  action  must  be  made  to  the  Court  in  which  the  action  is 
proceeding  [Re  Artistic  Colour  Co.,  14  Ch.  D.  502) ;  and  see  Buckley,  4th  ed.  p.  206. 
As  to  the  practice  when  a  winding-up  order  has  been  made,  see  Ord.  XLIX.  r.  5, 
and  note  tiiereto,  post,  p.  465.  , 

A  judge  of  the  Chancery  Division  cannot  restrain  a  sheriff  from  dealing  with 
goods  taken  in  execution  under  a  judgment  of  the  Queen's  Bench  Division  {Wright 
V.  Redgrave,  11  Ch.  D.  24  ;  and  see  Powell  v.  Jewesbury,  9  Ch.  D.  p.  39  ;  Crowle  v. 
Russell,  4  C.  P.  D.  186). 

A  County  Court  before  which  an  administration  suit  is  pending  cannot  stay  pro- 
ceedings in  the  High  Court  in  respect  of  claims  proveable  in  the  administoation 
suit  {CobboldY.  Pryke,  4  Ex.  D.  315). 

As  to  staying  proceedings  to  enforce  a  compromise,  see  Eden  v.  Naish,  7  Ch.  D. 
781 ;  and  as  to  staying  proceedings  on  the  ground  that  there  is  another  action 
pending  for  the  same  matfer,  see  McSenry  v.  Lewis,  22  Ch.  D.  397  ;  Peruviar^  Co.  v. 
BockwoUt,  23  Ch.  D.  225;  Myman  v.  Selm,  24  Ch.  D.  531. 

(6.)  Subject  to  the  aforesaid  provisions  for  giving  effect  to  equitable 
rights  and  other  matters  of  equity  in  manner  aforesaid,  and 
to  the  other  express  provisions  of  this  Act,  the  said  Courts 
respectively,  and  every  judge  thereof,  shall  recognise  and 
give  effect  to  aU  legal  claims  and  demands,  and  aU  estates, 
titles,  rights,  duties,  obligations,  and  liabilities  existing  by 
the  common  law  or  by  any  custom,  or  created  by  any- statute, 
in  the  same  manner  as  the  same  would  have  been  recognised 
and  given  effect  to  if  this  Act  had  not  passed  by  any  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice. 

(7.)  The  High  Court  of  Justice  and  the  Court  of  Appeal  respectively, 
in  the  exercise  of  the  jurisdiction  vested  in  them  by  this  Act 
in  every  cause  or  matter  pending -before  them  respectively, 
shall  have  power  to  grant,  and  shall  grant,  either  absolutely 
or  on  such  reasonable  terms  and  conditions  as  to  them  shall 
seem  just,  aU  such  remedies  whatsoever  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly  brought  forward  by 
them  respectively  in  such  cause  or  matter ;  so  that,  as  far  as 
possible,  aU  matters  so  in  controversy  between  the  said 
parties  respectively  may  be  completely  and  finally  determined, 
and  all  multiplicity  of  legal  proceedings  concerning  any  of 
such  matters  avoided  (w). 


iw)  As  to  this  sub-section,  see  In  the  goods  of  Thwrp,  3  P.  D.  76  ;  Sedkyv.  Bates, 
13  Ch  D.  498  ;  Dowdeswell  y .  Dowdeswell,  9  Ch.  D.  294  ;  and  (as  to  cross  actions) 
Thomson  y.  South  Eastern  Sy.,  9  Q.  B.  D.  320.  Under  it  the  Court  may  enforce  a 
compromise  entered  into  pending  an  action  on  a  summons  in  the  action  {Eden  v. 
Kaish  7  Ch  D  781) ;  and  see  further  as  to  enforcing  a  compromise,  Scully  v.  Lord 
MnaU,%  Ch.  D.'  668 ;  Be  Gaudet,  12  Ch.  D.  882 ;  Hart  v.  mrt,U  Ch  D.  670. 
«in  1nT,o-  L  the  final  iudgment  in  an  action  remains  unsatisfied,  the  action  is  a 
"cJ^e^r  inZrTendtol''  within  this  sub-section  [Salt  v.  Cooper,  16  Ch.  D.  544) ; 
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36  &  37  Vict,  see,  however,  Zeggott  r.  WesUm,  12  Q.  B.  D.  287.  "  A  cause  is  said  to  be  pending 
0.  66,  s  24  ^^  Court  of  justice  when  any  proceeding  can  be  taken  in  it "  (Re  Clagett,  20  Ch.  D. 
p.  653). 


Rules  of  law 
upon  certain 
points. 


Statutes  of 
lamitation 
inapplicable 
to  express 
trusts. 


Equitable 
waste. 


Suits  for 
possession  of 
land  by 
mortgagors. 


Assignment 
of  debts  and 
choses  in 
action. 


25.  And  whereas  it  is  expedient  to  take  occasion  of  the  union  of  the 
several  Courts  -whose  jurisdiotion  is  hereby  transferred  to  the  said 
High  Court  of  Justice  to  amend  and  declare  the  law  to  he  hereafter 
administered  in  England  as  to  the  matters  next  hereinafter  mentioned : 
Be  it  enacted  as  follows : — 

[Sub-sect.  1,  as  to  the  administration  of  assets  of  insolvent  estates,  was  repealed, 
and  sect.  10  of  the  Judicature  Act,  1875,  substituted  for  it ;  see  this  section,  post, 
p.  279.] 

(2.)  No  claim  of  a  cestui  que  trust  against  his  trustee  for  any  pro- 
perty held  on  an  express  trust,  or  in  respect  of  any  breach  of 
such  trust,  shall  be  held  to  be  barred  by  any  Statute  of 
Limitations  {x). 

(x)  See  3  &  4  Will.  4,  c.  27,  s.  25 ;  37  &  38  Vioti  c.  57,  s.  10 ;  Lewin,  p.  733 
et  aeq.,  7th  ed.  ;  this  section  of  the  Statute  of  Limitations  is  now,  it  seems,  ex- 
tended to  personal  estate  {Banner  v.  Berridge,  18  Ch.  D.  p.  262). 

(3.)  An  estate  for  life  without  impeachment  of  waste  shall  not 
confer  or  be  deemed  to  have  conferred  upon  the  tenant  for 
life  any  legal  right  to  commit  waste  of  the  description  known 
as  equitable  waste,  unless  an  intention  to  confer  such  right 
shall  expressly  appear  by  the  instrument  creating  such 
estate. 

(4.)  There  shall  not,  after  the  commencement  of  this  Act,  be  any 
merger  by  operation  of  law  only  of  any  estate,  the  beneficial 
interest  in  which  would  not  be  deemed  to  be  merged  or 
extinguished  in  equity  (y). 

(y)  See  Chambers  v.  Kingham,  10  Ch.  D.  743  ;  Hyde  v.  Warden,  3  Ex.  D.  72. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  the  possession  or 
receipt  of  the  rents  and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession  or  to  enter  into  the 
receipt  of  the  rents  and  profits  thereof  shall  have  been  given 
by  the  mortgagee,  may  sue  for  such  possession,  or  for  the 
recovery  of  such  rents  or  profits,  or  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong  relative 
thereto,  in  his  own  name  only,  unless  the  cause  of  action 
arises  upon  a  lease  or  other  contract  made  by  him  jointly 
with  any  other  person  («). 

(«)  _A  mortgagor  in  receipt  of  the  rents  and  profits  may  maintain  an  action  for 
an  injunction  to  restrain  an  injury  to  the  mortgaged  property  without  joining  the 
mortgagee  ;  see  Fairelough  v.  Marshall,  4  Ex.  D.  37. 

(6.)  Any  absolute  assignment,  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only),  of 
any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor,  trustee, 
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or  other  person  from  whom  the  assignor  -would  have  been  36  &  37  Vict. 

entitled  to  receive  or  claim  sneh  debt  or  chose  in  action,  shall    c-  66.  «■  25. 

be,  and  be  deemed  to  have  been  efEectual  in  law  (subject  to 

all  equities  which  would  have  been  entitled  to  priority  over 

the  right  of  the  assignee  if  this  Act  had  not  passed),  to  pass 

and  transfer  the  legal  right  to  such  debt  or  chose  in  action 

from  the  date  of  such  notice,  and  all  legal  and  other  remedies 

for  the  same,  and  the  power  to  give  a  good  discharge  for  the 

same,  without  the  concurrence  of  the  assignor:    Provided 

always,  that  if  the  debtor,  trustee,  or  other  person  liable  in 

respect  of  such  debt  or  chose  in  action  shall  have  had  notice 

that  such  assignment  is  disputed  by  the  assignor  or  any  one 

claiming  under  him,  or  of  any  other  opposing  or  conflicting 

claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled,  if 

he  think  fit,  to  caU  upon  the  several  persons  making  claim 

thereto  to  interplead  concerning  the  same,  or  he  may,  if  he 

think  fit,  pay  the  same  into  the  High  Court  of  Justice  under 

and  in  conformity  with  the  provisions  of  the  Acts  for  the  relief 

of  trustees  (a). 

(a)  This  sub-section  relates  only  to  procedure,  and  does  not  make  that  an  assign-  Assignment 
ment  which  was  not  so  before  the  Judicature  Acts,  ^.g.a,  cheque  {Schrixder  v.  Central  of  choses  in 
Bank,  24  W.  E.  710).  action. 

As  to  the  ejBEeot  of  the  words  "  subject  to  all  equities,  &c.,"  see  Young  t.  Kitchin, 
3  Ex.  D.  127 ;  ExpaHe  Theys,  22  Ch.  D.  122  ;  afBrmed,  (C.  A.)  25  Oh.  D.  587. 

The  proviso  at  the  end  of  the  sub-section  only  applies  to  a  case  where  there 
has  been  an  absolute  assignment  in  writing  [Me  Sutton,  12  Ch.  D.  175).  As  to 
what  is  such  an  assignment,  see  Southwell  y.  Scotter,  49  L.  J.,  Q.  B.  356  ;  Brice  v. 
Bannister,  3  Q.  B.  D.  569 ;  Buck  v.  Bobson,  ibid.  686  ;  B3:.parte  Sail,  10  Ch.  D.  615  ; 
British  Waggon  Co.  v.  Lea,  5  Q.  B.  D.  149.  An  assignment  of  a  mortgage  debt  on 
a  sub-mortgage  is  not,  it  seems,  an  "absolute  assignment"  within  the  rule  [National 
Provincial  Bank  v.  Harle,  6  Q.  B.  D.  626) ;  seem,  as  to  a  deed  by  which  debts  are 
assigned  to  the  plaintiff  upon  trust  to  receive  the  same,  and  thereout  pay  himself 
a  sum  due  to  him  and  hand  the  surplus  to  the  assignor  [Burlinson  v.  Sail,  12  Q.  B.  D. 
347);  and  see  Walker  v.  Bradford  Bank,  12  Q.  B.  D.  511.  As  to  payment  into  Trustee 
Court  under  the  Trustee  Relief  Act,  see  ante,  p.  50  et  seq.  Relief  Act. 

(7.)  Stipulations  in  contracts,  as  to  time  or  otherwise,  which  would  Stipulations 
not  before  the  passing  of  this  Act  (J)  have  been  deemed  to  be  gfgg^*   ^f 
or  to  have  become  of  the  essence  of  such  contracts  in  a  Court  contracts, 
of  equity,  shall  receive  in  all  Courts  the  same  construction 
and  efEect  as  they  would  have  heretofore  received  in  equity. 

[b)  By  Judicature  Act,  1875,  s.  10,  the  reference  to  the  date  of  the  passing  of  the 
Act  of  1873  is  to  be  deemed  to  refer  to  the  date  of  the  commencement  of  the  Act ; 
and  by  Judicature  (Commencement)  Act,  1874,  s.  2,  the  date  fixed  for  the  com- 
mencement of  the  Act  of  1873  was  November  Ist,  1875.  As  to  time  being  of  the 
essence  of  the  contract,  see  Noble  v.  JEdwardes,  5  Ch.  D.  378. 

(8.)  A  mandamus  or  an  injunction  may  be  granted,  or  a  receiver  Injunctions 
appointed  by  an  interlocutory  order  of  the  Court  in  all  cases  ^  ^^°^  ^^^  ' 
in  which  it  shall  appear  to  the  Court  to  be  just  or  convenient 
that  such  order  should  be  made ;  and  any  such  order  may  be 
made  either  unconditionally  or  upon  such  terms  and  conditions 
as  the  Coxtrt  shall  think  just ;  and  if  an  injunction  is  asked, 
either  before,  or  at,  or  after  the  hearing  of  any  cause  or 
s2 
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matter,  to  prevent  any  threatened  or  apprehended  waste  or 
trespass,  such  injunction  may  he  granted,  if  the  Court  shall 
think  fit,  whether  the  person  against  whom  such  injunction  is 
sought  is  or  is  not  in  possession  under  any  claim  of  title  or 
otherwise,  or  (if  out  of  possession)  does  or  does  not  claim  a 
right  to  do  the  act  sought  to  he  restrained  under  any  colour 
of  title ;  and  whether  the  estates  claimed  hy  hoth  or  hy  either 
of  the  parties  are  legal  or  equitahle  (c). 

(c)  See  Ord.  L.  r.  6,  and  notes  thereto,  post,  p.  467. 

(9.)  In  any  cause  or  proceeding  for  damages  arising  out  of  a  collision 
between  two  ships,  if  hoth  ships  shall  he  found  to  have  been 
in  fault,  the  rules  hitherto  in  force  in  the  Court  of  Admiralty, 
so  far  as  they  have  been  at  variance  with  the  rules  in  force  in 
the  Courts  of  Common  Law,  shall  prevail. 

(10.)  In  questions  relating  to  the  custody  and  education  of  infants 
the  rules  of  equity  shall  prevail  {d). 

(d)  As  to  the  custody  and  education  of  infants,  see  the  Custody  of  Infants  Act, 
1873,  and  notes  thereto,  ante,  p.  97  ;  iSe  MM  Broum,  13  Q.  B.  D.  614. 

(11.)  Generally  in  all  matters  not  hereinbefore  particularly  men- 
tioned, in  which  there  is  any  conflict  or  variance  between  the 
rules  of  equity  and  the  rules  of  the  common  law  with  refer- 
ence to  the  same  matter,  the  rules  of  equity  shall  prevail  (e). 

(e)  An  executor  or  administrator  is  now  in  the  position  of  a  gratuitous  bailee, 
both  at  law  and  in  equity,  and  cannot  be  charged  with  loss  of  the  assets  without 
wilful  default  [Job  T.  Job,  6  Ch.  D.  664).  So  where  an  executor  or  administrator 
voluntarily  pays  one  creditor  in  full  before  judgment,  in  an  administration  action, 
the  equity  rule  prevails,  and  the  executor  will  be  allowed  the  payment  in  his 
accounts  {Be  Zadcliffe,  7  Ch.  D.  733).  Agaia,  a  person  occupying  imder  an 
executory  agreement  for  a  lease  no  longer  becomes  a  mere  tenant  from  year  to  year 
by  the  payment  of  rent,  but  must  be  treated  as  holding  on  the  terms  of  the  agree- 
ment {Walsh  v.  Lonsdale,  21  Ch.  D.  9  ;  31  W.  R.  110).  See  also  Anderson  v.  Bank 
of  British  Columbia,  2  Ch.  D.  pp.  654,  658  (discovery) ;  Kendall  v.  Samilton,  4  App. 
Cas.  504  (joint  and  several  Uability  of  partners  on  contracts) ;  Heath  v.  Fugh,  6 
Q.  B.  D.  p.  362  (mortgagor) ;  Redgrave  v.  Hurd,  20  Ch.  D.  p.  12  (rescission  of 
contracts). 

The  sub-section  applies  only  to  matters  of  substantive  law  {La  Grange  v. 
McAndrew,  4  Q.  B.  D.  210) ;  in  matters  of  practice,  where  no  rule  is  laid  down  by 
the  orders,  and  the  old  practice  in  equity  and  at  law  differed,  the  more  convenient 
rule  will  be  followed  {Newbiggin  Gas  Co.  v.  Armstrong,  13  Ch.  D.  310 ;  Nurse  v. 
Bwnford,  ibid.  764). 

PAET  ni. 

Sittings  and  Distribution  of  Business. 

26.  The  division  of  the  Ifegal  year  into  terms  shall  be  aboHshed  so 
far  as  relates  to  the  administration  of  justice;  and  there  shall  no 
longer  be  terms  applicable  to  any  sitting  or  business  of  the  High 
Court  of  Justice,  or  of  the  Court  of  Appeal,  or  of  any  commissioners 
to  whom  any  jurisdiction  may  be  assigned  under  this  Act ;  but  in  all 
other  cases  in  which,  under  the  law  now  existing,  the  terms  into  which 
the  legal  year  is  divided  are  used  as  a  measure  for  determining  the 
time  at  or  within  which  any  act  is  required  to  be  done,  the  same  may 
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continue  to  be  referred  to  for  the  same  or  tlie  like  purpose,  unless  and  36  &  37  Vict, 
until  provision  is  otherwise  made  by  any  la-wful  authority.  Subject  to  "•  ^^>  "■  ^^- 
rules  of  Court,  the  High  Court  of  Justice  and  the  Court  of  Appeal,  and 
the  judges  thereof  respectively,  or  any  such  commissioners  as  afore- 
said, shall  have  power  to  sit  and  act,  at  any  time,  and  at  any  place, 
for  the  transaction  of  any  part  of  the  business  of  such  Courts  respec- 
tively, or  of  such  judges  or  commissioners,  or  for  the  discharge  of  any 
duty  which  by  any  Act  of  Parliament,  or  otherwise,  is  required  to  be 
discharged  during  or  after  term  (/). 

(/)  As  to  sittings  and  vacations,  see  Ord.  LXIII.  and  notes  thereto,  post,  p.  534. 
Notwithstanding  this  section  "  terms  "  may  still  be  referred  to  for  some  purposes 
{College  of  Christ  v.  Martin,  3  Q.  B.  D.  16). 

'  [Sect.  27  gives  power  by  Order  in  OounoU  to  regulate  vacations  ;  see  Ord.  LXIII. 
post,  p.  534.] 

28.  Provision'  shall  be  made  by  rules  of  Court  for  the  hearing,  in  Sittings  in 
London  or  Middlesex,  during  vacation  by  judges  of  the  High  Court  ^^'^^^°^- 
of  Justice  and  the  Court  of  Appeal  respectively,  of  all  such  applications 

as  may  require  to  be  immediately  or  promptly  heard. 

29.  Her  Majesty,  by  commission  of  assize  or  by  any  other  commis-  Jurisdiction 
sion,  either  general  or  special,  may  assign  to  any  judge  or  judges  of  jTi''^n^^  °f 
the  High  Court  of  Justice  or  other  persons  usually  named  in  commis-  on  circuit, 
sions  of  assize,  the  duty  of  trying  and  determining  within  any  place  or 

district  specially  fixed  for  that  purpose  by  such  commission,  any  causes 
or  matters,  or  any  questions  or  issues  of  fact  or  of  law,  or  partly  of 
fact  and  partly  of  law,  in  any  cause  or  matter  depending  in  the  said 
High  Court,  or  the  exercise  of  any  civil  or  criminal  jurisdiction  capable 
of  being  exercised  by  the  said  High  Court ;  and  any  commission  so 
granted  by  her  Majesty  shall  be  of  the  same  validity  as  if  it  were 
enacted  in  the  body  of  this  Act ;  and  any  commissioner  or  commis- 
sioners appointed  in  pursuance  of  this  section  shall,  when  engaged  in 
the  exercise  of  any  jurisdiction  assigned  to  him  or  them  in  pursuance 
of  this  Act,  be  deemed  to  constitute  a  Court  of  the  said  High  Court  of 
Justice  ;  and,  subject  to  any  restrictions  or  conditions  imposed  by  Rules 
of  Court  and  to  the  power  of  transfer,  any  party  to  any  cause  or 
matter  involving  the  trial  of  a  question  or  issue  of  fact,  or  partly  of 
fact  and  partly  of  law,  may,  with  the  leave  of  the  judge  or  judges  to 
whom  or  to  whose  division  the  cause  or  matter  is  assigned,  require  the 
question  or  issue  to  be  tried  and  determined  by  a  commissioner  or  com- 
missioners as  aforesaid,  or  at  sittings  to  be  held  in  Middlesex  or  London 
as  hereinafter  in  this  Act  mentioned,  and  such  question  or  issue  shall 
be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question  or  issue  of  fact  may  be 
tried  and  determined  in.  Hke  manner  with  the  consent  of  aU  the  parties 
thereto. 

30.  Subject  to  Eules  of  Court,  sittings  for  the  trial  by  jury  of  causes  Sittings  for 
and  questions  or  issues  of  fact  shall  be  held  in  Middlesex  and  London,  *" Londo^^^ 
and  such  sittings  shall,  so  far  as  is  reasonably  practicable,  and  subject  and  Middle- 
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to  vacations,  be  held  coutinuously  tluougliout  the  year  by  as  many 
.  judges  as  the  business  to  be  disposed  of  may  render  necessary.  Any 
judge  of  the  High  Court  of  Justice  sitting  for  the  trial  of  causes  and 
issues  in  Middlesex  or  London,  at  any  place  heretofore  accustomed,  or 
to  be  hereafter  determined  by  Eules  of  Court,  shall  be  deemed  to  con- 
stitute a  Court  of  the  said  High  Court  of  Justice. 

31.  Por  the  more  convenient  despatch  of  business  in  the  said  High 
Court  of  Justice  (but  not  so  as  to  prevent  any  judge  from  sitting  vrhen- 
ever  required  in  any  Divisional  Court,  or  for  any  judge  of  a  different 
division  from  his  own,)  there  shall  be  in  the  said  High  Court  five 
divisions  consisting  of  such  number  of  judges  respectively  as  herein- 
after mentioned.  Such  five  divisions  shall  respectively  include,  imme- 
diately on  the  commencement  of  this  Act,  the  several  judges  following  ; 
(that  is  to  say,) 

(1.)  One  division  shall  consist  of  the  following  judges ;  (that  is  to 
say).  The  Lord  Chancellor,  who  shall  be  president  thereof, 
the  Master  of  the  EoUs,  and  the  Vice-Chancellors  of  the 
Court  of  Chancery,  or  such  of  them  as  shall  not  be  appointed 
ordinary  judges  of  the  Court  of  Appeal. 

[The  section  provides  similarly  for  the  judges  of  the  Queen's  Bench,  Common 
Pleas,  Exchequer,  and  Probate,  Divorce  and  Admiralty  Divisions.] 

Any  judge  of  any  of  the  said  divisions  maybe  transferred  by  her 
Majesty,  under  her  royal  sign  manual,  from  one  to  anothet  of  the 
said  divisions. 

Upon  any  vacancy  happening  among  the  judges  of  the  said  High 
Court,  the  judge  appointed  to  fiU  such  vacancy  shall,  subject  to  the 
provisions  of  this  Act,  and  to  any  Eiiles  of  Court  which  may  be  made 
pursuant  thereto,  become  a  member  of  the  same  division  to  which  the 
judge  whose  place  has  become  vacant  belonged  (£). 

(ff)  By  an  Order  in  Council  dated  December  16th,  1880,  the  Queen's  Bench, 
Common  Pleas  and  Exchequer  Divisions  were  consolidated  into  one  division,  called 
the  Queen's  Bench  Division,  under  the  presidency  of  the  Lord  Chief  Justice  of 
England,  and  the  o£H.ces  of  Chief  Justice  of  the  Common  Pleas  and  Chief  Baron 
were  abolished. 

The  section  originally  contained  a  provision  as  to  supplying  any  deficiency  in  the 
munber  of  judges,  but  this  vras  repealed  by  the  Statute  Law  Kevision  Act, 
1883,  sect.  1. 

[Sect.  32  gives  povrer  to  alter  the  divisions  by  Order  in  Council ;  see  note  to 
sect.  31.] 

33.  All  causes  and  matters  which  may  be  commenced  in,  or  which 
shall  be  transferred  by  this  Act  to,  the  High  Court  of  Justice,  shall  be 
distributed  among  the  several  divisions  and  judges  of  the  said  High 
Court,  ia  such  manner  as  may  from  time  to  time  be  determined  by  any 
Eules  of  Court,  or  Orders  of  Transfer,  to  be  made  under  the  authority 
of  this  Act  J  and  in  the  meantime,  and  subject  thereto,  all  such  causes 
and  matters  shall  be  assigned  to  the  said  divisions  respectively,  in  the 
manner  hereinafter  provided.  Every  document  by  which  any  cause 
or  matter  may  be  commenced  in  the  said  High  Court  shall  be  marked 
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with,  the  name  of  the  division,  or  -with  the  name  of  the  judge,  to  which  36  &  37  Viot. 
or  to  -whom  the  same  is  assigned.  o.  66,  s.  33. 

34.  There  shall  be  assigned  (subject  as  aforesaid)  to  the  Chancery  Assigument 
Division  of  the  said  Court :  of  certain 

(1.)  All  causes  and  matters  pending  in  the  Court  of  Chancery  at  the  p^IIj^m" 
commencement  of  this  Act :  divisions  of 

(2.)  All  causes  and  matters  to  be  commenced  after  the  commence-  guWeot  to    ' 
ment  of  this  Act,  under  any  Act  of  Parliament  by  which  rules, 
exclusive  jurisdiction,  in  respect  to  such  causes  or  matters, 
has  been  given  to  the  Court  of  Chancery,  or  to  any  judges 
or  judge  thereof  respectively,   except  appeals  from  County 
Courts :  * 

(3.)  All  causes  and  matters  for  any  of  the  following  purposes  : 
The  administration  of  the  estates  of  deceased  persons  ; 
The  dissolution  of  partnerships  or  the  taking  of  partner- 
ship or 'other  accounts ; 
The  redemption  or  foreclosure  of  mortgages  ; 
The  raising  of  portions,  or  other  charges  on  land ; 
The   sale   and   distribution   of  the  proceeds  of  property 

subject  to  any  lien  or  charge ; 
The  execution  of  trusts,  charitable  or  private ; 
The  rectification,  or  setting  aside,  or  cancellation  of  deeds 

or  other  written  instruments  ; 
The  specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estates,  including  contracts  for  leases ; 
The  partition  or  sale  of  real  estates ; 

The  wardship  of  infants  and  the  care  of  infants'  estates  (A). 
There  shall  be  assigned  (subject  as  aforesaid)  to  the  Queen's  Bench 
Division  of  the  said  Court : 

(1.)  All  causes  and  matters,  civU  and  criminal,  pending  in  the  Court 

of  Queen's  Bench  at  the  commencement  of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  criminal,  which  would  have 
been  within  the  exclusive  cognizance  of  the  Court  of  Queen's 
Bench  in  the  exercise  of  its  original  jurisdiction,  if  this  Act 
had  not  passed. 

[The  remainder  of  the  section  similarly  assigns  to  the  Common  Pleas,  Exchequer, 
and  Probate,  Divorce  and  Admiralty  Divisions  (1),  AU  matters  pending  in  the 
Court  of  Common  Pleas,  &c.,  respectively ;  and  (2),  causes  and  matters  which  would 
have  been  within  the  exclusive  cognisance  of  the  Court  of  Common  Pleas,  &c., 
respectively,  if  the  Act  had  not  passed.  By  the  Order  in  Council  of  Deo.  16th, 
1880,  all  causes,  matters,  and  other  proceedings  assigned  or  belonging  to  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  respectively  were  assigned 
to  the  Queen's  Bench  Division.] 

(A)  This  enumeration  does  not  exhaust  all  the  actions  which  were  subject  to  Jurisdiction 
the  old  equity  jurisdiction  {Sobers  v.  Jones,  7  Ch.  D.  349).     An  action  falling  of  the 
within  one  of  the  classes  enumerated  will  not  be  sent  for  trial  with  a  jury  unless  it  Chancery 
involves  a  simple  issue  of  fact,  the  determination  of  which  will  decide  the  action  Division. 
(Gardinall  v.  Oardinall,  25  Ch.  D.  772).     But  see  JPhilips  v.  BeaU,  26  Ch.  D.  621, 
cited  in  note  (z)  to  Ord.  XXXVI.  r.  1. 

Where  a  partnership  action,  instituted  in  the  Common  Pleas  Division,  was  con- 
sidered by  the  Court  better  adapted  for  a  reference  than  for  a  transfer  to  the 
Chancery  Division,  such  transfer  was  refused  ( Warner  v.  Dell,  "W.  N.  (1876),  269) ; 
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36  &  37  Vict,  but  see  Sillmm  v.  Mayhew,  1  Ex.  D.  132,  where  a  eounterolaim  involving  the  right 
0.  66,  8.  34.     to  specific  performance  was  transferred  to  the  Chancery  Division  by  a  judge  of  the 

Common  Pleas  Division,  though  the  action  was  in  the  Exchequer  Division.    Where 

the  defendant  in  an  action  in  the  Common  Pleas  Division  relied  on  an  equity  to 
have  a  deed  set  aside  or  reformed  as  part  of  his  defence,  that  Division  held  that  it 
could  give  effect  to  the  equity  so  far  as  was  incidental  to  the  purposes  of  the  defence 
{Mostyn-Y.  The  West  Mostyn  Coal  and  Iron  Co.,  1  C.  P.  D.  146). 

A  judge  of  the  Chancery  Division  has  now,  it  is  said,  jurisdiction  (but  see  Priest- 
man  V.  Thomas,  9  P.  D.  210)  to  grant  or  recall  probate  of  a  will,  but  he  would  not 
be  using  a  sound  discretion  if  he  were  to  exercise  that  jurisdiction  {Finnet/  v. 
Stmt,  6  Ch.  D.  98;  Bradford  Y.  Yomg,  26  Ch.  D.  656). 
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and  on 
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a  divisional 
Court, 


[Sect.  35,  giving  a  plaintiff  option  to  choose  in  what  division  he  will  sue,  is 
repealed  by  Judicature  Act,  1875,  and  substantially  re-enacted  by  sect.  11  of  that 
Act.] 

36.  Any  cause  or  matter  may  at  any  time,  and  at  any  stage  thereof, 
and  either  with  or  without  application  from  any  of  the  parties  thereto, 
be  transferred  by  such  authority  and  in  such  manner  as  rules  of  Court 
may  direct,  from  one  division  or  judge  of  the  High  Court  of  Justice 
to  any  other  division  or  judge  thereof,  or  may  by  the  like  authority  be 
retained  in  the  division  in  which  the  same  was  commenced,  although 
such  may  not  be  the  proper  division  to  which  the  same  cause  or  matter 
ought,  in  the  first  instance,  to  have  been  assigned  («). 

(«)  As  to  transfers,  see  Ord.  XLIX.  rr.  I — 4,  and  notes  thereto,  post,  pp.  463 — 465. 

37.  Subject  to  any  arrangements  which  may  be  from  time  to  time 
made  by  mutual  agreement  between  the  judges  of  the  said  High  Court, 
the  sittings  for  trials  by  jury  in  London  and  Middlesex  {k),  and  the 
sittings  of  judges  of  the  said  High  Court  under  commissions  of  assize, 
oyer  and  terminer,  and  gaol  delivery,  shall  be  held  by  or  before  judges 
of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer  Division  of  the 
said  High  Court ;  provided  that  it  shall  be  lawful  for  her  Majesty,  if 
she  shall  think  fit,  to  include  in  any  such  commission  any  ordinary 
judge  of  the  Court  of  Appeal  or  any  judge  of  the  Chancery  Division 
to  be  appelated  after  the  commencement  of  this  Act,  or  any  serjeant- 
at-law,  or  any  of  her  Majesty's  counsel  learned  in  the  law,  who,  for 
the  .purposes  of  such  commission,  shall  have  all  the  power,  authority, 
and  jurisdiction  of  a  judge  of  the  said  High  Court  (J). 

{k)  The  judges  of  the  Probate,  Divorce  and  Admiralty  Division  are  included 
(Judicature  Act,  1875,  a.  8). 
{I)  The  words  in  itaUos  are  repealed  (Statute  Law  Revision  Act,  1883,  b.  1). 

[Sect.  38,  relating  to  the  rota  of  judges  for  election  petitions,  is  repealed  by 
Statute  Law  Revision  Act,  1883,  o.  1.     See  now  Judicature  Act,  1881,  s.  16.] 

39.  Any  judge  of  the  said  High  Court  of  Justice  may,  subject  to 
any  rules  of  Court,  exercise  in  Court  or  in  chambers  all  or  any  part  of 
the  jurisdiction  by  this  Act  vested  in  the  said  High  Court,  in  all  such 
causes  and  matters,  and  in  all  such  proceedings  in  any  causes  or  matters, 
as  before  the  passing  of  this  Act  might  have  been  heard  in  Court  or  in 
chambers  respectively,  by  a  single  judge  of  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  said  High  Court,  or  as  may  be 
directed  or  authorized  to  be  so  heard  by  any  rules  of  Court  to  be  here- 
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after  made.    In  all  such  oases,  any  judge  sitting  in  Court  shall  be    36  &  Zl  Vict, 
deemed  to  constitute  a  Court  (m).  °-  ^^'  "•  ^^- 

(m)  In  the  Chancery  Division  an  application  for  a  charging  order  under  sect.  28 
of  the  Solicitors  Act,  1860,  is  properly  made  by  petition  in  the  action  {Broivn  v. 
Troiman,  12  Ch.  D.  880)  ;  though  in  the  Queen's  Bench  Division  the  order  may  be 
made  at  chambers  {Clover  v.  Adams,  6  Q.  B.  D.  622)'.  As  to  the  jurisdiction  at 
chambers  generally,  see  ffiW«sa«  V.  JKayAew,  lEx.D.  132;  Bakew.  Oate,2Q.B.  D. 
171 ;  Soch  V.  Boar,  43  L.  T.  425.  An  order  for  attachment  will  not  in  the  Chancery 
Division  be  made  on  summons  [Re  Knight,  Knight  v.  Gardiner,  W.  N.  (1883),  162) ; 
secus,  in  the  Queen's  Bench  Division  {Salm  Kyrburg-v.  Posnanski,  13  Q.  B.  D.  218). 

[By  sect.  40  such  causes  and  matters  as  are  not  proper  to  be  heard  by  a  single 
judge  were  to  be  heard  by  Divisional  Courts.  Sect.  41  made  provision  for  Divi- 
sional Courts,  for  the  business  of  the  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions.  By  sect.  42,  business  arising  out  of  any  cause  or  matter  assigned 
to  the  Chancery  Division  is  to  be  transacted  and  disposed  of  in  the  first  instance  by 
one  judge  only,  as  heretofore  accustomed,  and  every  cause  or  matter  commenced  in 
the  Chancery  Division  of  the  said  High  Court  is  to  be  assigned  to  one  of  the  judges 
thereof,  by  marking  the  same  with  the  name  of  such  of  the  said  judges  as  the 
plaintiff  or  petitioner  (subject  to  the  power  of  transfer)  may  in  his  option  think 
fit.  See  now  Ord.  V.  r.  9,  post,  p.  312.  By  sect.  43,  Divisional  Courts  might 
be  held  for  the  transaction  of  business  assigned  to  the  said  Chancery  Division; 
and  sect.  44  contains  a  provision  similar  to  that  in  sect.  43,  as  to  the  Probate  Division. 
All  these  five  sections,  so  far  as  inconsistent  with  sect.  17  of  the  Appellate  Juris- 
diction Act,  1876,  were  repealed  by  that  section ;  and  the  whole  of  sect.  43,  and 
parts  of  sects.  40,  42  and  44,  were  repealed  by  the  Statute  Law  Eevisiou  Act,  1883.] 

[Sect.  45  provides  that  appeals  from  inferior  Courts  shall  be  determined  by 
Divisional  Courts.    It  is  amended  by  Judicature  Act,  1884,  s.  8.] 

46.  Subject  to  any  Rules  of  Court,  any  judge  of  tlie  said  High  Cases  and 
Court,   sitting  in  the  exercise  of  its  jurisdiction  elsewhere  than  in  a  ^g  reserved 
Divisional  Court,  may  reserve  any  case,  or  any  point  in  a  case,  for  the  for  or  directed 
consideration  of  a  Divisional  Court,  or  may  direct  any  case,  or  point  in  t°fore  ^^t 
a  case,  to  be  argued  before  a  Divisional  Court ;  and  any  Divisional  sional  Courts. 
Court  of  the  said  High  Court  shall  have  power  to  hear  and  determine 
any  such  case  or  poiut  so  reserved  or  so  directed  to  be  argued  (n). 

(»)  See  Judicature  Act,  1875,  s.  22,  and  Appellate  Jurisdiction  Act,  1876,  s.  17. 

[Sect.  47  relates  to  Crown  cafies  reserved  ;  part  of  it  was  repealed  by  the  Statute 
Law  Revision  Act,  1883.] 

[Sect.  48,  relating  to  motions  for  new  trials,  was  repealed  by  Judicature  Act, 
1875.] 

49.  No  order  made  by  the  High  Court  of  Justice  or  any  judge  What  orders 
thereof,  by  the  consent  of  parties  (o)  or  as  to  costs  only,  which  by  law  gatjedTto  ^ 
are  left  to  the  discretion  of  the  Court  (p),  shall  be  subject  to  any  ap-  appeal, 
peal,  excej)t  by  leave  (q)  of  the  Court  or  judge  mating  such  order. 

(o)  As  to  orders  by  consent,  see  Dan.  687;  Att.-Gen.  v.  Tomline,  7  Ch.  D.  388  ;  Orders  by 
Davis  V.  Davis,  13  Ch.  D.  861.    A  consent  given  by  the  authority  of  the  client  can-  consent, 
not  be  arbitrarily  withdrawn ;  if  it  is  given  under  a  mistake  it  can  be  withdrawn, 
but  only  on  application  to  the  Court  {Harvey  v.  Croydon  Sanitary  Authority,  26 

Where  a  case  has  been  settled  without  the  interference  of  the  Court,  and  the 
parties  subsequently  differ  as  to  the  terms,  the  Court  will  treat  the  matter  as  if  no 
order  had  been  made  (Practice,  W.  N.  (1884),  91).  ^  xv    r,     _l  •    • 

( v)  The  rule  against  appealing  for  costs  in  the  discretion  of  the  LouTt  is  impera-  Appeals  for 
tire-  Bee  SarrisY.  Aaron,  i  Ch.  D.   749;  46  L.  J.  Ch.  488;  25  W.  11.353;  36  costs. 
T,  T  43  •  Sarvham  v.  Shacklock,  19  Ch.  D.  215  ;  Llmover  v.  Somfray,  Fhtllips  v. 
Zlani>ver,'ibid.p.  231;  Graham  v.   Campbell,  7  Ch.  D.  490 ;  47  L.  J.  Ch.  593 ;  26 
W.  B.  336  •  38  L.  T.  195.    No  appeal  lies  from  a  judge's  order  as  to  the  plamtifi's 
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36  &  37  Vict,  costs  in  an  interpleader  issue  {Eartmont  v.  Toster,  8  Q.  B.  D.  82),  nor  from  an 
c.  66,  8.  49.     order  giving  costs  out  of  an  estate  Trhich  in  effect  belongs  to  the  defendant,  the 

successful  party  {Butcher  v.  Fooler,  24  Ch.  D.  273) ;  nor  from  an  order  as  to  the  costs 

of  an  inspection  (ifi«cAeK  v.  Dfflj-fej/  Co.,  lOQ.  B.D.  457) ;  andBee  Ferkinsv.  Seresford, 
47  L.  T.  515. 

An  order  declaring  that  a  defendant  has  committed  a  breach  of  an  injunction,  but 
giving  no  directions,  except  that  he  pay  the  costs  of  the  application  to  commit,  is 
not  within  the  section,  and  may  be  appealed  from  {Witt  v.  Corcoran,  2  Ch.  D.  69  ; 
45  L.  J.  Ch.  603  ;  24  W.  E.  501 ;  34  L.  T.  550 ;  J?e  Clements,  46  L.  J.  Ch.  375). 
Where  the  application  is  refused,  however,  there  can  be  no  appeal  {Ashworth  v. 
Outram  (No.  2),  5  Ch.  D.  953  ;  Sope  v.  Carnegie,  4  Ch.  264  ;  and  see  also  Krehl  t. 
Burrell,  "W.  N.  (1883),  177)  ;  but  see  cmitra,  Jarmain  v.  Chatterton,  20  Ch.  D.  493. 
In  the  same  way,  where  at  the  trial  the  Court  simply  orders  the  defendant  to  pay 
the  costs  of  the  action,  an  appeal  will  lie  ;  for  no  such  order  could  have  been  made 
without  admitting  that  the  plaintiff  was  entitled  to  bring  the  action,  and  this  is 
therefore  the  real  question  at  issue  in  the  appeal  {Dicks  v.  Tatea,  18  Ch.  D.  76). 

The  right  of  a  trustee  or  mortgagee  to  costs  out  of  the  estate  is  a  matter  of  contract ; 
such  costs  are  not  in  the  discretion  of  the  Court,  in  the  ordinary  sense  of  the  term, 
and  if  a  trustee  or  mortgagee  is  deprived  of  costs  or  ordered  to  pay  them  he  may 
appeal ;  for  the  real  question  involved  in  the  appeal  is  whether  he  haa  been  guilty 
of  misconduct  {Se  Sarah  Knight,  26  Ch.  D.  p.  90 ;  Cotterell  v.  Straiten,  8  Ch. 
295  ;  Turner  v.  Bancock,  20  Ch.  D.  303 ;  Re  Chennell,  8  Ch.  D.  492 ;  47  L.  J.  Ch. 
583  ;  26  W.  R.  S95  ;  38  L.  T.  494)  ;  jRe  Soskin,  6  Ch.  D.  281,  and  Taylor  v.  Dowlen, 
4  Ch.  697,  are  overruled.  So  an  official  liquidator  may  appeal  when  refused  costs 
out  of  the  estate  {F.e  Silver  Valley  Mines,  21  Ch.  D.  381) ;  and  a  solicitor  ordered  to 
pay  costs  personally  may  appeal  {Be  Bradford,  W.  N.  (1883),  230  ;  reversing  S.  C. 
below,  11  Q.  B.  D.  373  ;  Fe  Milton,  32  W.  R.  238). 

Where  in  a  suit  between  incumbrancers  to  ascertain  priorities  in  a  fund,  the 
Court  decided  in  favour  of  one  of  the  defendants,  and  ordered  the  costs  of  the  action 
to  be  paid  out  of  the  fund,  an  appeal  by  the  successful  defendant  as  to  the  costs 
was  allowed  {Johnstone  v.  Cox,  19  Ch.  D.  17). 

If  a  decision,  although  relating  to  costs,  also  involves  a  question  of  law  and 
principle,  it  is  clearly  the  subject  of  appeal  {Fe  Fio  Grande  Do  Sul  Steamship  Co.,  5 
Ch.  D.  282;  46  L.  J.  Ch.  277  ;  25  W.  R.  328  ;  36  L.  T.  603  ;  see  also  Mx parte 
Waddell,  6  Ch.  D.  331).  And  where  aninnooent  vicar  and  churchwardens  had  been 
ordered  to  pay  the  costs  of  a  suit  to  which  they  were  parties  merely  in  their  repre- 
sentative character,  it  was 'said  that  an  appeal  by  them  for  costs  only  would  have 
been  entertained  {Etherington  v.  Wilson,  1  Ch.  D.  160 ;  45  L.  J.  Ch.  153  ;  24  W.  R. 
303  ;  33  L.  T.  652). 

The  section  does  not  apply  to  a  master  or  a  district  registrar,  and  therefore  a 
judge  can  vary  as  to  costs  the  order  of  a  district  registrar,  dismissing  an  action 
without  costs  {Foster  v.  Fdwards,  48  L.  J.  C.  P.  767). 

No  appeal  lies  to  the  House  of  Lords  for  costs  alone  {Inglis  v.  Mansfield,  3  CI.  &  F. 
362  ;  Metropolitan  Asylum  District  v.  ffiB,  5  App.  Cas.  582).  But  an  appeal  against 
an  order  which  imposes  as  a  condition  of  having  a  new  trial  the  payment  within  a 
certain  time  of  the  costs  of  the  first  trial  is  not  within  the  rule  {ibid.). 

{q)  If  a  defendant  to  an  action  which  is  dismissed  without  costs  wishes  to  appeal, 
he  should  apply  when  the  action  is  dismissed ;  leave  to  appeal  wiU.  not  be  given  on  an 
application  by  him  after  the  plaintiff  has  given  notice  of,  and  set  down,  an  appeal 
{May  V.  Thompson  (2),  W.  N.  (1882),  63). 

50.  Every  order  made  by  a  judge  of  the  said  Higli  Court  in 
Cham'bers,  except  orders  made  in  tlie  exercise  of  such,  discretion  as 
aforesaid,  may  te  set  aside  or  discharged  upon  notice  by  any  Divi- 
sional  Court,  or  by  the  judge  sitting  in  Court,  according  to  the 
course  and  practice  of  the  division  of  the  High  Court  to  which  the 
particular  cause  or  matter  in  which  such  order  is  made  may  be 
assigned  (r) ;  and  no  appeal  shall  lie  from  any  such  order,  to  set  aside 
or  discharge  which  no  such  motion  has  been  made,  unless  by  special 
leave  of  the  judge  by  whom  su6h  order  was  made,  or  of  the  Court  of 
Appeal  is). 

{t)  If  the  case  has  been  heard  in  Chambers  only  and  not  adjourned  into  Court, 
the  intending  appellant  should  move  to  discharge  the  order,  so  as  to  give  the  judge 
an  opportunity  of  stating  his  reasons  (Solloway  v.  Chesion,  19  Ch.  D.  616  ;  but  see 
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eonira,  Se  Sutler,  21  Ch.  D.  131.    The  motion  should  be  made -within  twenty-one    36  &  37Viot. 
days  from  the  time  the  order  was  pronounced  or  the  appellant  first  had  notice  of  it,     o.  66,  s.  60. 

or  from  the  refusal,  if  the  order  is  refused  (i?e  Woodbridge,  W.  N.  (1884),  187 ;  Ite  

Sardwidge,  ibid.  204 ;  Seatky  v.  Newton,  19  Ch.  D.  326). 

(s)  The  Court  of  Appeal  only  requires  to  be  satisfied  that  the  judge  has  so  fully 
heard  the  ease  that  he  does  not  desire  to  hear  further  argument.  The  judge's  o-wn 
certificate  is  the  best  means  of  proving  this  ;  but  if  no  certificate  has  been  obtained, 
application  should  be  made  to  the  Court  of  Appeal  for  leave  to  set  down  the  appeal 
■without  any  certificate,  which  will  be  granted  as  a  matter  of  course  (iJe  Mmm,  6 
Ch.  D.  346 ;  Dickson  v.  Sarrison,  9  Ch.  D.  243 :  Northampton  Co.  v.  Midland  Waggon 
Co.,  7  Ch.  D.  500). 

61.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  be  lawful  Provision  for 

for  any  judge  of  the  Court  of  Appeal,  who  may  consent  so  to  do,  vacancy  in 

to  sit  and  act  as  a  judge  of  the  said  High  Court  or  to  perform  any  ^^  office  of 

other  official  or  ministerial  acts  for  or  on  behalf  of  any  judge  absent     ■*"      " 

from  illness  or  any  other  cause,  or  in  the  place  of  any  judge  whose 

office  has  become  vacant,  or  as  an  additional  judge  of  any  division ; 

and  while  so  sitting  and  acting  any  such  judge  of  the  Court  of  Appeal 

shall  have  all  the  power  and  authority  of  a  judge  of  the  said  High 

Court  {t). 

{t)  See  GJiopman  t.  SealProperty  Trust,  7  Ch.  D.  732  ;  Johnstonev.  Soval  Courts  Co., 
W.  N.  (1883),  5. 

52.  In  any  cause  or  matter  pending  before  the  Court  of  Appeal,  any  Power  of  a 

direction  incidental  thereto,  not  involving  the  decision  of  the  appeal,  ?">glo  judge 

may  be  given  by  a  single  judge  of  the  Court  of  Appeal ;  and  a  single  Appeal. 

judge  of  the  Court  of  Appeal  may  at  any  time  during  vacation  make 

any  interim  order  to  prevent  prejudice  to  the  claims  of  any  parties 

pending  an  appeal  as  he  may  think  fit ;  but  every  such  order  made  by 

a  single  judge  may  be  discharged  or  varied  by  the  Court  of  Appeal  or 

a  Divisional  Court  thereof. 

[Sect.  53,  relating  to  Divisional  Courts  of  the  Court  of  Appeal,  is  repealed  ;  see 
Judicature  Act,  1875,  ss.  12,  33.] 

[Sect.  54,  as  to  judges  sitting  on  appeal  from  their  own  judgments,  is  repealed. 
See  sect.  4  of  the  Act  of  1875.] 

[Sect.  55,  relating  to  arrangements  for  the  business  of  the  Court  of  Appeal,  and 
for  hearing  appeals  transferred  from  the  Judicial  Committee  of  the  Privy 
Council,  is  repealed  by  Appellate  Jurisdiction  Act,  1876,  s.  24.] 

PAET  rv. 

Trial  and  Procedure. 

56.  Subject  to  any  rules  of  Court  and  to  such  right  as  may  now  References 
exist  to  have  particular  cases  submitted  to  the  verdict  of  a  jury,  any  ^^^  assessors 
question  arising  in  any  cause  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown)  before  the  High  Court  of  Justice  or  before  the 
Court  of  Appeal,  may  be  referred  by  the  Court  or  by  any  Divisional 
Court  or  judge  before  whom  such  cause  or  matter  may  be  pending, 
for  inquiry  and  report  to  any  official  or  special  referee,  and  the  report 
of  any  such  referee  may  be  adopted  wholly  or  partially  by  the  Court, 
and  may  (if  so  adopted)  be  enforced  as  a  judgment  by  the  Court. 
The  High  Court  or  the  Court  of  Appeal  may  also,  in  any  such  cause 
or  matter  as  aforesaid  in  which  it  may  think  it  expedient  so  to  do. 
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36  &  37  Vict,  call  in  the  aid  of  one  or  more  assessors  specially  quaHfied,  and  try  and 
°'     '  "•     •    hear  suoli  cause  or  matter  -wliolly  or  partially  with,  the  assistance  of 
such  assessors.     The  remuneration,  if  any,  to  be  paid  to  such  special 
referees  or  assessors  shall  he  determined  by  the  Court. 

57.  In  any  cause  or  matter  (other  than  a  criminal  proceediag  by  the 
Crown)  before  the  said  High  Court  in  which  all  parties  interested  who 
are  under  no  disability  consent  thereto,  and  also  without  such  consent 
in  any  such  cause  or  matter  requiring  any  prolonged  examination  of 
documents  or  accounts,  or  any  scientific  or  local  investigation  which 
cannot,  in  the  opinion  of  the  Court  or  a  judge,  conveniently  be  made 
before  a  jury,  or  conducted  by  the  Court  through  its  other  ordinary 
officers,  the  Court  or  a  judge  may  at  any  time,  on  such  terms  as  may  be 
thought  proper,  order  any  question  or  issue  of  fact  or  any  question  of 
account  arising  therein  to  be  tried  'either  before  an  official  referee,  to 
be  appointed  as  hereinafter  provided,  or  before  a  special  referee  to  be 
agreed  on  between  the  parties  ;  and  any  such  special  referee  so  agreed 
on  shall  have  the  same  powers  and  duties  and  proceed  in  the  same 
manner  as  an  official  referee.  All  such  trials  before  referees  shall  be 
conducted  in  such  manner  as  may  be  prescribed  by  rules  of  Court,  and 
subject  thereto  in  such  manner  as  the  Court  or  judge  ordering  the 
same  shall  direct  (m). 

(»)  Under  this  section  the  Court  had  no  power  to  order  an  action  to  be  referred 
to  an  official  rgjeree  {Zongtnan  v.  Sast,  3  C.  P.  I).  142  ;  Braginton  v.  Yates,  W.  N. 
(1880),  150) ;  though  all  the  issues  in  an  action  might  be  referred  {Ward  v.  Filley, 
5  Q.  B.  D.  427) ;  see  now  Judicature  Act,  1884,  s.  9,  infra.  A  large  construction 
is  given  to  the  word  "account,"  so  as  to  include  questions  requiring  scientifio 
investigation  (Bowcliffex.  Leigh,  3  Ch.  D.  292;  24  W.  E.  782).  But  questions 
involving  charges  of  fraud  ought  not  to  be  referred  (Leigh  v.  Brooks,  5  Ch.  D.  592) ; 
nor  mixed  questions  of  fact  and  account  {Ward\.  Hall,  W.  N.  (1880),  69).  For 
instances  where  a  reference  was  directed,  see  Saxhy  v.  Gloucester  Wagon  Co.,  W.  N. 
(1880),  28  (issues  of  fact  in  a  patent  action) ;  Broder  v.  Saillard,  2  Ch.  D.  694  (nuis- 
ance) ;  Stafford  v.  Coxon,  "W.  N.  (1877),  138  (damages  in  an  action  for  specific 
performance) ;  Soch  v.  Boor,  "W.  N.  (1880),  93  (issues  in  an  action  to  recover  balance 
of  salary).  As  to  the  meaning  of  "prolonged  examination  of  documents,"  see 
Ormerod  v.  Todmorden  Co.,  8  Q.  B.  D.  664.  An  appeal  Ues  from  an  order  under  this 
section  [ihid.) .  An  application  to  set  aside  the  findings  of  a  referee  is  made  by 
motion  on  notice  {Byhe  v.  Cannell,  11  Q.  B.  D.  180 ;  Bedborough  v.  Army  Co.,  53 
Ii.  J.  Ch.  658 ;  50  L.  T.  173).  As  to  proceedings  befcre  areferee,  see  Ord.  XXXVI. 
Part  VIII.,  infra.    See  also  Judicature  Act,  1884,  sect.  11,  infra. 


Beference  to 

official 

referee. 


Power  of 
referees  and 
effect  of  their 
findings. 


Powers  of 
Court  with 
respect  to 
proceedings 
before 
referees. 


58.  In  aU  cases  of  any  reference  to  or  trial  by  referees  under  this 

Act  the  referees  shall  be  deemed  to  be  officers  of  the  Court,  and  shall 

have  such  authority  for  the  purpose  of  such  reference  or  trial  as  shall 

be  prescribed  by  rules  of  Court  or  (subject  to  such  rules)  by  the  Court 

or  judge  ordering  such  reference  or  trial ;  and  the  report  of  any  referee 

upon  any  question  of  fact  on  any  such  trial  shall  (unless  set  aside  by 

the  Court)  be  equivalent  to  the  verdict  of  a  jury  (v). 

(v)  See  note  to  s.  57 ;  and  see  also  Sullivan  v.  Sivington,  28  W.  R.  372 ;  Walker 
V.  Bunkell,  22  Ch.  D.  722.  _. 

69.  "With  respect  to  all  such  proceedings  before  referees  and  their 
reports,  the  Court  or  such  judge  as  aforesaid  shall  have,  in  addition  to 
any  other  powers,  the  same  or  the  lite  powers  as  are  given  to  any 
Court  whose  jurisdiction  is  hereby  transferred  to  the  said  High  Court 
with  respect  to  references  to  arbitration  and  proceedings  before  arbi- 
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trators  and  their  awards  respectively,  by  the  Common  Law  Procedure 
Act,  1854  (m>). 

(tc)  See  Ord.  XXXVI.  j..  10,  and  note  thereto,  infra. 

60.  Ajid  whereas  it  is  expedient  to  facilitate  the  prosecution  in 
country  districts  of  such  proceedings  as  may  he  more  speedily,  cheaply, 
and  conveniently  carried  on  therein,  it  shall  he  lawful  for  her  Majesty, 
by  Order  in  Council,  from  time  to  time  to  direct  that  there  shall  be 
district  registrars  in  such  places  as  shall  be  in  such  order  mentioned 
for  districts  to  be  thereby  defined,  from  which  writs  of  summons  for 
the  commencement  of  actions  in  the  High  Court  of  Justice  may  be 
issued,  and  in  which  such  proceedings  may  be  taken  and  re- 
corded as  are  hereinafter  mentioned;  and  her  Majesty  may  thereby 
appoint  that  any  registrar  of  any  County  Court,  or  any  regis- 
trar or  prothonotary  or  district  prothonotary  of  any  local  Court  whose 
jurisdiction  is  hereby  transferred  to  the  said  High  Court  of  Justice,  or 
from  which  an  appeal  ig  hereby  given  to  the  said  Court  of  Appeal,  or 
any  person  who,  having  been  a  district  registrar  of  the  Court  of  Pro- 
bate, or  of  the  Admiralty  Court,  shall  under  this  Act  become  and  be  a 
district  registrar  of  the  said  High  Court  of  Justice,  or  who  shall  here- 
after be  appointed  such  district  registrar,  shall  and  may  be  a  district 
registrar  of  the  said  High  Court  for  the  purpose  of  issuing  such  writs 
as  aforesaid,  and  having  such  proceedings  taken  before  him  as  are 
hereinafter  mentioned.  This  section  shall  come  into  operation  imme- 
diately upon  the  passing  of  this  Act  (x). 

(x)  This  section  is  amended  by  sect.  13  of  the  Judicature  Act,  1876,  •which  pro- 
vides that  there  may  be  joint  registrars,  and  also  that  "every  district  registrar 
"  shaE  be  deemed  to  be  an  ofiBoer  of  the  Supreme  Court,  and  be  subject  accordingly 
"  to  the  jurisdiction  of  such  Court,  and  of  the  divisions  thereof." 
•  An  Order  of  her  Majesty  in  CounoU,  dated  12th  August,  1875,  after  reciting 
this  section  appointed  certain  ofEcers  to  be  district  registrars  in  Liverpool,  Man- 
chester, Preston,  and  Durham,  and  provided  that  the  registrar  of  the  County 
Court  should  be  the  district  registrar  in  the  following  places  : — 


36  &  37  Vict. 
c.  66,  B.  59. 


Her  Majesty 
may  establish 
district  regis- 
tries in  the 
country  for 
the  Supreme 
Court. 


Bangor. 
Barnsley. 
Barnstaple. 
Bedford. 
Birkenhead. 
Birmingham. 
,  Boston. 
Bradford. 
Bridgewater. 
Brighton. 
Bristol. 

Bury  St.  Edmunds. 
Cambridge. 
Cardiff. 
Carlisle. 
Carmarthen. 
Cheltenham. 
Chester. 
Colchester. 
Derby. 
Dewsbury. 
Dover. 
Dorchester. 


East  Stonehouse. 

Exeter. 

Gloucester. 

Great  Grimsby. 

Great  Yarmouth. 

Halifax. 

Hanley. 

Hartlepool. 

Hereford. 

Huddersfield. 

Ipswich. 

Kingston-on-Hull. 

Kings  Lynn. 

Leeds. 

Leicester, 

Lincoln. 

Lowestoft. 

Maidstone. 

Newcastle-upon-Tyne. 

Newport,  Monmouth. 

Newport,  Isle  of  Wight. 

Newtown. 

Northampton. 


Norwich. 

Nottingham, 

Oxford. 

Pembroke  Docks. 

Peterborough. 

Poole. 

Portsmouth. 

Kamsgate. 

Rochester. 

Sheffield. 

Shrewsbury. 

Southampton. 

Stockton-on-Tees. 

Sunderland. 

Swansea. 

Truro. 

Totnes. 

Wakefield. 

Walsall. 

Whitehaven. 

Wolverhampton. 

Worcester. 

York. 


Dudley. 

By  an  Order  in  Council,  dated  Aug.  11th,  1884,  Abeiystwith,  Carnarvon,  and 
Winchester,  were  added  to  this  list  (W.  N.  (1884),  Part  II.,  p.  425).  See  also 
Judicature  Act,  1881,  s.  22. 
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36  &  37  Viot. 
0.  66,  s.  61. 

Seals  of 
district 
registries. 


Powers  of 

district 

registrars. 


61.  In  every  sucL.  district  registry  suei.  seal  Bhall  be  used  as  the 
Lord  Chancellor  shall  from  time  to  time,  either  before  or  after  the 
time  fixed  for  tjie  commencement  of  this  Act,  direct,  -which  seal  shall 
be  impressed  on  every  writ  and  other  document  issued  out  of  or  filed 
in  such  district  registry,  and  all  such  writs  and  documents,  and  aU 
exemplifications  and  copies  thereof,  purporting  to  be  sealed  with  the 
seal  of  any  such  district  registry,  shall  in  all  parts  of  the  United 
Kingdom  be  received  in  evidence  without  further  proof  thereof. 

62.  All  such  district  registrars  shall  have  power  to  administer  oaths 
and  perform  such  other  duties  in  respect  of  any  proceedings  pending 
in  the  said  High  Court  of  Justice  or  in  the  said  Court  of  Appeal  as 
may  be  assigned  to  them  from  time  to  time  by  rules  of  Court,  or  by 
any  special  order  of  the  Court. 


[Sect.  63,  as  to  fees  in  district  registries,  is  repealed  by  the  Act  of  1875 ;  and  see 
sect.  26  of  ttat  Act.] 


Proceedings 
to  be  taken 
in  district 
registries. 


Power  for 
Court  to 
remove  pro- 
ceedings from 
district 
registries. 


64.  Subject  to  the  Eules  of  Court  in  force  for  the  time  being,  writs 
of  summons  for  the  commencement  of  actions  in  the  High  Court 
of  Justice  shall  be  issued  by  the  district  registrars  when  thereunto 
required  ;  and  unless  any  order  to  the  contrary  shall  be  made  by  the 
High  Court  of  Justice,  or  by  any  judge  thereof,  all  such  further  pro- 
ceedings, including  proceedings  for  the  arrest  or  detention  of  a  ship, 
her  tacHe,  apparel,  furiyture,  cargo,  or  freight,  as  may  and  ought 
to  be  taken  by  the  respective  parties  to  such  action  in  the  said  High 
Court  down  to  and  including  entry  for  trial,  or  (if  the  plaintiff  is 
entitled  to  sign  final  judgment  or  to  obtain  an  order  for  an  account  by 
reason  of  the  non-appearance  of  the  defendant)  down  to  and  including 
final  judgment,  or  an  order  for  an  account,  may  be  taken  before  the 
district  registrar,  and  recorded  in  the  district  registry,  in  such  manner 
as  may  be  prescribed  by  Eules  of  Court ;  and  all  such  other  pro- 
ceedings in  any  such  action  as  may  be  prescribed  by  Eules  of  Court 
shall  be  taken  and  if  necessary  may  be  recorded  in  the  same  'district 
registry. 

65.  Any  party  to  an  action  in  which  a  writ  of  summons  shall  have 
been  issued  from  any  such  district  registry  shall  be  at  liberty  at  any 
time  to  apply,  in  such  manner  as  shall  be  prescribed  by  Eules  of  Court, 
to  the  said  High  Court,  or  to  a  judge  in  chambers  of  the  "division  of 
the  said  High  Court  to  which  the  action  may  be  assigned,  to  remove 
the  proceedings  from  such  district  registry  into  the  proper  oflB.ce  of  the 
said  High  Court ;  and  the  Court  or  judge  may,  if  it  be  thought  fit, 
grant  such  application,  and  in  such  case  the  proceedings  and  such 
original  documents,  if  any,  as  may  be  filed  therein  shall  upon  receipt 
of  such  order  be  transmitted  by  the  district  registrar  to  the  proper 
officer  of  the  said  High  Court,  and  the  said  action  shall  thenceforth 
proceed  in  the  said  High  Court  in  the  same  manner  as  if  it  had  been 
originally  commenced  by  a  writ  of  summons  issued  out  of  the  proper 
office  in  London ;  or  the  Court  or  judge,  if  it  be  thought  Jfight,  may 
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thereupon  direct  that  the  proceedings  may  continue  to  he  taken  in  such  36  &  37  Viot. 
district  registry.  '  °-  ^^'  ^'  ^^- 

66.  It  shall  be  lawful  for  the  Court,  or  any  judge  of  the  division  to  Accounts  and 
which  any  cause  or  matter  pending  in  the  said  High  Court  is  assigned,  t^'^^J^^e™*^ 
if  it  shall  he  thought  fit,  to  order  that  any  hooks  or  documents  may  be  to  district 
produced,  or  any  accounts  taken  or  inquiries  made,  in  the  office  of  or  "^^S^^™^™- 
by  any  such  district  registrar,  as  aforesaid ;  and  in  any  such  case  the 

district  registrar  shall  proceed  to  carry  all  such  directions  into  effect  in 
the  manner  prescribed ;  and  in  any  case  in  which  any  such  accounts  or 
inquiries  shall  have  been  directed  to  be  taken  or  made  by  any  district 
registrar,  the  report  in  writing  of  such  district  registrar  as  to  the 
result  of  such  accounts  or  inquiries  may  be  acted  upon  by  the  Court, 
as  to  the  Court  shall  seem  fit  (y). 

(y)  The  report  of  the  registrar  ought  to  he  in  the  form  of  a  chief  clerk's  certificate 
{Be  Bomn,  20  Ch.  D.  638). 

67.  The  provisions  contained  in  the  fifth,  seventh,  eighth,  and  tenth  L'^jf'o,  tt-  + 
sections  of  the  County  Courts  Acts,*  1867,  shall  apply  to  all  actions  o.  142  ss.  5  ' 
commenced  or  pending  in  the  said  High  Court  of  Justice  in  which  any  7,  8  and  10, 
relief  is  sought  which  can  be  given  in  a  County  Court  (z).  actions  in 

(2)  These  sections  provide  that  in  certain  cases  where  small  sums  are  in  dispute       ° 
the  judge  of  a  Superior  Court  may  order  a  cause  to  be  tried  in  a  County  Court,  and  Where  small 
proceedings  in  equity  which  might  have  been  commenced  in  a  County  Court  may  sums  are  in 
be  transferred  to  sudi  Court.  dispute. 

Also,  that  if  in  any  action  commenced  in  a  Superior  Court  the  plaintiff  shall 
recover  a  sum  not  exceeding  20/.  if  the  action  is  founded  in  contract,  or  10/.  if 
founded  in  tort,  he  shall  not  be  entitled  to  costs,  unless  the  judge  certifies  that 
there  was  sufficient  reason  for  proceeding  in  the  Superior  Court,  or  certifies  for 
costs ;  Srown  v.  Bye,  17  Eq.  343,  where  it  was  held  that  these  sections  did  not 
prevent  a  mortgagee  recovering  his  usual  costs  in  equity,  will  probably  no  longer 
apply. 

For  these  sections  and  the  cases  decided  on  them,  see  Wilson,  p.  68  et  seq.  And 
as  to  the  effect  of  sect.  67,  see  Garnett  v.  Bradley,  3  App.  Cas.  944  ;  Chatfield  v. 
Sedgwick,  4  C.  P.  D.  459 ;  Stoolce  v.  Taylor,  5  Q.  B.  D.  569.  Where  an  order  has 
been  made  for  a  transfer  the  High  Court  retains  jurisdiction  till  the  transfer  has 
been  finally  completed  (David  v.  Sowe,  27  Ch.  D.  533). 

Cons.  Ord.  IX.  r.  1,  provided  that  every  suit,  the  subject-matter  of  which  was  Cons.  Ord. 
under  the  value  of  10/.,  should  be  dismissed,  unless  it  were  instituted  to  establish  a  IX.  r.  1. 
general  right,  or  unless  there  were  some  other  special  circumstance,  which,  in  the  Value  of 
opinion  of  the  Court,  made  it  reasonable  that  such  suit  should  be  retained.     See  subject- 
Cox  V.  Foley,  1  Veru.  359,  where  a  bill  for  establishing  a  right  to  ancient  quit  rents  matter  must 
of  very  small  value  was  allowed  to  be  filed ;  and  the  small  interest  of  a  plaintiff  be  10/. 
suing  on  behalf  of  himself  and  other  shareholders  was  held  no  objection  (Seaton  v.  -gjjj  ^^  esta- 
Grant,  2  Ch.  469).    Where  the  suit  is  for  the  benefit  of  a,  charity  it  will  be  enter-  ^^jj^j^  jj^„y^^g 
tained  though  for  a  smaller  amount  than  10/.  {Parrot  y.  Pawlet,  Cary's  Eep.  103).  ^     ." 

Where  the  sum  recovered  was  only  9/.,  it  was  held  that  the  suit  was  sustainable,   utner  special 
and  the  plaintiff  was  entitled  to  his  costs,  because  the  defendants  had  withheld  circum- 
information,  and  the  plaintiff  was  justified  in  supposing  that   he   might  have  stances. 
recovered  more  {Beckitt  v.  Bilbrough,  8  Hare,  188).     The  objection  might  be  taken 
advantage  of  by  demurrer,  or  at  the  hearing  {Brace  v.  Taylor,  2  Atk.  253). 

J  Sects.  68 — 74,  providing  for  rules  as  to  procedure  under  the  Act,  saving  the 
3S  as  to  evidence,  were  repealed  by  the  Act  of  1875,  and  sects.  16 — 21  of  that 
Act  are  substituted.] 

[By  sect.  76,  councila  of  the  judges  are  to  be  held  to  consider  procedure  and  admi- 
nistration of  justice.] 

76.  All  Acts  of  Parliament  relating  to  the  several  Courts  and  Acts  of 
judges,  whose  jurisdiction  is  hereby  transferred  to  the  said  High  relattog  to 
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36  &  37  Vict.  Court  of  Justice  and  the  said  Court  of  Appeal  respectively,  or  wherein 
^'  '  "  '  any  of  such  Courts  or  judges  are  mentioned  or  referred  to,  shall  be 
f oimer  Courts  construed  and  take  effect,  so  far  as  relates  to  anjrthing  done  or  to  be 
applying  to  done  after  the  commencement  of  this  Act,  as  if  the  said  High  Court  of 
Courts  under  Justice  or  the  said  Court  of  Appeal,  and  the  judges  thereof,  respec- 
tively, as  the  case  may  be,  had  been  named  therein  instead  of  such 
Courts  or  judges  whose  jurisdiction  is  so  transferred  respectively;  and 
in  all  cases  not  hereby  expressly  provided  for  in  which,  under  any  such 
Act,  the  concurrence  or  the  advice  or  consent  of  the  judge  or  any 
judges,  or  of  any  number  of  the  judges,  of  any  one  or  more  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  High  Court  of 
Justice  is  made  necessary  to  the  exercise  of  any  power  or  authority 
capable  of  being  exercised  after  the  commencement  of  this  Act,  such 
power  or  authority  may  be  exercised  by  and  with  the  concurrence, 
advice,  or  consent  of  the  same  or  a  like  number  of  judges  of  the  said 
High  Court  of  Justice  ;  and  all  general  and  other  commissions,  issued 
under  the  Acts  relating  to  the  Central  Criminal  Court  or  otherwise,  by 
virtue  whereof  any  judges  of  any  of  the  Courts  whose  jurisdiction  is 
so  transferreS.  may,  at  the  commencement  of  this  Act,  be  empowered 
to  try,  hear,  or  determine  any  causes  or  matters,  criminal  or  civil, 
shall  remain  and  be  in  full  force  and  effect,  unless  and  until  they  shall 
respectively  be  in  due  course  of  law  revoked  or  altered  (o). 

(a)  See  Commissioners  of  Sewers  v.  Gellatly,  24  W.  R.  1059  ;  Fadleyy.  Camphausen, 
10  Ch.  D.  550  ;  Marris  v.  Ingram,  13  Ch.  D.  338 ;  Mx  parte  Mayor  of  Zondon,  25 
Ch.  D.  384. 

[Sect.  77  provides  for  the  transfer  of  the  existing  staff  of  officers  to  the  Supreme 
Court.] 

[Sect.  78,  relating  to  officers  of  the  Courts  of  Pleas  at  Lancaster  and  Durham, 
and  sect.  79,  relating  to  the  personal  officers  of  the  judges,  -were  partly  repealed  by 
the  Statute  Law  Kevision  Act,  1883.] 

[Sect.  80,  containing  provisions  as  to  officers  paid  out  of  fees,  was  repealed  by  the 
Statute  Law  Bevision  Act,  1883.] 

[By  sect.  81,  doubts  as  to  the  status  of  officers  shall  be  determined  by  rules  of 
Court.] 

Powers  of  82.  Every  person  who  at  the  commencement  of  this  Act  shall  be 

r^adn^T™  authorized  to  administer  oaths  in  any  of  the  Courts  whose  jurisdiction 
oaths.  is  hereby  transferred  to  the  High  Court  of  Justice  shall  be  a  commis- 

sioner to  administer  oaths  in  all  causes  and  matters  whatsoever  which 
may  from  time  to  time  be  depending  in  the  said  High  Court  or  in  the 
Court  of  Appeal  (i). 

(*)  See  Ord.  XXXVIII.  and  note  thereto,  infra. 

Official  83.  There    shall  be  attached  to  the  Supreme  Court    permanent 

appoSted°.  ^  officers  to  be  called  official  referees,  for  the  trial  of  such  questions 
as  shall  under  the  provisions  of  this  Act  be  directed  to  be  tried  by 
such  referees.  The  number  and  the  qualifications  of  the  persons  to 
be  so  appointed  from  time  to  time,  and  the  tenure  of  their  offices, 
shall  be  determined  by  the  Lord  Chancellor,  with  the  concurrence  of 
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the  Presidents  of  the  Divisions  of  the  High  Court  of  Justice,  or  a  36  &  37  Vict, 
majority  of  them  (of  which    majority  the  Lord  Chief   Justice  of    °'     '  ^'    '  \ 


England  shall  be  one),  and  with  the  sanction  of  the  Treasury.  Such 
official  referees  shall  perform  the  duties  entrusted  to  them  in  such 
places,  whether  in  London  or  in  the  country,  as  may  from  time  to 
time  be  directed  or  authorized  by  any  order  of  the  said  High  Court, 
or  of  the  Court  of  Appeal ;  and  all  proper  and  reasonable  travelling 
expenses  incurred  by  them  in  the  discharge  of  their  duties  shall  be 
paid  by  the  Treasury  out  of  moneys  to  be  provided  by  Parliament. 

84.  Subject  to  the  provisions  in  this  Act  contained  with  respect  to  Duties,  ap- 
exieting  officers  of  the  Courts  whose  jurisdiction  is  hereby  transferred  and'remoTal 
to  the  Supreme  Court,  there  shall  be  attached  to  the  Supreme  Court  of  officers  of 
such  officers  as  the  Lord  Chancellor  with  the  concurrence  of  the  Presi-  Co^rt"^^ 
dents  of  the  Divisions  of  the  High  Court  of  Justice,  or  the  major  part 
of  them,  of  which  majority  the  Lord  Chief  Justice  of  England  shall  be 
one,  and  with  the  sancfion  of  the  Treasury,  may  from  time  to  time 
determine. 

Such  of  the  said  several  officers  respectively  as  may  be  thought 
necessary  or  proper  for  the  performance  of  any  special  duties,  with 
respect  either  to  the  Supreme  Court  generally,  or  with  respect  to 
the  High  Court  of  Justice  or  the  Court  of  Appeal,  or  with  respect 
to  any  one  of  the  divisions  of  the  said  High  Court,  or  with  respect 
to  any  particular  judge  or  judges  of  either  of  the  said  Courts, 
may  by  the  same  authority,  and  with  the  like  sanction  as  aforesaid, 
be  attached  to  the  said  respective  Courts,  divisions,  and  judges 
accordingly. 

All  officers  assigned  to  perform  duties  with  respect  to  the  Supreme 
Court  generally,  or  attached  to  the  High  Court  of  Justice  or  the  Court 
of  Appeal,  and  all  commissioners  to  take  oaths  or  affidavits  in  the 
Supreme  Court,  shall  be  appointed  by  the  Lord  Chancellor. 

AH  officers  attached  to  the  Chancery  Division  of  the  said  High 
Court,  who  have  been  heretofore  appointed  by  the  Master  of  the  Polls, 
shaU  continue,  while  so  attached,  to  be  appointed  by  the  Master  of  the 
Polls. 

All  other  officers  attached  to  any  division  of  the  said  High  Court 
shaU  be  appointed  by  the  President  of  that  division. 

All  officers  attached  to  any  judge  shall  be  appointed  by  the  judge 
to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  such  officers  attached 
to  the  person  of  a  judge  as  are  hereinbefore  declared  to  be  remov- 
able by  him  at  his  pleasure),  may  be  removed  by  the  person  having 
the  right  of  appointment  to  the  office  held  by  him,  with  the  approval 
of  the  Lord  Chancellor,  for  reasons  to  be  assigned  in  the  order  of 
removal. 

The  authority  of  the  Supreme  Court  over  all  or  any  of  its  officers 
may  be  exercised  in  and  by  the  said  High  Court  and  the  said  Court  of 
Appeal  respectively,  and  also  in  the  case  of  officers  attached  to  any 
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&  37  Vict,  division  of  the  High  Court  by  the  President  of  such  division,  with 


6,  B.  84. 


Solicitors  and 
attorneys. 


respect  to  any  duties  to  be  discharged  by  them  respectively. 

[Sect.  85,  relating  to  salaries  and  pensions  of  officers,  is  repealed  by  Judicature 
(Officers)  Act,  1879,  s.  29.] 

[Sect.  86  relates  to  rights  of  patronage  and  other  powers  of  Courts  or  judges  not 
otherwise  provided  for.] 

87.  From  and  after  the  commencement  of  this  Act  all  persons 
admitted  as  solicitors,  attorneys,  or  proctors  of  or  by  law  empowered 
to  practise  in  any  Court,  the  jurisdiction  of  which  is  hereby  trans- 
ferred to  the  High  Court  of  Justice  or  the  Court  of  Appeal,  shall 
be  called  solicitors  of  the  Supreme  Court,  and  shall  be  entitled  to 
the  same  privileges  and  be  subject  to  the  same  obligations,  so  far  as 
circumstances  will  permit,  as  if  this  Act  had  not  passed ;  and  all 
persons  who  from  time  to  time,  if  this  Act  had  not  passed,  would 
have  been  entitled  to  be  admitted  as  solicitors,  attorneys,  or  proctors 
of  or  been  by  law  empowered  to  practise  in  any  such  Courts,  shall  be 
entitled  to  be  admitted  and  to  be  called  solicitors  of  the  Supreme 
Coiirt,  and  shall  be  admitted  by  the  Master  of  the  EoUs,  and  shall,  as 
far  as  circumstances  will  permit,  be  entitled  as  such  solicitors  to  the 
same  privileges  and  be  subject  to  the  same  obligations  as  if  this  Act 
had  not  passed. 

Any  solicitors,  attorneys,  or  proctors  to  whom  this  section  applies 
shall  be  deemed  to  be  officers  of  the  Supreme  Court ;  and  that  Court, 
and  the  High  Court  of  Justice,  and  the  Court  of  Appeal  respectively, 
or  any  division  or  judge  thereof,  may  exercise  the  same  jurisdiction  in 
respect  of  such  soKcitors  or  attorneys  as  any  one  of  her  Majesty's 
superior  Courts  of  law  or  equity  might  previously  to  the  passing  of 
this  Act  have  exercised  in  respect  of  any  solicitor  or  attorney  admitted 
to  practise  therein  (c). 

(c)  See  sect.  14  of  the  Act  of  1875,  and  Judicature  Act,  1881,  s.  24.  See  also  Se 
Copp,  32  "W.  R.  25.  As  to  the  duties  of  solicitors  of  the  Court  of  Chancery,  see 
Cons.  Ord.  III.  r.  1 ;  and  see  also  rule  11  of  the  same  Order,  providing  ijhat  an 
agreement  by  a  solicitor  as  to  his  client's  cause  shall  not  be  binding  unless  in 
writing,  and  signed  by  the  party  to  be  bound  or  his  solicitor  (Clarke  v.  Lord  Rivers, 
5Eq.91). 

PART  VI. 
Jurisdiction  of  Inferior  Courts. 

88.  It  shall  be  lawful  for  her  Majesty  from  time  to  time  by  Order  in 
Council  to  confer  on  any  inferior  Court  of  civil  jurisdiction,  the  same 
jurisdiction  in  equity  and  in  admiralty,  respectively,  as  any  County  Court 
now  has,  or  may  hereafter  have,  and  such  jurisdiction,  if  and  when 
conferred,  shall  be  exercised  in  the  manner  by  this  Act  directed  (d). 

(iQ  See  Statute  Law  Revision  and  Civil  Procedure  Act,  1883,  s.  8. 

Powers  of  89.  Every  inferior  Court  which  now  has  or  which  may  after  the 

Courts  having  passing  of  this  Act  have  jurisdiction  in  equity,  or  at  law  and  in  equity, 
equity  and       and  in  admiralty  respectively,  shall  as  regards  all  causes  of  action 


Power  by 
Order  in 
CouncU  to 
confer  juris- 
diction on 
inferior 
Courts. 
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within  its  jurisdiction  for  the  time  being,  have  power  to  grant,  and  36  &  37  Viol. 
shall  grant  in  any  proceeding  before  such  Court,  such  relief,  distress,*    °-  ^^'  °-  ^^- 
or  remedy,  or  combination  of  remedies,  either  absolute  or  conditional,  ?dmiralty 
and  shaU  in  every  such  proceeding  give  such  and  the  like  effect  to  l'^'^'^'°*^°"" 
every  ground  of  defence  or  counterclaim,  equitable  or  legal  (subject  to  dress!"  ^'^' 
the  provision  next  hereinafter  contained),  in  as  full  and  ample   a 
manner  as  might  and  ought  to  be  done  in  the  like  ease  by  the  High 
Court  of  Justice  (e). 

(e)  A  County  Court  can  under  this  section  grant  an  injunction  against  a  nuisance, 
o?  w"^™^  obedience  to  it  by  committal  {Jfartin  v.  Bannister,  4  Q.  B.  D.  212,  491 ; 
28  W.  E.  143  ;  and  see  Richards  y.  Cullerne,  7  Q.  B.  D.  623). 

90.  Where  in  any  proceeding  before  any  such  inferior  Court  any  Counter- 
defence  or  counterclaim  of  the  defendant  involves  matter  beyond  the  inferior" 
jurisdiction  of  the  Court,  such  defence  or  counterclaim  shall  not  affect  Courts  and 
the  competence  or  the  duty  of  the  Court  to  dispose  of  the  whole  matter  therefroL. 
in  controversy  so  far  as  relates  to  the  demand  of  the  plaintiff  and  the 
defence  thereto,  but  no  relief  exceeding  that  which  the  Court  has 
jurisdiction  to  administer  shall  be  given  to  the  defendant  upon  any 
such  counterclaim  :  Provided  always,  that  in  such  case  it  shall  be 
lawful  for  the  High  Court  or  any  division  or  judge  thereof,  if  it  shall 
be  thought  fit,  on  the  application  of  any  party  to  the  proceeding, 
to  order  that  the  whole  proceeding  be  transferred  from  such  inferior 
Court  to  the  High  Court,  or  to  any  division  thereof ;  and  in  such  case 
the  record  ia  such  proceediag  shall  be  transmitted  by  the  registrar,  or 
other  proper  officer,  of  the  inferior  Court  to  the  said  High  Court ;  and 
the  same  shall  thenceforth  be  continued  and  prosecuted  in  the  said 
High  Coxirt  as  if  it  had  been  originally  commenced  therein  (_/). 

(/)  See  as  to  this  section,  Davis  v.  Flagstaff  Co.,  3  C.  P.  D.  228  ;  Anon.,  W.  N. 
(1876),  12 ;  Da/Dies  v.  Williams,  13  Ch.  D.  550.  Where  a  plaintifl  commenced  a  suit 
in  the  County  Court,  which  at  the  hearing  was  transferred  to  the  High  Court 
because  the  subject-matter  was  over  500Z.,  the  plaintiff,  though  successful,  paid  the 
coats  of  the  hearing  before  the  County  Court  {Ward v.  Wyld,  5  Ch.  D.  779).  See 
now  as  to  the  jurisdiction  of  inferior  Courts  in  cases  of  counterclaim.  Judicature 
Act,  1884,  s.  18,  infra. 

91.  The  several  rules  of  law  enacted  and  declared  by  this  Act  shall  Rules  of  law 
be  in  force  and  receive  effect  in  all  Courts  whatsoever  in  England,  so  j^^^J 
far  as  the  matters  to  which  such  rules  relate  shall  be  respectively  Courts, 
cognizable  by  such  Courts  {ff). 

(ff)  See  King  v.  Sawheaworth,  4  Q.  B.  D.  371. 

PAET  vn. 

Miscellaneous  Provisions. 
[Sect.  92  provides  for  the  transfer  of  books  and  papers  to  the  Supreme  Court.] 
[Sect.  93  relates  to  savings  as  to  circuits.] 

94.  This  Act,  except  so  far  as  herein  is  expressly  directed,  shall  not  Saving  as  to 
affect  the  office  or  position  of  Lord  Chancellor ;  and  the  officers  of  the  ^°{i^J'^^'^' 
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36  &  37  Vict.  Lord  Chancellor  shall  continue  attached  to  him  in  the  same  manner  as 

'^'     '    if  this  Act  had  not  passed ;    and  aU  duties,  which  any  officer  of  the 

Court  of  Chancery  may  now  he  required  to  perform  in  aid  of  any  duty 

whatsoever  of  the  Lord  Chancellor,  may  in  like  manner  be  required  to 

be  performed  by  such  officer  when  transferred  to  the  Supreme  Coiu't, 

and  by  his  successors. 

Saving  as  to         95.  This  Act,  except  so  far  as  is  herein  expressly  directed,  shall  not 

Lancaster.        affect  the  offices,  position,  or  functions  of  the  Chancellor  of  the  County 

Palatine  of  Lancaster. 

[Sect.  96,  saving  as  to  th6  Chancellor  of  the  Exchequer  and  sheriffs,  is  partly 
repealed  by  the  Statute  Law  Kevision  Act,  1883 ;   see  Judicature  Act,  1881,  s.  16.] 

[Sects.  97 — 99  contain  saving  as  to  Lord  Treasurer  and  office  of  Keeeipt  of 
Exchequer,  and  provisions  as  to  the  Grreat  Seal  being  in  commission,  and  as  to 
conunissions  in  Counties  Palatine.] 

Interpretation  100.  In  the  construction  of  this  Act,  unless  there  is  anything  in  the 
erms.  subject  or  context  repugnant  thereto,  the  several  words  hereinafter 

mentioned  shall  have,  or  include,  the  meanings  following  ;  (that  is  to 
say,) 

"  Lord  Chancellor  "  shall  include  Lord  Keeper  of  the  Great  Seal. 

"  The  High  Court  of  Chancery"  shall  include  the  Lord  Chancellor. 

"  The  Court  of  Appeal  in  Chancery  "  shall  include  the  Lord  Chan- 
cellor as  a  judge  on  rehearing  or  appeal. 

"London  Court  of  Bankruptcy"  shall  include  the  Chief  Judge  in 
hankruptcy  (A). 

"The  Treasury"  shall  mean  the  commissioners  of  her  Majesty's 
Treasury  for  the  time  being,  or  any  two  of  them. 

"  Exdes  of  Court"  shall  include  forms. 

"  Cause  "  shall  include  any  action,  suit,  or  other  original  proceeding 
between  a  plaintiff  and  a  defendant,  and  any  criminal  proceeding 
by  the  Crown. 

"  Suit "  shall  include  action. 

"  Action  "  shall  mean  a  civil  proceeding  commenced  by  writ,  or  in 
such  other  manner  as  may  be  prescribed  by  rules  of  Court ;  and 
shall  not  include  a  criminal  proceeding  by  the  Crown. 

"  Plaintiff  "  shall  include  every  person  asking  any  relief  (otherwise 
than  by  way  of  counter-claim  as  a  defendant)  against  any  other 
person  by  any  form  of  proceeding,  whether  the  same  be  taken 
by  action,  suit,  petition,  motion,  summons,  or  otherwise. 

"  Petitioner"  shall  include  every  person  making  any  appUeation  to 
the  Court,  either  by  petition,  motion,  or  summons,  otherwise 
than  as  against  any  defendant. 

"Defendant"  shall  include  every  person  served  with  any  writ  of 
summons  or  process,  or  served  with  notice  of,  or  entitled  to 
attend  any  proceedings. 

"  Party  "  shall  include  every  person  served  with  notice  of,  or  attend- 
ing any  proceeding,  although  not  named  on  the  record. 


JUDICATURE  ACT,   1873.  277 

"  Matter "  shall  include  everv  TOOoeedina:  in  the  Court  not  in  a  36  &  37  Viot. 
cause.  ' 

"  Pleading  "  shall  include  any  petition  or  summons,  and  also  shall 
include  the  statements  in  writing  of  the  claim  or  demand  of  any 
plaintiff,  and  of  the  defence  of  any  defendant  thereto,  and  of  the 
reply  of  the  plaintiff  to  any  counter-claim  of  a  defendant  (i). 

"  Judgment "  shaU  include  decree. 

"  Order  "  shall  include  rule. 

"  Oath  "  shall  include  solemn  affirmation  and  statutory  declaration. 

"  Crown  cases  reserved  "  shall  mean  such  questions  of  law  reserved 
in  criminal  trials  as  are  mentioned  in  the  Act  of  the  eleventh 
and  twelfth  years  of  her  Majesty's  reign,  chapter  seventy-eight. 

"  Pension  "  shall  include  retirement  and  superannuation  allowance. 

"  Existing  "  shall  mean  existing  at  the  time  appointed  for  the  com- 
mencement of  this  Act. 

(A)  This  paragraph  is  repealed  by  Statute  Law  Revision  Act,  1883.  Court  of 

(i)  See  Se  BouUon,  30  W.  R.  596.  Bankruptcy. 
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'  u.  77. 


38  &  39  VICT.  Cap.  77. 

An  Act  to  amend  and  extend  the  Supreme  Court  of  Judicature  Act, 
1873.  [llth  August,  1875.] 

Whebeas  it  is  expedient  to  amend  and  extend  the  Supreme  Court  of 
Judicature  Act,  1873  : 

Be  it  therefore  enacted,  &c.,  as  follows : — 

1.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  Short  title, 
construed  as  one  with  the  Supreme  Court  of  Judicature  Act,  1873  (in  6^,10^0^^411 
this  Act  referred  to  as  the  principal  Act),  and  together  with  the  prin-  36  &  37  Viot. 
cipal  Act  may  he  cited  as  the  Supreme  Court  of  Judicature  Acts,  1873  "•  ^^• 

and  1875,  and  this  Act  may  be  cited  separately  as  the  Supreme  Court 
of  Judicature  Act,  1875. 

2.  This  Act,  except  any  provision  thereof  which  is  declared  to  take  Oommenoe- 
effect.before  the  commencement  of  this  Act,  shall  commence  and  come  ^^^^  °^  ^°^- 
into  operation  on  the  first  day  of  November,  1875  (o). 

(a)  The  remainder  of  this  section  was  repealed  by  the  Appellate  Jurisdiction  Act, 
1876,  s.  24. 

3.  Sect.  3  repeals  part  of  sect.  5  of  the  Act  of  1878,  as  to  the  number  of  judges, 
and  continues : 

The   Lord   Chancellor   shall  not  be  deemed  to  be  a  permaneht 
judge  of  that  Court,  and  the  provisions  of  the  said  section  relating  to 
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&  39  Viot.  tie  appointment  and  style  of  the  judges  of  the  said  High  Court  shall 
'   "    '     not  apply  to  the  Lord  Chancellor  (J). 

{b)  The  Statate  Law  Revision  Act,  1883,  repeals  the  whole  eeotion,  except  the 
paragraph  in  the  text,  and  repeals  also  the  words  "and  style"  in  that  paragraph. 


Constitution 
of  Court  of 
Appeal. 


4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in  the  principal 
Act  referred  to  as  the  Court  of  Appeal,  shaU  be  constituted  as  follows : 
There  shall  be  five  ex-offlcio  judges  thereof,  and  also  so  many  ordinary 
judges,  not  exceeding  three  at  anyone  time  (c)  as  her  Majesty  shaU  from 
time  to  time  appoint. 

The  ex-officio  judges  shall  be  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  EoUs,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer  {d). 

The  first  ordinary  judges  of  the  said  Court  shall  be  the  present 
Lords  Justices  of  Appeal  in  Chancery,  and  such  one  other  person  as 
her  Majesty  may  be  pleased  to  appoint  by  letters  patent.  Such 
appointment  may  be  made  either  before  or  after  the  commencement  of 
this  Act,  but  if  made  before  shall  take  effect  at  the  commencement  of 
the  Act. 

The  ordinary  Judges  of  the  Court  of  Appeal  shall  be  styled  Justices  of 
Appeal  (d). 

The  Lord  Chancellor  may  by  writing  addressed  to  the  President  of 
any  one  or  more  of  the  following  divisions  of  the  High  Court  of 
Justice,  that  is  to  say,  the  Queen's  Bench  Division,  the  Common  Pleas 
Division,  the  Exchequer  Division  (d),  and  the  Probate,  Divorce,  and 
Admiralty  Division,  request  the  attendance  at  any  time,  except  during 
the  times  of  the  spring  or  summer  circuits,  of  an  additional  judge  from 
such  division  or  divisions  (not  being  ex-o£B.cio  judge  or  judges  of  the 
Court  of  Appeal)  at  the  sittings  of  the  Court  of  Appeal,  and  a  judge, 
to  be  selected  by  the  division  from  which  his  attendance  is  requested, 
shall  attend  accordingly. 

Every  additional  judge,  during  the  time  that  he  attends  the  sittings 
of  her  Majesty's  Court  of  Appeal,  shall  have  all  the  jurisdiction  and 
powers  of  a  judge  of  the  said  Court  of  Appeal,  but  he  shall  not  other- 
wise be  deemed  to  be  a  judge  of  the  said  Court,  or  to  have  ceased  to 
be  a  judge  of  the  division  of  the  High  Court  of  Justice  to  which  he 
belongs. 

Section  fifty  four  of  the  principal  Act  is  hereby  repealed,  and  instead 
thereof  the  following  enactment  shall  take  effect  {d) :  No  judge  of  the 
said  Court  of  Appeal  shall  sit  as  a  judge  on  the  hearing  of  an  appeal 
from  any  judgment  or  order  made  by  himself,  or  made  by  any 
Divisional  Court  of  the  High  Court  of  which  he  was  and  is  a  mem- 
ber (e). 

"Whenever  the  office  of  an  ordinary  judge  of  the  Court  of  Appeal 
becomes  vacant  a  new  judge  may  be  appointed  thereto  by  her  Majesty 
by  letters  patent. 

(c)  These  words  in  italics  are  repealed  by  sect.  15  of  the  Appellate  Jurisdiotiou 
Act,  1876. 
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(d)  These  words  in  italics  are  repealed  by  the  Statute  Law  Eevision  Act,  1883.      38  &  39  Viot. 
The  style  of  the  ordinary  judges  of  the  Court  of  Appeal  is  "Lords  Justices  of      c.  77,  s.  4. 

Appeal  "  (Judicature  Act,  1877,  s.  4).    See  also  as  to  the  Court  of  Appeal,  Judioa-    : 

tnre  Act,  1881,  «.  11,  and  the  Appellate  Jurisdiction  Act,  1876.  Style  of 

(e)  See  Fisher  v.  Val  Travers  Asphalte  Co.,  1  0.  P.  D.  259.  judges. 

[Sect.  5  provides  for  the  tenure  of  office  of  judges,  and  oaths  of  office,  and 
that  the  judges  are  not  to  sit  in  the  House  of  Commons  ;  and  sect.  6  provides  for 
the  precedence  of  the  judges.] 

7.  Any  jurisdiction  usually  vested  in  the  Lords  Justices  of  Appeal  Jurisdiction 
in  Chancery,  or  either  of  them,  in  relation  to  the  persons  and  estates  j^^^Ji^^^in 
of  idiots,  lunatics,  and  persons  of  unsound  mitid,  shall  he  exercised  respect  of 
by  such  judge  or  judges  of  the  High  Court  of  Justice  or  Court  of  l^™a*ics. 
Appeal  as  may  he  intrusted  by  the  sign  manual  of  her  Majesty  or  her 
successors  with  the  care  and  commitment  of  the  custody  of  such  per- 
sons and  estates ;  and  all  enactments  referring  to  the  Lords  Justices  as 
so  intrusted  shall  be  construed  as  if  such  judge  or  judges  so  intrusted 
had  been  named  therein,  instead  of  such  Lords  Justices  :  Provided  that 
each  of  the  persons  who  may  at  the  conunencement  of  the  principal 
Act  be  Lords  Justices  of  Appeal  in  Chancery  shall,  during  such  time 
as  he  continues  to  be  a  judge  of  the  Court  of  Appeal,  and  is  intrusted 
as  aforesaid,  retain  the  jurisdiction  vested  in  him  in  relation  to  such 
persons  and  estates  as  aforesaid  (/). 

(/)  See  Judicature  Act,  1873,  s.  17,  ante,  p.  252. 

[Sect.  8  relates  to  the  judge  and  registrar  of  the  Court  of  Admiralty ;  it  is  partly 
repealed  by  the  Statute  Law.  Eevision  Act,  1883.] 

[Sect.  9,  relating  to  the  London  Bankruptcy  Court,  is  repealed  by  sect.  169  of  the 
Bankruptcy  Act,  1883.] 

10.  Whereas,  by  section  twenty-five  of  the  principal  Act,  after  reciting  Amendment 
that  it  is  expedient  to  amend  and  declare  the  law  to  be  thereafter  yj^,).  ^  gg 
administered  in  England  as  to  the  matters  next  thereinafter  mentioned,  s.  25,  as  to 
certain  enactments  are  made  with  respect  to  the  law,  and  it  is  expedient  ^^^^^  certain 
to  amend  the  said  section :  Be  it  therefore  enacted  as  follows  : —  points. 

Sub-section  one  of  clause  twenty-five  of  the  principal  Act  is  hereby 
repealed,  and  instead  thereof  the  following  enactment  shall  take 
effect;  (that  is  to  say,)  in  the  administration  by  the  Court  of  the 
assets  of  any  person  who  may  die  after  the  commencement  of  this 
Act,  and  whose  estate  may  prove  to  be  insufficient  for  the  payment 
in  full  of  his  debts  and  liabUities,  and  in  the  winding-up  of  any 
company  under  the  Companies  Acts,  1862  and  1867,  whose  assets 
may  prove  to  be  insufficient  for  the  payment  of  its  debts  and 
liabilities  and  the  cost  of  winding-up,  the  same  rules  shall  prevail 
and  be  observed  as  to  the  respective  rights  of  secured  and  unse- 
cured creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to 
the  valuation  of  annuities  and  future  and  contingent  liabilities 
respectively,  as  may  be  in  force  for  the  time  being  under  the  law 
of  bankruptcy  with  respect  to  the  estates  of  persons  adjudged 
bankrupt ;  and  all  persons  who  in  any  such  case  would  be  entitled 
to  prove  for  and  receive  dividends  out  of  the  estate  of  any  such 
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deceased  person,  or  out  of  the  assets  of  any  such  company,  may 
come  in  under  the  decree  or  order  for  the  administration  of  such 
estate,  or  under  the  winding-up  of  such  company,  and  make  such 
claims  against  the  same  as  they  may  respectively  he  entitled  to  hy 
virtue  of  this  Act. 
In  sTih-section  seven  of  the  said  section  the  reference  to  the  date  of 
the  passing  of  the  principal  Act  shall  he  deemed  to  refer  to  the 
date  of  the  commencement  of  the  principal  Act  (jr). 

(y)  Before  this  Act  a  creditor  who  had  not  realized  his  security  could  prove  against 
the  assets  of  his  deceased  debtor  for  the  whole .  deht,  and  receive  a  dividend.  He 
could  then  realize  his  security,  and  if  he  received  in  the  whole  more  than  20a.  in  the 
pound,  he  paid  over  the  excess  {Mason  v.  Bogg,  2  My.  &  Cr.  443).  The  same  rule 
prevailed  in  the  winding-upof  acompany  (Kelloek's  Case,  3  Ch.  769).  In  bankruptcy 
the  rule  was  different.  The  creditor  could  only  prove  for  the  balance  of  his  debt 
after  deducting  the  value  of  his  security.  The  principal  object  of  this  section  is  to 
make  this  rule  in  bankruptcy  applicable  to  administration  of  the  assets  of  deceased 
persons,  and  to  winding-up  [Re  Withernsea  Srich  Works,  16  Ch.  D.  337)  ;  it  is  not 
intended  to  enlarge  the  assets  of  an  insolvent  estate,  but  only  to  vary  the  lights  of 
the  persons  entitled  to  them  [Me  JD'Epineuil,  20 -Ch.  D.  217).;  and  see  also  Zee  v. 
Nuttall,  12  Oh.  D.  61.  And  it  affects  only  the  rights  of  the  class  of  secured  creditors 
as  against  those  of  the  class  of  unsecured  creditors ;  it  does  not  afitect  the  rights 
inter  se  of  the  members  of  those  classes  [Se  Maggi,  Wineliouse  v.  WineJwuse,  20  Ch.  D. 
545  ;  Smith  v.  Morgan,  5  C.  P.  D.  337).  See  also  as  to  the  object  of  the  section, 
Mersey  Steel  Co.  v.i%for,  9  Q.  B.  D.  648 ;  Se  Sopkins,  18  Ch.  D.  370  ;  Se  Albion 
Steel  Co.,  7  Ch.  D.  547.  As  to  the  meaning  of  "  secured  creditor,"  see  Se  Stanhope 
Collieries  Co.,  H  Ch.  D.  160  ;  Hx  parte  Joselyne,  8  Ch.  D.  327  ;  Ex  parte  Nelson,  14  Ch. 
D.  41.  An  executor's  right  of  retainer  does  not  make  him  a  secured  creditor,  nor  is 
such  right  affected  by  the  section  [Zee  v.  Nuttall).  The  section  is  not  retrospective 
(Se  Suehe  ^  Co.,  I  Ch.  D.  48 ;  Se  Fhcenix  Steel  Co.,  24  W.  E.  19  ;  "W.  N.  (1875), 
187;  Sherwin  v.  Selkirk,  12  Ch.  D.  68). 

The  provisions  of  sect.  6  of  the  Bankruptcy  Act,  1869,  were  held  not  -to  be 
imported  into  winding-up  proceedings  by  this  section  {Moor  v.  Anglo-Italian  Bank, 
10  Ch.  D.  681) ;  nor  those  of  sect.  87  as  to  the  sheriff  holding  for  fourteen  days 
the  proceeds  of  goods  taken  in  execution  {Se  Withernsea  Brick  Works,  16  Ch.  D. 
337,  approving  Se  Sichards,  11  Ch.  D.  676,  and  overruling  iJ«  Frintimg  Co.,  8  Ch. 
D.  S35) ;  nor  those  of  sect.  34  as  to  the  landlord's  right  of  distress  for  one  year's 
rent  {Thomas  v.  Patent  Zionite  Co.,  17  Ch.  D.  250) ;  nor  the  rules  as  to  reputed 
ownership  {Se  Crumlin  Co.,  11  Ch.  D.  765) ;  and  see  also  Se  Westbourne  Grove  Co., 
5  Ch.  D.  248.  As  to  sect.  32  (priority  of  wages)  see  Se  Association  of  Zand  Financiers, 
16  Ch.  D.  373,  and  cases  there  cited,  (see  now  Companies  Act,  1883) ;  Se  Albion 
Steel  Cn.,  7  Ch.  D.  547.  But  the  section  enables  a  claim  to  be  made  in  respect  of 
a  contingent  liability  which  ripens  into  an  actual  debt  during  the  winding-up  {Se 
Northern  Insurance  Co.,  17  Ch.  D.  337;  Se  Bridges,  ibid.  342). 

The  mutual  credit  rules  do  not  apply  to  the  case  of  calls  on  shareholders  {Gill's 
Case,  12  Ch.  D.  755  ;  Se  Whitehouse,  9  Ch.  D.  595;  Ex  parte  BranwMte,  48  L.  J. 
Ch.  463) ;  and  see  Green  v.  Smith,  22  Oh.  D.  586.  The  section  has  not  altered  the 
rule  entitling  a  creditor,  who  is  also  a  shareholder,  to  receive  a  dividend  on  his 
debt  if  he  has  paid  all  calls  made  on  him  {Se  West  of  England  Bank,  1 2  Ch.  D.  823). 
A  company  in  liquidation  must  be  deemed  to  be  insolvent  until  the  contrary  is 
shown  {Se  Milan  Co.,  25  Ch.  D.  p.  591). 

The  provisions  of  the  Bankruptcy  Act,  1883,  which  take  away  the  priority  of  the 
Crown  in  the  distribution  of  assets  in  bankruptcy,  have  not  been  incorporated  into 
the  Companies  Act,  1862,  so  as  to  bar  the  prerogative  right  of  the  Crown  to  issue 
process  and  obtain  payment  in  fuU  against  a  company  in  liquidation  (Se  Oriental 
Bank  (2),  W.  N.  (;i884),  204). 

In  administration,  the  riiles  as  to  valuation  when  a  secured  creditor  seeks  to 
prove  for  a  balance  now  apply  {Se  Sopkins,  18  Ch.  D.  370) ;  but  it  was  held  that 
the  section  did  not  apply  the  rules  in  bankruptcy  so  as  to  make  an  unregistered 
bill  of  sale  void  as  against  the  unsecured  creditors  of  an  insolvent  estate  {Se 
S'Epineuil,  20  Ch.  D.  217  ;  Se  Knott,  7  Ch.  D.  549,  ,n.  ;  seenow45  &46  Viot.  o.  43). 
A  creditor  of  an  insolvent  estate  whose  debt  bears  interest  is  not  entitled  to  interest 
up  to  the  day  of  payment,  but  only  to  the  date  of  the  judgment  for  adminis- 
tration, which  by  this  section  is  equivalent  to  an  adjudication  in  bankruptcy 
{Se  Simmers,  13  Ch.  D.  136). 

The  section  does  not  make  all  debts  payable  pari  passu  ;  and  if  a  creditor  recovers 
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judgment  against  the  executor  before  a  judgment  for  administration  he  is  still  38  &  39  Viot. 
entitled  to  priority  over  other  creditors  of  equal  degree  (He  Maggi,  Winehouse  v.     u.  77,  s.  10. 
Winehouse,  20  Ch.  D.  645).  

In  Grem  v.  Smith,  22  Ch.  D.  586,  it  was  held  that  the  mutual  credit  clause 
(s.  39)  of  the  Bankruptcy  Act,  1869,  would  not  be  applied  in  administration 
until  it  was  shown  that  the  estate  was  insolvent,  but  the  Court  might  direct  that 
a  debt  claimed  on  behalf  of  the  estate  from  a  creditor  should  be  paid  into  Court  to 
a  separate  account,  with  liberty  to  the  creditor  to  apply  in  case  the  estate  should 
prove  to  he  insolvent. 

As  to  the  form  of  the  judgment  in  a  creditor's  administration  action  when  it  is 
anticipated  that  the  estate  may  prove  insolvent,  see  Re  Sildich,  29  W.  E.  733  ; 
contra.  Me  Murray,  30  W.  R.  283. 

By  section  125  of  the  Bankruptcy  Act,  1883,  any  creditor  of  a  deceased  debtor,  Admiuis- 
whose  debt  would  have  been  sufficient  to  support  a  bankruptcy  petition  against  the  tration  in 
debtor  if  he  had  been  alive,  may  present  a  petition  praying  for  an  order  for  the  bankruptcy 
administration  of  the  estate  of  the  deceased  debtor  according  to  the  law  of  bank-  under  Bank- 
ruptcy.    The  order  may  be  made  unless  the  Court  is  satisfied  that  there  is  a  rea-  ruptoy  Act, 
sonable  probability  that  the  estate  wUl  be  sufficient  for  the  payment  of  debts.    But  1883. 
no  order  can  be  made  for  one  month  after  the  grant  of  probate  or  administration, 
except  with  the  concurrence  of  the  personal  representative,  or  unless  the  petitioner 
proves  that  the  debtor  committed  an  act  of  bankruptcy  within  three  months  before 
his  death  ;  and  no  petition  can  be  presented  after  proceedings  have  been  com- 
menced for  administration  of  the  estate  in  any  Court  of  justice.     The  latter  Court, 
however,  may  on  proof  that  the  estate  is  insufficient  for  payment  of  debts,  transfer 
the  proceedings  to  the  Bankruptcy  Court,  which  may  thereupon  make  an  order  for 
administration  in  bankruptcy.      The  estate  will  then  vest  in  the  official  receiver, 
and  he  will  deal  with  it  in  accordance  with  the  provisions  of  the  Bankruptcy  Act ; 
but  the  funeral  and  testamentary  expenses  will  be  paid  in  priority  to  other  claims. 
See  Ex  parte  May,  13  Q.  B.  D.  552. 

11.  Subject  to  any  rules  of  Court  and  to  the  provisions  of  the  prin-  Proviaon  as 
cipal  Act  and  this  Act  and  to  the  power  of  transfer,  every  person  by  anv^l^tS 
whom  any  cause  or  matter  may  be  commenced  in  the  said  High  Court  (subject  to 
of  Justice  shall  assign  (A)  such  cause  or  matter  to  one  of  the  divisions  ^gogg  ^ 
of  the  said  High  Court  as  he  may  think  fit,  by  marking  the  document  what  division 
by  which  the  same  is  commenced  with  the  name  of  such  division,  and  ■  ^  J^hatu^'."" 
giving  notice  thereof  to  the  proper  officer  of   the  Court :  Provided  tion  for  36  & 
that—  37  Vict.  c.  66, 

s.  35. 

(1.)  All  interlocutory  and  other  steps  and  proceedings  in  or  before 
the  said  High  Court  in  any  cause  or  matter  subsequent  to 
the'  commencement  thereof,  shall  be  taken  (subject  to  any 
rules  of  Court  and  to  the  power  of  transfer)  in  the  division 
of  the  said  High  Court  to  which  such  cause  or  matter  is  for 
the  time  being  attached  ;  and, 

(2.)  If  any  plaintiff  or  petitioner  shall  at  any  time  assign  his  cause 
or  matter  to  any  division  of  the  said  High  Court  to  which, 
according  to  the  rules  of  Court  or  the  provisions  of  the  prin- 
cipal Act  or  this  Act,  the  same  ought  not  to  be  assigned,  the 
Court,  or  any  judge  of  such  division,  upon  being  informed 
thereof,  may,  on  a  summary  application  at  any  stage  of  the 
cause  or  matter,  direct  the  same  to  be  transferred  to  the 
division  of  the  said  Court  to  which,  according  to  such  rules 
or  provisions,  the  same  ought  to  have  been  assigned,  or  he 
may,  if  he  think  it  expedient  so  to  do,  retain  the  same  in 
the  division  in  which  the  same  was  commenced ;  and  all  steps 
and  proceedings  whatsoever  taken  by  the  plaintiff  or  peti- 
tioner or  by  any  other  party  in  any  such  cause  or  matter,  and 
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all  orders  made  therein  by  the  Court  or  any  judge  thereof 
before  any  such  transfer  shall  be  valid  and  effectual  to  aU 
intents  and  purposes  in  the  same  manner  as  if  the  same 
respectively  had  been  taken  and  made  in  the  proper  division 
of  the  said  Court  to  ■which  such  cause  or  matter  ought  to 
have  been  assigned ;  and, 

[Sub-sect.  3  relates  to  the  Probate  Division  only.] 

(/i)  As  to  choice  of  division,  see  Ord.  V.,  rr.  5 — 9,  infra. 

12.  Every  appeal  to  the  Court  of  Appeal  shaU,  where  the  subject- 
matter  of  the  appeal  is  a  final  order,  decree,  or  judgment,  be  heard 
before  not  less  than  three  judges  of  the  said  Court  sitting  together, 
and  shall  when  the  subject-matter  of  the  appeal  is  an  interlocutory 
order,  decree,  or  judgment,  be  heard  before  not  less  than  two  judges 
of  the  said  Court  sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees,  orders,  or  judgments 
are  final,  and  what  are  interlocutory,  shall  be  determined  by  the  Court 
of  Appeal  (j). 

Subject  to  the  provisions  contained  in  this  section  the  Court  of  Appeal 
may  sit  in  two  divisions  at  the  same  time. 

[i]  As  to  final  and  interlocutory  decrees,  &o.,  see  Ord.  LVIII.  rr.  3,  15,  infra. 

[Sect.  13  amends  sect.  60  of  the  Act  of  1873,  as  to  the  appointment  of  district 
registrars;  see  note  («),  ante,  p.  269.] 

14.  Whereas  under  section  eighty-seven  of  the  principal  Act,  solici- 
tors and  attorneys  will  after  the  commencement  of  that  Act  be  called 
solicitors  of  the  Supreme  Court :  Be  it  therefore  enacted  that — 

The  registrar  of  attorneys  and  solicitors  in  England  shall  be  called 
the  registrar  of  solicitors,  and  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  the  Lord  Chief  Baron,  or  any  two  of  them,  may,  from  time 
to  time,  hy  regulation  adapt  any  enactments  relating  to  attorneys,  and  any 
declaration,  certificate,  or  form  required  under  those  enactments,  to  the 
solicitors  of  the  Supreme  Court  under  section  eighty-seven  of  the  principal 
Act  (k). 

[k)  The  words  in  italics  are  repealed  hy  the  Statute  Law  Revision  Act,  1883. 

15.  It  shall  be  lawful  for  her  Majesty  from  time  to  time,  by  Order 
in  Council,  to  direct  that  the  enactments  relating  to  appeals  from  County 
Courts  shall  apply  to  any  other  inferior  Court  of  Eecord ;  and  those 
enactments,  subject  to  any  exceptions,  conditions  and  limitations  con- 
tained in  the  order,  shall  apply  accordingly,  as  from  the  date  mentioned 
in  the  order. 

[Sect.  16,  as  to  rules  of  Court,  is  repealed  hy  the  Statute  Law  Eevision  Act, 
1883.] 

Provision  as         17.  Her  Majesty  may  at  any  time  after  the  passing  and  before  the 
&c™f  ruks  of  commencement  of  this  Act,  by  Order  in  Council,  made  upon  the  recom- 
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mendatlon  of  the  Lord  Chancellor,  and  the  Lord  Chief  Justice  of  Eng-  38  &  39  Viot. 
land,  the  Master  of  the  Eolls,  the  Lord  Chief  Justice  of  the  Common  .  °'     '  °"  ^  ' 
Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  and  the  Lords  Justices  Court  before 
of  Appeal  in  Chancery,  or  any  five  of  them,  and  the  other  judges  of  commenoe- 
the  several  Courts  intended  to  be  united  and  consolidated  by  the  prin-  ment  of  the 
cipal  Act  as  amended  by  this  Act,  or  of  a  majority  of  such  other  judges,  gtitiition  for " 
make  any  further  or  additional  rules  of  Court  for  carrying  the  principal  36  &  37  Viot. 
Act  and  this  Act  into  effect,  and  in  particular  for  all  or  any  of  the  fol-  gg^H^and' 
lowing  matters,  so  far  as  they  are  not  provided  for  by  the  rules  in  the  Soh. 
first  schedule  to  this  Act ;  that  is  to  say, 

(1.)  Eor  regulating  the  sittings  of  the  High  Court  of  Justice  and  the 

Court  of  Appeal,  and  of  any  divisional  or  other  Courts  thereof 

respectively,  and  of  the  judges  of  the  said  High  Court  sitting 

in  chambers ;  and, 
(2.)  For  regulating  the  pleading,  practice  andprocedm-e  in  the  High 

Court  of  Justice  and  Court  of  Appeal ;  and, 
(3.)  Generally,  for  regulating  any  matters  relating  to  the  practice 

and  procedure  of  the  said  Courts  respectively,  or  to  the  duties 

of  the  officers  thereof,  or  of  the  Supreme  Court,  or  to  the 

costs  of  proceedings  therein. 
From  and  after  the  commencement  of  this  Act,  the  Supreme  Court  la  substitu- 
may  at  any  time,  with  the  concurrence  of  a  majority  of  the  judges  ^?ym,  c  66 
thereof  present  at   any  meeting  for  that  purpose  held  (of  which  s.  74. 
majority  the  Lord  Chancellor  shall  be  one),  alter  and  annul  any  rules 
of  Court  for  the  time  being  in  force,  and  have  and  exercise  the  same 
power  of  making  rules  of  Court  as  is  by  this  section  vested  in  her 
Majesty  in  Council  on  the  recommendation  of  the  said  judges  before 
the  commencement  of  this  Act. 

All  rules  of  Court  made  in  pursuance  of  this  section  shall  be  laid 
before  each  House  of  Parliament  within  such  time  and  shall  be 
subject  to  be  annulled  in  such  manner  as  is  in  this  Act  provided. 

All  rules  of  Court  made  in  piu-suance  of  this  section,  if  made 
before  the  commencement  of  this  Act,  shall  from  and  after  the  com- 
mencement of  this  Act,  and  if  made  after  the  commencement  of  this 
Act  shall  from  and  after  they  come  into  operation,  regulate  all  matters 
to  which  they  extend,  until  annulled  or  altered  in  pursuance  of  this 
section. 

The  reference  to  certain  judges  in  section  twenty-seven  of  the 
principal  Act  shall  be  deemed  to  refer  to  the  judges  mentioned  in  this 
section  as  the  judges  on  whose  recommendation  an  Order  in  Council 
may  be  made  (J). 

U)  The  words  in  italics  are  repealed  by  the  Statute  Law  Eevision  Act,  1883. 

As  to  the  power  to  make  rules,  see  Appellate  Jurisdiotion  Act,  1876,  s.  17; 
Judicature  (Officers)  Act,  1879,  s.  22  ;  Judicature  Act,  1881,  s.  19  ;  Judicature  Act, 
1884,  s.  23. 

18.  All  rules  and  orders  of  Court  in  force  at  the  time  of  the  Provision  as 
commencement  of  this  Act  in  the  Court  of  Probate,  the  Court  for  Pr^te°^ 
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38  &  39  Vict, 
c.  77,  o.  18. 

DiToroe  and 
Admiralty 
Court,  being 
rules  of  the 
High  Court, 
— in  substi- 
tution for 
36  &  37  Vict, 
c.  66,  s.  70. 


Provision  as 
to  Act  not 
affecting 
rules  of 
evidence  or 
juries, — ^in 
substitution 
for  36  &  37 
Vict.  0.  66, 
s.  72. 


Provision  for 
saving  of 
existing  pro- 
cedure of 
Courts  when 
not  incon- 
sistent with 
this  Act  or 
rules  of 
Court, — in 
substitution 
for  36  &  37 
Vict.  c.  66, 
B.  73. 


Nothing  in 
principal  Act 
to  prejudice 
right  to  have 
issues  sub- 
mitted, &c. 


Divorce  and  Matrimonial  Causes,  and  the  Admiralty  Court,  or  in 
relation  to  appeals  from  the  Chief  Judge  in  Bankruptcy,  or  from  the 
Court  of  Appeal  in  Chancery  in  bankruptcy  matters,  except  so  far  as 
they  are  expressly  varied  by  the  first  schedule  hereto  or  hy  rules  of 
Court  made  hy  Order  in  Council  before  the  commencement  of  this  Act, 
shall  remain  and  be  in  force  in  the  High  Court  of  Justice  and  in  the 
Court  of  Appeal  respectively  untU.  they  shall  respectively  be  altered  or 
annulled  by  any  rules  of  Court  made  after  the  commencement  of  this 
Act  (m). 

[The  rest  of  the  section  relates  only  to  the  Probate  and  Divorce  Court.] 

{m)  The  words  in  italics  are  repealed  by  Statute  Law  Revision  Act,  1883. 

[Sect.  19,  relating  to  criminal  procedure,  was  repealed  in  part  by  Statute  Law 
Revision  Act,  1883.] 

20.  Nothing  in  this  Act  or  in  the  first  schedule  hereto,  or  in  any  rules 
of  Court  to  be  made  under  this  Act,  save  as  far  as  relates  to  the  power 
of  the  Court  for  special  reasons  to  allow  depositions  or  affidavits  to  be 
read,  shall  affect  the  mode' of  giving  evidence  by  the  oral  examination 
of  witnesses  in  trials  by  jury,  or  the  rules  of  evidence,  or  the  law 
relating  to  jurymen  or  juries  («). 

(«)  The  words  in  italics  are  repealed  by  Statute  Law  Revision  Act,  1883. 

21.  Save  as  by  the  principal  Act  or  this  Act,  or  by  any  rules  of 
Court,  may  be  otherwise  provided,  all  forms  and  methods  of  procedure 
which  at  the  commencement  of  this  Act  were  in  force  in  any  of  the 
Courts  whose  jurisdiction  is  by  the  principal  Act  or  this  Act  transferred 
to  the  said  High  Court  and  to  the  said  Court  of  Appeal  respectively, 
under  or  by  virtue  of  any  law,  custom,  general  order,  or  rules  what- 
soever, and  which  are  not  inconsistent  with  the  principal  Act  or  this 
Act  or  with  any  rules  of  Court,  may  continue  to  be  used  and  practised, 
in  the  said  High  Court  of  Justice  and  the  said  Court  of  Appeal  respec- 
tively, in  such  and  the  like  cases,  and  for  such  and  the  like  purposes, 
as  those  to  which  they  would  have  been  applicable  in  the  respective 
Courts  of  which  the  jurisdiction  is  so  transferred,  if  the  principal  Act 
and  this  Act  had  not  passed. 

22.  "Wiereas  by  section  forty-six  of  the  principal  Act  it  is  enacted 
that  "  any  judge  of  the  said  High  Court  sitting  in  the  exercise  of  its 
jurisdiction  elsewhere  than  in  a  Divisional  Court  may  reserve  any  case, 
or  any  point  in  a  case,  for  the  consideration  of  a  Divisional  Court,  or 
may  direct  any  case  or  point  in  a  case  to  be  argued  before  a  Divisional 
Court :"  Be  it  hereby  enacted,  that  nothing  in  the  said  Act,  nor  in  any 
rule  or  order  made  under  the  powers  thereof  or  of  this  Act,  shaE  take 
away  or  prejudice  the  right  of  any  party  to  any  action  to  have  the 
issues  for  trial  by  jury  submitted  and  left  by  the  judge  to  the  jury 
before  whom  the  same  shall  come  for  trial,  with  a  proper  and  complete 
direction  to  the  jury  upon  the  law,  and  as  to  the  evidence  applicable 
to  such  issues : 
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Provided  also,  that  the  said  right  may  he  enforced  either  by  motion  38  &  39  Vict, 
in  the  High  Court  of  Justice  or  hy  motion  in  the  Court  of  Appeal,    "•  ^^'  "•  ^^' 
founded  upon  an  exception  entered  upon  or  annexed  to  the  record. 

[Sect.  23  relates  to  alterations  in  the  regulation  of  the  oirouits.] 

24.  Where  any  provisions  in  respect  of  the  practice  or  procedure  of  Additional 
any  Courts  the  jurisdiction  of  which  is  transferred  by  the  principal  re°^Itl!ou°of 
Act  or  this  Act  to  the  High  Court  of  Justice  or  the  Court  of  Appeal,  practice  and 
are  contained  in  any  Act  of  Parliament,  rules  of  Court  may  be  made  ruleTof'court 
for  modifying  such  provisions  to  any  extent  that  may  be  deemed 
necessary  for  adapting  the  same  to  the  High  Court  of  Justice  and  the 

Court  of  Appeal,  without  prejudice  nevertheless  to  any  power  of  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  to  make  any 
rules  with  respect  to  the  Paymaster-General,  or  otherwise. 

Any  provisions  relating  to  the  payment,  transfer,  or  deposit  into, 
or  in,  or  out  of  any  Court  of  any  money  or  property,  or  to  the  dealing 
therewith,  shall,  for  the  purposes  of  this  section,  be  deemed  to  be 
provisions  relating  to  practice  and  procedure. 

The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  may 
from  time  to  time,  by  order,  determine  to  what  accounts  and  how 
intituled  any  such  money  or  property  as  last  aforesaid,  whether  paid, 
transferred,  or  deposited  before  or  after  the  commencement  of  this 
Act,  is  to  be  carried,  and  modify  all  or  any  forms  relating  to  such 
accoimts ;  and  the  Governor  and  Company  of  the  Bank  of  England, 
and  all  other  companies,  bodies  corporate,  and  persons,  shall  make 
such  entries  and  alterations  in  their  books  as  may  be  directed  by  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  for  the  purpose 
of  carrying  into  effect  any  such  order  (o). 

(o)  See  Gloucestershire  SanMng  Co.  v.  FMllipps,  12  Q.  B.  D.  533. 

25.  Every  Order  in  Council  and  rule  of  Court  required  by  this  Act  to  Orders  and 
be  laid  before  each  House  of  Parliament  shall  be  so  laid  within  forty  j^|\efore 
days  next  after  it  is  made,  if  Parliament  is  then  sitting,  or  if  not,  Parliament, 
within  forty  days  after  the  commencement  of  the  then  next  ensuing  ^^°-  ^?'X  ^® 
session;  and  if  an  address  is  presented  to  her  Majesty  by  either  House  address  from 
of  Parliament,  within  the  next  subsequent  forty  days  on  which  the  either  House, 
said  House  shaU  have  sat,  praying  that  any  such  rule  or  order  may  be 
annulled,  her  Majesty  may  thereupon  by  Order  in  Council  annul  the 

same  ;  and  the  rule  or  order  so  annulled  shall  thenceforth  become  void 

and  of  no  effect,  but  without  prejudice  to  the  validity  of  any  proceedings 

which  may  in  the  meantime  have  been  taken  under  the  same. 

This  section  shaU  come  into  operation  immediately  on  the  passing  of 

this  Act. 

[Sect.  26  relates  to  the  fixing  and  oolleotiou  of  fees  in  the  High  Court  and  Court 
of  Appeal ;  it  was  partly  repealed  by  the  Statute  Law  Revision  Act,  1883.  As  to 
Court  fees,  see  infra.'\ 

[Sect.  27,  relating  to  the  Courts  at  Lancaster  and  Durham,  was  repealed  hy  the 
Statute  Law  Revision  Act,  1883.] 
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38  &  39  Viot.  [By  sects.  28  and  29  the  Treasury  is  to  account  for  fees  and  expenditure,  and  the 
c.77,ss.28,29.  law  as  to  payments  to  the  senior  puisne  judge  of  the  Queen's  Bench  and  Queen's 
coroner  is  amended;  sect.  29  is  partly  repealed  by  Statute  Law  Revision  Act,  1883.] 

[Sect.  30  repeals  sect.  16  of  the  Chancery  Funds  Act;  1872  (p.  203,  ante),  and 
provides  that  rules  may  be  made  under  sect.  18  of  the  same  Act  (p..  208,  ante),  with 
respect-to  the  investment  of  monies  in  Court  in  securities,  and  the  conversion  of 
securities  in  Court  into  money.] 

[Sect.  31  abolished  the  office  of  Secretary  to  the  Visitors  of  Lunatics ;  it  was 
repealed  by  Statute  Law  Revision  Act,  1883.] 

[Sect.  32,  amending  the  Banlmiptoy  and  Insolvency  Acts  of  1869  as  to  payment 
of  unclaimed  bankruptcy  dividends,  was  repealed,  as  from  Jan.  1,  1884,  by  the 
Bankruptcy  Act,  1883,  s.  169.] 

33.  Prom  and  after  the  commencement  of  tMs  Act  there  Bhall  be 
repealed — 

(1.)  The  Acts  specified  in  the  Second  Schedule  to  this  Act,  to  the 
extent  in  the  third  column  of  that  schedule  mentioned,  tvilhout 
prejudice  to  anything  done  or  suffered  before  the  said  commence- 
ment under  the  enactments  hereby  repealed  ;  also, 

(2.)  Any  other  enactment  inconsistent  with  this  Act  or  the  principal 
Act(p). 

(p)  The  words  in  italics  were  repealed  by  Statute  Law  Revision  Act,  1883. 

[Sect.  34,  amending  part  of  sect.  77  of  the  Act  of  1873,  is  repealed  by  Statute 
Law  Revision  Act,  1883.] 

[Sect.  35  amends  sect.  79  of  the  Act  of  1873  as  to  chamber  clerks.] 

Mrst  Schedule. 

[This  schedule,  containing  the  Rules  of  the  Supreme  Court,  1875,  is  repealed  by 
Statute  Law  Revision  Act,  1883.] 

Second  SclieduU. 

[This  schedule,  repealing  certain  sections  of  the  Bankruptcy  and  other  Acts, 
and  of  the  Judicature  Act,  1873,  is  repealed  by  Statute  Law  Revision  Act,  1883.] 


39  &  40  Viot. 
c.  59. 


Short  title. 


Commence- 
ment of  Act. 


APPELLATE  JURISDICTION  ACT,  1876. 

39  &  40  VICT.  Cap.  59. 

An  Act  for  amending  the  Law  in  respect  of  the  Appellate  Jurisdiction 

of  the  House  of  Lords ;  and  for  other  purposes, 

[llth  August,  1876.] 
Be  it  bkacted,  &c.  as  follows  : — 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Appellate  Juris- 
diction Act,  1876." 

2.  This  Act  shall,  except  where  it  is  otherwise  expressly  provided, 
come  into  operation  on  the  first  day  of  November,  one  thousand  eight 
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hundred  and  seventy-six,  which,  day  is  hereinafter  referred  to  as  the  39  &  40  Vict. 

c  69  a  2 
commencement  of  this  Act.  ' 

Appeal. 
[Sects.  3—13  relate  to  the  House  of  Lords.] 

Amendment  of  Acts. 

[Sect.  14  amends  the  constitution  of  the  Judicial  Committee  under  34  &  35  Vict. 
o.  91,  and  provides  that  on  the  death  or  resignation  of  the  paid  judges  of  the 
Judicial  Committee  of  the  Privy  CounoU,  her  Majesty  may  appoint  a  third  and 
fourth  Lord  of  Appeal  in  Ordinary ;  and  also  provides  for  the  appointment  of 
assessors  in  the  hearing  of  ecclesiastical  cases.] 

[Sect.  15  has  heen  in  part  repealed  by  the  Statute  Law  Revision  Act,  1883,  and 
now  stands  as  follows  : — "  Whereas  it  is  expedient  to  amend  the  constitution  of  her 
Majesty's  Court  of  Appeal  in  manner  hereinafter  mentioned.  In  addition  to  the 
numher  of  ordinary  judges  of  the  Court  of  Appeal  authorised  to  be  appointed  by 
"The  Supreme  Court  of  Judicature  Act,  1875,"  her  Majesty  may  appoint  three 
additional  ordinary  judges  of  that  Court.  The  first  three  appointments  of  addi- 
tional judges  under  this  Act  shall  be  made  by  such  transfer  to  the  Court  of  Appeal, 
as  is  in  this  section  mentioned  of  three  judges  of  the  High  Court  of  Justice,  and 
the  vacancies  so  created  in  the  High  Court  of  Justice  shall  not  be  filled  up,  except 
in  the  event  and  to  the  extent  hereinafter  mentioned.  Every  additional  ordinary 
judge  of  the  said  Court  of  Appeal  appointed  in  pursuance  of  this  Act  shall  be  sub- 
ject to  the  provisions  of  sections  twenty-nine  and  thirty-seven  of  "The  Supreme 
Court  of  Judicature  Act,  1873,"  and  shall  be  under  an  obligation  to  go  circuits 
and  to  act  as  commissioner  under  eommissions  of  assize  or  other  commissions 
authorised  to  be  'issued  in  pursuance  of  the  said  Act,  in  the  same  manner  in  all 
respects  as  if  he  were  a  judge  of  the  High  Court  of  Justice.  There  shall  be  paid 
to  every  additional  ordinary  judge  appointed  in  pursuance  of  this  Act,  in  addition 
to  the  salary  which  he  would  otherwise  receive  as  an  ordinary  judge  of  the  Court 
of  Appeal,  such  sum  on  account  of  his  expenses  on  circuit  or  under  such  commission 
as  aforesaid  as  may  be  approved  by  the  Treasury  upon  the  recommendation  of  the 
Lord  Chancellor.  Subject  as  aforesaid,  the  provisions  of  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875,  for  the  time  being  in  force  in  relation  to  the 
appointment  of  ordinary  judges  of  her  Majesty's  Court  of'  Appeal,  and  to  their 
tenure  of  office,  and  to  their  precedence,  and  to  their  salaries  and  pensions,  and  to 
the  officers  to  be  attached  to  such  judges,  and  aU  other  provisions  relating  to  such 
ordinary  judges,  shall  apply  to  the  additional  ordinary  judges  appointed  in  pur- 
suance of  this  section  in  the  same  manner  as  they  apply  to  the  other  ordinary 
judges  of  the  said  Court ;  and  for  the  purpose  of  the  pension  of  any  person  ap- 
pointed under  this  Act,  an  additional  ordinary  judge  of  appeal,  service  in  the  High 
Court  of  Justice,  or  in  any  Court  whose  jurisdiction  is  transferred  to  the  High 
Court  of  Justice  or  to  the  Court  of  Appeal,  shall  be  deemed  to  have  been  service  in 
the  Court  of  Appeal."] 

16.  Orders  for  constituting  and  holding  Divisional  Courts  of  the  Orders  in 
Court  of  Appeal,  and  for  regulating  the  sittings  of  the  Court  of  Appeal  jo^duct  of 
and  of  the  Divisional  Courts  of  Appeal,  may  he  made,  and  when  made,  business  in 
in  like  manner  rescinded  or  altered,  by  the  President  of  the  Court  of  q®^  ^^^"^^  ^ 
Appeal,  with  the  concurrence  of  the  ordinary  judges  of  the  Court  of  Appeal. 
Appeal,   or  any  three  of  them ;    and  so  much  of  section  seventeen  of 
"  The  Supreme  Court  of  Judicature  Act,  1875,"  as  relates  to  the  regula- 
tion of  any  matters  subject  to  be  regulated  by  orders  under  this  section, 
and  so  much  of  any  rules  of  Court  as  may  be  inconsistent  with  any  order 
made  under  this  section,  shall  be  repealed,  without  prejudice  nevertheless 
to  any  rules  of  Court  made  in  pursuance  of  the  section  so  repealed,  so 
long  as  such  rules  of  Court  remain  unaffected  by  orders  made  in  pursuance 
of  this  section  {a), 
(a)  The  words  in  italics  are  repealed  by  Statute  Law  Revision  Act,  1883. 
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39  &  40  Vict.       17.  On  and  after  the  first  day  of  December,  one  thousand  eight 
"■     '  ^'         hundred  and  seventy-six,  every  action  and  proceeding  in  the  High 


Regulations  Court  of  Justice,  and  all  husiness  arising  out  of  the  same,  except  as  is 
of  Hiffh^SiS;  hereinafter  provided,  shall,  so  far  as  is  practicable  and  convenient,  he 
of  Justice  and  heard,  determined  and  disposed  of  before  a  single  judge,  and  aU 
Court8°of  proceedings  in  an  action  subsequent  to  the  hearing  or  trial,  and  down 
High  Court,  to  and  including  the  final  Judgment  or  order,  except  as  aforesaid,  and 
always  excepting  any  proceedings  on  appeal  in  the  Court  of  Appeal, 
shall,  so  far  as  is  practicable  and  convenient,  be  had  and  taken  before 
the  judge  before  whom  the  trial  or  hearing  of  the  cause  took  place  : 
Provided  nevertheless,  that  Divisional  Courts  of  the  High  Court  of 
Justice  may  be  held  for  the  transaction  of  any  business  which  may  for 
the  time  being  be  ordered  by  rules  of  Court  to  be  heard  by  a  Divisional 
Court ;  and  any  such  Divisional  Court  when  held  shall  be  constituted 
of  two  judges  of  the  Court  and  no  more,  unless  the  President  of  the 
Division  to  which  such  Divisional  Court  belongs,  with  the  concurrence 
of  the  other  judges  of  such  division,  or  a  majority  thereof,  is  of  opinion 
that  such  Divisional  Court  should  be  constituted  of  a  greater  number 
of  judges  than  two,  in  which  case  such  Court  may  be  constituted  of 
such  number  of  judges  as  the  President,  with  such  concurrence  as 
aforesaid,  may  think  expedient ;  nevertheless  the  decisions  of  a 
Divisional  Court  shall  not  be  invalidated  by  reason  of  such  Court  being 
constituted  of  a  greater  number  than  two  judges ;  and 

Eules  of  Court  for  carrying  into  effect  the  enactments  contained  in 
this  section  shall  be  made  on  or  before  the  first  day  of  December,  one 
thousand  eight  hundred  and  seventy-six,  and  may  be  afterwards 
altered ;  and  all  rules  of  Court  to  be  made  after  the  passing  of  this 
Act,  whether  made  under  "The  Supreme  Court  of  Judicature  Act, 
1875,"  or  this  Act,  shall  be  made  by  any  three  or  more  q/the  following 
persons,  of  whom,  the  Lord  Chancellor  shall  be  one,  namely,  the  Lord 
Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron  nf 
the  Exchequer,  and  four  other  judges  of  the  Supreme  Court  of  Judicature, 
to  he  from  time  to  time  appointed  for  the  purpose  hy  the  Lord  Chancellor 
in  writing  under  his  hand,  such  appointment  to  continue  for  such  time  as 
shall  he  specif  ed  therein,  and  all  such  rules  of  Court  shall  be  laid  before 
each  House  of  Parliament  within  such  time  and  subject  to  be  annulled 
in  such  manner  as  is  provided  by  ' '  The  Supreme  Court  of  Judicature 
Act,  1876." 

There  shall  be  repealed  on  and  after  the  first  day  of  December,  one 
thousand  eight  hundred  and  seventy-six,  so  much  of  sections  forty,  forty- 
one,  forty-two,  forty-three,  forty-four,  and  forty-six  of  ^'  The  Supreme 
Court  of  Judicature  Act,  1873,"  as  is  inconsistent  with  the  provisions,  of 
this  section  (J>). 

(i)  The  words  in  italics  are  repealed  by  Statute  Law  Revision  Act,  1883 ;  there 
appears  to  be  some  mistake  with  regard  to  the  second  paragraph.  The  first  part 
of  the  section  is  amended  as  to  the  Queen's  Bench  Piyision  by  Judicature  Apt, 
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1884,  sect.  4,  in  the  maiginal  note  to  which  "  o.  39  "  appears  to  have  been  inserted  39  &  40  Viet, 
instead  of  "  c.  ,69."  o.  69,  s.  17. 

[Sect.  18  gives  power  in  certain  events  to  fill  vacancies  occasioned  in  the  High 
Court  by  removal  of  judges  to  the  Court  of  Appeal.] 

19.  Where   a   judge    of    the    High    Court   of    Justice  has  been  Attendance 
requested  to  attend  as  an  additional  judge  at  the  sittings  of  the  Court  H^t'^^^jo^^ 
of  Appeal  under  section  four  of  "  The  Supreme  Court  of  Judicature  of  Justice  on 
Act,  1875,"  such  judge  shall,  although  the  period  has  expired  during  ^^^*^  °* 
which  his  attendance  was  requested,  attend  the  sittings  of  the  Court  of 

Appeal  for  the  purpose  of  giving  judgment  or  otherwise  in  relation  to 
any  case  which  may  have  been  heard  by  the  Court  of  Appeal  during 
his  attendance  on  the  Court  of  Appeal. 

20.  "Where  by  Act  of  Parliament  it  is  provided  that  the  decision  of  Amendment 

any  Court  or  judge  the  jurisdiction  of  which  Court  or  judge  is  trans-  ^  Judicature 

f  erred  to  the  High  Court  of  Justice  is  to  be  final,  an  appeal  shall  not  appeals  from 

lie  in  any  such  case  from  the  decision  of  the  High  Court  of  Justice,  or  ^'f'^  p°™*^ 
„.,,.,-_.  °.  .  of  Justice  in 

of  any  judge  thereof,  to  her  Majesty's  Court  of  Appeal.  certain  cases. 

[Sect.  21,  as  to  vacancies  in  legal  ofSoes,  is  repealed  by  Statute  Law  Revision  Act, 
1883.] 

22.  A  district  registrar  of  the  Supreme  Court  of  Judicature  may  Appointment 
from  time  'to  time,  but  in  each  case  with  the  approval  of  the  Lord  of  deputy  by 
Chancellor  and  subject  to  such  regulations  as  the  Lord  Chancellor  may  registrar. 
from  time  to  time  make,  appoint  a  deputy,  and  all  acts  authorized  or 
required  to  be  done  by,  to,  or  before  a  district  registrar  may  be  done 
by,  to,  or  before  any  deputy  so  appointed :  Provided  always,  that  in 
no  case  such  appointment  shall  be  made  for  a  period  exceeding  three 
months.     This  section  shall  come  into  force  at  the  time  of  the  passing 
of  this  Act. 

[Sect.  23  appoints  a  vice-admiral,  judge,  and  o£Scers  of  the  Vice-Admiralty 
Court.] 

Repeal  and  Definitions, 

[Sect.  24,  repealing  certain  sections  of  the  Church  Discipline  Act,  the  Judicature 
Act,  1873,  and  the  Judicature  Act,  1875,  is  repealed  by  the  Statute  Law  Revision 
Act,  1883.] 

25.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  Definitions: 
expressions  have   the  meaning  hereinafter  respectively  assigned  to 
them ;  that  is  to  say, 

"  High  judicial  ofSce  "  means  any  of  the  following  offices;  that  is  to  1'  High 
say,  ~  office;" 

The  office  of  Lord  Chancellor  of  Great  Britain  or  Ireland,  or  of 
paid  judge  of  the  Judicial  Committee  of  the  Privy  Council,  or  of 
judge  of  one  of  her  Majesty's  superior  Courts  of  Great  Britain 
and  Ireland : 
"Superior  Courts  of  Great  Britain  and  Ireland"  means  and 
includes, — 

As  to  England,  her  Majesty's  High  Coui-t  of  Justice  and  her  "superior 

°  o      ./  o  Courts; 

M.  U 
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39  &  40  Vict.  Majesty's  Court  of  Appeal,  and  the  superior  Courts  of  law  and 

°-  ^^'  ^-  ^^-  equity  in  England  as  tiey  existed  before  the  constitution  of  lier 

Majesty's  High  Court  of  Justice  ;  and 
As  to  Ireland,  the  superior  Courts  of  law  and  equity  at  Dublin ; 

and 
As  to  Scotland,  the  Court  of  Session. 
"  error."  "Error"  includes  a  writ  of  error  or  any  proceedings  in  or  by  way  of 

error. 


<toVi''t.c.9.  JUDIOATUEE  ACT,  1877. 

40  VICT.  Cap.  9. 

An  Act  for  amending  the  Supreme  Court  of  Judicature  Acts,  1873 
and  1875.  [24th  April,  1877.] 

Be  it  enacted,  &c.  as  follows  : 

Construction        1.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof, 

t^k  rf°A  t       ^®  construed  as  one  with  the  Supreme  Court  of  Judicature  Acts,  1873 

and  1875,  and  together  with  the  said  Acts  may  be  cited  as  the  Supreme 

Court  of  Judicature  Acts,  1873,  1875,  1877,  and  this  Act  may  be  cited 

separately  as  "  The  Supreme  Court  of  Judicature  Act,  1877." 

[Sect.  2  gives  power  to  appoint  an  additional  judge  of  the  High  Court  of 
Justice.] 

[By  sect.  3, -the  judge  appointed  is  to  be  in  the  same  position  as  if  he  had  heeu 
appointed  a  puisne  judge  of  the  High  Court  in  pursuance  of  the  Judicature  Acts, 
1873  and  1875,  and  to  be  attached  to  the  Chancery  Division.] 

[Sect.  4  provides  that  the  ordinary  judges  of  the  Court  of  Appeal  shall  be  styled 
Lords  Justices  of  Appeal,  and  the  judges  of  the  High  Court  of  Justice  (other  than 
the  Presidents  of  Divisions)  shall  be  styled  Justices  of  the  High  Court.  By  sect.. 8 
of  the  Judicature  Act,  1881,  the  exception  of  Presidents  of  Divisions  is  not  to  apply 
to  any  future  judge  of  the  iProbate  Division.] 

[Sect.  5  defines  -  puisne  judge ;  it  is  partly  repealed  by  Statute  Law  Revision 
Act,  1883.] 

[Sect.  6,  providing  for  the  continuation  until  Ist  January,  1879,  of  sect.  34  of 
the  Judicature  Act,  1875,  is  repealed  by  Statute  Law  Revision  Act,  1883.] 
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u.  78. 
42  &  43  VICT.  Cap.  78.  

An  Act  to  amend  the  Supreme  Court  of  Judicature  Acts. 

[15tli  August,  1879.] 
Be  it  enacted,  &c.  as  follo-ws : 

Preliminary. 

1.  This  Act  shall  be  construed  as  one  with  the  Supreme  Court  of  Construction 
Judicature  Acts,  1873,  1875,  and  1877,  and  may  be  cited  together  with  and  short 
those  Acts  as  the  Supreme  Court  of  Judicature  Acts,  1873  to  1879,  and         °    ^.' 
separately  as  the  Supreme  Court  of  Judicature  (Officers)  Act,  1879.         o.  66. 

2.  This  Act  shall,  except  where  it  is  otherwise  expressed,  come  into  ^*  ^  ^^  Yiot. 
operation  on  the  twenty-eighth  day  of  October,  one  thousand  eight  40  &  41  viot. 
hundred  and  seventy-nine,  which  day  is  in' this  Act  referred  to  as  the  ".  9. 
commencement  of  this  Act.  Commenoe- 

3.  In  this  Act  "  existing  "  means  existing  at  the  commencement  of  -p  ^  ...       1 
this  Act.  ' '  existing.' ' 

Central  Office. 

4.  There  shall  be  established  a  central  office  of  the  Supreme  Court  Establish- 

of  Judicature.  "'«"*  f  „ 

central  office. 

6.  There  shall  be  concentrated  in  and  amalgamated  with  the  central  Certain  offices 
office  the  following  offices ;  namely,  amalgamated 

The  record  and  writ  clerks  office  ;  ^ffi^e.^^"*'*^ 

The  enrolment  office ; 
The  report  office ; 
The  offices  of  the  masters  of  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions,  including  the  biUs  of  sale  office ; 
The  offices  of  the  associates  in  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions ; 
The  Crown  office  of  the  Queen's  Bench  Division ; 
The  Queen's  remembrancer's  office ; 
The  office  of  the  registrar  of  certificates  of  acknowledgments  of  deeds 

by  married  women ; 
The  office  of  the  registrar  of  judgments;  and 
such  other  offices  of  the  Supreme  Court  as  may  from  time  to  time  be 
amalgamated  with  the  central  office  by  rules  of  court. 
6.  There  shall  be  transferred  to  the  central  office, —  Transfer  of 

(a.)  The  existing  record  and  writ  clerks ;  troeSra?"^'^^ 

The  existing  clerk  of  enrolments  ;  office. 

The  existing  clerks  in  the  report  office ; 
The  existing  masters  of  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions ; 
The  existing  associates  in  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions ; 
The  existing  Queen's  remembrancer ; 

u2 
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42  &  43  Vict, 
u.  78,  8.  6. 


Central  office 
to  be  under 
control  of 
masters  of 
Supreme 
Court. 


First  masters 
of  Supreme 
Court. 


Business  of 
central  office. 


The  existing  Queen's  coroner  and  attorney,  and  the  existing 
master  of  the  Crown  office  other  than  the  Queen's  coroner 
and  attorney ; 
The  existing  registrar  of  certificates  of  acknowledgment  of  deeds 

by  married  women  ;  and 
The  existing  registrar  of  judgments  ; 
with  their  respective  alerts  and  messengers,  or  the  cleris  and  messen- 
gers employed  in  their  respective  offices  : 

(b.)  Such  of  the  existing  officers  employed  under  the  registrars  of 
the  Probate,  Divorce,  and  Admiralty  Division  as  the  judges 
of  that  division  respectively  select  as  necessary  for  the  per- 
formance of  the  duties  to  be  performed  in  the  central  office  ; 
and 
(o.)  Such  other  officers  of  and  persons  employed  in  the  Supreme 
Court  or  the  offices  thereof  as  are  from  time  to  time  trans- 
ferred to  the  central  office  by  rules  of  court. 
7.  The  central  office  shall  be  under  the  control  and  superintendence 
of  officers  called  masters  of  the  Supreme  Court  of  Judicature. 

Provided  that  the  existing  clerk  of  enrolments  shall  as  long  as  he 
continues  to  hold  that  office  retain  his  control  and  superintendence  over 
the  business  heretofore  performed  in  his  office  and  over  the  persons  for 
the  time  being  employed  in  the  performance  of  that  business. 

8. — (1.)  The  first  masters  of  the  Supreme  Court  of  Judicature  shall 
be— 
The  existing  masters  of  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions ; 
The  existing  Queen's  coroner  and  attorney ; 
The  existing  master  of  the  Crown  office  other  than  the  Queen's 

coroner  and  attorney ; 
The  existing  record  and  writ  clerks ;  and 

The  existing  associates  in  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions. 

[Sub-a.  2.  Salaries  of  first  masters.] 

(3.)  A  vacancy  in  the  office  of  any  master  of  the  Supreme  Court 
other  than  a  master  being  Queen's  coroner  and  attorney  or  master  of 
the  Crown  office,  shall  not  be  filled  until  the  number  of  masters  is 
reduced  to  eighteen. 

[Sect.  9  makes  provision  for  the  appointment  and  removal  of  officers  of  central 
office.] 

[Sect.  10  prescribes  qualification  of  masters.] 

[Sect.  11.  Masters  to  hold  office  during  good  behaviour.] 

12. — (1.)  The  business  to  be  performed  in  the  central  office  shall, 
subject  to  rules  of  Court,  comprise  all  the  business  performed  in  the 
offices  by  or  in  pursuance  of  this  Act  amalgamated  with  the  central 
office,  and  shall  be  distributed  among  the  several  officers  of  the  central 
office  in  such  manner  as  may  be  directed  by  rules  of  Court. 
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(2.)  The  several  oflScers  of  tlie  central  office  shall  be  interchangeable  42  &  43  Viot. 
one  with  another,  and  shall  he  capable  of  performing  and  liable  to  °'  ^^'  ^'  ^^' 
perform  the  duties  of  each  other  in  any  department  of  the  office,  and 
generally  shall  perform  such  duties  and  have  such  powers  in  relation 
to  the  business  of  the  Supreme  Court  as  may  be  directed  by  rules  of 
Court,  subject  to  this  qualification,  that  the  duties  required  to  be  per- 
formed by  any  officer  transferred  to  the  central  office  by  or  in  pursu- 
ance of  this  Act  shaU,  except  as  far  as  they  are  modified  with  his 
consent,  be  the  same  as  or  analogous  to  those  which  he  performed 
before  being  so  transferred. 

(3.)  Subject  as  aforesaid,  all  officers  of  the  central  office  shall  con- 
tinue to  perform  the  duties  heretofore  performed  by  them  in  their 
respective  offices,  and  to  have  and  exercise  the  powers  heretofore  vested 
in  them,  in  the  same  manner,  as  nearly  as  may  be,  as  i£  this  Act  had 
not  passed. 

13.  The  clerks  employed  in  the  central  office  shall  be  classified  as  Classification 
principal  clerks,  first-class  clerks,   second-class  clerks,   and   copying  central  office, 
clerks,  or  in  such  other  manner  as  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  from  time  to  time  directs. 

14. — (1.)  The  offices  specified  in  the  first  part  ,of  the  first  schedule  Abolition  of 
to  this  Act  are  hereby  abolished  as  from  the  commencement  of  this  "^^^oontSu.^ 
Act.  ance  of  others. 

(2.)  Each  of  the  offices  specified  in  the  second  part  of  the  first 
schedule  to  this  Act  shall  be  abolished  on  the  occurrence  of  the  next 
vacancy  therein. 

(3.)  On  and  after  the  occurrence  of  the  next  vacancy  in  any  of  the 
offices  specified  in  the  third  part  of  the  first  schedule  to  this  Act,  the 
senior  master  for  the  time  being  of  the  Supreme  Court  shall  hold  and 
perform  the  duties  of  the  office,  with  such  additional  salary  in  respect 
of  the  office  of  Queen's  remembrancer  as  the  Lord  Chancellor,  with  the 
concurrence  of  the  Treasury,  may  determine. 

(4.)  Provided  as  follows  : — 

(a.)  Por  the  purposes  of  this  section  the  existing  masters  of  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
shall  collectively  rank  as  senior  to  the  other  first  masters  of 
the  Supreme  Court ; 

(b.)  Subject  as  aforesaid,  each  of  the  first  masters  of  the  Supreme 
Court  shaU,  for  the  purposes  of  this  section,  rank  in  seniority 
according  to  the  date  of  his  first  appointment  to  an  office  in 
the  Supreme  Court,  or  in  any  Court  of  which  the  jurisdiction 
has  been  transferred  to  the  Supreme  Court. 

Salaries  and  Pensions. 
[Sects.  IS — 21  contain  provisions  as  to  salaries,  pensions,  &c.  of  officers  of  Supreme 
Court.] 

Eules  of  Court. 
22. — (1.)  Section  seventeen  of  the  Supreme  Court  of  Judicature  Act,  Making 
1875,  as  amended  by  section  seventeen  of  the  Appellate  Jurisdiction  ^^^^°^ 
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38  &  39  Viot. 
0.  77. 

39  &  40  Viot. 
0.  59. 


42  &  43'  Viot.  Act,  1876,  shall  extend  to  authorize  the  making,  in  pursuance  of  those 
'  ^'  '  sections,  of  rules  of  Court  under  or  for  the  purposes  of  this  Act,  and 
under  or  for  the  purposes  of  any  Act  passed  after  the  passing  of  this 
Act  which  expressly  or  by  implication  authorizes  or  directs  the  making 
of  rules  of  Court,  and  also  under  or  for  the  purposes  of  any  Act  passed 
before  the  passing  of  this  Act,  which,  so  far  as  unrepealed,  expressly 
or  by  .implication  authorizes  or  directs  the  making  of  any  orders,  rules, 
or  regulations  for  any  purpose  for  which  rules  of  Court  can  be  made 
under  the  above-mentioned  sections,  or  for  any  similar  purpose ;  provided 
that  where  the  concurrence  of  the  Treasury  is  required  in  making  rules 
of  Court,  or  any  such  orders,  rules,  or  regulations,  rules  of  Court 
under  this  section  shall  not  be  made  without  that  concurrence. 

(2.)  Such  rules  of  Court  as  are  requisite  for  briaging  this  Act  into 
operation  shall  be  made  as  soon  as  may  beafter  the  passing  of  this  Act, 
but  no  rules  of  Court  made  under  this  Act  shall  come  into  operation 
before  the  commencement  of  this  Act. 


Saving  rights 
of  offioeTB 
transferred. 


Construction 
of  enact- 
ments, &c. 
referring  to 
officers  or 
offices  affected 
by  this  Act. 

Name  of  new 
law  Courtsj 
28  &  29  Vict. 
0.  48. 

28  &  29  Viot. 
c.  49. 

Repeal  of 

enactments 

in  second 

schedule. 

36  &  37  Viot. . 


Supplemental. 

23.  Subject  to  the  express  provisions  of  this  Act,  the  officers  trans- 
ferred by  or  ia  pursuance  of  this  Act  shall  have  the  same  rank  and 
hold  their  offices  "by  the  same  tenure  and  upon  the  same  terms  and  con- 
ditions, and  receive  the  same  salaries,  and,  if  entitled  to  pensions,  be 
entitled  to  the  same  pensions  as  if  this  Act  had  not  passed. 

[Sect.  24  provides  that  doubts  as  to  status,  &o.  of  officers  shall  be  determined  by 
nlles  of  Court.] 

[Sect.  25  relates  to  compensation  for  prejudice  to  right  or  privilege.] 

[Sect.  26  contains  saving  as  to  payment  of  fees.] 

27.  Any  enactment  or  document  referring  to  an  officer  or  office 
abolished  by  or  under  this  Act,  shall,  as  far  as  it  continues  applicable, 
be  construed  as  referring  to  the  officer  or  office  substituted  by  or  under 
this  Act,  and  rules  of  Court  may  be  made  for  determining  what  officer 
or  office  is  so  substituted. 

28.  The  buildings  erected  under  the  Courts  of  Justice  Building  Act, 
1865,  and  the  Courts  of  Justice  Concentration  (Site)  Act,  1865,  together 
with  aU  additions  thereto,  shall  be  styled  the  Eoyal  Courts  of  Justice. 

29.  Whereas  by  reason  of  the  provisions  of  the  Supreme  Court  of 
Judicature  Act,  1873,  and  the  Acts  amending  the  same,  including  this 
Act,  divers  enactments  relating  to  officers  and  offices  of  the  Supreme 
Court,  and  to  the  making  of  orders,  rules,  and  regulations  for  purposes 
connected  with  the  Supreme  Court,  have  become  unnecessary,  and  it  is 
expedient  that  they  be  specifically  repealed,  therefore  the  Acts  specified 
in  the  second  schedule  to  this  Act  are  hereby  repealed  to  the  extent 
specified  in  the  third  column  of  that  schedule : 

Provided  that — 

(1.)  This  repeal  shall  not  affect — 
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(a.)  Anytliing  done  or  suffered  before  the  commencement  of  this  Act  42  &  43  Vict. 
under  any  enactment  repealed  by  this  Act ;  or  "-  ^^'  ^-  ^^- 

(b.)  Any  right,  duty,  or  liability  acquired,  imposed,  or  incurred  by 
or  under  any  enactment  hereby  repealed ;  or 

(c.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of 
any  offence  committed  against  any  enactment  hereby  re- 
pealed; or 

(d.)  The  institution  or  prosecution  to  its  termination  of  any  legal 
proceeding,  or  other  remedy  for  ascertaining,  enforcing,  or 
recovering  any  such  liability,  penalty,  forfeiture,  or  punish- 
ment as  aforesaid ;  or 

(e.)  The  validity  of  any  rule,  order,  or  regulation  made  under  any 
enactment  hereby  repealed  ;  and 

(2.)  In  particular,  but  without  prejudice  to  the  generality  of  the 
foregoing  provisions,  the  repeal  effected  by  this  section  shaU. 
not  deprive  £hiy  person  who  at  the  commencement  of  this  Act 
enjoys  any  compensation,  pension,  retiring  annuity,  super- 
annuation allowance,  or  salary  mentioned  in  any  enactment 
repealed  by  this  section,  of  his  right  to  receive  the  same 
compensation,  pension,  retiring  annuity,  superannuation 
allowance,  or  salary,  or  of  any  right  he  may  have  to  receive 
any  progressive  or  prospective  increase  of  salary,  or  to  obtain 
any  promotion,  or  succession,  or  any  pension,  retiring  annuity, 
or  superannuation  allowance,  or  affect  or  diminish  any  such 
right,  or  affect  any  right  of  appointment  vested  in  any 
existing  judge,  or  alter  the  duties,  conditions,  or  restrictions 
attached  to  any  oflB.ce  held  by  any  existing  oflB.cer ;  and 

(3.)  This  repeal  shall  not  revive  any  enactment,  right,  ofB.ce,  privi- 
lege, matter,  or  thing  not  in  force  or  existing  at  the  com- 
mencement of  this  Act. 


SCHEDULES. 
FIRST  SCHEDULE.  Section  14. 

FlEBT  PaeT. 

Offices  to  be  abolished  as  from  commencement  of  Act. 

The  ofSoes  of— 

Record  and  Writ  Clerk :  ,  .„    ,  -r.-  ■  ■  t  ,, 

Master  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  of  the 

High  Court  of  Justice :  ,  „    ,  tx.  .  .  j,  ,, 

Associate  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  of  the 

High  Court  of  Justice. 

Second  Paet. 

Offices  to  be  abolished  on  next  vacancy. 

The  offices  of — 

Clerk  of  Enrolments : 
Clerk  of  Petiy  Bag. 


396 

42  &  43  Viot. 
c.  78. 


JUDICATURE  (OFFICERS)  ACT,  1879. 


Thibd  Paet. 

Offices  to  be  filed  on  vacancy  by  the  Senior  Master  of  the  Swpreme  Court. 

The  offices  of — 

Queen's  Remembrancer : 

Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by  Married  Women : 

Registrar  of  Judgments. 

Section  29.  SECOND  SCHEDULE. 

Enactments  eepeaIiED. 

[This  schednle  contains  a  long  list  of  statutes  -which  it  is  not  thought  necessary 
to  produce.  Amongst  those  partly  repealed  are  Sir  George  Turner's  Act,  the 
Master  in  Chancery  Abolition  Act,  the  Chancery  Procedure  Act,  1852,  Lord  Caims's 
Act,  and  the  Common  Law  Procedure  Acts,  1862,  1854,  and  1860.  See  also  the 
Statute  Law  Revision  and  Civil  Procedure  Act,  1883.] 


44  &  45  Vict, 
c.  68. 


Short  title. 


Master  of  the 
Rolls  to  be 
Judge  of 
Appeal  only. 
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44  &  45  VICT.  Cap.  68. 

An  Act  to  amend  the  Supreme  Court  of  Judicature  Acts ;  and  for 
other  purposes.  [27th  August,  1881.] 

Whbeeas  it  is  expedient  to  amend  the  constitution  of  her  Majesty's 
Court  of  Appeal,  and  to  make  further  provision  concerning  the 
Supreme  Court  of  Judicature  and  the  officers  thereof,  and  such  other 
matters  as  are  hereinafter  mentioned  : 

Be  it  enacted,  &c.,  as  follows : 

1.  This  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  Act, 
1881. 

2.  Prom  and  after  the  passing  of  this  Act  the  present  and  every 
future  Master  of  the  Rolls  shall  cease  to  be  a  judge  of  her  Majesty's 
High  Court  of  Justice,  but  shall  continue  by  virtue  of  his  office  to  be 
a  judge  of  her  Majesty's  Court  of  Appeal,  and  shall  retain  the  same 
rank,  title,  salary,  right  of  pension,  patronage,  and  powers  of  appoint- 
ment or  dismissal,  and  all  other  powers,  privileges,  and  disqualifica- 
tions now  and  heretofore  belonging  to  the  said  office  of  Master  of  the 
RoUs  and  all  other  duties  of  the  said  office  except  that  of  a  judge  of 
her  Majesty's  High  Court  of  Justice :  provided  that  the  present 
Master  of  the  Rolls  shall  not  by  virtue  of  this  Act  be  subject  to  any 
disqualification  to  which  he  is  not  by  law  now  subject,  nor  shall  be 
required  to  act  under  any  commission  of  assize,  nisi  prius,  oyer  and 
terminer,  or  gaol  delivery ;  and  the  existing  personal  officers  of  the 
Master  of  the  RoUs  shall  continue  to  be  attached  to  him  and  be  under 
his  authority,  and  to  hold  their  respective  offices  upon  the  same 
tenure  and  in  the  same  manner  in  aU  respects  as  if  this  Act  had  not 
passed ;  provided  also,  that  any  Master  of  the  RoUs  to  be  hereafter 
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appointed  shall  be  imder  an  obligation  to  go  circuits  and  to  act  as  a  44  &  45  Viot. 

commissioner  under  commissions  of  assize,  or  other  commissions  autho-     °'  ^^'  "'  ^' 

rized  to  be  issued  in  pursuance  of  the  Supreme  Court  of  Judicature 

Act,  1873,  in  the  same  manner  in  all  respects  as  he  would  have  been 

under  the  last-mentioned  Act,  or  any  Acts  or  Act  amending  the  same, 

if  he  had  continued  to  be  a  judge  of  the  Chancery  Division  of  the 

High  Court  of  Justice. 

3.  The  vacancy  now  existing  among  the  ordinary  judges  of  the  said  Existing^ 
Court  of  Appeal  shall  not  be  Med  up,  and  the  number  of  ordinary  Jg^^rtTf " 
judges  of  that  Court  shall  henceforth  be  five.  Appeal  not 

to  be  filled 

[By  sect.  4,  the  President  of  the  Probate,  Divorce  and  Admiralty  Division  is  to  up. 
be  an  ex-officio  judge  of  the  Court  of  Appeal.] 

5.  It  shall  be  lawful  for  her  Majesty  to  supply  the  vacancy  in  the  New  judge 
High  Court  of  Justice,  to  be  occasioned  by  the  removal  therefrom  of  '^  ^^fi^  i. 
the  Master  of  the  EoUs,  by  the  appointment,  immediately  after  the  of  Master  of 
passing  of  this  Act,  and  from  time  to  time  afterwards,  of  a  judge,  *^^  Kolls. 
who  shall  be  in  the  same  position  as  if  he  had  been  appointed  a  puisne 

judge  of  the  said  High  Court  in  pursuance  of  the  Judicature  Acts, 

1873  and  1875  ;  and  all  the  provisions  of  the  Supreme  Court  of  Judi-  36  &  37  Viot. 

cature  Acts,  1873  and  1875,  for  the  time  being  in  force  in  relation  to  33  ^'39  yjot 

the  quaHfication  and  appointment  of  puisne  judges  of  the  said  High  0.  77. 

Court,  and  to  their  duties  and  tenure  of  oflB.ce,  and  to  their  precedence, 

and  to  their  salaries  and  pensions,  and  to  the  oflB.cers  to  be  attached  to 

the  persons  of  such  judges,  and  all  other  provisions  relating  to  such 

puisne  judges,  or  any  of  them,  with  the  exception  of  such  provisions 

as  apply  to  existing  judges  only,  shall  apply  to  the  judge  appointed 

in  pursuance  of  this  section,  in  the  same  manner  as  they  apply  to  the 

other  puisne  judges  of  the  said  High  Court  respectively.    The  judge 

so  appointed  shall  be  attached  to  the  Chancery.  Division  of  the  said 

High  Court,  subject  to  such  power  of  transfer  as  is  in  the  Supreme 

Court  of  Judicature  Act,  1873,  mentioned. 

6.  The  power  given  to  her  Majesty  by  the  Supreme  Court  of  Judi-  Judge  under 
cature  Act,  1877,  to  appoint  a  judge  of  the  High  Court  of  Justice  in  ^"g*^  *^  ^^''** 
addition  to  the  number  of  judges  authorized  to  be  appointed  by  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875,  may  be  exercised 

by  her  Majesty  from  time  to  time,  so  as  at  all  times  to  make  due  pro-' 
vision  for  the  business  of  the  Chancery  Division  of  the  High  Court  of 
Justice :  provided  that  no  such  appointment  shall  be  made  unless  or 
until  the  number  of  judges  attached  for  the  time  being  to  the  Chan- 
cery Division  of  the  High  Court,  other  than  the  Lord  Chancellor,  is, 
by  death,  resignation,  or  otherwise,  reduced  below  five. 

7.  The  Lord  Chancellor  shall  have  power  by  order  under  his  hand  Rolls  Court 
to  direct  that  the  Court  and  chambers,  heretofore  used  by  the  Master  "J'erks'^&o^"* 
of  the  Eolls  as  a  judge  of  the  Chancery  Division  of  the  High  Court  of 

Justice,  shall  (so  long  as  may  be  necessary  or  convenient)  be  used  by 
such  judge  of  the  said  Chancery  Division  of  the  said  High  Court  as 
shall  be  in  any  such  order  in  that  behalf  named ;  and  the  chief  and 
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44  &  45  Vict. 
0.  68,  s.  7. 


Qualification 
of  judges  to 
Bit  on  appeals. 


In  oases  of 
urgency,  &c. 
one  judge 
iuay  officiate 
for  another. 


Power  to- 
make  rules 
under  39  & 
40  Vict.  0.  5 


other  clerks,  and  other  officers,  heretofore  attached  to  the  said  Court 
and  chambers  respectively,  shall  (subject  to  any  rules  or  orders  of 
Court)  be  and  continue  attached  to  the  judge  to  be  named  in  any  such 
order,  and,  after  such  Court  and  chambers  shall  have  ceased  to  be  so 
used,  to  the  judge  to  whom  the  business  previously  transacted  in  such 
Court  and  chambers  respectively  shall  be  for  the  time  being  assigned. 

[By  sect.  8,  any  future  President  of  the  Probate,  &o.  Division  is  to  be  styled 
"Justice."    See  Judicature  Act,  1877,  s.  4.] 

[Sect.  9  relates  to  appeals  under  the  Divorce  Act ;  and  sect.  10  to  appeals  against 
decrees  nisi  for  dissolution  or  nuUity  of  marriage.] 

11.  A  judge  who  was  not  present  and  acting  as  a  member  of  a  Divi- 
sional Court  of  the  High  Court  of  Justice,  at  the  time  when  any  deci- 
sion which  may  be  appealed  from  was  made,  or  at  the  argument  of  the 
case  decided,  shall  not,  for  the  purposes  of  the  fourth  section  of  the 
Supreme  Court  of  Judicature  Act,  1875,  be  deemed  to  be,  or  to  have 
been,  a  member  of  such  Divisional  Court. 

12.  In  any  case  of  urgency  arising  during  the  absence  from  illness 
or  any  other  cause  or  during  any  vacancy  in  the  office  of  any  judge  of 
the  High  Court  of  Justice  to  whom  any  cause  or  matter  may  have 
been  according  to  the  course  of  the  said  Court  or  of  any  division  thereof 
specially  assigned,  it  "shaU  be  lawful  for  any  other  judge  of  the  said 
Court,  who  may  consent  so  to  do,  to  hear  and  dispose  of  any  applica- 
tion for  an  injunction  or  other  interlocutory  order  for  or  on  behalf  of 
the  judge  so  absent,  or  in  the  place  of  the  judge  whose  office  may  have 
so  become  vacant. 

[Sect.  13  relates  to  selection  of  judges  for  trial  of  election  petitions.] 

[Sect.  14  relates  to  the  jurisdiction  of  the  High  Court  in  registration  and  election 
cases.] 

[Sect.  15  relates  to  criminal  appeals ;  sect.  16  to  proceedings  -with  regard  to 
nomination  of  sheriffs;  sect.  17  to  the  presentation  and  swearing  of  the  Lord 
Mayor ;  and  sect.  18  to  the  Central  Criminal  Court]i 

19,  The  power  of  making  rules  of  Court,  conferred  by  section  seven- 
teen of  the  Appellate  Jurisdiction  Act,  1876,  upon  the  several  judges 
therein  mentioned,  shall  henceforth  be  vested  in  and  exercised  by  any 
five  or  more  of  the  following  persons,  of  whom  the  Lord  Chancellor 
shall  be  one  ;  namely,  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  EoUs,  the  President  of  the  Probate,  Di- 
vorce and  Admiralty  Division  of  the  High  Court  of  Justice,  and  four 
other  judges  of  the  Supreme  Court  of  Judicature  to  be  from  time  to 
time  appointed  for  the  purpose  by  the  Lord  Chancellor  in  writing  under 
his  hand,  such  appointment  to  continue  for  such  time  as  shall  be  speci- 
fied therein. 

[Sect.  20  extends  the  provisions  of  the  Courts  of  Justice  (Salaries  and  Funds) 
Act,  1869,  B.  14.] 

[Sect.  21.    Hotice  of  vacancies  in  offices  of  Supreme  Court.] 
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22.  And  wtereas  by  tlie  Judicature  Acts,  1873,  1875  and  1877,  and  44  &  45  Vict, 
tie  Supreme  Court  of  Judicature  (Officers)  Act,  1879,  no  provision  is    °'     '  °'     " 
made  for  tte  appoiatment  of  district  registrars  of  the  High.  Court  of  Appointment 
Justice  other  than  persons  holding  or  having  held  the  offices  in  section  registrars 
sixty  of   the    Supreme  Court  of   Judicature  Act,   1873,  and  section  42  &  43  Vict, 
thirteen  of  the  Supreme  Court  of  Judicature  Act,  1875,  respectively  "^      " 
mentioned  :  Be  it  enacted,  that  if  on  any  vacancy  in  the  office  of  dis- 
trict registrar  under  the  said  Acts,  or  upon  the  appointment  by  any 
Order  in  Council  to  be  hereafter  made  of  any  new  district  within  which 
there  shall  be  a  district  registrar  (unless  by  such  Order  in  Council  it 
shall  be  otherwise  directed),  it  shall  appear  to  the  Lord  Chancellor,  with 
the  concurrence  of  the  Treasury,  that  from  the  nature  and  amount  of 
the  business  to  be  transacted  by  such  district  registrar  it  is  expedient 
that  such  office. should  be  conferred  upon  a  person  not  so  qualified  as 
aforesaid,  it  shall  be  lawful  for  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  to  appoint  to  such  office  any  solicitor  of  the 
Supreme  Court  of  Judicature  of  not  less  than  five  years'  standing. 

A  district  registrar  shall  not,  either  by  himself  or  his  partner,  be 
directly  or  indirectly  engaged  as  solicitor  or  agent  for  a  party  to  any 
proceeding  whatsoever  in  the  district  registry  of  which  he  is  registrar. 

[Sect.  23.  Appointment  of  persons  to  keep  order,  &o.,  in  Eoyal  Courts  of 
Justice.] 

24.  The  powers  which  by  an  Act  passed  in  the  session  of  the  sixth  Powers  as  to 
and  seventh  years  of  her  present  Majesty,  intituled  "  An  Act  for  con-  6°&''7*Viot 
soHdatiag  and  amending  several  of  the  Laws  relating  to  Attornies  and  c.  73. 
Solicitors  practising  in  England  and  Wales,"  and  by  sect.  14  of  the 
Supreme  Court  of  Judicature  Act,  1875,  and  by  the  Solicitors  Act,  23  &  24  Vict. 
1860,  and  by  the  Solicitors  Act,  1877,  and  by  any  Act  amending  the  ^^^'^^-^^  yjgt 
said  Acts  respectively,  are  vested  in  the  Master  of  the  Eolls  jointly  c.  62. 
with  the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  the  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Court  of  Exchequer,  or  with  any  of  them,  or  jointly 
with   the   Presidents   of   the   Queen's   Bench,   Common  Pleas,   and 
Exchequer  Divisions  of  the  High  Court,  or  with  any  of  them,  shall 
henceforth  be  vested  in  the  Master  of  the  Eolls,  with,  the  concurrence 
of  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of  England,  or  (in 
case  of  difference)  of  one  of  them,  and  anything  required  by  the  said 
Acts  to  be  done  to  or  before  the  said  Lord  Chief  Justices  and .  Lord 
Chief  Baron,  or  the  said  Presidents  jointly  with  the  Master  of  the 
EoUs,  may  be  done  to  or  before  the  Master  of  the  Eolls,  the  Lord 
Chancellor,  and  the  Lord  Chief  Justice  of  England. 

Provision  may  be  made  by  the  Master  of  the  EoUs,  with  the  con- 
currence of  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of  England, 
or  (in  case  of  difference)  of  one  of  them,  for  the  care  and  custody  of 
the  roll  of  solicitors  after  the  abolition  of  the  office  of  Clerk  of  the 
Petty  Bag  (a). 

(«)  As  to  solicitors,  see  Judicature  Act,  1873,  s.  87 ;  Judicature  Act,  1875,  a.  14. 
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41  &  45  Viet.       [By  sect.  25,  the  Lord  Chief  Justice  of  England  is  to  have  the  powers  of  the  Chief 
c.  68,  a.  25.     Justice  of  the  Common  Pleas  and  the  Chief  Baron  of  the  Exchequer.] 


Commis- 
sionera  for 
aoknowledg- 
menta  by 
married 
women. 


26.  And  whereas  under  the  Act  of  the  third  and  fourth  years  of 
King  William  the  Fourth,  chapter  seventy-four,  the  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas  was  empowered  to  appoint  such 
proper  persons  as  he  should  think  fit  to  be  perpetual  commissioners 
for  taking  the  acknowledgments  by  married  women  of  deeds  to  be 
executed  by  them  as  in  the  same  Act  provided,  and  such  commissioners 
were  made  removable  by  and  at  the  pleasure  of  the  said  Lord  Chief 
Justice ;  and  by  divers  subsequent  Acts  provision  was  made  for 
further  and  other  duties  to  be  performed  by  such  commissioners  :  And 
whereas  the  present  Lord  Chief  Justice  of  England  was  before  and 
down  to  the  time  of  his  appointment  to  that  oflB.ce  Lord  Chief  Justice 
of  the  Common  Pleas,  and  after  his  appointment  to  be  Lord  Chief 
Justice  of  England  no  other  person  was  appointed  to  be  Lord  Chief 
Justice  of  the  Common  Pleas,  and  that  oflB.ce  has  since  been  abolished  : 
Be  it  enacted  and  declared,  that  every  appointment  of  any  person  to 
be  a  commissioner  for  taking  such  acknowledgments  and  performing 
such  other  duties  as  aforesaid,  and  every  order  for  the  removal  of  any 
person  from  such  oflBce  of  eojnmissioner,  which  shall  have  been  made 
by  the  present  Lord  Chief  Justice  of  England  at  any  time  since  his 
appointment  to  that  office,  or  shall  be  hereafter  made  by  the  Lord 
Chief  Justice  of  England  for  the  time  being,  shall  be  and  be  deemed 
to  have  been  valid  and  effectual  in  the  law,  to  all  intents  and  purposes 
whatsoever,  in  the  same  manner  as  if  it  had  been  made  by  a  Lord 
Chief  Justice  of  the  Common  Pleas  before  the  abolition  of  that  office. 


[Sect.  27.    Powers  to  make  rules  for  practice  of  County  Courts.] 
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JUDICATUEE  ACT,  1884.  47  &  48  vict. 

0.61. 
47  &  48  VICT.  Cap.  61.  


An  Act  to  amend  the  Supreme  Court  of  Judicature  Acts ;  and  for 
other  purposes.  [14th  Aiigust,  1884.J 

Whereas  it  is  expedient  to  make  further  provision  concerning  the 
Supreme  Court  of  Judicature,  and  the  officers  thereof,  and  such  other 
matters  as  are  hereinafter  mentioned  : 

Be  it  enacted,  &c.  as  follows  : 

1.  This  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  Short  title. 
Act,  1884;  and  this  Act,  together  with  the  Supreme  Court  of  Judica- 
ture Acts,  1873  to  1879,  and  the  Supreme  Court  of  Judicature  Act, 

1881,  may  be  cited  as  ^e  Supreme  Court  of  Judicature  Acts,  1873  to 
1884. 

2.  This  Act  shall  come  into  operation  on  the  twenty-fourth  day  of  Commenoe- 
Ootober,  one  thousand  eight  hundred  and  eighty-four,  which  day  is  in 

this  Act  referred  to  as  the  commencement  of  this  Act. 

[Sect.  3.    Precedence  of  President  of  Probate,  &c.  Division.] 
[Sect.  4  relates  to  the  Queen's  Bench  Division.] 

6.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  be  lawful  for  Absence, 
any  judge  of  any  division  of  the  High  Court,  who  may  consent  so  to  insufficiency 
do,  to  sit  and  act  for  or  on  behalf  of  any  other  judge  of  the  High  ii  number  of 
Court  absent  from  Ulness  or  any  other  cause,  or  in  the  place  of  any  ^ 
judge  whose  office  has  become  vacant,  or  as  an  additional  judge  of 
any  division  for  the  purpose  of  hearing  any  causes  or  matters  which 
may  be  assigned  to  him  by  the  Lord  Chancellor,  or  any  applications 
therein ;  and  while  so  sitting  and  acting  any  such  judge  shall  have 
all  the  power  and  authority  which  such  other  judge  would  have  had, 
or  which  ordinarily  belong  to  a  judge  of  such  division,  as  the  case  may 
be.     Provided  that  no  such  additional  judge  shall  sit  and  act  in  any 
division,  except  with  the  concurrence  of  the  respective  Presidents  of 
the  division  to  which  such  judge  belongs,  and  of  the  division  in  which 
he  may  bave  been  requested  to  sit  and  act  as  additional  judge  ;  and 
the  assignment  to  such  judge  of  any  causes  or  matters,  depending  in 
the  division  in  which  he  shall  so  sit  and  act,  shall  likewise  not  be 
made  except  with  the  concurrence  of  the  President  of  such  last- 
mentioned  division. 

6.  Any  proceeding  in  any  cause  or  matter  assigned  to  any  judge  of  Power  of  one 
the  High  Court  of  Justice,  may  at  any  time,  upon  the  request  and  on  Jorfnothtr. 
behalf  of  such  judge,  be  heard  and  disposed  of  by  any  other  judge 
of  the  same  division,  who  may  be  willing  to  hear  and  dispose  of  the 
same,  without  any  transfer  :  Provided  that,  if  any  party  to  such  pro- 
ceeding shall  object  to  the  same  being  so  heard  and  disposed  of,  the 
same  shall  not  be  so  heard  and  disposed  of  without  the  concurrence 
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47  &  48  Vict,  of  the  Lord  Chancellor,  to  be  signified  by  an  order  in  writing  under 
0.61,8.6.     ,  .   ■■       ,  >  o  J 

'  his  hand. 

[By  sect.  7,  judges  of  County  Courts  are  to  have  eyery  qualification  conferred  on 
Queen's  counsel  by  13  &  14  Vict.  c.  25.] 

[Sect.  8  relates  to  appeals  from  referees,  Queen's  Bench  SlTision.] 


Judge  may 
order  trial  by 
an  official 
referee  in 
certain  oases. 


Causes  wHoh 
may  be  re- 
ferred to 
arbitrator 
maybe 
referred  to 
official 
referee. 


Parties  under 
agreement  of 
reference  may 
refer  to  official 
referee. 


Saving  as 
to  district 
registrars. 

Summary 

applications 

under 

statutes. 

IS  &  19  Vict. 

0.  134,  s.  16. 


Business 
■vphich  Court 
is  not  em- 
powered to 
dispose  of  in 


9.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  now  pending  or  hereafter  commenced  before  the  High  Court 
of  Justice  or  Court  of  Appeal,  in  which  all  parties  who  are  under  no 
disability  consent  thereto,  the  Court  or  a  judge  may  at  any  time,  on 
such  terms  as  may  be  thought  proper,  order  the  whole  cause  or  matter 
to  be  tried  before  an  official  referee,  who  shall  have  power  to  direct  in 
what  manner  the  judgment  of  the  Court  shall  be  entered,  and  to 
exercise  the  same  discretion  as  to  costs  as  the  Court  or  judge  could 
have  exercised. 

10.  In  all  cases  in  which  the  Court  or  a  judge  may,  under  sections 
three,  six,  or  twelve  of  the  Common  Law  Procedure  Act,  1854,  direct 
any  matter  to  be  ascertained  by  a  master  or  referred  to  an  arbitrator, 
or  to  an  officer  of  the  Court,  or  appoint  an  arbitrator,  such  Court  or 
judge  may  direct  such  matter  to  be  ascertained  by  or  referred  to  an 
official  referee,  who  shall  in  that  case  perform  all  such  duties  and 
exercise  all  such  powers  as  would  have  been  performed  or  could  have 
been  exercised  by  such  master,  arbitrator,  or  officer. 

11.  Whenever  the  parties  to  any  deed  or  instrument  in  writing, 
made  or  executed  after  the  commencement  of  this  Act,  or  any  of  them, 
shall  agree  that  any  existing  or  future  difference  between  them,  or  any 
of  them,  shaU.  be  referred  to  an  official  referee,  it  shall  be  the  duty 
of  any  one  of  the  official  referees  to  whom  application  shall  be  made 
for  the  purpose,  subject  to  any  order  which  may  be  made  by  the 
Court  or  a  judge  for  the  transfer  of  the  matter  to  any  other  official 
referee,  or  otherwise,  to  hear  and  determine  any  difference  so  agreed 
to  be  referred,  and  every  such  agreement  shall  be  deemed  to  be  an 
agreement  to  refer  to  arbitration  within  the  meaning  of  sections  eleven 
and  seventeen  of  the  Common  Law  Procedure  Act,  1854. 

12.  Nothing  in  this  Act  shall  interfere  with  any  existing  provisions 
as  to  any  proceedings  before  district  registrars. 

13.  The  provisions  of  section  sixteen  of  the  Act  eighteen  and,  nine- 
teen Victoria,  chapter  one  hundred  and  thirty -four,  shall  extend  to  all 
applications  under  any  Act  of  Parliament  heretofore  passed,  or 
hereafter  to  be  passed,  under  or  by  virtue  of  which  the  High  Court  of 
Justice,  or  any  judge  thereof,  is  empowered  to  make  orders  in  respect 
of  trust  funds,,  or  any  other  matters,  upon  petition  presented,  or 
motion  made,  in  a  summary  way  (o). 

(b)  Sect.  16  of  tbe  Act  here  referred  to  (Despatch  of  Business  (Court  of  Chancery) 
Act,  1865)  is  as  follows:—"  And  whereas  by  divers  Acts  of  Parliament  the  Court 
of  Chancery  is  empowered  to  make  orders  in  respect  of  the  disposition  of  trust 
funds,  and  other  matters  under  its  jurisdiction,  upon  petition  presented  or  motion 
made  in  a  summary  way,  without  bUl,  but  such  orders  cannot  be  made  in  respect 
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of  liiie  same  matters  upon  application  at  chambers :  Be  it  therefore  enacted,  that  47  &  48  Yiot. 
the  business  to  be  disposed  of  by  the  IVIaster  of  the  Kolls  and  the  Vice-Chancellors,     c.  61,  s.  13. 

respectively,  while  sitting  at  Chambers,  shall  comprise  such  of  the  matters  in  respect  

of  which  the  Court  of  Chancery  is  so  as  aforesaid  empowered  to  make  orders  in  a  *  summary 
summary  way,  as  the  Lord  Chancellor,  with  the  advice  and  assistance  of  the  Master  ''^ay,  may  bo 
of  the  Rolls  and  the  Vice-Chancellors,  or  any  two  of  them,  may  by  any  general  disposed  of  at 
order  direct. ' '    The  section  has  not  been  repealed  either  expressly  or  by  implication  ;  chambers, 
see  Ex  parte  Mayor  of  London,  25  Ch.  D.  384. 

14.  Where  any  person  neglects  or  refuses  to  comply  -witli  a  judg-  Execution  of 
ment  or  order  directing  Idm  to  execute  any  conveyance,  contract,  or  ty  order  of 
other  document,  or  to  indorse  any  negotiable  instrument,  the  Court  *^^  Court. 
may,  on  such  terms  and  conditions  (if  any)  as  may  be  just,  order  that 
such  conveyance,  contract,  or  other  document  shall  be  executed,  or 
that  such  negotiable  instrument  shall  be  indorsed  by  such  person  as 
the   Court  may  nominate   for  that  purpose ;  and  in  such  case  the 
conveyance,  contract,  document,  or  instrument  so  executed  or  indorsed 
shall  operate  and  be*  for  aU  purposes   available  as  if  it  had  been 
executed  or  indorsed  by  the  person  originally  directed  to  execute  or 
indorse  it. 

[Sect.  15.  Proceedings  in  quo  warranto  to  be  deemed  civil  proceedings.] 

16.  Section  one  of  the  Act  seventeen  and  eighteen  Victoria,  chapter  ■^t"?'^!'^* 
thirty-four,  entitled,  "  An  Act  to  enable  Courts  of  law  in  England,  viot.  o.  34, 
Ireland,  and  Scotland  to  issue  process  to  compel  the  attendance  of  s.  1. 
-witnesses  out  of  their  jurisdiction,  and  to  give  effect  to  the  service  of 

such  process  in  any  part  of  the  United  Kingdom,"  is  hereby  amended 
so  as  to  authorise  and  empower  a  judge  of  the  High  Court  to  make 
orders  as  therein  mentioned  as  well  when  the  Court  is  sitting  as  at  any 
other  time. 

17.  If  it  shall  appear  to  the  Court  or  a  judge  that  any  proceeding  Power  to 
now  pending  or  hereafter  commenced  in  the  High  Court  of  Justice  by  terpleato' 
way  of  interpleader,  in  which  the  amount  or  value  of  the  matter  in  proceedings 
dispute  does  not  exceed  the  sum  of  five  hundred  pounds  (being  the  court™*'' 
limit  of  the  equitable  jurisdiction   given  to  County  Courts  by  the 

Coimty  Courts  Act,  1865)  may  be  more  conveniently  tried  and  deter-  28  &  29  Yict. 
mined  in  a  County  Court,  the  Court  or  judge  may  at  any  time  order 
the  transfer  thereof  to  any  County  Court,  in  which  an  action  or  pro- 
ceeding might  have  been  brought  by  any  one  or  more  of  the  parties  to 
such  interpleader  against  the  others  or  other  of  them,  if  there  had 
been  a  trust  to  be  executed  concerning  the  matter  in  question ;  and 
every  such  order  shall  have  the  same  effect  as  if  it  had  been  for  the 
transfer  of  a  suit  or  proceeding  under  section  eight  of  the  County  30  &  31  Vict. 
Courts  Act,  1867 ;  and  the  County  Court  shaU  have  jurisdiction  and  "•  ^^'^• 
authority  to  proceed  therein,  as  may  be  prescribed  by  any  County 
Court  rules  for  the  time  being  in  force. 

18.  The  jurisdiction  of  an  inferior  Court  in  cases  of  counterclaim  Jurisdiction 

under  sections  eighty-nine  and  ninety  of  the  Supreme  Court  of  Judica-  ooStHn' 

ture  Act,  1873,  shall  not  be  excluded  ,by  reason  (1)  that  any  such  couuter- 

olaims. 
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47  &  48  Vict,  counterclaim  involves  matter  not  witHn  the  local  jurisdiction  of  such. 
— — '  inferior  Court,  but  within  the  jurisdiction  of  any  other  inferior  Court 

^^fifi  ^^  ^^''*'  ™  England  ;  or  (2)  that,  where  the  counterclaim  involves  more  than 
one  cause  of  action,  as  to  each  of  which  the  defendant  might  have 
maintaiaed  a  separate  action,  each  such  cause  of  action  being  within 
the  jurisdiction  of  the  Court,  the  aggregate  amount  of  the  counter- 
claim exceeds  the  jurisdiction  of  the  Court ;  or  (3)  that  the  counter- 
claim is  for  an  amount  of  money  exceeding  the  jurisdiction  of  the 
Court,  provided  that  the  plaintiff  does  not  object  in  writing,  within 
such  time  as  may  be  prescribed  by  any  rules,  to  the  Court  giving  relief 
exceeding  that  which  the  Court  would  have  had  jurisdiction  ,to 
administer  prior  to  the  commencement  of  this  Act.  In  any  case  where 
the  counterclaim  involves  matter  beyond  the  jurisdiction  of  the  Court, 
notwithstanding  the  provisions  of  this  section,  the  Court  may,  on  such 
terms  (if  any)  as  the  Court  may  think  just,  either  adjourn  the  hearing 
of  the  case,  or  stay  execution  on  the  judgment,  for  such  time  as  may 
be  necessary  to  enable  any  party  to  apply  to  remove  the  proceedings 
into  the  High  Court  of  Justice,  or  to  enable  the  defendant  to  prosecute 
in  a  Court  of  competent  jurisdiction  an  action  for  the  purpose  of 
establishing  his  counterclaim ;  and  in  default  of  any  such  application 
being  made,  or  action  brought,  the  Court  shall,  after  the  expiration  of 
the  time  limited,  have  jurisdiction  to  hear  and  determine  the  whole 
matter  in  controversy,  to  the  same  extent  as  if  all  parties  had  consented 
thereto. 

[Sect.  19  relates  to  patronage  under  42  &  43  Vict.  c.  78.] 

[Sect.  20  relates  to  salaries  and  pensions.] 

[Sect.  21  relates  to  the  dippolntment  of  circuit  officers.] 

[Sect.  22  aholishes  the  offices  ol  the  sWom  clerks  formerly  attached  to  the  office 
of  the  Chancery  examiners.] 

[By  sect.  23,  the  power  to  make  rules  conferred  by  sect.  17  of  the  Judicature  Act, 
187S,  and  enactments  amending  the  same  is  to  include  the  power  to  make  rules  for 
regulating  the  procedure  on  appeals  from  inferior  Courts  to  the  High  Court.] 

[Sect.  24  relates  to  rules  for  inferior  Courts.] 
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EULES  OF  THE  SUPEEME  COUET,  1883. 

The  following  orders  and  rules  may  be  cited  as  "  The  Eules  of  the 
Supreme  Court,  1883,"  they  shall  come  into  operation  on  the  twenty- 
fourth  day  of  October,  1883,  and  shall  also  apply,  so  far  as  may  be 
practicable  (unless  otherwise  expressly  provided),  to  all  proceedings 
taken  on  or  after  that  day  in  all  causes  and  matters  then  pending. 

The  orders  and  rules  mentioned  in  Appendix  0.  hereto  are  hereby 
annulled,  and  the  following  orders  and  rules  shall  stand  in  lieu  thereof. 

For  AppendLx:  O.,  see  infra.  See  also  the  Statute  Law  Revision  and  Civil  Pro- 
cedure Act,  1883,  and  the  schedule  thereto,  which  repeals  several  important  statutes. 
As  to  the  authority  under  which  these  rules  are  made,  see  Judicature  Act,  1876, 
H.  17 ;  AppeUate  Jurisdiction  Act,  1876,  s.  17  ;  Judicature  (Officers)  Act,  1879, 
B.  22  ;  Judicature  Act,  1881,  s.  19  ;  Hx  parte  Mayor  of  Imdon,  25  Ch.  U.  384. 

For  interpretation  of  terms,  see  Ord.  LXXL,  post.  As  to  the  application  of  the 
orders  and  rules  to  proceedings  pending  on  October  24th,  1883,  see  Sell  v.  Earl  of 
mimoret/,  W.  N.  (1883),  207 ;  JE.  v.  J.  ib.  207. 

The  Bules  as  issued  have  no  marginal  notes. 

OEDEE  I. 

FoEM  AST)  Commencement  of  Action. 

1 .  All  actions  which,  previously  to  the  commencement  of  the  prin-  Institution  of 
cipal  Act  (o),  were  commenced  by  writ  in  the  superior  Courts  of  ^°  "'"' 
common  law  at  Westminster,  or  in  the  Court  of  Common  Pleas  at 
Lancaster,  or  in  the  Court  of  Pleas  at  Durham,  and  all  suite  (J)  which, 
previously  to  the  commencement  of  the  principal  Act  (a),  were  com- 
menced by  bill  or  information  (c)  in  the  High  Court  of  Chancery,  or 
by  a  cause  in  rem  or  m  personam  in  the  High  Court  of  Admiralty,  or 
by  citation  or  otherwise  in  the  Court  of  Probate,  shall  be  instituted  in 
the  High  Court  of  Justice  by  a  proceeding  to  be  called  an  action  (rf). 

(a)  The  "  principal  Act "  means  the  Judicature  Act,  1873 ;  see  Ord.  LXXL  r.  1,   "  Principal 
post.  Act." 

(i)  As  to  suits  involving  less  than  201.,  see  Judicature  Act,  1873,  s.  67,  and  note  guUg  for 
thereto,  ante.  p.  271.     If  the  plaintiff  in  an  action  founded  on  contract  does  not  triflina' 
recover  more  than  oOl.  he  will  (in  the  absence  of  special  order)  only  get  County  amounts 
Court  costs  (Ord.  LXV.  r.  12,  and  cases  there  cited,  post). 

(c)  The  title  "  information  "  ought  not  now  to  be  used,  and  was  struck  out  of  a  Information, 
statement  of  claim  by  Jessel,  M.  E,.  [Attorney-General  v.   Shrewsbury  Bridge  Co., 

W.  N.  (1880),  23  ;  42  L.  T.  79).  Where  there  is  no  relator  the  Attorney-Greneral's 
signature  on  the  writ  is  not  required ;  but  where  there  is  a  relator  (whether  a 
person  or  a  body  corporate)  the  original  writ  (not  the  copy  filed)  must  be  signed  by 
the  Attorney- General ;  and  if  any  amendment  be  made  it  must  be  authorized  ^  his 
signature  on  the  original  writ  or  draft  (Central  Office  Practice  Eules,  Ord.  LXI. 
r.  33,  infra).  See  also  Caldwell  v.  Pagham  Barbour  Co.,  2  Cb.  D.  221,  where  an 
action  was  turned  into  an  information  and  action. 

Before  the  name  of  any  person  can  be  used  as  relator  his  written  authority  for  Written 
that  purpose  must  be  filed  in  the  central  office  or  district  registry  (Ord.  XVI.  r.  20).  authority  to 
In  a  pressing  case  the  authority  may  be  allowed  to  be  .filed  after  the  institution  of  be  filed, 
the  suit  [A.-G.  v.  Murray,  13  W.  E.  65 ;  A.-G.  v.  Wiltshire,  48  L.  J.  Ch.  53). 

(d)  "Action"  means  a  civil  proceeding  commenced  by  writ,  or  in  such  other  "Action  " 
manner  as  may  be  prescribed  by  rules  of  Court  (Judicature  Act,  1873,  b.  100,  ante, 

p.  276).    As  to  cases  in  which  notice  of  action  is  required,  see  Addison  on  Torts,  Notice  of 
p.  712.     Where  the  action  is  for  an  injunction  to  restrain  a  nuisance,  notice  is  not  action, 
necessary ;  see  Ilower  v.  Local  Board  of  Low  Leyton,  5  Ch.  D.  347 ;  25  W.  E.  423 ; 
M.  X 
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A.-G.  V.  Maokmy  Local  Soard,  20  Eq.  626  ;  Baleer  v.  Corporation  of  Wisleach,  "W.  N. 
(1877),  56  ;  and  see  also  Foat  v.  Mayor  of  Margate,  11  Q.  B.  D.  299. 

2.  All  other  proceedings  in  and  applications  to  the  High  Court  may, 
subject  to  these  rules,  be  taken  and  made  in  the  same  manner  as  they 
would  have  been  taken  and  made  in  any  Court  in  which  any  proceed- 
ing or  application  of  the  like  kind  could  have  been  taken  or  made 
if  the  Acts  (e)  had  not  been  passed  (/). 

(«)  "The  Acta  "  mean  the  Judicature  Acts,  1873—1879,  the  Appellate  Jurisdic- 
tion Act,  1876,  and  the  Judicature  Act,  1881  (Ord.  LXXI.  r.  1). 

(/)  See  Judicature  Act,  1875,  s.  21,  ante,  p.  284,  and  Ord.  LXXII.  r.  2,  infra, 
vnioh  continue  the  existing  practice  where  not  inconsistent  with  the  Act  or  rules. 
Where  there  is  a  difference  between  the  old  chancery  and  common  law  practice,  and 
the  new  rules  contain  no  provision  on  the  point,  that  practice  is  to  prevail  which 
the  Court  considers  the  more  convenient ;  see  Fowler  v.  Bantow,  20  Ch.  D.  240 ; 
NewUggin  Gas  Co.  v.  Armstrong  (C.  A.),  13  Ch.  D.  310;  Nurses.  Sarnford,  ibid., 
764. 


OEDEE  II. 

Wbit  of  Sxtmmons  and  Pboceditre,  &c. 

1.  Every  action  in  the  High  Court  shall  be  commenced  by  a  writ  of 
summons,  which  shall  be  indorsed  {g)  with  a  statement  of  the  nature 
of  the  claim  made,  or  of  the  relief  or  remedy  required  La  the  action  {h), 
and  which  shall  specify  the  division  of  the  High  Court  to  which  it  is 
intended  that  the  action  should  be  assigned  (i). 

{^)  As  to  the  indorsement,  see  Ord.  III.,  infra. 

[h]  If  the  plaintiff  seeks  for  an  injunction,  a  receiver,  or  any  special  order  or 
relief,  it  is  lisual  and  proper  to  indorse  the  writ  with  a  specific  claim  for  this  purpose ; 
but  it  is  not  absolutely  necessary  (Judicature  Act,  1873,  s.  25  (8),  ante,  p.  259  ;  Ord. 
Ii.  r.  6,  infra ;  Colelourne  v.  Colebourne,  1  Ch.  D.  690 ;  Norton  v.  Gover,  W.  N.' 
(1877),  206 ;  Ord.  III.  r.  2,  post,  p.  307)  ;  and  a  defective  indorsement  may  be 
amended  (Ord.  XXVIII.  r.  1,  infra). 

(i)  The  writ  of  summons  in  an  action  in  the  Chancery  Division  must  also  be 
marked  by  the  officer  issuing  it  with  the  name  of  one  of  the  judges  of  the  Chancery 
Division  to  whom  for  the  time  being  chambers  are  attached  (Ord.  V.  r.  9,  post, 
p.  312). 

As  to  the  requisite  statements  on  the  face  of  the  writ  where  it  is  issued  out  of  a 
district  registry,  see  Ord.  V.  rr.  3,  4,  post,  p.  312. 

2.  Any  costs  occasioned  by  the  use  of  any  forms  (_/)  of  writs,  and 
of  indorsements  thereon,  other  or  more  prolix  than  the  forms  here- 
inafter prescribed,  shall  be  borne  by  the  party  using  the  same,  unless 
the  Court  or  a  judge  shall  otherwise  direct  (A). 

{/)  For  forms  of  writs  and  indorsements,  see  Appendix  A.,  infra. 

{!c)  See  also  Ord.  LXV.  r.  27  (20),  post,  as  to  costs  of  unnecessary  matter. 

Form  of  writ.  3_  The  writ  of  summons  for  the  commencement  of  an  action  shall, 
except  in  the  cases  in  which  any  different  form  is  hereinafter  provided, 
be  iu  one  of  the  Eorms  Nos.  1,  2,  3  and  4,  in  Appendix  A.,  Part  I., 
with  such  variations  as  circumstances  may  require  {I). 

Title  of  writ  (0  l^or  these  forms,  see  post.    Variations  may  be  allowed  in  a  proper  case  {Bacon 

in  adminis-        v.  Turner,  3  Ch.  D.  276  ;  Keate  v.  Fhillips,  W.  N.  (1878),  186).     In  the  case  of  an 

tration  action,   administration  action  the  writ  must  be  intituled  "In  the  matter  of  the  estate  of 

A.  B.  deceased.    Between  &c."  ;  see  Fyre  v.  Cox,  24  "W.  R.  317.    The  objectof  this 

is  to  enable  the  action  to  be  indexed  under  the  name  of  the  estate  to  be  administered. 


Commence- 
ment by  writ 
of  summons. 


Indorsement. 


Marking  writ 
with  name  of 
a  judge. 

District 
registry. 

Costs  of 
prolixity. 
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4.  No  writ  of  summons  for  service  out  of  the  iurlsdiction,  or  of       Ord.  II. 

wMcli  notice  is  to  be  given  out  of  tlie  jurisdiction,  shall  he  issued  -^^it  for 

without  the  leave  of  the  Court  or  a  iudge  (m).  service  out  of 

•"      o    \    /  junsdiotion. 

(ot)  As  to  service  out  of  the  jurisdiction  generally,  see  Ord.  XI.,  post. 

Applications  for  leave  to  issue  a  -writ  for  service  out  of  the  j  urisdiotion,  and  for  Applications 
leave  to  serve  out  of  the  jurisdiction  the  writ  when  issued,  are  made  at  Chambers,  for  leave  to 
and  either  simultaneously  or  separately.    When  they  are  made  separately,  a  copy  issue  and 
of  the  writ  is  brought  to  the  chief  clerk,  and  a  verbal  statement  made  to  him  of  leave  to  serve 
the  nature  of  the  action,  whereupon,  unless  the  case  is  one  which  requires  to  be  in  the 
brought  under  the  personal  consideration  of  the  judge,  a,  course  which  is  adopted  Chancery 
in  all  but  very  plain  cases,  the  chief  clerk  indorses  on  the  copy  of  the  writ  the  leave  Division, 
to  issue  it,  and  the  subsequent  order  for  leave  to  serve  is  made  upon  affidavit 
intituled  in  the  action.     If  the  appUcations  are  made  simultaneously,  the  applica- 
tion for  leave  to  serve  must  be  supported  by  an  affidavit  intituled  in  the  matter 
of  the  intended  action  [Stigand  v.  Stigand,  19  Ch.  D.  460,  not  following  Tmmg  v. 
Brassey,  1  Ch.  D.  277). 

When  the  defendant  is  neither  a  British  subject  nor  in  British  dominions,  .notice  Notice  in  lieu 
of  the  writ,  and  not  the  writ  itself,  is  served  upon  him  (Ord.  XI.  r.  6,  post).  of  writ. 

An  order  for  leave  to  issue  need  not  be  drawn  up  {Ord.'  LII.  r.  14,  post). 

The  Court  will  not  allow  service  on  an  ambassador  of  a  writ  against  a  foreign 
sovereign  (StewartY.  Bank'of  England,  W.  N.  (1876),  263). 

5.  A  writ  of  summons  to  be  served  out  of  the  jurisdiction,  or  of  Form  of  writ 
which  notice  is  to  be  given  out  of  the  jurisdiction,  shall  be  in  one  of  Q^^^of  ij^- 
the  Forms  Nos.  5,  6,  7  and  8  in  Appendix  A.,  Part  I.,  with  such  varia-  diction, 
tions  as  circumstances  may  require.     Such  notice  shall  be  in  one  of 

the  Forms  Nos.  9  and  10  in  the  same  part,  with  such  variations  as 
circumstances  may  require  («). 

(»)  For  the  forms  here  referred  to,  see  post. 

6.  No  writ  shall  hereafter  be  issued  under  the  Summary  Procedure  BUls  of  Ex- 
on  Bills  of  Exchange  Act,  1855  (18  &  19  Yict.  c.  67)  (o).  o^^nge  Act, 

(o)  This  Act  is  repealed  by  the  Statute  Law  Revision  and  Civil  Procedure  Act, 
1883,  46  &  47  Vict.  c.  49,  o.  4. 

[Rule  7  relates  to  the  writ  in  Admiralty  actions.] 

8.  Every  writ  of  summons,  and  also  (unless  by  any  statute  or  by  Date  and 
these  rules  it  is  otherwise  provided)  every  other  writ,  shall  bear  date  ofgu^Jo"*^ 
on  the  day  on  which  the  same  shall  be  issued,  and  shall  be  tested  in 
the  name  of  the  Lord  Chancellor,  or,  if  the  office  of  Lord  Chancellor 
shall  be  vacant,  in  the  name  of  the  Lord  Chief  Justice  of  England  {p). 

(p)  As  to  vacancies  in  these  offices,  see  Ord.  LXXII.,  post.    A  mistake  in  the 
teste  is  unimportant  {Wesson  v.  StalJeer,  47  L.  T.  444). 
A  writ  is  issued  by  being  sealed  by  the  proper  officer,  see  Ord.  V.  i.  11. 

OEDEE  III. 

LfDOESEMENXS  OF  ClAIM. 

1.  The  indorsement  of  claim  shall  be  made  on  every  writ  of  summons  indorsement 
before  it  is  issued.  "^  claim. 

2.  In  the  indorsement  requii-ed  by  Order  II.,  Eule  1,  it  shall  not  be  Precise 
essential  to  set  forth  the  precise  ground  of  complaint,  or  the  precise  ground  of 
remedy  or  relief  to  which  the  plaintiff  considers  himself  entitled  {q).       need  not  be 

stated, 
(j)  See  note  [h),  ante,  p.  306.     Whenever  a  statement  of  claim  is  delivered,  the 
plaintiff  may  alter  his  claim  without  amending  the  indorsement  on  the  writ  (Ord. 

X2 
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Ord.  III. 


Account. 


Form  of 
indorsement. 


Where 
plaintiff  or 
defendant 
sues  or  is 
sued  in  a 
representative 
capacity. 


Special 
indorsement 
in  case  of 
liquidated 
demand. 


Advantage  of 
special  in- 
dorsement. 


XX.  r.  4,  post,  p.  362).  As  to  amendments  generally,  see  Ord.  XXVIII.  r.l,  past, 
p.  362 ;  and  the  Central  Office  Practice  Eules,  given  in  note  to  Ord.  LXI.  r.  33, 
infra.  a     ..i 

Where  the  plaintiff  seeks  for  an  account,  the  writ  must  be  indorsed  with  a  claim 
for  this  purpose,  see  rule  8,  post,  p.  309. 

3.  The  indorsement  of  claim  shall  te  to  the  effect  of  such  of  the 
Forms  in  Appendix  A.,  Part  III.,  as  shall  he  applicable  to  the  case,  or, 
if  none  be  found  applicable,  then  such  other  similarly  concise  form  as 
the  nature  of  the  case  may  require  (/■). 

(r)  For  these  forms,  see  infra. 

4.  If  the  plaintiff  sues,  or  the  defendant  or  any  of  the  defendants  is 

sued,  in  a  representative  capacity,  the  indorsement   shall  show,  in 

manner  appearing  by  such  of  the  Forms  in  Appendix  A.,  Part  III., 

sect.  7,  as  shall  be  applicable  to  the  case,  or  by  any  other  statement 

to  the  like  effect,  in  what  capacity  the  plaintiff  or  defendant  sues  or  is 

sued  (s). 

(s)  For  these  forms,  see  infra.  Where  a  creditor  seeks  to  have  the  real  and 
personal  estate  of  a  deceased  debtor  administered  by  the  Court,  he  must  sue  on  be- 
half of  himself  and  other  the  creditors,  and  the  -svrit  must  be  indorsed  accordingly 
(Worraker  v.  Fryer,  2  Ch.  D.  109 ;  Re  Royle,  5  Ch.  D.  540  ;  Re  Vincent,  26  W.  E. 
94  ;  W.  N.  (1877),  249  ;  Adeoclc  v.  Peters,  W.  N.  (1876),  139 ;  Richardson  v.  Leake, 
W.  N.  (1879),  181)  ;  secus,  where  administration  of  the  personal  estate  only  is  sought 
{Ue  Blount,  27  W.  E.  865  ;  Re  Greaves,  18  Ch.  D.  p.  554) ;  see  also  Ord.  XVI.  r.  9, 
post,  p.  335.  If  either  party  wish  to  deny  the  representative  character  of  the  other, 
he  must  do  so  specifically ;  see  Ord.  XXI.  r.  5,  post,  p.  363. 

[Rule  5  relates  to  Probate  actions.] 

6.  In  all  actions  where  the  plaintiff  seeks  only  to  recover  a  debt  or 
liquidated  demand  in  money  payable  by  the  defendant,  with  or  with- 
out interest,  arising  (A.)  upon  a  contract,  express  or  implied,  (as,  for 
instance,  on  a  biU  of  exchange,  promissory  note,  or  cheque,  or  other 
simple  contract  debt) ;  or  (B.)  on  a  bond  or  contract  under  seal  for  pay- 
ment of  a  liquidated  amount  of  money ;  or  (0.)  on  a  statute  where 
the  sum  sought  to  be  recovered  is  a  fixed  sum  of  money  or  in  the 
nature  of  a  debt  other  than  a  penalty ;  or  (D.)  on  a  guaranty,  whether 
under  seal  or  not,  where  the  claim  against  the  principal  is  in  respect 
of  a  debt  or  liquidated  demand  only^  or  (E.)  on  a  trust;  or  (F.)  in 
actions  for  the  recovery  of  land,  with  or  withT)ut  a  claim  for  rent  or 
mesne  profits,  by  a  landlord  against  a  tenant  whose  term  has  expired 
or  has  been  duly  determined  by  notice  to  quit,  or  against  persons 
claiming  under  such  tenant ;  the  writ  of  summons  may,  at  the  option 
of  the  plaintiff,  be  specially  indorsed  with  a  statement  of  his  claim, 
or  of  the  remedy  or  relief  to  which  he  claims  to  be  entitled  (<).  Such 
special  indorsement  shall  be  to  the  effect  of  such  of  the  Forms  in 
Appendix  C,  sect.  4,  as  shall  be  applicable  to  the  case  (m). 

(i)  Supposing  the  plaintiff  to  have  specially  indorsed  his  writ,  then — 

(1)  If  the  defendant  does  not  appear,  the  plaintiff  may  enter  final  judgment 
(Ord.  XIII.  rr.  3, 4,  post,  p.  327) ;  though,  indeed,  this  applies  in  every  case 
in  which  the  writ  is  indorsed  for  a  liquidated  demand,  whether  specially  or 
otherwise  (ibid.). 

(2)  Notwithstanding  appearance,  the  plaintiff  may  sign  final  judgment  unless 
the  defendant  can  satisfy  the  judge  that  he  ought  to  be  allowed  to  defend 
(Ord.  XIV.  1.  l,post,  p.  330J. 
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(3)  No  statement  of  claim  is  necessary,  or  indeed  allowable  (Ord.  XX.  i.  1,       Ord.  III. 
post,  p.  361).  : 

Under  the  old  rule  the  indorsement  had  to  give  particulars  of  the  amount 
claimed  after  giving  credit  for  any  payment  or  set-ofE.  As  to  what  was  a  sufficient 
indorsement  under  this  rule,  see  Smith  v.  Wilson,  5  C.  P.  B.  25  ;  Walker  v.  Hicks, 
3  Q.  B.  D.  8  ;  Parpaile  v.  Dickenson,  26  "W.  R.  479 ;  W.  N!  (1878),  51 ;  Aston  v. 
Sarwitz,  "W.  N.  (1879),  194;  41  L.  T.  521;  Teatman  v.  Snow,  28  "W.  R.  574; 
Godden  v.  Coraten,  5  0.  P.  D.  17.  An  action  on  a  foreign  judgment  is  within  this 
rule  {Grant  v.  Saston,  W.  N.  (1883),  218). 

This  rule  applies  in  the  case  of  an  action  by  mortgagee  against  mortgagor  who  Recorery  of 
has  attorned  tenant  to  him  {Daubuz  v.  Lavington,  13  Q.  B.  D.  347) ;  but  see  Sohson  land. 
V.  Monk,  ~W.  N.  (1884),  17.      It  does  not  apply  to  an  action  by  landlord  against 
tenant  under  a  forfeiture  clause  (Sums  v.  Walford,  TV.  N.  (1884),  31 ;  Manserah  v. 
Simell,  W.  N.  (1884\  34). 

(«)  As  to  these  forms,  see  infra.  The  use  of  them  -when  applicable  is  obli- 
gatory (Ord.  XIX.  r.  5,  post,  p.  356). 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liquidated,  demand  Amount  of 
only,  the  indorsement,  besides  stating  the  nature  of  the  claim,  shall  '^®^'  ^"4 
state  the  amount  claimed  for  debt,  or  in  respect  of  such  demand,  and  indorsed, 
for   costs  respectively,  and  shall  further   state,  that  upon    payment 
thereof  mthin  four  days  after  service,  or  in  case  of  a  writ  not  for 

service  within  the  jurisdiction  within  the  time  allowed  for  appearance, 
further  proceedings  will  be  stayed  (?«).  Such  statement  shall  be  in  the 
Form  in  Appendix  A.,  Pt.  III.,  sect.  3  (a;).  The  defendant  may,  notwith- 
standing such  payment,  have  the  costs  taxed,  and  if  more  than  one- 
sixth  shall  be  disallowed,  the  plaintiff's  solicitor  shall  pay  the  costs  of 
taxation  (y). 

(iv)  The  use  of  this  indorsement  is  obligatory.  As  to  the  effect  of  such  an 
indorsement,  see  J^cpcquot  v.  Boura,  5  Mee.  &  W.  p.  156. 

[x)  For  form,  see  infra. 

\jl)  Cf.  the  Solicitors'  Act,  1843,  s.  37,  ante,  p.  2.  If  the  plaintiff  accept  pay- 
ment after  the  four  days  the  defendant  is  entitled  to  have  the  costs  taxed  under 
this  rule  {MooU  v.  Mamshaw,  39  L.  T.  410  ;  W.  N.  (1878),  227). 

8.  In  all  cases  in  which  the  plaintiff,  in  the  first  instance,  desires  to  Claim  for  an 
have  an  account  taken,  the  writ  of  summons  shall  be  indorsed  with  a  ^''*'°™*- 
claim  that  such  account  be  taken  (z). 

(z)  When  the  -writ  is  thus  indorsed  an  order  for  the  account  can  be  made  at 
chambers  ;  see  Ord.  XV.  r.  1,  post,  p.  332,  and  cases  there  cited. 

In  the  old  rules  the  words  were  "  ordinary  account,"  and  it  was  held  that  this 
did  not  include  an  account  on  the  footing  of  wilful  neglect  (-Re  Sowen,  20  Ch.  D. 
638). 

OEDEE  IV. 

Indobsement  of  Address. 

1 .  In  all  cases  where  a  writ  of  summons  is  issued  out  of  the  Central  Indorsement 
Office,  the  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  indorse  upon  °^  address. 
the  writ  and  notice  in  lieu  of  service  of  a  writ  the  address  of  the 
plaintiff,  and  also  his  own  name  or  firm  and  place  of  business,  and  also, 
if  his  place  of  business  shall  be  more  than  three  miles  from  the  prin- 
cipal entrance  of  the  central  hall  at  the  Eoyal  Courts  of  Justice,  another 
proper  place,  to  be  called  his  address  for  service,  which  shall  not  be 
more  than  three  miles  from  the  principal  entrance  of  the  central  hall 
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.  Ord.  IV. 


Indorsement 
of  address 
■where 

plaintiff  sues 
in  person. 


Where  writ 
issued  out  of 
district 
registry. 


at  tie  Eoyal  Courts  of  Justice,  where  writs,  notices,  pleadings,  peti- 
tions, orders,  summonses,  warrants,  and  other  documents,  proceedings, 
and  written  communications  may  be  left  for  Mm.  And  where  any  such 
solicitor  is  only  agent  of  another  solicitor,  he  shall  add  to  his  own  name 
or  firm  and  place  of  business  the  name  or  firm  and  place  of  business  of 
the  principal  solicitor  (a). 

(a)  As  to  service  of  orders,  &o.,  generally,  see  Ord.  LXVII.,  infra. 

This  rule  does  not  enable  a  defendant  vhere  one  plaintiff  sues  on  behalf  of  others 
to  call  for  the  a,ddreBs  of  their  solicitors  [Leathleyx.  McAndrew,  W.  N.  (1875),  259  ; 
but  as  to  partners,  see  Ord.  VII.  r.  2,  post,  p.  314. 

2.  In  aU  cases  where  a  writ  of  summons  is  issued  out  of  the  central 
office,  a  plaintiff  suing  in  person  shall  indorse  upon  the  writ  and  notice 
in  lieu  of  service  of  a  writ  his  place  of  residence  and  occupation,  and 
also,  if  his  place  of  residence  shall  be  more  than  three  miles  from  the 
principal  entrance  of  the  central  hall  at  the  Eoyal  Courts  of  Justice, 
another  proper  place,  to  be  called  his  address  for  service,  which  shall 
not  be  more  than  three  miles  from  the  principal  entrance  of  the  central 
hall  at  the  Eoyal  Courts  of  Justice,  where  writs,  notices,  pleadings, 
petitions,  orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications  may  be  left  for  him  (6). 

'  (i)  If  the  plaintiff's  address  is  not  stated,  or  not  correctly  stated,  he  may  be 
ordered  to  amend  the  writ  by  inserting  his  correct  address,  and  in  default  of  his  so 
doing  the  action  may  be  stayed ;  if  he  resides  abroad,  security  for  costs  may  be 
leqvtirei  (Kenm/  \.  Soilings,  Seton,  1644).  As  to  security  for  costs  generally,  see 
Ord.  LXv.  r.  6,  and  notes  thereto,  infra. 

3.  In  all  cases  where  a  writ  of  summons  is  issued  out  of  a  district 
registry  the  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  indorse 
upon  the  writ,  and  notice  in  lieu  of  service  of  a  writ,  the  address  of 
the  plaintiff,  and  his  own  name  or  firm  and  place  of  business,  which 
shall,  if  his  place  of  business  be  within  the  district  of  the  registry,  be 
an  address  for  service,  and  if  such  place  be  not  within  the  district,  he 
shaU  add  an  address  for  service  within  the  district,  and,  where  the 
defendant  does  not  reside  within  the  district,  he  shall  add  a  further 
address  for  service,  which  shaU  not  be  more  than  three  miles  from  the 
principal  entrance  of  the  central  hall  at  the  Eoyal  Courts  of  Justice  ; 
and  where  the  solicitor  issuing  the  writ  is  only  agent  of  another 
solicitor,  he  shall  add  to  his  own  name  or  firm  and  place  of  business 
the  name  or  firm  and  place  of  business  of  the  principal  solicitor. 
"Where  the  plaintiff  sues  in  person,  he  shall  indorse  upon  the  writ, 
and  notice  in  lieu  of  service  of  a  writ,  his  place  of  residence  and 
occupation,  which  shall,  if  his  place  of  residence  be  within  the  district, 
be  an  address  for  service,  and  if  such  place  be  not  within  the  district, 
he  shall  add  an  address  for  service  within  the  district,  and,  where  the 
defendant  does  not  reside  within  the  district,  he  shall  add  a  further 
address  for  service,  which  shall  not  be  more  than  three  miles  from 
the  principal  entrance  of  the  central  hall  at  the  Eoyal  Courts  of 
Justice  (c). 

\e)  Where  a  -writ  is  issued  out  of  a  district  registry  and  served  outside  the 
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district,  notice  of  appearance  must  be  sent  to  the  address  for  service  within  the       Ord.  IV. 

distmst ;  notice  of  appearance   given   at  the   address   for  service  in  London  is  

insufficient  {Smith  v.  Dobbin,  3  Ex.  D.  338).  v 

4.  In  all  cases  where  prooeediiigs  are  commenced  otherwise  than  by  Where 
■writ  of  summons,  the  preceding  rules  of  this  order  shall  apply  to  the  ^ommeMed^ 
document  by  which  such  proceedings  shall  he  originated  as  if  it  were  otherwise 
a  writ  of  summons.  *'^^  ^7  ■'"^*- 

OEDER  T. 

ISSTTE   OF  "WeITS   OF  SxjMMONS. 

I.  Place  of  Issue. 

1.  In  any  action  other  than  a  prohate  action,  the  plaintiff  (d)  Issue  of  writ 
wherever  resident  may  issue  (e)  a  writ  of  summons  out  of  any  district  °^*.°^^^i8triot 
registry. 

((?)  No  one  can  issue  a  writ  but  a  solicitor  or  the  plaintiff  in  person  ;  if  anyone  Who  may- 
else  issues  a  writ,  the  wrif  and  aU  subsequent  proceedings  will  be  set  aside  ( Wood  issue  writ. 
V.  Swan,  25  Sol.  J.  134).     An  action  cpnunenoed  by  a  solicitor  without  authority 
will  be  dismissed  with  costs  to  be  paid  by  him.     (Newiiggin-by-the-Sea  Gas  Co.  v. 
Armstrong,  13  Ch.  D.  310 ;  Nurse  v.  Durnford,  ibid.,  764). 

(«)  The  Court  may  inquire  at  what  period  of  the  day  a  writ  was  issued  {Clarke  v.   Issuins  a 
Bradlaugh,  8  Q.  B.  D.  63).  ^t  is  not  a 

2.  Every  writ  of  summons  not  issued  out  of  a  district  registry  shall  ^^  "la  ac  . 
be  issued  out  of  the  central  office  (_/).  o^it  of  central 

(/)  AU  writs  issued  in  London  are  issued  out  of  the  Writ  Appearance  and 
Judgment  Department  of  the  Central  Office ;  see  Ord.  LXI.  r.  1,  post, 

3.  In  all  cases  where  a  defendant  neither  resides  nor  carries  on  Place  of 
business  (  a)  within  the  district  out  of  the  rearistry  whereof  a  writ  of  defendant's 
summons  is  issued,  there  shall  be  a  statement  on  the  face  of  the  writ  of 
summons  that  such  defendant  may  cause  an  appearance  to  be  entered 

at  his  option  either  at  the  district  registry  or  at  the  central  office,  or  a 
statement  to  the  lite  effect. 

(g)  As  to  the  meaning  of  "resides  or  carries  on  business,"  see  Darnell,  p.  319, 
and  cases  there  cited. 

See  forms.  Appendix  A.,  Part  I.,  Nos.  3,  4,  infra. 

4.  In  all  cases  where  a  defendant  resides  or  carries  on  business  Appearance 
within  the  district,  and  a  writ  of  summons  is  issued  out  of  the  district  ^*  district 
registry,  there  shall  be  a  statement  on  the  face  of  the  writ  of  summons 

that  the  defendant  do  cause  an  appearance  to  be  entered  at  the  district 
registry,  or  a  statement  to  the  like  effect  (Ji). 
(A)  See  forms.  Appendix  A.,  Part  I.,  Nos.  3,  4,  infra. 

II.  Assignment  of  Causes,  Sfc. 

5.  Subject  to  the  power  of  transfer,  every  person  by  whom  any  Assignment 
cause  or  matter  may  be  commenced  in  the  High  Court  of  Justice,  °!  "r*."^^  *°  ^ 
which  would  have  been  within  the  non-exclusive  cognizance  of  the  High  Court. 
High  Court  of  Admiralty  if  the  principal  Act  had  not  passed,  shall 

assign  such  cause  or  matter  to  any  one  of  the  divisions  of  the  said 
High  Court,  including  the  Probate,  Divorce  and  Admiralty  Division, 
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Ord.  V.       as  he  may  think  fit,  by  marking  the  document  by  which  the  same  is 
~  commenced  with  the  name  of  the  division,  and  giving  notice  thereof 
to  the  proper  officer  of  the  Court  (i). 

(j)  As  to  the  causes  and  matters  specially  assigned  (subject  to  rules  of  Court)  to 
the  Chancery  Division,  see  Judicature  Act,  1873,  s.  34,  ante,  p.  263  ;  and  as  to  the 
power  of  the  plaintiff  to  choose  in  what  division  he  wiU  bring  his  action,  see 
Judicature  Act,  1875,  s.  11,  ante,  p.  281. 

As  to  transfers,  see  Ord.  XLIX.,  post,  and  notes  thereto. 

[Rules  6,  7  and  8  apply  only  to  actions  in  the  Queen's  Bench  Division.] 

Causes  and  9.  Subject  to  the  power  of  transfer,  and  to  the  special  provision 

menoed  in  the  contained  in  sub-section  (e.)  of  this  rule,  and  subject  also  to  the  power 
Chancery  of  the  Lord  Chancellor  by  order  from  time  to  time  otherwise  to  direct, 
be^ssigTied  every  cause  or  matter  which  shall  hereafter  be  commenced  in  the 
to  and  marked  Chancery  Division  shall  be  assigned  to  and  marked  with  the  name  of 
name  of  a  ^^^  °-^  '^'^  judges  thereof  jn  manner  hereinafter  mentioned,  and  shall 
judge,  no  longer  be  marked  with  the  name  of  such  judge  as  the  plaintiff  or 

petitioner  may  in  his  option  think  fit: — 

(a.)  "Where  the  commencement  is  by  writ,  it  shall  be  the,  duty  of  the 
officer  issuing  such  writ  to  mark  the  same  with  the  name  of 
one  of  the  judges  of  the  Chancery  Division  to  whom  for  the 
time  being  chambers  are  attached  (to  be  ascertained  in  the 
manner  now  used  in  the  distribution  of  business  amongst  the 
conveyancing  counsel  of  the  Court)  (y) ; 

(y)  As  to  the  conveyancing  counsel  and  the  mode  in  ■which  business  is  distributed 
among  them,  see  Ord.  LI.,  Pari  II. 

(b.)  "Where  the  commencement  is  by  originating  summons,  such 
summons  shall  be  taken  out  in  the  writ  department  of  the 
central  office,  and  it  shall  be  the  duty  of  the  officer  issuing 
such  summons  to  mark  the  same  with  the  name  of  one  of  the 
said  judges,  to  be  ascertained  in  manner  aforesaid; 

(c.)  Where  the  commencement  is  by  notice  of  motion,  such  notice  of 
motion  shall  be  brought  to  the  writ  department  of  the  central 
office,  and  it  shaU  be  the  duty  of  the  officer  by  whom  origi- 
nating summonses  are  issued  to  mark  the  same  with  the 
name  of  one  of  the  said  judges,  to  be  ascertained  in  manner 
aforesaid ; 

(d.)  "Where  the  commencement  is  by  petition,  such  petition  shall 
be  brought  to  the  office  of  the  registrars  of  the  Chancery 
Division,  and  shall  be  marked  by  an  officer  to  be  charged  by 
the  registrars  with  that  duty  with  the  name  of  one  of  the 
said  judges,  to  be  ascertained  in  manner  aforesaid ; 

(e.)  "Where  a  cause  or  matter  has  been  assigned  to  one  of  the  said 
j  udges  as  above  mentioned,  every  subsequent  writ,  summons, 
or  petition,  relating  to  the  administration  of  the  same  trust, 
or  the  winding-up  of  the  same  company,  or  so  connected 
therewith  as  to  be  conveniently  dealt  with  by  the  same  judge, 
shaU  whenever  practicable  be  marked  by  the  proper  officer 
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with  the  name  of  such  judge ;  and  the  party  or  solicitor  pre-       Ord.  V. 
sentiag  such  writ,  summons,  or  petition  shall,  if  there  he  to 
his  knowledge  such  relation  or  connexion,  so  certify;  such 
certificate  shall  he  in  the  Form  No.  19,  iuAppendix  A.,  Parti., 
with  such  variations  as  circumstances  may  require  {k). 

(k)  For  this  form  see  infra. 

III.   Generally. 

10.  Writs  of  summons  shall  he  prepared  by  the  plaintiff  or  his  soli-  Preparation 
citor,  and  shall  be  written  or  printed,  or  partly  written  and  partly 
printed,  on  paper  of  the  same  description  as  by  these  rules  directed  in 
the  case  of  proceedings  directed  to  be  printed  (l). 

(l)  The  Central  Office  Practice  Rules  (Ord.  LXI.  r.  33,  and  note  thereto,  infra)  Central  office 
contain  the  following  general  provisions  as  to  writs  of  summons : —  practice  rules. 

Writs  of  summons  issued  before  the  Judicature  Acts  came  into  force  may  be 
renewed  without  an  order. 

A  female  plaintiEE  must  be  described  aa  "spinster,"  "married  woman,"  or 
"  widow,"  and  if  an  infant,  as  an  infant. 

Where  an  infant  is  plaintiff,  the  authority  of  the  next  friend  (duly  attested)  must 
,be  filed  before  the  writ  of  summons  can  be  issued. 

11.  Every  writ  of  summons  shall  he  sealed  by  the  proper  o£B.cer,  and  Writ  to  be 
shall  thereupon  be  deemed  to  be  issued  (m). 

{m)  The  Court  may  inquire  at  what  time  of  the  day  a  writ  was  issued  {Clarke  v. 
Sradlaugh,  8  Q.  B.  D..63.) 

As  to  the  issue  of  writs,  see  Ord.  LXI.,  post,  providing  for  the  distribution  of 
business  in  the  central  office. 

12.  The  plaintiff  or  his  solicitor  shall,  on  presenting  any  writ  of  Writ  to  be 
summons  for  sealing,  leave  with  the  officer  a  copy,  written  or  printed,  ^^^  central 
or  partly  written  and  partly  printed,  on  paper  of  the  description  afore- 
said, of  such  writ  and  all  the  indorsements  thereon,  and  such  copy 

shall  be  signed  {n)  by  or  for  the  solicitor  leaving  the  same,  or  by  the 
plaintiff  himself  if  he  sues  in  person. 

(«)  Copies  of  writs  of  summons  should  be  signed  with  the  name  of  the  solicitor, 
or  solicitor's  clerk  suing  them  out,  thus,  "  C.  D.  &  Co. ;"  or,  "A.  B.  for  C.  D.  & 
Co."  The  stamp  is  to  be  on  the  copy  writ  filed  (Central  Office  Practice  Rules ; 
Ord.  LXI.  r.  33,  and  note  thereto,  infra). 

13.  The  officer  receiving  such  copy  shall  file  the  same,  and  an  entry  Copy  of  writ 
of  the  filing  thereof  shall  be  made  in  a  book  to  be  called  the  Cause  *°  ^^  ^®^- 
Book  (o),  which  is  to  be  kept  in  the  manner  in  which  cause  books  are 

now  kept,  and  the  action  shall  be  distinguished  by  the  date  of  the 
year,  a  letter,  and  a  number,  in  the  manner  in  which  causes  aro  now 
distinguished  in  such  cause  books;  and  when  such  action  shall  be 
commenced  in  a  district  registry  it  shall  be  further  distinguished  by 
the  name  of  such  registry. 

(o)  As  to  the  cause  book,  see  Central  Office  Practice  Rules,  Ord.  LXI.  r.  33. 

14.  Notice  to  the  proper  officer  (jo)  of  the  assignment  of  an  action  Notice  of 
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to  any  division  of  the  Court  shall  be  sufficiently  given  by  leaving  with 
him  the  copy  of  the  writ  of  summons. 

(p)  As  to  the  meaning  of  "proper  officer,"  see  Ord.  LXXI.  r.  1,  infra. 

[Rule  15  relates  to  Probate  actions.] 

[Rules  16  and  17  relate  to  Admiralty  actions.] 


Issue  of 

concurrent 

writs. 


Writs  for . 
service  witldn 
knd  without 
jurisdiction 
may  he  con- 
current. 


OEDEE  VI. 

CONCUERENT  WeITS. 

1 .  The  plaintiff  in  any  action  may,  at  the  time  of  or  at  any  time 
during  twelve  months  after  the  issuing  of  the  original  writ  of  summons, 
issue  one  or  more  concurrent  writ  or  writs,  each  concurrent  writ  to 
bear  teste  of  the  same  day  as  the  original  writ,  and  to  be  marked  with 
a  seal  bearing  the  word  "  concurrent,"  and  the  date  of  issuing  the 
concurrent  writ;  and  such  seal  shall  be  impressed  upon  the  writ  by 
the  proper  officer  :  Provided  always,  that  such  concurrent  writ  or  writs 
shall  only  be  in  force  for  the  period  during  which  the  original  writ  in 
such  action  shall  be  in  force  (y). 

(j)  As  to  the  oases  in  which  concurrent  writs  are  required,  see  Daniell,  p.  325. 

2.  A  writ  for  service  within  the  jurisdiction  may  be  issued  and 
marked  as  a  concurrent  writ  with  one  for  service,  or  whereof  notice  in 
lieu  of  service  is  to  be  given,  out  of  the  jurisdiction ;  and  a  writ  for 
service,  or  whereof  notice  in  lieu  of  service  is  to  be  given,  out  of  the 
jurisdiction  may  be  issued  and  marked  as  a  concurrent  writ  with  one 
for  service  within  the  jurisdiction. 


Solicitor  on 
demand  to 
declare 
whether 
writ  issued 
by  his 
authority. 


Partners 
suing  in 
name  of  their 
firm  to  give, 
on  demand, 
names,  &o. 
of  partners. 


OEDEE  VII. 
I.  DisoiosuBE  BY  Solicitors  and  PLAijurrPFS. 

1.  Every  solicitor  whose  name  shall  be  indorsed  on  any  writ  of 
summons  shall,  on  demand  in  writing  made  by  or  on  behalf  of  any 
defendant  who  has  been  served  therewith  or  has  appeared  thereto, 
declare  forthwith  in  writing  whether  such  writ  has  been  issued  by 
him  or  with  his  authority  or  privity  ;  and  if  such  solicitor  shall 
declare  that  the  writ  was  not  issued  by  him  or  with  his  authority  or 
privity,  all  proceedings  upon  the  same  shall  be  stayed,  and  no  further 
proceedings  shall  be  taken  thereupon  without  leave  of  the  Court  or  a 
judge. 

2.  "When  a  writ  is  sued  out  by  partners  in  the  name  of  their 
firm,  the  plaintiffs  or  their  solicitors  shall,  on  demand  in  writing 
by  or  on  behalf  of  any  defendant,  forthwith  declare  in  writing  the 
names  and  places  of  residence  of  all  the  persons  constituting  the 
firm  on  whose  behalf  the  action  is  brought.  And  if  the  plaintiffs 
or  their  solicitors  shall  fail  to  comply  with  such  demand,  all  pro- 
ceedings in  the  action  may,  upon  an  application  for  that  purpose, 
be  stayed  upon  such  terms  as  the  Court  or  a  judge  may  direct.    And 


RULES  OP  THE  SUPREME  COURT,  1883.  315 

when  the  names  of  the  partners  are  so  declared,  the  action   shall      Ord.  VII. 
proceed  in  the  same  manner  and  the  same  consequences  in  all  respects 
shall  foUow  as  if  they  had  been  named  as  the  plaintiffs  in  the  writ. 
Bnt  all  proceedings  shall,  nevertheless,  continue  in  the  name  of  the 
firm  (»•). 

(r)  By  Ord.  XVI.  r.  14,  any  party  to  an  action  by  or  against  partners  in  the  name 
of  their  firm,  may  apply  by  summons  to  a  judge  for  the  names  of  the  partners,  to  be 
furnished  and  verified  in  such  manner  as  the  judge  may  direct.  As  to  proceedings 
by  and  against  partners  in  the  name  of  their  firm  generally,  see  Ord.  IX.,  Pt.  III., 
rr.  6,  7,  post,  p.  318. 

n.  Change  of  Solicitors. 
3.  A  party  suing  or  defending  by  a  sohcitor  shall  he  at  liberty  to  Change  of 
change  his  solicitor  (s)  in  any  cause  or  matter,  without  an  order  for  that 
purpose,  upon  notice  of  such  change  being  filed  in  the  central  office, 
or  in  the  district  registry,  if  the  cause  or  matter  is  proceeding  therein  ; 
but  until  such  notice  is  filed  and  a  copy  thereof  served,  and  (in  causes 
or  matters  pending  in  the  Chancery  Division)  left  in  the  chambers  of 
the  judge  to  whom  the  cause  or  matter  is  assigned,  the  former 
solicitor  shall  be  considered  the  solicitor  of  the  party. 

(i)-  Where  there  was  a  special  contract  respecting  the  employment  of  a  solicitor,  Special 
and  an  order  of  course  to  change  solieitors  was  obtained,  the  special  contract  being  contract  as 
suppressed,  such  order  was  discharged  with  costs  [Richards  v.  Scarborough  Market  t"  employ- 
Co.,  17  Beav.  83  ;  Jenkins  y.  Bryant,  3  Drew.  70  ;    and  see  Topping  v.  Searson,  2  ™ent  of  a 
H.  &  M.  205).  sohcitor. 

ORDEE  YIII. 

Eehewal  op  Writ. 

1.  No  original  writ  of  summons  shall  be  in  force  for  more  than  Renewal  of 
twelve  months  (t)  from  the  day  of  the  date  thereof,  including  the  day  ^,"*^„^^ 
of  such  date  ;  but  if  any  defendant  therein  named  shall  not  have  been 
served  therewith,  the  plaintiff  may,  before  the  expiration  of  the  twelve 
months,  apply  to  the  Court  or  a  judge  for  leave  to  renew  the  writ ; 
and  the  Court  or  judge,  if  satisfied  that  reasonable  efforts  have  been 
made  to  serve  such  defendant,  or  for  other  good  reason,  may  order 
that  the  original  or  concurrent  writ  of  summons  be  renewed  for  six 
months  from  the  date  of  such  renewal  inclusive,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ.  And  the  writ  shall  in 
such  case  be  renewed  by  being  marked  with  a  seal  bearing  the  date 
of  the  day,  month,  and  year  of  such  renewal ;  such  seal  to  be  provided 
and  kept  for  that  purpose  at  the  proper  office,  and  to  be  impressed 
upon  the  writ  by  the  proper  officer,  upon  dehvery  to  him  by  the 
plaintiff  or  his  sohcitor  of  a  memorandum  in  Form  No.  18  in  Appendix 
A.,  Part  I.,  with  such  variations  as  circumstances  may  require ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force,  and  be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  and  for  aU  other  purposes, 
from  the  date  of  the  issuing  of  the  original  writ  of  summons. 

(<)  The  twelve  months  run  from  the  date  of  issue  {Se  Jones,  Myre  v.  Cox,  25 
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W.  R.  303  ;  46  L.  J.  Ch.  316  ;  W.  N.  (1877),  38,  where  there  had  been  an  amend- 

-   ment).     In  that  case  the  Court  allowed  the  writ  to  be  renewed  under  R.  S.  0.  1875, 

Ord.  LVII.  r.  6,  (now  Ord.  LXPV.  r.  7,  post)  ;  but  where  the  Statute  of  Limitations 

had  run  in  the  meantime,  renewal  was  refused  {Doyle  v.  Katifman,  3  Q.  B.  D.  7,  340). 

a.  The  production  of  a  writ  of  summons  purporting  to  be  marked 
■with  the  seal  of  the  Court,  showing  the  same  to  have  heen  renewed  in 
manner  aforesaid,  shall  be  sufficient  evidence  of  its  having  been  so 
renewed,  and  of  the  commencement  of  the  action  as  of  the  first  date  of 
such  renewed  writ  for  all  purposes. 

3.  Where  a  writ,  of  which  the  production  is  necessary,  has  been 
lost  (m),  the  Court  or  a  judge,  upon  being  satisfied  of  the  loss,  and  of 
the  correctness  of  a  copy  thereof,  may  order  that  such  copy  shall  be 
sealed  and  served  in  lieu  of  the  original  writ. 

(m)  The  filed  copy  of  a  writ  that  has  been  lost  may  be  treated  as  a  duplicate,  but 
only  by  leave  of  a  practice  master,  and  on  the  party  giving  an  undertaking  to  pro- 
duce the  original  at  the  central  ofiice  when  found  (C.  0.  Pr.  Rules;  Ord.  LXI. 
r,  33,  infra). 

OEDEE  IX. 

Sebvice  or  Writ  of  Stimmohs, 
I.  Mode  of  Service. 

1 .  No  service  of  writ  shall  be  required  when  the  defendant,  by  his 
solicitor,  im.dertates  in  writing  {w)  to  accept  service  and  enters  an 
appearance. 

(w)  A  soKcitornot  entering  an  appearance  in  pursuance  of  his  written  undertaking 
so  to  do  is  liable  to  an  attachment  (Ord.  XII.  r.  18,  post,  p.  324). 

2.  When  service  is  required  the  writ  shall,  wherever  it  is  practicable, 
be  served  in  the  manner  in  which  personal  service  is  now  made  (x),  but 
ii  it  be  made  to  appear  to  the  Court  or  a  judge  that  the  plaintiff  is 
from  any  cause  unable  to  effect  prompt  personal  service  (y),  the  Court 
or  judge  may  make  such  order  for  substituted  or  other  service  (z),  or 
for  the  substitution  for  service  of  notice  (a),  by  advertisement  or  other- 
wise, as  may  be  just. 

See  Ord.  LXVII.  r.  6,  post. 

(x)  Personal  service  is  generally  eflfeoted  by  delivering  a  copy  of  the  writ  to  the 
defendant  personally,  and  at  the  same  time  diowing  him  the  original  if  demanded  j 
see  Toole  v.  Gould,  1  H.  &  N.  99 ;  Hamthorn  v.  Sarris,  23  W.  R.  214  ;  see  also 
Ord.  LXVII.  rr.  1,  6,  post.  If  the  defendant  refuses  to  receive  the  copy  of 
the  writ,  and  he  be  then  informed  of  the  nature  of  the  process,  and  the  copy  be 
thrown  down  in  his  presence,  it  is  sufficient  personal  service  {Bell  v.  Vinoent,  7  D. 
&  R.  233). 

Service  on  Sunday  is  wholly  void  {Mackreth  v.  Nicholson,  19  Ves.  367  ;  Taylor  v. 
Fhillips,  3  East,  155).  On  other  days,  except  Saturday,  service  must  be  effected 
before  six  ;  on  Saturday  it  must  be  before  two  (Ord.  LXIV.  r.  11). 

An  amended  writ  must  be  served  in  the  same  way  as  an  original  writ  {The  Cas- 
siopeia, 4P.  D.  188). 

{y)  Under  this  rule  if  the  plaintiff  cannot  effect  "prompt  personal  service,"  he  may 
obtain  leave  either  (i)  to  serve  a  substitute  in  lieu  of  the  defendant  himself,  or  (ii), 
instead  of  serving  the  defendant,  to  give  notice,  by  advertisement  or  otherwise  as  the 
Court  may  direct.  Such  leave  may  be  obtained  when  the  defendant  absconds  or 
keeps  out  of  the  way  {Goole  v.  Sey,  2  Ch.  D.  218  ;  Sarrison  v.  Siewardson,  2  Ha. 
530  ;  Sele  v.  Ogle,  ibid.  623  ;  Zulueta  v.  Vincent,  15  Beav.  272 ;  Oope  v.  Sussell,  2  Ph. 
404) ;   and  substituted  service  has  been  allowed  where  the  defendant  was  not 
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absconding,  but  residing  permanently  abroad  [Griffiths  v.  Cowper,  2  De  G.  E.  &  J.       Ord.  IX. 
208  ;  and  see  Deanes  v.  Kitehin,  13  Eq.  461). 


(z)  As  to  the  general  principle  on  wbioh  substituted  service  is  allowed,  see  Sope  Substituted 
V.  Sope,  19  Beav.  237 ;  4  De  G-.  M.  &  Gr.  328 ;  Wolverhampton,  ^c.  Go.  v.  Bond,  29  or  other 
"W.  E..  599 ;  W.  N.  (1881),  6.  The  principle  seems  to  be  that  the  substitute  must  service, 
be  either  («)  an  authorized  agent  to  receive  service,  or  (3)  a  person  who  will  be 
morally  certain  to  communicate  the  fact  of  service  to  the  party  sought  to  be  served 
(iJe  Slade,  30  W.  R.  28  ;  Furber  v.  King  (No.  1),  29  W.  R.  535).  See  also  Eeald  v. 
Hay,  9  W.  R.  369  ;  Dicker  v.  Clarke,  11  W.  R.  635.  Thus  substituted  service  has 
been  ordered  on  the  agents  [Jones  v.  Cargill,  11  L.  T.  566 ;  Jackson  v.  Shanks,  13 
W.  R.  287  ;  Sobhouse  v.  Courtney,  12  Sim.  140) ;  solicitors  [Hornby  v.  Holmes,  4  Ha. 
306  ;  Hope  v.  Carnegie,  1  Eq.  126  ;  Jiees  v.  Brailley,  22  L.  T.  470  ;  Bicker  v.  Clarke, 
11  W.  R.  635  ;  9  Jur.  N.  S.  636  ;  Howkina  v.  Bennett,  1  Gi£E.  213  ;  Sidsdale  Allanlee 
V.  G.  W.  Sy.  Co.,  W.  N.  (1869),  269) ;  or  attorney  [Weymouth  v.  Lambert,  3  Beav. 
333)  of  the  party  ;  but  the  Court  has  refused  to  order  it  where  the  agent  or  solicitor 
was  not  acting  in  the  matter  of  the  suit,  and  refused  to  accept  the  agency  [Hurst  v. 
Hurst,  1  De  G.  &  S.  694 ;  Webb  v.  Salmon,  2  Ha.  251  ;  and  see  Furier  v.  King 
(No.  1),  29  "W.  R.  535 ;  Asiatic  Banking  Co.  v.  Anderson,  13  L.  T.  272)  ;  and  see 
further  as  to  service  on  solicitors,  Dymond  v.  Croft,  3  Oh.  D.  512  ;  Armitage  v.  Fitz- 
william,  W.  N.  (1875),  238  ;  Waters  v.  Waters,  24  W.  R.  190.  Substituted  service 
has  been  allowed  on  a  general  agent  [Jones  v.  Cargill) ;  on  a  solicitor  with  general 
power  of  attorney  [Forster  v.  Menzies,  16  Beav.  568,  and  see  Barker  v.  Fiele,  11 
W.  R.  658) ;  on  the  master  of  a  vessel  for  the  owners  [Hart  v.  Herwig,  8  Oh.  860  ; 
21  W.  R.  663)  ;  and  on  a  solicitor  in  spite  of  his  obieotiug  to  accept  it  [Governors  of 
Grey  Coat  Hospital  v.  Westminster  Commissioners,  1  De  G.  &  J.  254). 

Substituted  service  may  be  ordered  when  the  defendant  is  sued  in  the  name  of  a  Where 
£rm,  and  no  person  having  control  or  management  can  be  found  at  the  place  of  defendant 
business  [Shillito  v.  Child  f  Co.,  W.  N.  (1883),  208).  sued  in  name 

Substituted  service  has  all  the  effect  of  personal  service  ( Watt  v.   Barnett,   3  of  firm. 
Q.  B.  D.  p.  186).    But  it  can  only  be  had  where  personal  service  (if  there  were  not  Substituted 
difficulties  in  the  way)  would  be  possible  [Sloman  v.  Governor  of  New  Zealand,  1  gervice  effect 
C.  P.  D.  567,  where  the  defendant  was  a  colonial  government,  and  could  not,   ^f        ' 
therefore,  in  any  case  be  effectually  served  with  a  writ). 

Service  may  be  ordered  to  be  effected  by  leaving  a  copy  of  the  writ  at  the  plaintiff's  Service  at 
house,  or  with  his  wife,  and  by  advertising  ;  see  Cook  v.  Sey,  2  Ch.  D.  218  ;  Bank  of  defendant's 
_  Whitehaven  r.  Thompson,  W.  N.  (1877),  45 ;  Capes  v.  Brewer,  W.  N.  (1875),  193 ;  house. 
24  W.  R.  40  ;  and  see  also  Mullows  v.  Bannister,  W.  N.  (1882),  183. 

[a)  Service  may  be  effected  by  sending  notice  through  the  post,  either  with  or  Substitution 
without  an  advertisement  in  addition  ;  see  Ord.  IiXVII,  r.  6,  post ;  Rafael  v.  Ongley,   of  notice  for 
34  L.  T.  124;   Capes  v.  Brewer;  Hamilton  v.  Davies,  W.  N.   (1880),  82;  or  notice  service, 
may  be  ordered  to  be  given  by  advertisement  alone,  without  any  service  ( Whitley  v. 
Honeywell,  24  W.  R.  851 ;  Hartley  v.  Bilke,  35  L.  T.  706  ;  Hyde  v.  Large,  19  Eq. 
48) ;  "and  as  to  errors  in  the  advertisements,  see  Jones  v.  Brandon,  Z  Jur.  N.  S.  1146  ; 
Shepherds.  Stone,  W.  N.  (1868),  170. 

See  further,  as  to  substituted  service,   Grane  v.  Jullion,  2  Ch.  D.  220 ;  Meek  v. 
Michaelsen,  W.  N.  (1876),  111 ;  Hunt  v.  Austin,  9  Q.  B.  D.  598. 

In  a  suit  against  a  foreign  state  substituted  service  on  its  minister  in  England  Where 
may  be  ordered  [Smith  v.  Weguelin,  W.  N.  (1867),  273).  defendant  is 

Where  an  order  has  been  made  and  judgment  obtained  the  defendant  may  stiU  be  a  foreign 
allowed  to  come  in  and  defend  if  a  proper  case  can  be  shown  ( Watt  v.  Barnett,  state. 
3  Q.  B.  D.  183,  366).  Leave  to 

An  order  for  substituted  service  is  obtained  ex  parte  either  on  motion  or  summons ;   defend, 
and  the  application  must  be  supported  by  a  proper  affidavit.     See  Ord.  X.,  post,   q  j.j,  f-_ 
p.  320.     The  order  must  be  served  with  the  writ ;  and  it  must  be  stated  in  the  „„i,qtitv,ted 
order  that  it  is  to  be  served ;  and  the  service  must  be  effected  in  accordance  with  the  „„__;„„  jj„„ 
termsof  theorder  (Daniell,  p.  339).  obtained 

Where  the  order  limits  no  time  for  appearance,  an  appearance  must  be  entered  within  ' 

eiffht  days  from  service  or  from  the  appearance  of  the  advertisements,  if  any,  which-  Time  for 
everisthelater(CooAv.2'«y,  2Ch.D.  218;  CraneY.  Jullion,2Gh..'D.i20).    Where  appearance, 
the  defendant  is  out  of  the  jurisdiction  the  order  names  the  time  (Ord.  XI.  i'.  5, 
past,  p.  322). 

II.  On  particular  Defendants. 

3.  When  husband  and  wife  are  both  defendants  to  the  action,  they  Service  on 

shall  both  be  served  unless  the   Court  or  a  judge  shall  otherwise  ^^^^^^  ^'^^ 

order  (5). 

(i)  As  to  actions  by  ar  against  married  women,  see  Ord.  XVI.  r.  16,  post,  p.  338, 
and  notes  thereto. 
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4.  When  an  infant  is  a  defendant  to  the  action,  service  on  his  father 
or  guardian,  or  if  none,  then  upon  the  person  with  whom  the  infant 
resides  or  under  whose  care  he  is  (c),  shall,  unless  the  Court  or  a  judge 
otherwise  orders,  be  deemed  good  service  on  the  infant ;  provided  that 
the  Court  or  judge  may  order  that  service  made  or  to  be  made  on  the 
infant  shall  be  deemed  good  service. 

(c)  In  Christie  v.  Cameron,  i  W.  R.  S89,  service  on  the  rector  of  a  college  of  which 
the  infant  was  an  undergraduate  was  held  suf&cient,  the  plaintiff  being  unable  to 
discover  where  the  defendant's  father  lived.  See  also  /Smith  v.  Marshall,  2  Atk.  70  ; 
Thompson  v.  Jones,  8  Vea.  141 ;  Ord.  XIII.  i'.  1,  and  note  thereto,  post,  p.  326. 

As  to  proceedings  by  or  against  infants  generally,  see  Ord.  XVI.  r.  16,  and 
notes  thereto,  post,  p.  338. 

5.  When  a  lunatic  or  person  of  unsound  mind  not  so  found  by 
inquisition  is  a  defendant  to  the  action,  service  on  the  committee 
of  the  lunatic,  or  on  the  person  with  whom  the  person  of  unsound 
mind  resides  or  under  whose  care  he  is  (d),  shall,  unless  the  Court 
or  a  judge  otherwise  orders,  be  deemed  good  service  on  such  de- 
fendant. 

(d)  In  Than  v.  Smith,  27  W.  R.  617 ;  S.  C.  mm.  Thorn  v.  Smith,  W.  N.  (1879), 
81,  service  was  ordered  on  the  keeper  of  an  asylum,  in  which  a  person  of  unsound 
mind  so  found  but  who  had  no  committee,  was  residing.  The  keeper  of  an  asylum 
is  bound  to  allow  a  writ  to  be  served,  and  if  he  hinders  the  service  he  wUl  be 
liable  to  attachment  {Denison  v.  Sardings,  W.  N.  (1867),  17).  Service  upon  the 
manager  of  the  lunatic's  business  is  bad  {Fore  Street  Co.  v.  Durrant,  10  Q.  B.  D. 
471 ;  31  W.  R.  768).  See  also  Ee  Pepper,  50  L.  T.  580  ;  32  W.  R.  765  ;  "W.  N. 
(1884),  141  ;  De  Montbrun  v.  Mrseh,  27  Sol.  J.  199  ;  Ord.  XVI.  r.  17,  post,  p.  338. 

III.   On  Partners  and  other  Bodies. 

6.  Where  persons  are  sued  as  partners  in  the  name  of  their  firm, 
the  writ  shall  be  served  either  upon  any  one  or  more  of  the  partners, 
or  at  the  principal  place  within  the  jurisdiction  of  the  business  of 
the  partnership  upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership  business  there ;  and, 
subject  to  these  rules,  such  service  shall  be  deemed  good  service  upon 
the  firm. 

7.  Where  one  person  carrying  on  business  in  the  name  of  a  firm 
apparently  consisting  of  more  than  one  person  shall  be  sued  in  the 
firm  name,  the  writ  may  be  served  at  the  principal  place  within  the 
jurisdiction  of  the  business  so  carried  on  upon  any  person  having  at 
the  time  of  service  the  control  or  management  of  the  business  there  (e) ; 
and  such  service,  if  sufficient  in  other  respects,  shall  be  deemed  good 
service  on  the  person  so  sued. 

(e)  See  Shillito  v.  CJnld  %  Co.,  W.  N.  (1883),  208,  cited  ante,  p.  317. 

where  a  person  residing  abroad  carries  on  business  in  this  country,  the  writ  may 
be  served  at  his  place  of  business  under  this  rule  (fi'Neil  v.  Clason,  46  L.  J.  Q.  B. 
191).  As  to  the  case  of  a  lunatic,  see  Fore  Street  Co.  v.  Dwrant,  10  Q.  B.  D.  471 ; 
31  W.  R.  768,  cited  in  note  {d)  above. 

8.  In  the  absence  of  any  statutory  provision  regulating  service  of 
process,  every  writ  of  summons  issued  against  a  corporation  aggregate 
may  be  served  on  the  mayor  or  other  head  officer,  or  on  the  town 
clerk,  clerk,  treasurer,  or  secretary  of  such  corporation  (/) ;  and  every 
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■writ  of  summons  issued  against  the  inhabitants  of  a  hundred  or  other  Ord.  IX. 
like  district  may  he  served  on  the  high  constahles  thereof,  or  any  one 
of  them,  or,  where  there  is  no  high  constahle,  on  any  other  acting 
chief  officer  of  police  of  the  county  in  which  such  hundred  or  district 
is  situate ;  and  every  writ  of  summons  issued  against  the  inhabitants 
of  any  county  of  any  city  or  town,  or  the  inhabitants  of  any  franchise, 
liberty,  city,  town,  or  place,  not  being  a  part  of  a  hundred  or  other  like 
district,  on  some  peace  officer  thereof  :  and  where  by  any  statute  (y) 
provision  is  made  for  service  of  any  writ  of  summons,  bill,  petition, 
summons,  or  other  process  upon  any  corporation,  or  upon  any  society 
or  fellowship,  or  any  body  or  number  of  persons,  whether  corporate  or 
unincorporate,  every  writ  of  summons  may  be  served  in  the  manner  so 
provided. 

(/)  A  foreign  corporation  carrying  on  business  in  England  may  be  served  by  Corporations, 
serving  the  head  officer  of  the  English  branch  (Newby  v.  Van  Oppen,  L.  E.  7  Q.  B".  how  served. 
293  ;  and  see  Falmer  v.  Got^d's  Co.,  W.  N.  (1884),  63).  Bat  service  on  a.  booking 
clerk  of  a  Scotch  railway  company  at  a  station  on  an  English  line,  over  which  the 
company  had  running  powers,  was  held  insufficient  {Mac/cereth  v.  Glasffow  Ry.  Co., 
L.  R.  8  Ex.  149).  Neither  a  colonial  [Sloman  v.  Governor  of  New  Zealand,  1  C.  P.  D. 
563),  nor  a  foreign  {Strousberg  v.  Republic  of  Costa  Rica,  29  W.  R.  12.5)  government 
is  a  corporation  capable  of  being  served  with  a  writ  under  the  above  rule. 

{g)  As  to  statutory  provisions,  see  the  Companies  Act,  1862,  25  &  26  Vict.  u.  89,  Statutory 
s.  62,  which  provides  that  any  summons,  notice,  order  or  other  document  may  be  provisions, 
served  upon  the  company  by  leaving  the  same,  or  sending  it  by  post  in  a  prepaid 
letter  addressed  to  the  company  at  their  registered  office.  A  siniilar  provision  is 
contained  in  the  Companies  Clauses  Act  (8  &  9  Vict.  c.  16,  s.  136),  the  Lands 
Clauses  Act  (8  &  9  Vict.  c.  18,  s.  134),  and  the  Railways  Clauses  Act  (8  &  9  Vict. 
0.  20,  s.  138). 

,  Where  the  business  of  a  company  had  virtually  ceased,  but  the  company  had 
never  been  dissolved,  service  was  ordered  on  the  late  chairman  and  secretary 
(GaskeU-<r.  Chambers,  26  Beav.  252 ;  5  Jur.  N.  S.  62). 

Where  the  secretary  himself  sued  the  company,  and  served  one  director,  it  was 
held  (under  the  Companies  Clauses  Act,  s.  135)  that  the  service  was  bad  {Laiorenson 
V.  Dublin  Sy.  Co.,  W.  N.  (1877),  149). 

IV.  In  particular  Actions. 

9.  Service  of  a  writ  of  summons  in  an  action  to  recover  land  {h)  Service  of 

may,  in  case   of  vacant  possession  (i),  when  it  cannot  otherwise  be  7"' "'  action 

•^  .  ■*•  p     -f  *o  recover 

effected,  be  made  by  posting  a  copy  of  tne  writ  upon  the  door  of  the  land. 

dweUing-house  or  other  conspicuous  part  of  the  property. 

[h)  As  to  what  is  an  action  to  recover  land,  see  Ord.  XVIII.  r.  2,  and  notes 
thereto,  post,  p.  363. 

(i)  As  to  vacant  possession,  see  Isaacs  v.  Diamond,  W.  N.  (1880),  75.  Vacant 

possession. 
[Rules  10 — 14  relate  to  Admiralty  actions.] 

V.   Generally. 

15.  The  person  serving  a  writ  of  summons  shall,  within  three  days  Indorsement 
at  most  after  such  service  (A),  indorse  on  the  writ  the  day  of  the  month  °gj,'^**®  °* 
and  week  of  the  service  thereof,  otherwise  the  plaintiff  shaU  not  be  at 
liberty,  in  case  of  non-appearance,  to  proceed  by  default ;  and  every 
affidavit  of  service  of  such  writ  shall  mention  the  day  on  which  such 
indorsement  was  made.     This  rule  shall  apply  to  substituted  as  well  as 
other  service. 
(A)  Where  the  indorsement  was  inadvertently  omitted  to  be  made  within  the 
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Ord.  IX.       three  days  the  Court  extended  the  time,  but  a  new  affidavit  of  service  was  required 

{Bastings  \.  Hwrhy,  16  Ch.  D.  734;  29  W.  K.  440;  and  see  Sproat  v.  Feelcett, 

W.  N.  (1883),  76,  for  form  of  order). 

OEDEE  X. 

SmBSTITTJTBD  SERVICE. 

Substituted  Every  application  to  the  Court  or  a  judge  for  an  order  for  substi- 

service.  tuted  or  other  service,  or  for  the  substitution  of  notice  for  service,  shall 

be  supported  by  an  affidavit  setting  forth  the  grounds  upon  which  the 

application  is  made  {I). 

[1)  As  to  substituted  service  generally,  see  Ord.  IX.  r.  2,  and  notes  thereto,  ante, 
p.  316,  and  Ord.  LXVII.  r.  6,  post. 

Unless  the  order  shall  otherwise  direct,  a  copy  of  the  order,  and  of  the  writ,  shall 
be  deemed  to  have  been  served  on  the  day  following  the  day  on  which  a  prepaid 
letter  containing  such  copy  shall  have  been  posted  (0.  0.  Pr.  E.,  Ord.  LXI.  i.:  33, 
infra.) 

OEDEE  XI. 

Sehvioe  orT  OP  the  Jtjiiisdiction. 

Service  out  of        1.  Service  out  of  the  iurisdiction  of  a  writ  of  summons  or  notice  of  a 

dioticm'^"         "^^^^  °^  summons  may  be  allowed  by  the  Court  or  a  judge  whenever — 

(a.)  The  whole  subject-matter  of  the  action  is  land  situate  within  the 

jurisdiction  (with  or  without  rents  or  profits)  ;  or 
(b.)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting  (m) 
land  or  hereditaments  situate  within  the  jurisdiction,  is  sought 
to  be  construed,  rectified,  set  aside,  or  enforced  in  the  action ; 
or 
{m)  See  Casey  v.  Arnott,  2  C.  P.  D.  24  ;  Agneio  v.  Usher,  W.  N.  (1884),  220;  231. 

(c.)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily 
resident  within  the  jurisdiction  ;  or 

(d.)  The  action  is  for  the  administration  of  the  personal  estate  of  any 
deceased  person,  who  at  the  time  of  his  death  was  domiciled 
within  the  jurisdiction,  or  for  the  execution  (as  to  property, 
situate  within  the  jurisdiction)  of  the  trusts  of  any  written 
instrument,  of  which  the  person  to  be  served  is  a  trustee, 
which  ought  to  be  executed  according  to  the  law  of  England ; 
or 

(e.)  The  action  is  founded  on  any  breach  or  alleged  breach  within 
the  jurisdiction  of  any  contract  wherever  made,  which, 
according  to  the  terms  thereof  ought  to^be  performed  within 
the  jurisdiction,  Tinless  the  defendant  is  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland  («) ;  or 

(«)  See  Sarris  v.  Fleming,  13  Ch.  D.  208 ;  Cresswell  v.  Farker,  11  Ch.  D.  601, 
decided  under  the  repealed  rules.  If  the  defendant  is  domiciled  in  Scotland  or 
Ireland  the  Court  has  no  power  to  allow  service  out  of  the  jurisdiction  {Lenders  v. 
Anderson,  12  Q.  B.  D.  50) ;  and  see  Agnew  v.  JJaher,  where  defendants  in  Scotland 
were  sued  for  rent  of  premises  in  Liverpool. 
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(f )  Any  injunction  is  sought  as  to  anytMng  to  be  done  witliin  the      Ord.  XI. 

jurisdiction,  or  any  nuisance  within  the  jurisdiction  is  sought 
to  be  prevented  or  removed,  whether  damages  are  or  are  not 
also  sought  in  respect  thereof  (o)  ;  or 

(o)  See  Ex  parte  McPhail,  12  Ch.  D.  632,  decided  under  the  repealed  rule. 

Where  the  defendants  carried  on  business  at  Aberdeen  but  sold  goods  (alleged  to  Injunction, 
be  an  infringement  of  the  plaintiff's  patent)  at  Liverpool,  the  Court  allowed  the  writ 
in  an  action  for  an  injunction,  and  damages  to  be  served  in  Scotland  [Speokhart  v. 
Campbell,  W.  N.  (1884),  24).     Sed  qucere. 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper 

party  to  an  action  properly  brought  against  some  other  person 
duly  served  within  the  jurisdiction  {p). 

(p)  See  Zightowler  v.  Lightowler,  W.  N.  (1884),  8  ;  YorlcsMre  Tramway  Co.  v. 
Bglington  Co.,  W.  N.  (1884),  200.  This  sub-section  does  not  apply  to  service  out  of 
the  jurisdiction  of  a  third  party  notice  on  a  third  party  domiciled,  orordinarily  resident 
in  Scotland  (Speller  v.'Brittol  Navigation  Co.,  13  Q.  B.  D.  96  ;   32  W.  E.  670). 

No  leave  will  be  given  to  serve  a  defendant  out  of  the  jurisdiction  except  in  the  Service  not 
cases  above  specified  [Eager  v.  Johnstone,  22  Ch.  D.  86).  allowed 

"Within  the  jurisdiction"  means  the  territorial  jurisdiction,   which  does  not  except  in 
extend  below  low  water  mark ;  see  Ee  Smith,  1  P.  D.  300  ;   The  Vivar,  2  P.  D.  29  ;   cases  specified 
Sarris  v.  Owners  of  the  Franconia,  2  C.  P.  D.  173  ;  -ffi.  v.  Keyn,  2  Ex.  D.  63.  in  the  rules. 

The  objection  that  the  cause  of  action  is  not  such  that  a  writ  ought  to  be  issued  -m-iT^.     .v 
out  of    the  jurisdiction  cannot   be    raised    by  statement  of    defence    {Preston  v.    .     .  ^™i- 
Zamont,  1  Ex.  D.  361).     A  foreign  corporation  may  be  served  abroad;  see  Scott  v.   ]""80iction. 
Soyal  Wax  Candle  Co.,  1  Q.  B.  D.  404;    WestmanY.  Aktiebolaget,  ^c.,  1  Ex.  D.  237. 
As  to  petitions  and  summonses  in  liquidations,  see  Se  Bonelli,  18  Eq.  655  ;  Shurmer 
V.  Sodge,  W.  N.  (1866),  304  ;  Ee  British  Imperial  Corporation,  5  Cii.  749.     If  the 
defendant  is  in  England  he  can  be  served  whoever  he  is,  and  wherever  the  cause 
of  action  arose :  per  Field,  J.,  Falmer  v.  GouU's  Co.  W.  N.  (1884),  63. 

2:  Where  leave  is  asked  from  the  Court  or  a  judge  to  serve  a  writ.  Service  in 
under  the  last  preceding  rule,  in  Scotland  or  in  Ireland,  if  it  shall  Scotland  or 
appear  to  the  Court  or  judge  that  there  may  be  a  concurrent  remedy 
in  Scotland  or  Ireland  (as  the  case  may  be)  the  Court  or  judge  shall 
have  regard  to  the  comparative  cost  and  convenience  of  proceeding  in 
England,  or  in  the  place  of  residence  of  the  defendant,  or  person  sought 
to  be  served,  and  particularly  in  cases  of  small  demands  to  the  powers 
and  jurisdiction,  under  the  statutes  establishing  or  regulating  them,  of 
the  Sheriffs'  Courts,  or  Small  Debts  Courts  in  Scotland,  and  of  the  Civil 
BUI  Courts  in  Ireland,  respectively  (q). 

(tt)  This  rule  is  taken  from  Ord.  XI.  r.  1  a,  1876,  as  to  which  see  Fowler  y.  Barstow, 
20  Ch.  D.  240 ;  Exparte  MeFhail,  12  Ch.  D.  632. 

[Rule  3  applies  only  to  Probate  actions.] 

4.  Every  application  for  leave  to  serve  such  writ  or  notice  on  a  Evidence  on 
defendant  out  of  the  jurisdiction  shaU  be  supported  by  affidavit  (r),  or  f  ^Fjeave  to 
other  evidence,  stating  that  in  the  belief  of  the  deponent  the  plaintiff  serve  out  of 
has  a  good  cause  of  action,  and  showing  in  what  place  or  country  such  ^^l^^' 
defendant  is  or  probably  may  be  found,  and  whether  such  defendant 
is  a  British  subject  or  not  («),  and  the  grounds  upon  which  the  appli- 
cation is  made ;  and  no  such  leave  shall  be  granted  unless  it  shall  be 
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Ord.  XI. 


Affidavit. 


made  sufficiently  to  appear  to  the  Court  or  judge  that  the  ease  is  a 
proper  one  for  service  out  of  the  jurisdiction  under  this  order. 


Limiting 
time  for 
appearance. 


Time  for 
appearance. 


Notice  in  lien 
of  service. 


Notice,  hovf 
to  be  given. 


[r]  As  to  the  affidavit  see  Cfreat  Australian  Co.  v.  Martin,  5  Cli.  D.  1 ; 
V.  Mndlay,  32  W.  R.  122.  Affidavits  are  admissible  on  behalf  of  the  defendant  to 
show  the  cause  of  action  did  not  arise  vrithin  the  jurisdiction  [Fowler  v.  Baratow, 
20  Ch.  D.  240).  To  obtain  leave  to  serve  a  defendant  in  Scotland  or  &eland,  the 
affidavit  should  show  in  what  respect  it  would  be  cheaper  and  more  convenient  to 
lay  the  case  in  England ;  see  Woods  v.  Mclnnes,  4  C.  P.  D.  67  ;  Tottenham  v.  Sarry, 
12  Ch.  D.  797. 

(s)  If  the  defendant  resides  in  Scotland  or  Ireland,  the  omission  of  the  statement 
that  he  is  a  British  subject  is  not  material  [Fowler  v.  Barstow,  20  Oh.  D.  240). 

5.  Any  order  giving  leave  to  effect  such  service  or  give  such  notice 
shall  limit  a  time  {t)  after  such  service  or  notice  within  vrhich  such 
defendant  is  to  enter  an  appearance,  such  time  to  depend  on  the  place 
or  country  where  or  within  which  (m)  the  writ  is  to  he  served  or  the 
notice  given. 

[t)  As  to  the  time  for  appearance  in  case  of  a  liquidation  summons,  see  Be  British 
Imperial  Corporation,  6  Ch.  D.  749. 

(m)  The  service  need  not  be  limited  to  any  particular  spot ;  thus  leave  was  given 
to  serve  the  defendant  "  in  Scotland  "(-BZenAmsopp  v.  Blenkinsopp,  2  Ph.  1) ;  "in  the 
Grand  Duchy  of  Baden  "  [Preston  v.  Dickinson,  9  Jur.  919) ;  "  in  the  City  of  New 
York  or  elsewhere  in  the  United  States"  [Einnaird  v.  Kinnaird,  18  L.  T.  52)  ;  but 
not  "  in  Scotland  or  elsewhere  out  of  the  jurisdiction"  (Phospho- Guano  Co.  v.  Guild, 
17  Eq.  432). 

The  order  for  service  ont  of  the  jurisdiction  may  provide  for  service  of  interroga- 
tories and  the  issuing  of  an  injunction  [Toung  v.  Brassey,  1  Ch.  D.  277). 

6.  When  the  defendant  is  neither  a  British  subject,  nor  in  British 
dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served 
upon  him. 

7.  Notice  (d)  in  lieu  of  service  shall  be  given  in  the  manner  in  which 
writs  of  summons  are  served  (to). 

[v)  See  form  of  notice,  App.  A.,  Part  I.,  No.  9,  post.  As  to  proof  of  service  of  notice, 
see  Bustros  v.  Bustros,  14  Ch.  D.  849. 
(w)  See  Ord.  IX.  r.  2,  ante,  p.  316. 


Appearance 
in  London. 

Entry. 


Appearance 
in  district 
registry. 


Appearance 
in  district 


OEDEE  Xn. 

Appeabance. 

1.  Except  in  the  cases  otherwise  provided  for  by  these  rules  a 
defendant  shall  enter  his  appearance  in  London. 

2.  Appearances  entered  in  London  shaE  be  entered  in  the  central 
office. 

[Rule  3  applies  only  to  Probate  and  Admiralty  actions.] 

4.  If  any  defendant  to  a  writ  issued  in  a  district  registry  resides 
or  carries  on  business  within  the  district,  he  shall  appear  in  the 
district  registry  {x). 

[x]  See  Ord.  V.  r.  4,  ante,  p.  311. 

6.  If  any  defendant  neither  resides  nor  carries  on  business  in  the 
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district,  lie  may  appear  either  in  the  district  registry  or  at  the  central     Ord.  XII. 
office  (y).  registry  or 

I  \  a     r\  3  -rr       n       .         „..  ■  Central  offioo. 

(y)  See  Ord.  V.  r.  3,  ante,  p.  311. 

6.  If  a  sole  defendant  appears,  or  all  the  defendants  appear  in  the  When  action 
district  registry,  or  if  all  the  defendants  who  appear  appear  in  the  ^atrieT*'^"^ 
district  registry  and  the  others   make  default  in  appearance,  then,  registry. 
subject  to  the  power  of  removal  in  Order  XXXV.,  Eules  13  to  16 
provided,  the  action  shall  proceed  in  the  district  registry. 

7.  If  the  defendant  appears,  or  any  of  the  defendants  appear,  in  When  action 
London  th.e  action  shall  proceed  in  London ;  provided  that  if  the  Court  Lq^iJou  ™ 
or  a  judge  shall  be  satisfied  that  the  defendant  appearing  in  London 

is  a  merely  formal  defendant,  or  has  no  substantial  cause  to  interfere 
in  the  conduct  of  the  action,  such  Court  or  judge  may  order  that  the 
action  may  proceed  in  tbe  district  registry,  notwithstanding  such 
appearance  in  London.* 

8.  A  defendant  shall  enter  his  appearance  to  a  writ  of  summons  by  Entry  of 
delivering  to  the  proper  officer  (z)  a  memorandum  in  writing  (a)  dated  appearance. 
on  the  day  of  its  delivery,  and  containing  the  name  of  the  defendant's 
solicitor,  or  stating  that  the  defendant  defends  in  person.     He  shall  at 

the  same  time  deliver  to  the  officer  a  duplicate  of  the  memorandum, 
which  the  officer  shall  seal  with  the  official  seal,  showing  the  date  on 
which  it  is  sealed,  and  then  return  it  to  the  person  entering  the 
appearance,  and  the  duplicate  memorandum  so  sealed  shall  be  a 
certificate  that  the  appearance  was  entered  on  the  day  indicated  by 
the  seal. 

(z)  Eor  the  meaning  of  "proper  officer,"  see  Ord.  LXXI.  r.  1,  infra.  "Proper 

{a)  For  form  of  memorandum  see  Appendix  A.,  Part  II.,  No.  1,  post.  officer." 

9.  A  defendant  shall,  on  the  day  on  which  he  enters  an  appearance  Notice  of 
to  a  writ  of  summons,  give  notice  of  his  appearance  (Eorm  No.  2  in  appearance. 
Appendix  A.,  Part  II.)  to  the  plaintiff's  solicitor,  or,  if  the  plaintiff 

sues  ia  person,  to  the  plaintiff  himself.  The  notice  may  be  given 
either  by  notice  in  writing  served  in  the  ordinary  way  at  the  address 
for  service  (which,  in  the  case  of  _  a  writ  issued  out  of  a  district 
registry,  must  be  the  address  for  service  within  the  district),  or  by 
prepaid  letter  directed  to  that  address  and  posted  on  the  day  of  enter- 
ing appearance  in  due  course  of  post,  and  shall  in  either  case  be 
accompanied  by  the  sealed  duplicate  memorandum  (i). 
(4)  For  this  form  see  infra. 

10.  The  solicitor  of  a  defendant  appearing  by  a  solicitor  shall  state  Defendant's 
in  such  memorandum  his  place  of  business,  and,  if  the  appearance  is  ^^'^gg°'^for 
entered  in  the  central  office,  a  place,  to  be  called  his  address  for  service, 
service,  which  shall  not  be  more  than  three  miles  from  the  principal 
entrance  of  the  central  haU  at  the  Eoyal  Courts  of  Justice,  and  if  the 
appearance  is  entered  in  a  district  registry,  a  place,  to  be  called  his 
address  for  service,  which  shall  be  within  the  district,  and  where  any 
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Address  for 
service  of 
defendant 
appearing  in 
person. 


Memorandum 
of  appearance 
•without 
address  not 
to  be  re- 
ceived. 

Illusory- 
address. 


Suoli  solicitor  is  only  agent  of  another  solicitor,  he  phaU  add  to  his  own 
name  or  firm  and  place  of  business  the  name  or  firm  and  place  of 
business  of  the  principal  solicitor. 

11.  A  defendant  appearing  in  person  shall  state  in  such  memorandum 
his  address  (c)  and,  if  the  appearance  is  entered  in  the  central  office, 
a  place,  to  be  called  his  address  for  service,  which  shall  not  be  more 
than  three  miles  from  the  principal  entrance  of  the  central  hall  at  the 
Eoyal  Courts  of  Justice,  and  if  the  appearance  is  entered  in  a  district 
registry,  a  place,  to  be  called  his  address  for  service,  which  shall  be 
within  the  district. 

(c)  See  note  to  rule  12. 

12.  If  the  memorandum  does  not  contain  such  address  it  shall  not 
be  received ;  and  if  any  such  address  shall  be  illusory  or  fictitious  (d) 
the  appearance  may  be  set  aside  by  the  Court  or  a  judge,  on  the 
application  of  the  plaintiff. 

(d)  Wlien  a  defendant  gives  an  address  for  service  at  wliicli  he  cannot  be  found 
and  where  there  is  no  person  authorized  to  take  in  documents  such  address  is 
illusory,  and  the  appearance  will  be  set  aside  (A.  v.  B.,  W.  N.  (1883),  174  ;  — v.  — , 
"W.  N.  (1884),  241.) 


Memorandum       13.  The  memorandum  of  appearance  shall  be  in  the  Form  No.  1  in 
0  appeararoe.  _^ppQji^|x  A.,  Part  II.  (e),  with  suoh  variations  as  circumstances  may 
require. 

(«)  For  this  form,  see  post. 


Entry  in 
cause  book. 

Partners,  how 
to  appear. 


Judgment. 


Appearance 
of  person 
carrying  on 
business  in 
name  of  a 
£rm. 

Where  several 
defendants 
appear  by  one 
solicitor. 

Where 
solicitor  fails 
to  appear. 


14.  Upon  receipt  of  a  memorandum  of  appearance,  the  officer  shall 
forthwith  enter  the  appearance  in  the  cause  book. 

15.  Where  persons  are  sued  as  partners  in  the  name  of  their 
firm,  they  shall  appear  individually  in  their  own  names ;  but  all  sub- 
sequent proceedings  shall,  nevertheless,  continue  in  the  name  of  the 
firm(/). 

(/)  The  judgment  must  be  against  the  firm,  and  cannot  be  entered  against  one 
member  of  it  who  has  failed  to  appear  {fackson  v.  Litchfield,  8  Q.  B.  D.  474).  See 
further  as  to  actions  against  partners  in  the  name  of  their  firm,  Davis  v.  Morris, 
10  Q.  B.  D.  436  ;  Munster  v.  Railton,  11  Q.  B.  D.  435  ;  reversing  S.  0.  below,  10 
Q.  B.  D.  475. 

16.  Where  any  person  carrying  on  business  in  the  name  of  a 
firm  apparently  consisting  of  more  than  one  person  shall  be  sued  in 
the  name  of  the  firm,  he  shall  appear  in  his  own  name ;  but  all 
subsequent  proceedings  shall,  nevertheless,  continue  in  the  name  of 
the  firm. 

17.  If  two  or  more  defendants  in  the  same  action  shall  appear  by 
the  same  solicitor  and  at  the  same  time,  the  names  of  all  the  defendants 
so  appearing  shall  be  inserted  in  one  memorandum. 

18.  A  solicitor  not  entering  an  appearance  or  putting  in  bail,  or 
paying  money  into  Court  in  lieu  of  bail  in  an  Admiralty  action  in  rem, 
in  pursuance  of  his  written  undertaking  so  to  do  shall  be  liable  to  an 
attachment. 
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[Rules  19 — 21  apply  only  to  Admiralty  actions.]  q  j   -vj-t 

22.  A  defendant  may  appear  at  any  time  before  judgment.    If  lie  Time  for 
appear  at  any  time  after  tlie  time  limited  ty  the  writ  for  appearance,    PP^*''*°°^- 
lie  shall  not,  unless  the  Court  or  a  judge  shall  otherwise  order,  be 
entitled  to  any  further  time  for  delivering  his  defence,  or  for  any  other 
purpose,  than  if  he  had  appeared  according  to  the  writ. 

[Rule  23  applies  only  to  Probate  actions.] 

[Rule  24  applies  only  to  Admiralty  actions  in  rem.'] 

25.  Any  person  not  named  as  a  defendant  in  a  writ  of  summons  for  Appearance 
the  recovery  of  land  {g)  may  by  leave  of  the  Court  or  a  judge  appear  ^^  Person  in 
and  defend,  on  filing  an  aflB.davit  showing  that  he  is  in  possession  of  land. 

the  land  either  by  himself  or  by  his  tenant. 

(y)  As  to  what  is  an  action  for  the  recovery  of  land,  see  Gledhill  v.  Sunter,  14 
Oh.  D.  492,  and  other  oases  cited  in  note  (rf)  to  Ord.  XVIII.  i.  2,  post,  p.  353. 

26.  Any  person  appearing  to  defend  an  action  for  the  recovery  of  Appearance 
land  (A)  as  landlord,  in  respect  of  property  whereof  he  is  in  possession  f''"^.  ^^If'^"? 
only  by  his  tenant,  shall  state  in  his  appearance  that  he  appears  as 
landlord. 

(A)  See  note  to  rule  25. 

27.  Where  a  person  not  named  as  defendant  in  any  writ  of  summons  Appearance 
for  the  recovery  of  land  (j)  has  obtained  leave  of  the  Court  or  a  judge  ^y  Person 
to  appear  and  defend,  he  shall  enter  an  appearance,  according  to  the  obtained 
foregoing  rules  of  this  order,  intituled  in  the  action  against  the  party  ^®^^^  !° 
named  in  the  writ  as  defendant,  and  shall  forthwith  give  notice  of 

such  appearance  to  the  plaintiff's  solicitor,  or  to  the  plaintiff  if  he  sues 
in  person,  and  shall  in  all  subsequent  proceedings  be  named  as  a  party 
defendant  to  the  action. 

(»)  See  note  to  rule  25. 

28.  Any  person  appearing  to  a  writ  of  summons  for  the  recovery  of  Notice  to 
land(/t)  shall  be  at  liberty  to  limit  his  defence  to  a  part  only  of  the  defend  for 
property  mentioned  in  the  writ,  describing  that  part  with  reasonable 
certainty  in  his  memorandum  of  appearance,  or  in  a  notice  intituled 

in  the  action  and  signed  by  him  or  his  solicitor.  Such  notice  shall 
be  served  within  four  days  after  appearance;  and  an  appearance, 
where  the  defence  is  not  limited  as  above  mentioned,  shall  be  deemed 
an  appearance  to  defend  for  the  whole. 

(A)  See  note  to  rule  25. 

29.  The  notice  mentioned  in  the  last  preceding  rule  shall  be  in  the  Eorm  of 
Form  No.  3  in  Appendix  A.,  Part  II.,  with  such  variations  as  circum-  ''°*'"^' 
stances  may  require  (l). 

(l)  For  this  form,  eeepost. 
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Ord.  XII. 

Defendant 
may  move  to 
Bet  aside 
Bervioe 
■without 
appearing. 


30.  A  defendant  before  appearing  shall  be  at  liberty,  without 
obtaining  an  order  to  enter  or  entering  a  conditional  appearance,  to 
serve  notice  of  motion  to  set  aside  the  service  upon  him  of  the  writ 
or  of  notice  of  the  writ,  or  to  discharge  the  order  authorising  such 


service. 


OEDEE  Xni. 


Default  of 
appearance 
by  infant  or 
person  of 
unsound 
mind,  ap- 
pointment of 
guardian  ad 
litem. 


"Who  -win.  be 
appointed 
guardian  of 
infant. 


Person  in 
weak  health. 


Defatjlt  of  Appeabancb. 

1.  Where  no  appearance  has  been  entered  to  a  writ  of  summons  for 
a  defendant  who  is  an  infant  or  a  person  of  unsound  mind  not  so  found 
by  inquisition  the  plaintiff  shall,  before  further  proceeding  with  the 
action  against  the  defendant,  apply  to  the  Court  or  a  judge  for  an 
order  that  some  proper  person  be  assigned  guardian  of  such  defendant, 
by  whom  he  may  appear  and  defend  the  action.  But  no  such  order 
shall  be  made  unless  it  appears  on  the  hearing  of  such  application  that 
the  writ  of  summons  was  duly  served,  and  that  notice  of  such  applica- 
tion -was,  after  the  expiration  of  the  time  allowed  for  appearance,  and 
at  least  six  clear  days  before  the  day  in  such  notice  named  for  hearing 
the  application,  served  upon  or  left  at  the  dwelling-house  of  the  person 
with  whom  or  under  whose  care  such  defendant  was  at  the  time  of 
serving  such  writ  of  summons,  and  also  (in  the  case  of  such  defendant 
being  an  infant  not  residing  with  or  under  the  care  of  his  father  or 
guardian)  served  upon  or  left  at  the  dwelling-house  of  the  father  or 
guardian,  if  any,  of  such  infant,  unless  the  Court  or  judge  at  the  time 
of  hearing  such  application  shall  dispense  with  such  last-mentioned 
service  (m). 

(m)  This  rule  is  substantially  identical  with  Cons;  Ord.  VII.  r.  3,  except  that 
it  is  obligatory  whereas  that  was  permissive ;  see  Taylor  v,  Fede,  29  W.  R.  627  ; 
44  L.  T.  514 ;  "W.  N.  (1881),  74 ;  see  further  Ord.  XVI.  rr.  16-21  as  to  persons 
under  disability. 

As  to  the  appointment  of  a  guardian  for  an  infant  to  answer  in  a  special  case,  see 
note  to  Ord.  XXXTV.  r.  1.  If  no  relation  will  act  (see  Moore  v.  I'latel,  7  Beav. 
S83;  Moore  v.  .Gantlet/,  10  Hare,  App.  xxiv.),  the  Court  will  name  a  solicitor 
guardian  ad  litem  {Thomas  v.  Thomas,  7  Beav.  47  ;  Biddulph  v.  Camoys,  9  Beav.  548)  ; 
but  attend  to  the  recommendation  of  the  defendant's  family  {Charlton  v.  West,  3 
Dea.  F.  &  J.  156). 

A  person  imder  disability  will  not  be  appointed  guardian  ad  litem,  nor  the 
plaintifi  in  the  suit.  But  there  is  no  objection  to  appointing  a  defendant  who  has 
not  a  oonjSicting  interest  {Anon.,  18  Jur.  770) ;  for  example,  a  lunatic's  brother  who 
was  a  co-defendant,  and  had  no  adverse  interest  was  appointed  his  guardian  ad 
litem  in  Bonfield  v.  Grant,  10  "W.  R.  275.  See  Samdford  v.  Samdford,  11  W.  R.  336  ; 
Gee  V.  Gee,  12'  "W.  R.  187 ;  Biddulph  v.  Smjrell,  15  L.  J.  Ch.  320,  where  the  wife's 
solicitor  was  appointed  guardian  ad  litem  of  her  husband,  a  lunatic  defendant,  on 
proof  that  the  husband  had  no  adverse  interest ;  and  Leese  v  Knight,  10  W.  R.  711, 
where  a  mother,  who  had  made  a  claim  to  dower  adverse  to  her  children,  was  re- 
quired to  make  a  special  application  to  be  appointed  their  guardian  ad  litem  (though 
she  had  already  been  appointed  by  a  common  order).  See,  too,  Anon.,  9  Hare, 
App.  xxvii.,  where  it  was  said  the  Court  would  prefer  some  adult  and  competent 
relative,  having  no  adverse  interest,  to  a  solioitor  or  other  stranger. 

When  the  guardian  dies,  a  special  application  to  appoint  a  new  one  is  necessary 
{Needham  v.  Smith,  6  Beav.  130). 

A  guardian  ad  litem  will  not  be  appointed  to  a  person  merely  because  he  is  in 
weak  health  {Willy ams  v.  Sodge,  1  M.  &  G.  516).  In  an  old  case  where  the 
defendant's  competency  was  disputed,  an  inquiry  was  directed  {Lee  v.  Svder. 
6  Madd.  294).  ^  ^      ' 
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A  person  of  great  age  and  incapable  of  giving  a  continuous  attention  to  business     Ord.  XIII. 
may  be  ordered  to  defend  by  guardian  ad  litem  [Newman  v.  Selfe,  11  "W.  R.  764 ; 


Steel  \.  Cobb,  ibid.  298).  Of  great  age. 

A  lunatic  defendant  may  move  to  discharge  tie  guardian  on  his  reooyery,  and  Order  dis- 
Bhould  do  so,  or  he  wiU  continue  Kable  for  the  costs  of  the  solicitor  appointed  by  ohar^ed  on 
his  guardian  [Frampton  y.  Webb,  11  W.  R.  1018 ;  Blyth  v.  Green,  W.  N.  (1876),  lunatic's 

Where  a  defendant  was  of  unsound  mind,  and  confined  in  an  asylum,  the  Court,  -r        ... 
on  proof  that  she  was  made  aware  of  the  general  nature  of  the  claim  against  her,  -i^^^^™  ™ 
appointed  a  guardian  under  Cons.  Ord.  VII.  r.  3  {EUiston  v.  Sheldrake,  2  L.  T.  48) ;  ^^y^'^™- 
and  see  Se  Fepper,  W.  N.  (1884),  141 ;  50  L.  T.  680  ;  32  W.  R.  765. 

In  the  case  of  a  lunatic  found  so  by  inquisition,  the  committee  will  be  appointed  Lunatic  so 
guardian  as  of  course.    If  the  committee  have  an  adverse  interest  another  guardian  found, 
will  be  appointed  [Worth  v.  Mackenzie,  3  M.  &  Gr.  363). 

It  is  quite  irregular  for  a  plaintiff  to  instruct  a  solicitor  to  take  steps  on  behalf  of 
a  defendant  of  unsound  mind,  though  in  the  same  interest,  without  applying  to  the 
Court  [Gamps  V.  Marshall,  8  Ch.  462). 

Where  the  notice  was  served  at  the  house  of  the  mother  of  the  infants  and  her  Service  of 
second  husband,  the  father  being  proved  to  be  dead,  such  service  was  held  to  be  notice  on 
sufaoient  [Site/i  v.  Wells,  8  Beav.  576  ;  see,  too,  IBaker  v.  Holmes,  Dick.  18  ;  Thomp-  person  under 
son  v.  Jones,  8  Ves.  141  ;  Lane  v.  Sardwicke,  5  Beav.  222).     So  where  the  infant  whose  care 
defendants  were  concealed  in  their  mother's  house  to  avoid  service,  it  was  held  that  the  infant 
putting  a  copy  of  the  subptena  under  the  door  of  the  mother's  dwelling-house  was  resides, 
good  service  [Clark  v.  Waters,  Smith's  Ch.  Pr.,  p.  253).     In  another  case  service  on 
the  rector  of  the  college  of  which  the  infant  was  an  undergraduate  member,  was 
held  sufficient,  the  plaintiff  being  unable  to  discover  where  the  father  lived  [Christie 
V.  Cameron,  4  W.  R.  589).     But  service  on  the  uncle  of  an  infant,  not  being  his 
guardian,  is  improper  [Blaekinore  y.  Howett,  30  L.  T.  (0.  S.)  101)  ;  and  where  the 
infaiit  was  articled  to,  and  resident  with,  a  surgeon,  and  it  appeared  from  the  affi- 
davit that  the  notice  was  served  upon  him  while  so  residing,  but  it  did  not  state 
that  the  notice  was  served  either  personally  upon  or  at  the  dwelling-house  of  the 
surgeon,  the  service  was  held  insufficient  [Taylor  v.  Ansley,  9  Jur.  1055). 

Though  the  rule  applies  to  infants  residing  abroad  [O'Brien  v.  Maitland,  10  W.  R.  Service  dis- 
375  ;  Anderson  v.  Slather,  10  Jur.  383),  yet  where  an  infant  defendant,  having  no  pensed  with, 
substantial  interest  in  the  suit,  was  abroad,  the  Court  dispensed  with  service  of 
notice  of  the  appHoation  [Lambert  r.  Turner,  10  W.  R.  335  ;  Turner  v.  Snowdon,  2 
Dr.  &  S.  265 ;  see  Chaffers  v.  Baker,  5  De  G-.  M.  &  G-.  482 ;  Lingren  v.  Lingren,  7  Beav. 
66)  ;  and  where  service  could  not  be  effected  the  Court  ordered  amendment  by 
striking  out  the  name  of  the  infant,  saving  just  exceptions  [Blaekmore  v.  Howett). 

The  rule  applies  to  the  case  of  proceedings  commenced  by  originating  summons  Origiaating 
[Ee  Fepper,  W.  N.  (1884),  141 ;  50  L.  T.  580  ;  32  W.  R.  766).  summons. 

Sunday  was  reckoned  as  one  of  the  six  days  [Brewster  v.  Thorp,  11  Jur.  6).  "  Six  clear 


2.  Wliere  any  defendant  fails  to  appear  to  a  writ  of  summons,  and  Affidavit  of 
the  plaintiff  is  desirous  of  proceeding  upon  default  of  appearance  service, 
under  any  of  the  following  rules  of  this  order,  or  under  Ord.  XV. 

r.  1,  he  shall,  before  taking  such  proceeding  upon  default,  file  an 
aflSdayit  of  service  {n),  or  of  notice  in  Heu  of  service,  as  the  case  may 
be. 

(»)  As  to  filing  affidavits,  see  Ord.  XXXVIII.  r.  10,  post.    Affidavits  of  service  Affidavit  of 
must  state  when,  where,  how,  and  by  whom  service  was  effected  (Ord.  LXVII.  service, 
r.  9,  post), 

For  form  of  affidavit,  see  App.  B.,  No.  iZ,  post.  In  Bustros  v.  Bustros,  14  Ch. 
D.  849,  it  was  held  that  an  affidavit  that  the  defendant  had  been  personally  served 
with  a  "  notice  in  writing,  a,  true  copy  of  which  is  hereunto  annexed,"  was  suffi- 
cient. 

3.  Where  the  writ  of  summons  is  indorsed  for  a  liquidated  demand,  Final  judg- 
whether  specially  (o)  or  otherwise,  and  the  defendant  fails,  or  all  the  ^ri"*indOTsed 
defendants,  if  more  than  one,  fail,  to  appear  thereto,  the  plaintiff  may  for  liquidated 
enter  final  judgment  (/))  for  any  sum  not  exceeding  the  sum  indorsed    ^™*'^'^' 

on  the  writ,  together  with  interest  at  the  rate  specified  (if  any),  or  (if 
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Ord.  XIII.     no  rate  be  specified)  at  the  rate  of  five  per  cent,  per  annum,  to  the 
date  of  the  judgment,  and  costs. 

Special  (o)  As  to  specially  indorsing  a  -writ,  see  Ord.  III.  r.  6,  ante,  p.  308,  and  note 

indorsement,  thereto. 

Entering  iP)  ^°^  ^^  mode  of  entering  judgment  in  the  Chancery  Division  on  default  of 

judgment.  appearance,  see  Seton,  p.  12. 


Pinal  judg- 
ment against 
defendants 
who  do  not 
appear. 


Interlocutory 
judgment 
where  claim  is 
for  detention 
of  goods. 


Action  to 

recover 

chattels. 


4.  "Where  the  writ  of  summons  is  indorsed  for  a  liquidated  demand, 
whether  specially  or  otherwise,  and  there  are  several  defendants,  of 
whom  one  or  more  appear  to  the  writ,  and  another  or  others  of  them 
fail  to  appear,  the  plaintiff  may  enter  final  judgment,  as  in  the  pre- 
ceding rule,  against  such  as  have  not  appeared,  and  may  issue  execu- 
tion upon  such  judgment  without  prejudice  to  his  right  to  proceed 
with  the  action  against  such  as  have  appeared. 

5.  Where  the  writ  is  indorsed  with  a  claim  for  detention  of  goods  (§■) 
and  pecuniary  damages,  or  either  of  them,  and  the  defendant  faUs,  or 
aU  the  defendants  if  more  than  one  fail,  to  appear,  the  plaintiff  may 
enter  interlocutory  judgment  and  a  writ  of  inquiry  shall  issue  to  assess 
the  value  of  the  goods  and  the  damages,  or  the  damages  only,  as  the 
case  may  be,  in  respect  of  the  causes  of  action  disclosed  by  the  in- 
dorsement on  the  writ  of  summons.  But  the  Court  or  a  judge  may 
order  that,  instead  of  a  writ  of  inquiry,  -the  value  and  amount  of 
damages,  or  either  of  them,  shall  be  ascertained  in  any  way  which  the 
Court  or  judge  may  direct  (»•). 

Iq)  See  Gobhett  v.  Zewin,  W.  N.  (1884),  62 ;  Ivory  v.  Cruikshanlc,  W.  N.  (1875),  249. 
(!•)  See  Macdonald  v.  Antelme,  W.  N.  (1884),  72,  where  an  inquiry  as  to  damages 
was  ordered  hefore  a  master. 


Interlocutory 
judgment 
against  de- 
fendants who 
do  not  appear. 


Where  claim 
is  for  de- 
tention of 
goods  and  a 
liquidated 
demand. 


6.  Where  the  writ  is  indorsed  as  in  the  last  preceding  rule  men- 
tioned, and  there  are  several  defendants,  of  whom  one  or  more  appear 
to  the  writ,,  and  another  or  others  of  them  f  aU  to  appear,  the  plaintiff 
may  sign  interlocutory  judgment  against  the  defendant  or  defendants 
so  failing  to  appear,  and  the  value  of  the  goods  and  the  damages,  or 
either  of  them,  as  the  case  may  be,  may  be  assessed,  as  against  the 
defendant  or  defendants  suffering  judgment  by  default,  at  the  same 
time  as  the  trial  of  the  action  or  issue  therein  against  the  other  de- 
fendant or  defendants,  unless  the  Court  or  a  judge  shall  otherwise 
direct.  Provided  that  the  Court  or  a  judge  may  order  that  instead  of 
a  writ  of  inquiry  or  trial,  the  value  and  amount  of  damages,  or  either 
of  them,  shall  be  ascertained  in  any  way  which  the  Court  or  judge 
may  direct. 

7.  Where  the  writ  is  indorsed  with  a  claim  for  detention  of  goods 
and  pecuniary  damages,  or  either  of  them,  and  is  further  indorsed  for 
a  liquidated  demand,  whether  specially  or  otherwise,  and  any  de- 
fendant fails  to  appear  to  the  writ,  the  plaintiff  may  enter  final  judg- 
ment for  the  debt  or  liquidated  demand  interest  and  costs  against  the 
defendant  or  defendants  failing  to  appear,  and  interlocutory  judgment 
for  the  value  of  the  goods  and  the  damages,  or  the  damages  only,  as 
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the  case  may  be,  and  proceed  as  mentioiied  in  such  of  the  preceding     Ord.  XIII. 
rules  of  this  order  as  may  he  appHcahle. 

8.  In  case  no  appearance  shall  he  entered  in  an  action  for  the  reco-  Where  claim 
very  of  land  («),  within  the  time  limited  hy  the  writ  for  appearance,  or  jff  ^"'J^^  """"^"^ 
if  an  appearance  he  entered  hut  the  defence  be  limited  to  part  only, 

the  plaintiff  shall  be  at  liberty  to  enter  a  judgment  that  the  person 
whose  title  is  asserted  in  the  writ  shall  recover  possession  of  the  land, 
or  of  the  part  thereof  to  which  the  defence  does  not  apply. 

(»)  As  to  what  is  an  action  for  the  recovery  of  land,  see  Ord.  XVIII.  r.  2, 
post. 

9.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne  profits,  arrears  Joining  claim 
of  rent,  or  damages  for  breach  of  contract,  uppn  a  writ  for  the  reco-  *°''  mesne 
very  of  land  {t)  he  may  enter  judgment  as  in  the  last  preceding  rule  ' 
mentioned  for  the  land ;  and  may  proceed  as  in  the  other  preceding 

rules  of  this  order  meationed  as  to  such  other  claim  so  indorsed. 

[t]  No  other  claim  than  those  mentioned  in  this  rule  can,  except  by  leave,  be 
joined  with  a  claim  for  the  recovery  of  land  (Ord.  XVIII.  i.  2,  post). 

10.  "Where  judgment  is  entered  pursuant  to  any  of  the  preceding  Setting  aside 
rules  of  this  order,  it  shall  be  lawful  for  the  Court  or  a  judge  to  set  i'i<Jg™ent. 
aside  or  vary  such  judgment  upon  such  terms  as  may  be  just  (m). 

(«)  Where  no  irreparable  wrong  will  be  done  to  the  plaintiff,  mere  lapse  of  time 
is  not  a  bar  to  an  application  to  set  aside  a  judgment  {Atwood  v.  Chichester,  3  Q. 
B.  D.  722).     See  also  Watt  v.  Burnett,  3  Q.  B.  D.  183,  363. 

1 1 .  "Where  a  defendant  fails  to  appear  to  a  writ  of  summons  issued  Judgment  for 

out  of  a  district  registry,  and  the  defendant  had  the  option  of  enter-  '''^^?*  °* 

.,.,,.,.  .  .        ,  ,   appearance 

ing  an  appearance  either  in  the   district  registry  or  m  the  central  in  district 

office,  judgment  for  want  of  appearance  shall  not  be  entered  by  the  registry. 
plaintiff  until  after  such  time  as  a  letter  posted  in  London  on  the  pre- 
vious evening,  in  due  time  for  delivery  to  him  on  the  following  morning, 
ought,  in  due  course  of  post,  to  have  reached  him. 

12.  In  all  actions  not  by  the  rules  of  this  order  otherwise  specially  Procedure  in 
provided  for  («),  in  case  the  party  served  with  the  writ,  or  in  Admiralty  default  of 
actions  in  rem  the  defendant,  does  not  appear  within  the  time  limited  actions  not  ^^ 
for  appearance,  upon  the  filing  by  the  plaintiff  of  a  proper  affidavit  of  specially  pro- 
service,  and,  if  the  writ  is   not  specially  indorsed  under   Ord.  III.  ^'  ®     °^' 

r.  6,  of  a  statement  of  claim,  the  action  may  proceed  as  if  such  party 
had  appeared,  subject,  as  to  actions  where  an  account  is  claimed,  to 
the  provisions  of  Ord.  XV. 

(■»)  As  to  moving  for  judgment  on  admissions  in  a  partition  action  where  one  de-  Partition, 
f endant  does  not  appear  and  aU  the  other  defendants  appear  and  defend,  see  Parsons 
V.  Barris,  6  Ch.  J).  694. 

Where  a  defendant  did  not  appear  and  the  statement  of  claim  was  filed  against  Foreclosure, 
him,  an  order  for  immediate  foreclosure  absolute  was  directed,  but  before  it  was 
drawn  up  the  usual  foreclosure  judgment  was  substituted  {Fatey  v.  Flint,  W.  N. 
(1879),  86,  100;  48  L.  J.  Ch.  691 ;  27  W.  R.  529,  595). 

[Rule  13  applies  only  to  Admiralty  actions  in  rem.'] 
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Ord.  XIII. 

Claim  on  a 
bond  within 
8  &  9  WiU. 
III.  0.  11. 


14.  Where  the  writ  is  indorsed  with  a  claim  on  a  bond  within  8  &  9 
WiU.  III.  c.  11  {w),  and  the  defendant  fails  to  appear  thereto,  no 
statement  of  claim  shall  he  delivered,  and  the  plaintiff  may  at  once 
suggest  breaches  by  delivering  a  suggestion  thereof  to  the  defendant 
or  his  solicitor,  and  proceed  as  mentioned  in  the  said  statute  and  in 
3  &  4  WiU.  IV.  c.  42,  s.  16. 

(w)  As  to  this  Act,  see  Preston  v.  Dania,  L.  E.  8  Ex.  19. 


OEDEE  XIV. 

Leave  to  sign  Jtidgment  aitd  Dkfehd  wheee  Wbit  speoiaily  indorsed. 

Application  to       1.  Where  the  defendant  appears  to  a  writ  of  summons  speciaUy  in- 

sign  judg-        dorsed  under  Ord.  HI.  r.  6,  the  plaiatiff  may,  on  affidavit  made  by 

■writ  specially   himself,  or  by  any  other  person  who  can  swear  positively  to  the  facts, 

indorsed.  verifying  the  cause  of  action  and  the  amount  claimed  (if  any),  and 

stating  that  in  his  belief  there  is  no  defence  to  the  action,  apply  to  a 

judge  for  Hberty  to  enter  final  judgment  for  the  amount,  so  indorsed, 

together  with  interest,  if  any,  or  for  recovery  of  the  land  (with  or 

without  rent  or  mesne  profits),  as  the  case  may  be,  and  costs.     The 

judge  may  thereupon,  unless  the  defendant  by  affidavit  or  otherwise 

shall  satisfy  him  that  he  has  a  good  defence  to  the  action  on  the  merits, 

or  disclose  such  facts  as  may  be  deemed  sufficient  to  entitle  him  to 

defend,  make  an  order  empowering  the  plaintiff  to  enter  judgment 

accordingly  (x). 


Foreign  ■ 
judgments. 
Corporation. 
Defendant 
must  be  per- 
sonally Bable, 


Recovery  of 
land. 


Dismissal  of 

summons. 

Af&davit. 

Costs. 


Appeal. 


{x)  The  provisions  of  this  order  extend  to  actions  on  foreign  judgments  {Grant 
V.  Easton,  13  Q.  B.  D.  302)  ;  and  to  cases  where  the  defendant  is  a  corporation 
{Shelford  v.  Louth  My.,  4  Ex.  D.  317).  But  the  plaintiff's  case  must  be  clear  [Sayv. 
Barlcer,  4  Ex.  D.  279) ;  and  no  order  can  be  made  unless  the  defendant  is  personally 
liable  [Durrani  v.  Sicketta,  8  Q.  B.  D.  177  ;  Ortner  v.  Fitzgibbon,  50  L.  J.  Ch.  17, 
where  the  defendant  was  a  married  woman).  Under  the  present  law,  however,  the 
procedure  may  be  adopted  against  a  married  woman  [Bursill  v.  Tanner,  13  Q.  B.  D. 
691,  qu.  vid.  for  the  proper  form  of  the  order  giving  leave  to  enter  final  judgment). 

The  time  for  delivering  a  statement  of  defence  does  not  run  between  the  time  of 
the  taking  out  and  the  hearing  of  a  summons  under  this  order  ;  see  Bobson  v.  Monies, 
W.  N.  (1884),  8. 

A  writ  may  be  specially  indorsed  in  an  action  by  mortgagee  against  mortgagor  to 
recover  possession  of  the  mortgaged  premises  under  an  attornment  clause  (Daubuz 
V.  Zavington,  13  Q.  B.  D.  347  ;  but  see  Sobson  v.  Monk,  W.  N.  (1884),  17) ;  but  not, 
it  seems,  in  an  action  by  landlord  against  tenant  to  recover  possession  under  a  for- 
feiture clause  {Burns  v.  Walford,  W.  N.  (1884),  31).  See  also  Mansergh  v.  BAmell, 
W.  N.  (1884),  34. 

The  dismissal  of  a  summons  imder  this  order  is  no  bar  to  a  fresh  application  on 
fresh  materials  {Wagstaff-v.  Jacobowitu,  W.  N.  (1884),  17). 

The  plaintiff's  affidavit  need  not  be  made  before  his  summons  is  ifisued  {Begg  v. 
Cooper,  27  "W.  E.  224 ;  40  L.  T.  29). 

As  to  costs,  where  less  than  50?.  is  recovered,  seeByey.  Kirbf/i'W.  N.  (1883),  195; 
Daviesv.  Stevens,  W.'N.  (1884),  9.    See  also  W.  K._(1884),  Pt.  II.  p.  90;  post,-p.  631. 

The  fact  that  the  defendant  has  gone  into  liquidation  since  action  brought  will 
not  prevent  judgment  being  given  against  him  if  the  Court  of  Banlnniptoy  has 
refused  to  stay  the  action  {Clifford  v.  Bicdds,  "W.  N.  (1884),  40). 

An  appeal  from  an  order  for  judgment  under  this  rule  must  be  brought  within  21 
days  {Standard  Co.  v.  Za  Grange,  3  C.  P.  D.  67 ;  Fhillips  v.  Somfray,  W.  N. 
(1883),  40). 

An  order  giving  leave  to  sign  judgment,  unless  a  sum  is  paid  before  a  day  named, 
need  not  be  served  upon  the  defendant  before  judgment  is  signed  under  it  {Sopton 
V.  Robertson,  W.  N.  (1884),  77). 
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2.  The  application  by  the  plaintiff  for  leave  to  enter  final  judgment     Ord.  XIV. 
under  the  last  preceding  rule  shall  he  made  hy  summons  returnable  not  Application 
less  than  four  clear  days  after  service,  accompanied  by  a  copy  of  the  to  be  by 
a£B.davit  and  exhibits  referred  to  therein.  summons. 

3.  The  defendant  may  show  cause  against  such  application  by  affi-  Defendant 
davit,  or  (except  in  actions  for  the  recovery  of  land)  by  offering  to  bring  ™u^e^against 
into  Court  the  sum  indorsed  on  the  -writ  [y).     Such  affiilavit  shall  state  application  by 
whether  the  defence  alleged  goes  to  the  whole  or  to  part  only,  and  (if  so)  p^^^t^to 
to  what  part,  of  the  plaintiff's  claim.     And  the  judge  may,  if  he  think  Court. 

fit,  order  the  defendant,  or,  in  the  case  of  a  corporation,  any  officer 
thereof,  to  attend  and  be  examined  upon  oath  (z) :  or  to  produce  any 
leases,  deeds,  books,  or  documents,  or  copies  of  or  extracts  therefrom. 

[y)  As  to  the  general  principles  of  giving  leave  to  defend,  see  WalUngford  v.  Leave  to 
Muttial  Society/,  5  App.  Cas.  p."  704.  The  order  only  applies  to  cases  that  are  really  defend, 
undefended  {Thompson  v.  Marshall,  28  W.  R.  220) .  If  the  defendant  can  show  a  primd 
facie  defence  {Sarrison  v.  Bottmheim,  26  W.  R.  362),  or  (without  disputing  the 
claim)  has  a  substantial  counter-claim  [Anglo-Italian  Bank  v.  Davies,  W.  N.  (1877), 
263 ;  "W.N.  (1878),  10  ;  38  L.  T.  197) ;  or  a  set-off  (Ofroome  v.  Rathbone,  41  L.  T. 
591),  or  is  a  surety  who  has  not  acfcaowledged  that  he  is  indebted,  and  there  is 
nothing  to  show  that  the  defence  is  merely  for  delay  {Lloyd's  Banking  Co.  v.  Ogle,  1 
Ex.  D.  262),  he  will  be  allowed  to  defend;  and  see  further,  Sunnacles  v.  Mesquita, 
1  Q.  B.  D.  416  ;  Beckingham  v.  Owen,  W.  N.  (1878),  215  ;  Thome  v.  Seel,  ibid. ; 
Goldin'g  v.  Wharton  Saltworks  Co.,  1  Q.  B.  D.  374  ;  Fuller  v.  Alexander,  47  L.  T.  443  ; 
JDavis  V.  Spence,  1  0.  P.  D.  721. 

Where  the  nature  of  the  claim  involves  taking  an  account  Ord.  XIV.  is  not  Account, 
applicable  [WalUngford -7.  Mutttal  Soeiety). 

Hearsay  evidence  is  admissible  for  the  purpose  of  resisting  the  plaintiff's  applioa-  Hearsay 
tion  {Sarrison  v.  Bottenheim,  26  W.  R.  362).  evidence. 

A  defendant  is  not  necessarily  entitled  to  defend  merely  because  he  brings  the  Bringing 
sum  claimed  into  Court  [Crump  v.  Cavendish,  5  Ex.  D.  211).  money  into 

As  to  conditional  leave  to  defend,  see  Sag  v.  Barker,  4  Ex.  D.  279  ;  and  rule  6,   Court. 
post,  p.  332.    Where,  leave  to  defend  has  been  given  an  appeal  will  not  readily  be  Conditional 
entertained  [Fapayanni  v.  Coutpas,  W.  N.  (1880),  109).     The  judge  may  allow  the  leave  to 
plaintiff  to  file  affidavits  in  reply  to  the  defendant's  affidavit  [Girvin  v.  Grepe,  13  ,q„fend 
Ch.  D.  174 ;  28  W.  R.  123 ;  Botherham  v.  Priest,  49  L.  J.  C.  P.   105  ;  Sa/ois  v.    ,         ' 
Spence,  1  C.  P.  D.  719).  Appeal. 

(z)  The  power  of  examining  parties  given  by  this  rule  is  only  to  be  exercised  in  Plaintiff  may 
exceptional  oases  [Millard  v.  Baddeley,  W.  K.  (1884),  96).  '  file  affidavits 

in  reply. 

4.  If  it  appear  that  the  defence  set  up  by  the  defendant  applies  only  Examination 
to  a  part  of  the  plaintiff's   claim,  or  that   any  part  of  his  claim  is  j  ?        ,' 
admitted,  the  plaintiff  shall  have  judgment  forthwith  for  such  part  of  may  be  given. 
his  claim  as  the  defence  does  not  apply  to  or  as  is  admitted,  subject  to       ^^^  °^ 
such  terms,  if  any,  as  to  suspending  execution,   or  the  payment  of  claimed, 
the  amount  levied  or  any  part  thereof  into  Court  by  the  sheriff,  the 
taxation  of  costs,  or  otherwise,  as  the  judge  may  think  fit.     And  the 
defendant  may  be  allowed  to  defend  as  to  the  residue  of  the  plaintiff's 

claim  (o). 

[a)  As  to  this  rule  see  Dennis  v.  Seymour,  4  Ex.  D.  80 ;  Sanmer  v.  Flight,  24 
W.  K.  346  ;  36  L.  T.  279. 

5.  If  it  appears  to  the  judge  that  any  defendant  has  a  good  defence  Judgment 
to  or  ought  to  be  permitted  to  defend  the  action,  and  that  any  other  ^^gt  some^ 
defendant  has  not  such  defence  and  ought  not  to  be  permitted  to  defend,  of  the  defen- 
the  former  may  be  permitted  to  defend,  and  the  plaintifE  shall  be  *°  ^  °   ^• 
entitled  to  enter  final  judgment  against  the  latter,  and  may  issue  exe- 
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Ord.  XIV. 


Leave  to 
defend. 


Conditional 
leave  to 
defend. 


cution  upon  such  judgment  witliout  prejudice  to  his  right  to  proceed 
with  his  action  against  the  former. 

6.  Leave  to  defend  may  be  given  unconditionally  or  subject  to  such 
terms  as  to  giving  security,  or  time  and  mode  of  trial  (in  cases  which, 
under  these  rules,  may  be  tried  without  a  jury)  or  otherwise,  as  the 
judge  may  think  fit  (J). 

(S)  As  to  conditional  leave  to  defend,  see  Bay  v.  Barker,  i  Ex.  D.  279.  'Wlere 
the  defendant  has  brought  money  into  Ooxirt  as  a  condition  of  being  allowed  to 
defend  and  gets  judgment  in  his  favour,  he  is  entitled  to  a  return  of  the  money, 
although  the  Jlaiutifi  has  given  notice  of  appeal  (YorlcsMre  BanTcvm  Co,  v.  Beatson, 
(2),  4  C.  P.  D.  213). 


Order  for 
accounts 
with  usual 
directions. 


Order  for 
accounts. 


Formof  order. 


Administra- 
tion. 

Eoreclosure. 


Order  may  be 
made  in 
Queen's 
Bench  Divi- 
sion. 

Application 
to  be  by 


OBDEE  XV. 

ApPLICATIOlf  POE  AN  AcCOrNT. 

1.  Where  a  writ  of  summons  has  been  indorsed  for  an  account, 
under  Ord.  III.  r.  8  (c),  or  where  the  indorsement  on  a  writ  of  summons 
involves  taking  an  account,  if  the  defendant  either  faUs  to  appear,  or 
does  not  after  appearance,  by  affidavit  or  otherwise,  satisfy  the  Court 
or  a  judge  that  there  is  some  preliminary  question  to  be  tried,  an  order 
for  the  proper  accounts,  with  all  necessary  inquiries  and  directions  now 
usual  in  the  Chancery  Division  in  similar  cases  {d)  shall  be  forthwith 
made. 

(«)  For  Ord.  III.  r.  8,  see  ante,  p.  309.  Under  the  corresponding  repealed  rule 
(which,  however,  was  limited  to  cases  of  ' '  ordinary  account ")  it  was  held  that  an 
account  against  an  executor  on  the  footing  of  wilful  default  (as  to  which  see  post, 
p.  397),  could  not  be  ordered  (Re  Bowen,  20  Oh.  D.  538).  The  present  rule  contains 
no  such  restriction,  and  extends  to  all  cases  in  which  the  plaintiff  in  the  first 
instance  desires  to  have' an  account  taken.  The  words  "or  where  the  indorsement 
on  a  writ  of  summons  involves  taking  an  account,"  were  not  in  the  repealed  rule. 

[d]  Eor  form  of  order,  see  Seton,  p.  8  ;  but  the  words  added  at  the  end  of  that 
form  "  and  the  judge  not  requiring  any  trial  of  this  action  other  than  this  applica- 
tion "  are  not  to  be  used  indiscriminately  so  as  to  prejudice  any  issues  that  may  be 
raised  by  the  subsequent  pleadings  [Gatti  v.  Webster,  12  Ch.  D.  771). 

The  usual  decree  for  adininistration  of  the  real  and  personal  estate  of  a  deceased 
person  may,  it  is  said,  be  made  under  this  order  (Seton,  pp.  801,  803,  848  ;  sed  qu.)  ; 
but  not,  it  seems,  an  order  for  foreclosure  in  default  of  payment  by  the  mortgagor 
of  what  may  be  found  due  from  him  (Lloyd  v.  Lloyd,  26  W.  R.  572) ;  and  in  a 
recent  case.  Bacon,  V.-C.  refused  to  make  a  redemption  decree  on  a  summons 
under  the  order,  saying  it  was  a  mistake  to  imagine  fliat  the  order  was  meant  to 
enable  the  Court  to  do  what  would  be  equivalent  to  making  a  decree ;  and  his 
lordship  limited  the  order  to  one  for  accounts  only  [Olover  v.  WiltsBuildmg  Society,  50 
L.  T.  382;  32  W.  R.  895;  W.  N.  (1884),  110;  and  see  BorthmeJc  v.  Hansford, 
W.  N.  (1884),  199).     But  see  contra,  Dmiies  v.  Smith,  W.  N.  (1884),  242. 

An  order  for  an  aooftunt  may  be  made,  and  the  account  taken,  in  the  Queen's 
Bench  Division  (York  v.  Stowers,  W.  N.  (1883),  174)  ;  but  see  Leslie  v.  Clifford,  50 
L.  T.  591. 

2.  An  application  for  such  order  as  mentioned  in  the  last  pre- 
ceding rule  shall  be  made  by  summons,  and  be  supported  by  an 
affidavit  when  necessary,  filed  on  behalf  of  the  plaintiff,  stating 
concisely  the  grounds  of  his  claim  to  an  account.  The  application  may 
be  made  at  any  time  after  the  time  for  entering  an  appearance  has 
expired  (e). 

(e)  See  further  as  to  the  power  of  the  Court  to  order  aooounts,  Ord.  SXSIII. 
rr.  2 — 9,  post,  p.  397,  seq. 
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OEDER  XYI. 

Parties. 
I.   Generally. 

1.  All  persons  may  be  joined  as  plaintiffs  in  whom,  the  right  to  any  Joinder  of 
relief  claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  piaimmg 
alternative  (_/").     And  judgment  may  be  given  for  such  one  or  more  jointly,  sever- 
of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such  relief  alternative.  ^ 
as  he  or  they  may  be  entitled  to,  without  any  amendment.    But  the 
defendant,  though  unsuccessful,  shall  be  entitled  to  his  costs  occa- 
sioned by  so  joining  any  person  who  shall  not  be  found  entitled  to 

relief,  unless  the  Court  or  a  judge  in  disposing  of  the  costs  shall 
otherwise  direct  {g), 

(/)  See  Booth  v.  Briscoe,  2  Q.  B.  D.  496,  where  it  was  held  that  eight  persons  Joinder  of 
(not   jointly  interested)  niig:ht  join   in  bringing  an  action  of  libel,  but  that  the  plaintiffs, 
damages  ought  to  be  separately  assessed.     See,  however,  Appleton  v.  Chapel  Town 
Paper  Co.,  45  L.  J.  Ch.  276. 

(g)  The  rule  makes  no  alteration  in  the  practice  as  regards  security  for  costs  Security  for 
{B'Sormusffeev.  Grey,  10  Q.  B.  D.  13).  costs. 

A  joinder  which  is  embarrassing  will  be  struck  out  {Smith  y.  Richardson,  4  C.  P. 
D.  112). 

2.  Where  an  action  has  been  commenced  in  the  name  of  the  wrong  Substitution 
person   as  plaintiff,    or  where  it   is   doubtful  whether  it  has  been  °iaintijs'°"  °* 
commenced  in  the  name  of  the  right  plaintiff,  the  Court  or  a  judge 

may,-  if  satisfied  that  it  has  been  so  commenced  through  a  bond  fide 
mistake  (A),  and  that  it  is  necessary  for  the  determination  of  the  real 
matter  in  dispute  so  to  do,  order  any  other  person  to  be  substituted  or 
added  as  plaintiff  upon  such  terms  as  may  be  just  (e). 

(A)  A  mistake  in  law  is  within  the  rule  [Duekett  v.  Gover,   6  Ch.  D.  82).     But  Mistake  in 
there  must  have  been  a  bond  fide  mistake  {Clowes  v.  Milliard,  4  Ch.  D.  413).  law. 

(i)  As  to  the  time  and  mode  of  application,  see  r.  12,  post,  p.  337,  and  note  Substituting 
thereto.  or  adding 

As  to  the  conditions  on  which  the  assignor  of  a  debt  will  be  added  as  plaintiff  plaintiffs. 
when  an  action  has  been  commenced  by  the  assignee,   eee-TurquandY.  Fearon,  4 
Q.  B.  D.  280 ;  and  as  to  substituting  infant  cestuis  que  trust  as  plaintiffs  instead  of 
their  trustee,  see  Tildesley  v.  Harper,  3  Ch.  D.  277. 

"Where  an  action  was  brought  by  a  tenant  for  life  for  specific  performance  of  an  Cases. 
agreement  to  accept  a  lease  and  the  plaintiff  died,  and  it  was  then  discovered  she 
had  no  power  of  leasing,  the  Court  added  her  executor  and  the  remaindermen  as 
co-plaintiffs  {Long  v.  Croasley,  13  Ch.  D.  388).  Where  a  paving  company  paved  a 
road  and  contracted  with  the  vestry  to  keep  it  in  repair,  and  the  road  was  damaged 
by  a  tramway  company,  the  vestry  was  substituted  as  plaintiff  in  lieu  of  the 
paving  company  in  an  action  against  the  tramway  company  {Val  de  Travers  Co.  v. 
Zondm  Tramways  Co.,  48  L.  J.  C.  P.  312  ;  W.  N.  (1879),  46).  Where  a  share- 
holder brought  on  behalf  of  himself  and  the  other  shareholders  an  action  which 
ought  to  have  been  brought  in  the  name  of  the  company,  the  company  was  added 
as  a  co-plaintiff  {Duekett  v.  Gover,  6  Ch.  D.  82) ;  and  so  where  the  plaintiffs  had 
assigned  to  a  company  all  their  rights  under  an  agreement,  which  they  sought  to 
set  aside  {Suston  v.  Tobim,  W.  N.  (1880),  19).  And  see  r.  11,  post,  p.  336,  and  notes 
thereto. 

3.  Where  in  an  action  any  person  has  been  improperly  or  unneces-  Improper 
sarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set  up  a  counter-  plaintiff" 
claim  or  set-off,  he  may  obtain  the  benefit  thereof  by  establishing  his  where  there  is 
set-off  or  counterclaim  as  against  the  parties  other  than  the  co-plaintiff  oM^orset- 

off. 


Ord.  XVI. 


Joinder  of 
defendants 
liable  jointly, 
severally,  or 
in  the  alterna- 
tive. 

Who  may  be 
made  parties 
for  payment 
of  costs  only. 
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SO  joined,  notwithstanding  the  misjoinder  of  such  plaintiff  or  any 
proceeding  consequent  thereon. 

4.  AH  persons  may  be  joined  as  defendants  against  whom  the  right 
to  any  relief  (k)  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative  (Z).  And  judgment  may  be  given  against  such  one  or  more 
of  the  defendants  as  may  be  found  to  be  liable,  according  to  their 
respective  HabHities,  without  any  amendment. 

{k)  It  has  been  held  that  a  solicitor,  an  agent,  or  an  arbitrator  might  be  made  a 
party  simply  for  the  purpose  of  praying  costs  against  him  {Mathias  v.  Tetts,  46 
L.  T.  497;  A.-G.  v.  Vestry  of  Bermondsetj,  23  Ch.  D.  60;  and  see  Heatley  v. 
Newton,  19  Ch.  D.  326) ;  but  no  other  person  could  be  made  a  party  merely  for 
this  purpose  [Weise  v.  Wardle,  19  Eq.  172;  Bee  Atticood v.  Small,  6  CI.  &  E.  232; 
A.-G.  V.  Yestry  of  Bermondsey,  where  it  was  held  that  it  did  not  extend  to  corpo- 
rators or  vestrymen) .  Having  regard,  however,  to  the  decision  of  the  Court  of 
Appeal  in  the  recent  case  of  Burstall  v.  Heyfm,  26  Ch.  D.  35,  it  may  be  doubted 
whether  this  rule  is  still  in  existence,  and  it  would  certainly  not  be  safe  to  make  a 
solicitor  a  party  merely  in  order  to  ask  costs  against  him,  except  in  a  very  strong 
case ;  see  also  Barnes  v.  Addy,  9  Ch.  244. 

[l)  As  to  the  alternatives  being  inconsistent,  see  Honduras  Ey.  Co.  v.  Tucker,  2 
Ex.  D.  301  ;  Evans  v.  Buck,  4  Ch.  D.  432  ;  Child  v.  Stenning,  5  Ch.  D.  695  ;  Bagot 
V.  Saston,  7  Ch.  D.  1 ;  Sowell  v.  West,  W.  N.  (1879),  90. 

5.  It  shall  not  be  necessary  that  every  defendant  shall  be  interested 
as  to  aU.  the  relief  prayed  for,  or  as  to  every  cause  of  action  included 
in  any  proceeding  against  him ;  but  the  Court  or  a  judge  may  make 
such  order  as  may  appear  just  to  prevent  any  defendant  from  being 
embarrassed  or  put  to  expense  by  being  required  to  attend  any  pro- 
ceedings in  which  he  may  have  no  interest  (?re). 

(m)  See  Cox  v.  Barker,  3  Ch.  D.  359. 

Parties  jointly      6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  same 
Uabl^^^^"^^^'^    action  all  or  any  of  the  persons  severally,  or  jointly  and  severally 

liable  on  any  one  contract,  including  parties  to  bills  of  exchange  and 

promissory  notes  (ra). 


Inconsistent 
alternatives. 


Defendant  not 
interested  as 
to  all  the 
relief  claimed. 


Cons.  Ord. 
VII.  r.  2. 


As  to  suing 
trustees,  &o. 
separately 
from  co- 
trustees. 
Where  the 
suit  win  lead 
to  a  general 
adminis- 
tration. 

Where  co- 
trustee never 
acted. 


(«)  This  rule-  is  similar  to  Cons.  Ord.  VII.  r.  2  (now  repealed),  by  which  it  was 
provided  as  foUows  : — 

Where  the  plaintiff  has  a  joiut  and  several  demand  against  several  persons, 
either  as  principals  or  sureties,  it  shall  not  be  necessary  to  bring  before  the  Court, 
as  parties  to  a  suit  concerning  such  demand,  all  the  persons  liable  thereto  ;  but  the 
plaintiff  may  proceed  against  one  or  more  of  the  persons  severally  liable. 

The  following  cases  were  decided  under  the  repealed  rule  as  to  suing  partners  or 
trustees  separately  from  their  co-partners  or  oo-trusteea ;  Coppard  v.  Allen,  2  De  Gr. 
J.  &  S.  173,  180  ;  M'Gachen  v.  Dew,  15  Beav.  84  ;  Devaynes  v.  Robinson,  24  Beav. 
99 ;  Atkinson  v.  Maekreth,  2  Eq.  570 ;  Gray  v.  Lewis,  8  Eq-  526 ;  8  Ch.  1052 ; 
St.  Aubyn  v.  Smart,  3  Ch.  646  ;  Plumer  v.  Gregory,  18  Eq.  _  621,  627  ;  from  which 
it  would  seem  that  where  a  general  account  and  general  administratlou  was  sought, 
or  might  be  involved  in  the  suit,  all  the  partners  or  trustees  should  be  parties  ;  but 
where  such  persons  were  sought  to  be  made  liable  for  an  ascertained  amount,  the 
consolidated  order  applied. 

The  personal  representative  of  an  executor  or  trustee  who  has  never  acted  or 
received  assets  was  not,  even  before  this  rule,  a  necessary  party  to  a  suit  for  admi-' 
nistration  of  the  estate :  see  Pitt  v.  Brewster,  Dick.  37 ;  and  comp.  Masters  v. 
Barnes,  2  T.  &  0.  C.  C.  616,  with  HaU  v.  Austin,  2  CoU.  570,  and  Solland  v.  Prior, 
1  M.  &  K.  237,  where  the  executor  had  both  acted  and  received  assets. 

In  Wilson  v.  Rhodes,  8  Ch.  D.  777,  Ery,  J.,  held,  following  Perry  v.  Knott,  5 
Beav.  293,  that  where  a  breach  of  trust  had  been  committed,  the  executors  of  a 
trustee  by  whom  a  fund  had  been  appropriated  might  be  sued  without  making  the 
other  trustees  parties.  See  also  Lloyd  v.  Dimmaek,  7  Ch.  D.  398,  where  two  out  of 
three  defendants  jointly  and  seveiallj  liable  to  the  plaintiff  became  bankrupt. 
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7.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is    Ord.  XVI. 
entitled  to  redress,  he  may,  in  such  manner  as  hereinafter  mentioned,  -where  it  is 
or  as  may  be  prescribed  by  any  special  order,  join  two  or  more  doubtful 
defendants,  to  the  intent  that  the  question  as  to  which,  if  any,  of  the  Tnt  i^Kable!^" 
defendants  is  liable,  and  to  what  extent,  may  be  determined  as  between 

all  parties  (0). 

(0)  See  note  to  rule  4. 

8.  Trustees,  executors,  and  administrators  may  sue  and  be  sued  on  Trustees, 
behalf  of  or  as  representing  the  property  or  estate  of  which  they  are  and°aamiius- 
trustees  or  representatives,  without  joining  any  of  the  persons  bene-  trators 
ficially  interested  in  the  trust  or  estate,  and  shall  be  considered  as  benefiokries. 
representing  such  persons;   but  the  Court  or  a  judge  may,  at  any 

stage  of  the  proceedings,  order  any  of  such  persons  to  be  made  parties 
either  in  addition  to  or  in  lieu  of  the  previously  existing  parties  {p). 

(p)  This  rule  is  an  extension  of  15  &  16  Viot.  0.  86,  s.  42  (9),  which  it  was  held  Where 
did  not  apply  where  the  trustees  had  disclaimed  (J(jM«y  V.  Ward,  10  Ha.  App.  Iviii);  trustees,  &c. 
and  see  Stansfieldy.  Mobson,  16  Beav.  189.     The  above  rule  as  to  representation  is  represent 
one  of  general  application.    Thus,  it  has  been  held  that  trustees  represent  their  their  cestuis 
cestuis  que  trust  in  creditors  suits  [Smith  v.  Andrews,  4  "W.  R.  353) ;  administration  que  trust. 
suits  {Densem  v.  Mworthy,  9  Ha.  App.  xlii) ;  actions  for  foreclosure  [Stansjield  v. 
Mobson),  and  redemption  {Mills  y.  Jennings,    13  Ch.  D.   649;   6  App.  Gas.   698); 
actions  for  partition  {Goodrich  v.  Marsh,  W.  N.  (1878),  186 ;  Simpson  v.  Denny,  10 
Ch.  D.  28 ;  Stace  v.  Gaffe,  8  Ch.  D.  451 ;  26  W.  R.  606) ;  and  actions  to  obtain  a 
declaration  of  forfeiture  {White  v.  Chitty,  14  W.  R.  366) ;  and  that  executors  with 
a  power  of  sale,  and  devisees  in  trust  subject  to  payment  of  debts,  are  within  the 
rule  {Shaw  v.  Sardingham,  2  W.  R.  657  ;  Smith  v.  Andrews).   But  an  executor  with 
only  an  implied  power  of  sale  has  been  held  not  to  be  within  the  rule  {Bolton  v. 
Stannard,  4  Jnr.  N.  S.  576;  see,  however,  22  &  23  Vict.  0.  35,  ss.  14,  16). 

A  friendly  society  which  had  no  treasurer  or  board  to  represent  it,  and  had  become  Trustees  of 
insolvent,  and  long  since  ceased  to  exist,  was  held  to  be  sufficiently  represented  on  friendly 
the  'record  by  the  trustees  [Fare  v.   Clegg,  29  Beav.   589).     See,  too,  Sromley  v.   society. 
Williams,  IN.  R.  413. 

On  the  other  hand,  trustees  were  held  not  to  represent  their  cestuis  que  trust  on  a  Not  in  suit 
bill  to  set  aside  a  settlement  {Reed  v.  Frest,  1  K.  &  J.  183)  ;  and  in  a  suit  to  restore  to  set  aside 
trust  property  instituted  by  the  representatives  of  a  trustee  against  his  co-trustee,  a  settlement, 
both  of  whom  had  conunitted  breaches  of  trust,  in  which  some  of  the  cestuis  que 
trust  had  concurred,  such  cestuis  que  trust  were  held  necessary  parties  {Jesse  v.  Bennett, 
6  De  G-.  M.  &  Gr.  609  ;  see,  too,  Devaynes  v.  Robinson,  24  Beav.  86,  99,  and  Fayne  v. 
Farker,  1  Ch.  327). 

Trustees  cannot  represent  some  of  the  cestuis  que  trust  in  any  contention  inter  se, 
but  only  where  the  contention  is  between  all  the  cestuis  que  trust  on  the  one  hand 
and  a  stranger  on  the  other  {Samond  v.  Walker,  3  Jur.  N.  S.  686  ;  Fayne  v.  Parker) ; 
and  when  trustees  do  not  agree  as  to  realizing  a  security  and  an  action  is  brought 
by  one  trustee  for  that  purpose,  the  cestuis  que  trust  should  be  parties  {Butler  v. 
Butler,  7  Ch.  D.  116). 

Trustees  brought  an  action  to  set  aside  mortgages,  making  their  beneficiaries  Costs  where 
defendants  ;  the  Court  of  Appeal  held  that  the  beneficiaries  were  improperly  joined,  beneficiaries 
and  an  order  that  the  mortgagees  (against  whom  relief  was  obtained)  should  pay  improperly 
their  costs  was  discharged  {Cooper  v.  Vesey,  20  Ch.  D.  611).  joined. 

9.  Where  there  are  numerous  persons  having  the  same  interest  Where  there 
in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue  or  be  partiesha^s 
sued,  or  may  be  authorised  by  the  Court  or  a  judge  to  defend  in  such  same  interest. 
cause  or  matter,  on  behalf  or  for  the  benefit  of  aU  persons  so  inte- 
rested (y). 

{q)  As  to  the  practice  of  one  person  suing  on  behalf  of  himself  and  others,  see  Suits  by  one 
Daniell,  p.  229  seq.,  and  oases  there  collected.  It  has  been  applied  in  many  oases,  member  of  a 
e.  g.    suits  by   creditors,   next    of  Hn,  legatees,  testamentary  appointees   of   a  class  on 
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Parties  may- 
be struck  out 
01  added. 


Ord.XVI.      married  -woman,  proprietors  of  a  trading  concern,  shareholders  of  an  unregistered 

— company,  foreign  bondholders,  tenants  of  a  manor,  inhabitants  of  a  parish,  and 

behalf  of  others.    As  a  general  rule,  it  must  appear  that  the  reUef  sought  by  the  plaintiff  is 

himself  and  beneficial  to  those  he  undertakes  to  represent.  Where  one  person  sues  on  behalf  of 
the  others.  others,  their  names  and  addresses  cannot  be  obtained  under  Ord.  VII.  r.  2  (Lealhley 
V.  MeAndrew,  W.  N.  (1875),  269).  For  recent  cases  on  representative  suits  see 
WaUon  V.  Cave,  17  Ch.  D.  19  ;  £'raser  t.  Cooper,  21  Ch.  D.  718  (bondholder's 
actions,  -where  one  of  the  parties  represented  dissented  from  the  plaintiff's  proceed- 
ings, and  see  Wilson  v.  Church,  9  Ch.  D.  652) ;  Commissioners  of  Sewers  v.  Crellatly, 
3  Ch.  D.  610  ;  De  Hart  v.  Stevenson,  1  Q.  B.  D.  313. 

[Eule  10  applies  only  to  Probate  actions.] 

Misjoinder  of  11.  No  cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder 
SefeiUotions.  °^  nonjoinder  of  parties,  and  the  Court  may  in  every  cause  or  matter 
deal  -with  the  matter  in  controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  The  Court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  either  upon  or  -without  the  application 
of  either  party,  and  on  such  terms  as  may  appear  to  the  Court  or  a 
judge  to  be  just,  order  that  the  names  of  any  parties  improperly 
joined,  -whether  as  plaintiffs  or  as  defendants,  be  struck  out,  and  that 
the  names  of  any  parties,  -whether  plaintiffs  or  defendants,  -who  ought 
to  have  been  joined,  or  -whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in  the  cause  or 
matter,  be  added.  No  person  shall  be  added  as  a  plaintiff  suing  with- 
out a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under  any  dis- 
ability, -without  his  o-wn  consent  in  -writing  thereto.  Every  party 
-whose  name  is  so  added  as  defendant  shall  be  served  -with  a  -writ  of 
summons  or  notice  in  manner  hereinafter  mentioned,  or  in  such 
manner  as  may  be  prescribed  by  any  special  order,  and  the  proceed- 
ings as  against  such  party,  shall  be  deemed  to  have  begun  only  on  the 
service  of  such  writ  or  notice  (>•). 

Cases  under  (r)  This  rule  is  an  extension  of  15  &  16  Vict.  o.  86,  s.  49  (now  repealed),  by 

15  &  16  Vict,  -which  suits  were  not  to  be  dismissed  for  misjoinder  of  plaintiffs,  but  the  Court  -was 
c.  86,  s.  49,  as  to  modify  its  decree  according  to  special  circumstances.  See  Mendes  v.  Guedalla, 
to  misjoinder.  10  W.  R.  485  ;  Betta  v.  Thompson,  6  Ch.  735  ;  Umfreville  v.  Johnson,  10  Ch.  580, 
■where  two  owners  of  distinct  properties  joined  in  a  suit  to  restrain  a  nuisance ;  and 
see  for  a  similar  case,  Appleton  v.  Chapel  Town  Faper  Co.,  45  L.  J.  Ch.  278. 
Costs  where  The  defendant  is  entitled  to  the  costs  occasioned  where  a  plaintiff's  action  is 

plaintiff's  defective  as  to  parties,  and  so  is  struck  out  of  the  paper.     See  Price  v.  Berrington, 

action  is  2  Beav.  285  ;  Mitchell\.  Bailey,  3  Madd.  61 ;  Mason  v.  Franklin,  1  T.  &  C.  Ch.  242, 

defective  as       decided  under  Cons.  Ord.  XL.  r.  21. 

to  parties.  Defendants  were  struck  out  on  their  own  application,  though  they  had  put  in  a 

Striking  out      statement  of  defence  {Vallance  y.  Birmingham  Investment  Corporation,  2  Ch.  D.  369). 
and  adding       See  Aberaman  Iron  Works  v.  Wickens,  4  Ch.  101. 

parties!  '^'^®  Court  refused  to  add  parties,  on  behalf  of  whom  an  action  was  instituted 

under  r.  9,  as  plaintiffs,  in  order  to  make  them  liable  for  costs  {Be  Hart  v.  Stevenson, 
1  Q.  B.  D.  313).  Any  one  who  might  have  been  fairly  joined  as  a  defendant  under 
r.  4  may  be  added  [Mdwards  v.  Lowther,  24  "W.  R.  434,  where  a  proprietor  of  a 
newspaper  was  added  as  a  co-defendant  with  the  publisher  after  issue  joined  ;  and 
see  Honduras  By.  Co.  v.  Tucker,  2  Ex.  D.  301).  In  an  action  for  specific  perform- 
ance by  a  mortgagee  selling  xmder  his  power  of  sale,  residuary  legatees  for  whom 
the  mortgagee  had  been  a  trustee  claimed  an  interest  in  the  property- ;  but  a  motion 
to  add  them  as  defendants  was  refused  with  costs,  as  their  presence  was  not  neces- 
sary to  enable  the  Court  effectually  and  completely  to  adjudicate  on  and  settle  the 
questions  of  title  involved  in  the  action  [Harry  v.  Bavey,  2  Ch.  D.  721 ;  24  W.  R. 
676).  When  a  company  having  a  right  of  action  against  a  former  director  for 
breach  of  trust,  assigned  its  property,  &c.  (but  not  the  right  of  action),  to  a  new 
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company,  it  was  held  that  the  new  company  could  not  join  the  diretitors  of  the  old     Ord.  XVI. 

company  as  plaintiffs,  and  so  sue  for  the  breach  of  trust  (Ifeto  Westminster  Sreioery    . ^ 

r.Bannah,  W.  N.  (1876),  215;  W.  N.  (1877),  35). 

The  Attorney- General  was  added  as  informant  by  amendment  {Duke  of  Sutherland  Adding 
T.  Tunsiall  Board,  21  "W.  E.  244).  Attorney- 

Plaintiffs  were  added  or  substituted  under  the  repealed  rule  (which  was  sub-  General, 
stantially  the  same  as  the  present  one),  in  the  following-  cases  -.—Long  v.  CrossUy,  13  Cases 
Ch.  D.  388  ;   Walter  v.  Smith,  46  L.  T.  473.    Defendants  were  added  in  Bay  t.  Bad- 
cliffe,  24  W.  R.  844  ;    Kino  v.  Biidkin,  6  Ch.  D.  160  ;   AshUy  v.  Tatjlor,  10  Ch.  D. 
768.     Apphoations  to  add  parties  were  refused  in  Norris  y.  Beazley,  2  C.  P.  D.  80  ; 
Mills  V.  Gnffiths,  45  L.  J.  Q.  B.  771  ;  Syre  v.  Morering,  W.  N.  (1884),  58. 

Fresh  parties  cannot  be  added  after  final  judgment  {A.-G.  v.  Corporation  of  Bir- 
mingham, 15  Ch.  D.  423  ;  JTeard  v.  Borgwardt,  W.  N.  (1883),  173).  But  subsequent 
incumbrancers  were  added  in  a  foreclosure  suit  after  judgment  had  been  pronounced, 
but  before  it  was  passed  and  entered  [Keith  v.  Butcher,  25  Ch.  D.  750).  And  if  the 
proposed  new  party  consents  he  maybe  added  after  judgment  and  issue  of  the  chief 
clerk's  certificate  [Re  Mason,  W.  N.  (1883),  134,  147). 

In  Seear  y.  Lawson,  16  Ch.  D.  121,  a  trustee  in  bankruptcy  commenced  an  action, 
and  then  assigned  his  interest  pendente  lite.  The  assignee  was  ordered  to  amend 
the  title  of  the  action,  and  to  introduce  such  averments  iato  the  statement  of  claim 
as  would  disclose  his  title. 

Under  an  order  to  strike  out  the  name  of  one  defendant,  and  giving  general 
liberty  to  amend,  the  plaintiff  may  not  strike  out  the  name  of  another  defendant 
[Wymery.  Bodds,  11  Ch.  D.  436). 

Where,  in  an  action  against  a  corporation,  one  of  its  ofEoers  was  made  a  party 
merely  for  purposes  of  discovery,  his  name  was  struck  out  ( Wilson  y.  Chwch,  9 
Ch.  D.  552).  . 

The  practice  has  been  that  if  plaintiffs  are  strueh  out  after  any  of  the  defendants 
have  appeared,  the  oontiuning  plaintiff  must  give  security  for  costs  [Fellowesy. 
Deere,  3  Beav.  353  ;  Drake  v.  Symes,  3  De  G.  E.  &  J.  491).  An  infant  plaintiff,  on 
coming  of  age,  being  desirous  of  retiring  from  the  suit,  was  made  a  defendant 
instead  [Bieknelly.  Bieknell,  32  Beav.  381). 


12.  Any  application  to  add  or  strike  out  or  substitute  a  plaintiff  or  Application 
defendant  may  be  made  to  the  Court  or  a  judge  at  any  time  before  ^^riSs 
trial  by  motion  or  summons,  or  at  tlie  trial  of  the  action  in  a  summary 
manner  («). 

(«)  The  application  is  usually  made  by  summons  at  chambers  ( Wilson  v.  Church, 
9  Ch.  D.  552) ;  it  should  not  be  made  ex  parte  (Tildesley  y.  Sarper,  3  Ch.  D.  277  ; 
but  see  Ord. 'XVII.  r.  4,  post,  p.  351,  and  cases  there  cited). 

13.  Where  a  defendant  is  added  or  substituted,  the  plaintiff  shall,  Service  of 
unless  otherwise  ordered  by  the  Court  or  a  judge,  file  an  amended  copy  ^f^g^^ 
of  and  sue  out  a  writ  of  summons,  and  serve  such  new  defendant  with 

such  writ  or  notice  in  lieu  of  service  thereof  in  the  same  manner  as 
original  defendants  are  served  (<). 

[t)  As  to  consolidated  actions,  see  Be  Wortley,  4  Ch.  B.  180,  which,  however,  is  Consolidated 
not  quite  correctly  reported.     See  also  Austen  v.  Bird,  W.  N.  (1881),  129.  actions. 

II.  Partners, 

14.  Any  two  or  more  persons  claiming  or  being  liable  as  co-partners  Suits  by  or 
may  sue  or  be  sued  in  the  name  of  the  respective  firms,  if  any,  of  which  nf^  ™n  ^ame" 
such  persons  were  co-partners  at  the  time  of  the  accruing  of  the  cause  of  firm. 

of  a,ction ;  and  any  party  to  an  action  may  in  such  case  apply  by  sum- 
mons to  a  judge  for  a  statement  of  the  names  of  the  persons  who  were, 
at  the  time  of  the  accruing  of  the  cause  of  action,  co-partners  in  any 
such  firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  judge  may  direct.    Provided  that,  in  the  case  of  a 
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Ord.  XVI. 


Disclosure  of 
names  of 
partners. 
Suit  against 
individual  in 
name  of  firm. 


co-partnersliip  wliieli  has  been  dissolved,  to  the  knowledge  of  the 
plaintiff,  before  the  commencement  of  the  action,  the  writ  of  summons 
shall  be  served  upon  every  person  sought  to  be  made  liable  (m). 

{«)  This  is  a  modification  of  the  repealed  rule  10  (1875),  as  to  which  see  Ex  parte 
Toung,  19  Oh.  D.  124  ;  Ex  parte  Slain,  12  Oh.  D.  522  ;  Davisv.  Morris,  10  Q.  B.  D. 
436. 

As  to  disclosure  of  the  names  of  the  partners,  see  Fike  v.  Keene,  24  W.  R.  322 ; 
W.  N.  (1876),  36. 

15.  Any  person  carrying  on  business  in  the  name  of  a  firm  appa- 
rently consisting  of  more  than  one  person  may  be  sued  in  the  name  of 
such  firm  {v). 

{v)  See  Ord.  IX.  r.  7,  ante,  p.  318,  and  note  thereto. 

A  firm  cannot  enter  an  appearance  ;  see  Taylor  v.  Collier,  W.  N.  (1882),  83. 


Suits  by  and 
against 
i^ants ; 

and  married 
women. 

Next  friend 
of  infant. 


Removal  of 
next  friend. 


Death  of  next 
friend. 

Security  for 
costs  from 
next  friend 
of  infant. 


Next  friend 
bankrupt. 
Guardian  ad 
litem. 


Married 
women. 


m.  Persons  under  Disability. 

16.  Infants  may  sue  as  plaintiffs  by  their  next  friends  {to),  in  the 
manner  heretofore  practised  in  the  Chancery  Division,  and  may,  in 
like  manner,  defend  by  their  guardians  appointed  for  that  purpose  (a;). 
Married  women  may  sue  and  be  sued  as  provided  by  the  Married 
Women's  Property  Act,  1882  (y). 

[w)  Any  person  may  commence  an  action  as  next  friend  of  an  infant,  but  he 
thereby  renders  himself  liable  for  the  costs  of  the  suit.  As  between  himself  and 
the  infant,  however,  the  next  friend  will  be  entitled  to  his  costs  of  a  suit  reasonably 
and  properly  instituted,  even  though  it  fail ;  and.in  general,  as  between  solicitor  and 
cUeut.  See  Bligh  v.  Tredgett,  5'De  G.  &  Sm.  74  ;  Cla/yton  v.  Glarhe,  9  W.  R.  718, 
reversing  S.  0.  2  Giff.  575 ;  Brown  v.  Weatherhead,  4  Ha.  122 ;  Falmer  v.  Jones,  22 
W.iR.  909  ;  Morgan  &  Wurtzburg  on  Costs,  p.  351,  seq. 

A  defendant  or  other  person  having  any  adveise  interest  to  the  infant  should  not 
be  next  friend  {Lewis  v.  Nobhs,  8  Ch.  D.  591  ;  Gee  v.  Gee,  12  "W.  R.  187) ;  and  may 
be  removed  on  this  ground  alone  {Re  Burgess,  25  Ch.  D.  243).  In  general,  the 
next  friend  should  be  some  relative  or  friend,  and  not  a  mere  volunteer .  {Foster  v. 
Cantley,  10  Ha.  App.  xxiv.)  ;  a  guardian  may  sue  as  next  friend. 

If  the  next  friend  fail  to  do  his  duty,  u.  g.  will  not  proceed  with  the  suit  ( Ward 
v.  Ward,  3  Mer.  706),  or  appeal  when  desired  to  do  so  {Dupuy  v.  Welsford,  28  W. 
R.  762  ;  W.  N.  (1880),  121),  he  may  be  removed  (Dan.  p.  Ill) ;  but  he  will  first  be 
heard  in  his  own  defence  {Re  Gorsellis,  W.  N.  (1884),  126). 

On  the  death  of  the  next  friend  the  nearest  paternal  relations  of  the  infant  are 
entitled  to  nominate  the  new  next  friend,  and  the  order  appointing  him  need  not 
be  supported  by  any  affidavit  as  to  his  fitness  {Talbot  v.  Talbot,  17  Eq.  347). 

Security  for  costs  cannot  be  required  from  the  next  friends  of  infants  (either 
original  or  substituted)  on  the  ground  of  poverty,  as  the  Court  is  always  anxious 
that  questions  in  which  infants  are  concerned  should  be  brought  under  its  notice, 
and  it  has  a  jurisdiction  over  suits  by  infants  to  stay  them  if  improper  {Fellows  v. 
Barratt,  1  Keen,  119  ;  Murrell  v.  Clapham,  8  Sim.  74;  Nalder  v.  Sawhins,  2  My, 
&  K.  243).     It  was  otherwise  in  the  case  of  married  women. 

As  to  the  effect  of  a  next  friend  becoming  bankrupt,  see  Wilton  v.  Kill,  2  De  G. 
M.  &  G.  807  ;  Macann  v.  Borrodaile,  16  W.  R.  175  ;  Ex  parte  Glaxton,  7  Ch.  632. 

{x)  Guardians  ad  litem  for  an  infant  defendant  are  appointed  on  the  plaintiff's 
application,  if  the  infant  has  not  appeared,  under  Ord.  XIII.  r.  1,  ante,  p.  326.  As 
to  the  person  who  will  be  appointed,  see  note  (>»),  p.  326,  ante;  when  the  guardian 
dies  a  special  application  for  a  new  one  must  be  made  {Needham  v.  Smith,  6  Beav. 
130). 

Consents  as  to  procedure  may  be  given  by  guardians  ad  litem,  see  rule  21,  post. 

As  to  costs  of  a  solicitor  appointed  guardian  ad  litem,  see  Ord.  LXV.  r.  13,  post. 

{y)  As  to  actions  by  and  against  married  women,  see  the  Married  Women's  Pro- 
perty Act,  1882,  ante,  p.  192,  and  notes  thereto. 


Suits  by  and        17.  Where  lunatics  and  persons  of  unsound  mind  not  so  found  by 
fiL^tiM  and     i^^l^i^itio^  might  respectively  before  the  passing  of  the  principal  Act 
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have  sued  as  plaintiffs  or  would  have  teen  liable  to  be  sued  as  defen-     Ord.  XVI. 
dants  in  any  action  or  suit,  -they  may  respectively  sue  as  plaintiffs  in  persons  of 
any  action  by  their  committee  or  next  Mend  according  to  the  practice  unsound 
of  the  Chancery  Division,  and  may  in  like  manner  defend  any  action  ™™ 
by  their  committees  or  guardians  appointed  for  that  purpose  (a). 

(«)  In  the  Chancery  Division  a  lunatic  sues  hy  the  committee  of  his  estate,  if  Lunatic 
any ;  or  if  none,  or  none  who  can  sue,  by  his  next  friend  ;  but  the  committee  must  plaintiff, 
obtain  the  sanction  of  the  Lord  Chancellor  or  Lords  Justices  before  suing  (Dan. 
pp.  117,  118).    A  lunatic  made  defendant  defends  by  the  committee  of  his  estate,  Defendant, 
■who,  as  well  as  the  lunatic,  is  a  necessary  party.     If  he  has  no  committee,  or  the 
committee  is  a  plaintiff  or  other  person  having  an  adverse  interest,  he  defends  by  a 
guardian  ad  litem.    The  committee  must  obtain  the  sanction  of  the  Lord  Chan- 
cellor or  the  Lords  Justices  before  defending  (Dan.  pp.  181,  182). 

Persons  of  unsound  mind  not  so  found,  and  persons  incapacitated  by  age  or  infir-  Persons  of 
mity,  sue  by  a  next  friend  and  defend  by  a  guardian  ad  litem  (Dan.  pp.  118,  182).  unsound  mind 
For  recent  cases  on  proceedings  by  and  on  behalf  of  lunatics  and  persons  of  unsound  or  otherwise 
mind,  see  Beall  v.  Smith,  9  Ch.  93  (a  very  important  case) ;  Palmer  v.  Walesby,  3  incapable. 
Ch.  732  (where  the  supposed  lunatic  turned  out  to  be  ss,ue) ;  Be  Edwards,  10  Ch.  D.  c, 
605  (infant  ward  of  Court  of  unsound  mind) ;    Wilder  v.  Figott,   31  W.  B.  377 
(election) ;  Re  Marman,  8  Ch.  D.  256.    The  Chancery  Division  has  power,  in  the 
adnunistration  of  the  trusts  of  the  property  of  a  person  of  unsound  mind  not  so 
found,  to  give  directions  for  his  maintenance,  but  has  no  iurisdiction  to  appoint  a 
guardian  of  his  person  {Se  Bligh,  12  Ch.  D.  364 ;  Re  Brandon,  13  Ch.  D.  773,  cor- 
recting Vane  v.  Vane,  2  Ch.  D.  124).     See  also  Re  T.,  15  Ch.  D.  78. 

18.  An  infant  shall  not  enter  an  appearance  except  by  his  guardian  Infant  to 
ad  litem.     No  order  for  the  appointment  of  such  guardian  shall  be  -^ardiaa 
necessary,  but  the  solicitor  applying  to  enter  such  appearance,  shall  ad  litem. 
make    and   file   an  affidavit  in  the  Form  No.   8  in  Appendix  A., 

Part  II.-(o),  with  such  variations  as  circumstances  may  require. 

(ff)  See  this  form,  post,  576. 

19.  Every  infant   served  with  a  petition  or  notice  of  motion,   or  Appearance 
summons  in   a  matter,   shall  appear  on  the   hearing  thereof  by  a  petition  &o. 
gfuardian  ad  litem,  in  all  cases  in  which  the  appointment  of  a  special 
guardian  is  not  provided  for.     No  order  for  the  appointnient  of  such 
guardian  shall  be  necessary,  but  the  solicitor  by  whom  he  appears 

shall  previously  make  and  file  an  affidavit  as  in  the  last  rule  men- 
tioned. 

20.  Before  the  name  of  any  person  shall  be  used  in  any  action  as  Written 
next  friend  of  any  infant,  or  other  party,  or  as  relator,  such  person  next°feiMid  or 
shall  sign  a  written  authority  to  the  solicitor  for  that  purpose,  and  the  relator, 
authority  shall  be  filed  in  the  central  office,  or  in  the  district  registry, 

if  the  cause  or  matter  is  proceeding  therein  (5). 

(i)  In  a  pressing  case  the  authority  may  be  allowed  to  be  filed  after  the  institu- 
tion of  the  suit  (^.-(7.  v.  Murray,  13  W.  R.  66  ;  A.-G.  v.  Wiltshire,  45  L.  J.  Ch.  53). 

21.  In  all  causes  or  matters  to  which  any  infant   or  person  of  Consents  as  to 
unsound  mind,  whether  so  found  by  inquisition  or  not,  or  person  procedure  in 
under  any  other  disability,  is  a  party,  any  consent  as  to  the  mode  of  sons  under 
taking  evidence  or  as  to  any  other  procedure  shall,  if  given  with  the  disability, 
consent  of  the  Court  or  a  judge  by  the  next  friend,  guardian,  com- 
mittee, or  other  person  acting  on  behaU  of  the  person  under  disability, 

have  the  same  force  and  effect  as  if  such  party  were  under  no  dis- 
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Ord.  XVI.  ability  and  had  given  sucli  consent.  Provided  that  no  such  consent  hy 
any  committee  of  a  lunatic  shall  be  valid  as  between  him  and  the 
lunatic  unless  given  with  the  sanction  of  the  Lord  Chancellor  or  Lords 
Justices  sitting  in  Lunacy  (c). 

(c)  This  rule  is  taken  from  the  General  Order,  6th  February,  1861,  r.  24.  See 
KnatcMmll  v.  Fowle,  1  Oh.  D.  604 ;  Fryer  v.  Wiseman,  W.  N.  (1876),  3 ;  33  L.  T. 
779;  Leeming  v.  Murray,  28  W.  R.  339. 


Suits  by  or 

against 

paupers. 


Case  to  be  laid 

before 

counsel. 

Case  to  be 
produced  to 
the  Court. 


Court  fees. 


IV.  Proceedings  hy  or  against  Paupers. 

22.  Any  person  may  be  admitted  in  the  manner  heretofore  accus- 
tomed to  sue  or  defend  as  a  pauper  on  proof  that  he  is  not  worth  2bl., 
his  wearing  apparel  and  the  subject-matter  of  the  cause  or  matter  only 
excepted  {d). 

(rf)  See  note  (/)  to  rule  31. 

23.  A  person  desirous  of  suing  as  a  pauper  shall  lay  a  case  before 
counsel  for  his  opinion  whether  or  not  he  has  reasonable  grounds  for 
proceeding. 

24.  No  person  shall  be  permitted  to  sue  as  a  pauper  unless  the  case 
laid  before  counsel  for  his  opinion,  and  his  opinion  thereon,  with  an 
affidavit  of  the  party,  or  his  solicitor,  that  the  case  contains  a  full  and 
true  statement  of  all  the  material  facts  to  the  best  of  his  knowledge 
and  belief,  shall  be  produced  before  the  Ooxirt  or  judge  or  proper 
officer  to  whom  the  application  is  made,  and  no  fee  shaU  be  payable  by 
a  pauper  to  his  counsel  or  solicitor. 

25.  A  person  admitted  to  sue  or  defend  as  a  pauper  shall  not  be 
liable  to  any  Court  fee  (e). 

(e)  See  Thomas  v.  Ellis,  8  Ch.  D.  518. 


Assignment 
of  counsel  or 
solicitor. 


Pauper  not 
to  give  any 
remuneration. 


26.  Where  a  person  is  admitted  to  sue  or  defend  as  a  pauper,  the 
Court  or  a  judge  may,  if  necessary,  assign  a  counsel  or  solicitor,  or  both, 
to  assist  him,  and  a  counsel  or  solicitor  so  assigned  shall  not  be  at 
liberty  to  refuse  his  assistance  unless  he  satisfies  the  Court  or  judge 
that  he  has  some  good  reason  for  refusing. 

27,  Whilst  a  person  sues  or  defends  as  a  pauper  no  person  shall 
take,  or  agree  to  take,  or  seek  to  obtain  from  him  any  fee,  profit,  or 
reward,  for  the  conduct  of  his  business  in  the  Court,  and  any  person 
who  takes,  or  agrees  to  take,  or  seeks  to  obtain  any  such  fee,  profit, 
or  reward  shall  be  guilty  of  a  contempt  of  Court. 

Dispaupering.  28..  If  any  person  admitted  to  sue  or  defend  as  a  pauper  gives,  or 
agrees  to  give,  any  such  fee,  profit  or  reward,  he  shall  be  forthwith 
dispaupered,  and  shall  not  be  afterwards  admitted  again  in  the  same 
cause  to  sue  or  defend  as  a  pauper. 

29.  No  notice  of  motion  shall  be  served  or  summons  issued,  and  no 
petition  shall  be  presented,  on  behalf  of  any  person  admitted  to  sue  or 
defend  as  a  pauper,  except  for  the  discharge  of  his  solicitor,  unless  it 
is  signed  by  his  solicitor. 


Notices,  &o. 
to  be  signed 
by  solicitor. 
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30.  It  shall  be   the   duty  of  the  solicitor  assigned  to  a  person     Ord.  XVI. 
admitted  to  sue  or  defend  as  a  pauper  to  take  care  that  no  notice  No  step  to  be 
is   served,  or  summons  issued,  or  petition  presented,  without  good  taken  without 
cause.  ^o""^  "*"««• 

31.  Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend  Costs. 
as  a  pauper  shall,  unless  the  Court  or  a  judge  shall  otherwise  direct, 

be  taxed  as  in  other  cases  (/). 

_{/)  These  rules  as  to  pauper  suits  are  taken  from  Cons.  Ord.  VII.  rr.  8—11,  but 
25;.  is  substituted  for  bl.  As  to  pauper  suits  generally,  see  Allen  v.  McFherson, 
5  Beav.  469  ;  Davies  v.  Nixon,  11  W.  R.  62;  JBird^.  Bird,  17  W.  R.  155. 

It  was  held  that  the  51.  meant  51.  available  for  the  suit  {Dresser  v.  Morton,  2  Ph.   Suing  in 
286).     Where  a  person's  property  was  not  worth  51.  independently  of  the  property  form& 
the  subject  of  the  suit,  but  he  was  in  present  possession  of  that  property,  he  was  pauperis. 
dispaupered  (Spencer  v.  Bryant,  11  Ves.  49  ;  Sidgwayy.  Edwards,  9  Ch.  143  ;   Taprell  AfflilavJf 
V.  Taylor,  9  Beav.  493  ;  Butler  v.  Gardener,  12  Bear.  525  ;  and  see  Burry  Port  Com-  ^""'^''"''■ 
pany  v.  Bowser,  26  L.  J.  Ch.  319)  ;  so  was  an  officer,  though  his  haU-pay  was  Hable  Officer  on 
to  be  taken  through  his  having  passed  through  the  Insolvent  Court  (Boddington  v.  half -pay. 
Woodley,  0  Beav.  555)  ;  and  a  person  who  offered  to  redeem  a  mortgage  {Fowler  v. 
Mavies,  16  Sim.  182)  ;  and  it  was  held  not  enough  that  he  should,swear  that  he  had 
only  5?.  "  after  payment  of  his  Just  debts"  {Perry  v.  Walker,  1  Coll.  229). 

An  executor,  though  without   assets,   cannot  sue  or  defend  in  formd  pauperis  TrTo/.iitnr    Sm 
{OldJUldy.  Cohbett,  1  Ph.  613);  secus,  where  he  is  also  interested  as  legatee  {Bayly  '^^^'^^^'  "^"i 


V.  Bayly,  11  Beav.  2-56 ;  JSuerson  v.  Matthews,  3  W.  R.  159 ;  Plattery  v.  Anderson, 
11  Ir.  Eq.  Rep.  586;  Parkinson  v.  Chambers,  3  W.  R.  343;  Martin  \.  Whitmore, 
17  W.  R.  809 ;  Sogers  v.  Hooper,  1  W.  R.  474) ;  and  in  general  the  same  rule 
applies  to  all  persons  filling  representative  characters  {St.  Victor  v.  Bevereux,  6  Beav. 
684 ;  Paradiee  v.  Sheppard,  1  Diek.  136). 

Infants  may  under  special  circumstances,  it  seems,  sue  by  their  next  friends  in  Infants 
formd  pauperis  {Lindsay  v.  Tyrrell,  24  Beav.  124  ;  2  De  G.  &  J.  7).  'A  peeress  was  ppp,.po„' 
a.Amiitedt.  to  SMe  in  formd  pauperis  {WellesleyY.  Wellesley,  16  Sim.  1).  x-eeiess. 

The  application  to  sue  in  formd  pauperis  should,  it  seems,  be  made  by  ex  parte  Application 
motion  {Be  Lewin,  W.  N.  (1884),  224  ;  and  see  Lindsay  v.  Tyrrell).  ex  parte. 

Counsel  and  solicitor  wiU  not  be  assigned  to  a  defendant  under  r.  26,  upon  the  Assiffniuw 
application  of  the  plaintiff  {Garrod  v.  SoUen,  4  Beav.  245 ;    see  Watkins  v.  Parker,   solicitor  and 

3  M.  &  C.  370) ;  after  they  have  been  assigned  the  pauper  cannot  be  heard  in  person  pniinnpl 
{Parkinson  v.  Hanbury,  4  De  G.  M.  &  G.  508).  oounaei. 

A  person  may  appeal  in  formd  pauperis  {Bland  v.  Lamb,  2  J.  &  W.  402  ;    Crouch  Appeals  and 
V.  Waller,  4  De  G.  &  J.  43  ;  Fitton  v.  Macclesfield,  1  Vern.  263  ;  Bradberry  v.  Brooke,   other  pro- 

4  W.  R.  699  ;    Grimwood  v.  Shave,  5  W.  R.  482  ;    Phillips  v.  Phillips,  8  Jur.  N.  S.   ceedings  in 
145;  but  see  Re  Johnson,  3  N.  R.  655).     When  an  order  to  sue  in  formd  pauperis  formd 

had  been  made  in  the  Court  below,  it  was  held  unnecessary  to  obtain  a  fresh  order  pauperis. 

to  appeal  in  formd  pauperis  {Brennan  v.  Andrew,  1  Ch.  300). 

So  a  person  may  be  examined  pro  inieresse  suo  in  formd  pauperis  {James  v.  L)m-e,  2 

Dick.  728),  or  present  a  petition  {Se  Money,  13  Beav.  109;  Fx parte  Sakewell,  3  De 

G.  M.  &  G.  116) ;  or  sue  as  a  creditor  of  a  joint-stock  company  which  is  being 

wound  up  {Fx parte  Fry,  1  Dr.  &  Sm.  318). 

A  party  suing  in  formd  pauperis,  though  unsuccessful,  cannot  be  ordered  to  pay  'Wlien  pauper 

costs,  unless  he  has  been  unsuccessful  by  his  own  default  in  proceeding.     See  Wil-  pays  costs 

kinson  v.  Belcher,  2  Bro.  C.  C.  272  ;  and  see  also  Parkinson  v.  Hanbury,  4  De  G.  M. 

&  G.  508. 

A  person  who  during  the  pendency  of  a  suit  obtains  an  order  to  sue  or  defend  in 
formd  pauperis  maj  be  ordered  to  pay  costs  up  to  the  date  of  the  order  {Prince  Albert 

Y.  Strange,  1 3  Jur.  507  ;  Smith  v.  Pawson,  2  De  G.  &  Sm.  490). 

A  party  who  has  obtained  the  order  to  sue  in  formd  pauperis  must  serve  notice  Costs  where 
thereof  on  the  other  side,  and  if  he  omits  such  service,  maid  fide,  i.  e.,  with  the  in-  order  not 
tention  of  getting  dives  costs  if  he  succeeds,  but  paying  pauper  costs  if  he  faCs,  served. 
he  will  have  to  ■pay  dives  costs  in  respect  of  a,  step  taken  in  the. suit  before  such 
service  {Ballard  y.  Catling,  2  Keen,  606  ;  Smith  v.  Pawson,  2  De  G.  &  Sm.  490). 

If  the  order  was  obtained  irregularly,  and  on  suppression  of  a  material  ciroum-  A  party  may 
stance  {Nbwelly.  Whittaker,  6  Beav.  407)  ;  or  if  at  any  time  pending  the  suit  the  be  dis- 
party  suing  or  defending  in  formd  pauperis  becomes  of  ability  to  sue,  or  to  defend  paupered  on 
himself,  the  Court  will  dispauper  him  {Perry  y.  Walker,  1  Coll.  229 ;  and  see  cases  becoming 
in  the  reporter's  note) ;  but  under  certain  circumstances  he  may  be  re-admitted  to  sue  of  ability  to 
or  defend  in  formd  pauperis.    The  mere  poBBession,  of  property,  however,  is  not  suf  -  sue  or  defend 
ficient  if  it  is  wrongful  {Perry  v.  Walker,  1  T,  &  Coll,  C,  C.  676) ;  nor  will  the  cif-  himself, 
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Ord".  XVI.     oumstanoe  of  the  pauper  having  Bued  another  person  at  la-w  not  in  formd  pauperis 

{ibid.),  or  the  pauper  heing  in  regular  employment  {ibid.),  be  sufficient.     If  it  is 

made  to  appear  to  the  Court  that  the  party  was  not  ia  fact  "  a  pauper"  when  he 
made  his  affidavit,  the  order  will  be  discharged  vrith  costs  {Bomilly  v.  GHnt,  2  Beav. 
186  ;  and  see  Goldsmith  v.  Goldsmith,  6  Hare,  123  ;  Mather  v.  Shelmerdiiie,  7  Beav. 
267) ;  and  a  person  may  be  dispaupered,  though  indebted  and  embarrassed  {Perry 
v:  Walker,  1  Coll.  229 ;  Eomiliy  v.  Grint). 

The  circumstance  of  a  subscription  having  been  made  to  help  the  plaintiff  in  the 
suit,  however  objectionable  on  the  ground  of  maintenance,  is  no  ground  for  dis- 
paupering {Corbett  v.  Corbett,  16  Ves.  409).  .  • 

It  was  held  to  be  too  late  three  years  after  the  order,  and  after  the  defendants 
had  answered,  and  the  plaintiff  had  filed  replication,  to  move  to  discharge  for 
irregularity  an  order  for  the  plaintifiE  to  sue  in  formd  pauperis  {Parkinson  v.  Eanbury, 
i  De  Gr.  M.  &  dr.  508  ;■  St.  <  Victor  v.  Devereux,  6-Beav«..586). 
or  if  he  So,  if  .a,  pauper  behaves  vexatiously  in  the  conduct  of.  the  suit,  he  may  be  dis- 

behaves  ■pa.HgeieS^  {Wagner  v.  Mears,  SSim".  lilf  Daintree  v.  Hayries,  12  jiir.  594  ;  Perry  v. 

Texatiouslj.       Walker,  1  CoU.  229) ;  but  vexatious  conduct  in  a  former  suit,  is  no  ground  for  dis- 
paupering (Gorbett  v.  Corbett).  '-^^ 

The  application  to  dispauper  is  made  by  special  motion  on  notice,^Dan.  p.  91. 
A  pauper  solicitor  may  be  ordered  to  pay  personally  the  costs  of  'irregular  pro- 
ceedings {Brown  v.  Dawson,  2  Hog.  76) . "  :. 


Appointment 
of  person  to 
represent 
heir,  next  of 
kin  or  class. 


Service 
dispensed 
with: — 
Kesiduary 
legatees  or 
next  of  Mn : 
Legatee 
interested  in. 
real  estate : 


Residuary 
devisee  or 
heir: 

Cestui  que 
trust. 


V.  Administration  and  Execution  of  Trusts. 

32.  In  any  case  in  wliich  tlie  rigM  of  an  heir-at-law  or  the  next  of 
kin  or  a  class  shall  depend  upon  the  construction  which  the  Court  or  a 
judge  may  put  upon  an  iastrument,  and  it  shall  not  be  known  or  shall 
■he  difficult  to  ascertain  who  is  or  are  such  heir-at-law  or  next  of  kin 
or  class,  and  the  Court  or  judge  shall  consider  that  in  order  to  save 
expense  or  for  some  other  reason  it  will  he  convenient  to  have  the 
questions  of  construction  determined  before  such  heir-at-law,  next  of 
kin  or  class  shall  have  been  ascertained  by  means  of  inquiry  or  other- 
wise, the  Court  or  judge  may  appoint  some  one  or  more  persons  to 
represent  such  heir-at-law,  next  of  kin  or  class,  and  the  judgment  of 
the  Court  or  judge  in  the  presence  of  such  persons  shall  be  binding 
upon  the  heir-at-law,  next  of  kin  or  class  so  represented  {g). 

{g)  See  Me  Peppitt,  4  Ch.  D.  230  ;  Seton,  1532,  for  form  of  order.  See  also  Beale 
V.  Ruston,  W.  N.  (1878),  179. 

33.  Any  residuary  legatee  or  next  of  kin  entitled  to  a  judgment  or 
order  for  the  administration  of  the  personal  estate  of  a  deceased  person, 
may  have  the  same  without  serving  the  remaining  residuary  legatees 
or  next  of  kin. 

34.  Any  legatee  interested  in  a  legacy  charged  upon  real  estate,  and 
any  person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold, 
and  who  may  be  entitled  to  a  judgment  or  order  for  the  administration 
of  the  estate  of  a  deceased  person,  may  have  the  same  without  serving 
any  other  legatee  or  person  interested  in  the  proceeds  of  the  estate. 

35.  Any  residuary  devisee  or  heir  entitled  to  the  like  judgment  or 
order,  may  have  the  same  without  serving  any  co-residuary  devisee  or 
co-heir. 

36.  Any  one  of  several  cestuis  que  trust  under  any  deed  or  instru- 
ment entitled  to  a  judgment  or  order  for  the  execution  of  the  trusts  of 
the  deed  or  instrument,  may  have  the  same  without  serving  any  other 
cestui  que  trust. 
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37.  In  all  oases  of  actions  for  the  prevention  of  waste  or  otherwise     Ord.  XVI. 
for  the  protection  of  property,  one  person  may  sue  on  behalf  of  himseU  Action  by 
and  all  persons  having  the  same  interest.  o°e  person 

38.  Any  executor,   administrator,   or  trustee  entitled  thereto  may  of'^property°° 

have  a  judgment  or  order  against  any  one  legatee,  next  of  kin,  or  Administra- 

oestui  que  trust  for  the  administration  of  the  estate  or  the  execution  of  *^°^**  ^™* 

the  trusts  (A).  executor, 

/7\  mu  13...     ..        .  administrator 

(/t)  ihe  general  administration  of  an  estate  cannot  be  carried  on  without  all  the  or  trustee 

executors  or  accounting'  trustees  being  parties  {Latch  v.  Latch,  10  Ch.  464) ;  and  if  *,,  '. 

the  legal  personal  representative  of  a  testator  is  not  made  a  party  to  a  suit  for  the         executors 

nj — ^.,^»i. i.,' _r  !-_•* 1  __ji  II.  ■.  ,^      ■'  ■.       ,.,        ,   .-,  must  be 


an  intestate,  a  general  administrator,  and  not  a  mere  administrator  ad  litem,  is  f'5^™i™s™a- 
a  necessary  party  (Iiowdeswell v .  Dowdeswell,  9  Ch.  D.  294).     See  also  Seton,  p.  812.      °^' 
As  to  a  suit  by  a  creditor  against  a  residuary  legatee  (who  had  received  assets) 
without  making  the  surviving  executor  a  party,  see  Hunter  v.  Young,  4  Ex.  D.  256  ; 
27  W.  R.  637  ;  and  see  also  Ckgg  v.  Roioland,  3  Eq.  368. 

39.  The  Court  or  a  judge  may  require  any  person  to  he  made  a  Conduct  of 
party  to  any  action  or  proceeding,  and  may  give  the  conduct  of  the  motion, 
action  or  proceeding  to  such  person  as  he  may  think  fit,  and  may 

make  such  order  in  any  particular  case  as  he  may  think  just  for  placing 
the  defendant  on  the  record  on  the  same  footing  in  regard  to  costs  as 
other  parties  having  a  common  interest  with  him  in  the  matters  in 
question  (i). 

(i)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  sect.  42,  r.  7. 
Where  two  actions  are  brought  for  the  administration  of  the  same  estate,  the 
general  rule  is  that  the  plaintiff  in  the  first  action  has  the  conduct  of  the  proceedings, 
although  the  judgnfent  is  first  obtained  in  the  second  action  (Mellor  v.  Swire  (C.  A.), 
21  Ch.  D.  647;  Townsend  v.  Townsend,  23  Ch.  D.  100)  ;  and  see  Seton,  p.  325; 
Daniell,  p.  1953,  where  the  cases  are  collected. 

.  If,  however,  the  first  suit  is  not  properly  constituted  the  rule  will  not  apply ;  see 
Re  McEae,  25  Ch.  D.  16,  where  the  creditor  of  a  partnership  firm  brought  an  action 
for  administration  against  the  executor  of  a  deceased  partner,  and  then  a  separate 
creditor  brought  a  similar  action  against  the  executor. 

Where  there  is  only  one  action  the  plaintiff  has  the  conduct  of  it  unless  the  Court 
in  its  discretion  gives  the  conduct  to  some  other  party ;  see  e.  g.,  Allen  v.  Norris, 
W.  N.  (1884),  118,  where  the  conduct  of  the  action  was  taken  away  from  the 
plaintiffs,  on  the  ground  that  they  were  the  acoouiiting  parties. 

40.  "Wherever,  in  any  action  for  the  administration  of  the  estate  of  Service  of 

a  deceased  person  or  the  execution  of  the  trusts  of  any  deed  or  instru-  ]"^g™*it  or 
ment,  or  for  the  partition  or  sale  of  any  hereditaments,  a  judgment  or  persons  in- 
an  order  has  been  pronounced  or  made —  terested. 

(a.)  Under  Order  XV. ; 

(b.)  Under  Order  XXXIH. ; 

(c.)  Affecting  the  rights  or  interests  of  persons  not  parties  to  the 
action ; 
the  Court  or  a  judge  may  direct  that  any  persons  interested  in  the 
estate  or  under  the  trust  or  in  the  hereditaments,  shall  be  served  with 
notice  of  the  judgment  or  order  ;  and  after  such  notice  such  persons 
shall  be  bound  by  the  proceedings,  in  the  same  manner  as  if  they  had 
originally  been  made  parties,  and  shall  be  at  liberty  to  attend  the  pro- 
ceedings imder  the  judgment  or  order.    Any  person  so  served  may, 
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Ord.  XVI.     within  one  montli  after  sucli  service,  apply  to  the  Court  or  judge  to 
discharge,  vary,  or  add  to  the  judgment  or  order  {k)> 

(k)  TMs  rule  is  taken  from  15  &  16  Viot.  c.  86,  s.  42,  r.  8,  and  Cons.  Ord.  XXIII. 
r.  18,  both  now  repealed. 

The  effect  of  service  of  the  judgment  or  order  is  to  hind  the  interest  of  the 
persons  served  in  the  subject-matter  of  the  suit,  see  Doody  v.  Higgins,  9  Ha.,  App. 
xxxii. ;  but  they  cannot  be  made  to  account  without  some  independent  proceeding 
to  enforce  the  liability  [Walker  v.  Seligmarm,  12  Eq.  152 ;  but  see  Re  Sees,  15  Ch. 
D.  490) ;  nor,  on  the  other  hand,  can  direct  relief,  e.g.,  based  on  wilful  default  of 
trustees,  be  given  on  their  behalf  as  if  they  were  plaintiffs  ( Whitney  r.  Smith, 
i  Ch.  513). 

Notice  of  the  judgment  or  order  may,  by  leave,  be  served  out  of  the  jurisdiction 
[Strong  v.  Moore,  22  Ii.  J.  Ch.  917;  Chalmers  v.  Laurie,  10  Hare,  App.  xxvii. ; 
Maybery  v.  Brooking,  7  De  Gr.  M.  &  Gr.  673) ;  and  see  Lee  v.  Sturroek,  W.  N", 
(1876),  226. 

Where  a  person  served  with  the  decree  afterwards  married,  the  proper  way  to 
bring  the  trustees  of  the  marriage  settlement  before  the  Court  was  held  to  be  by 
service  of  the  decree  ( White  v.  Stewart,  35  Beav.  304) ;  but  when  trustees  appointed 
after  decree  obtained  an  order  of  course  to  attend  the  proceedings,  it  was  discharged 
as  irregular  [Gc(lye>-  v.  Colyer,  11  W.  R.  356). 

When  persons  served  with  notice  of  a  judgment  or  order  do  not  attend  proceed- 
ings at  chambers,  it  is  not  necessary  before  signing  the  certificate  to  serve  them 
with  a  summons  to  proceed  [Green  v.  Measures,  W.  N.  (1866),  122). 


Effect  of 
serving  notice 
of  judgment. 


Service  out  of 
jurisdiction. 


Parties  who 
acquire 
interest  in 
suit. 


Persons 
served  may 
attend 
without  an 
order  on 
entering  an 
appearance. 


41.  It  shall  not  he  necessary  for  any  person  served  with  notice  of 
any  judgment  or  order,  to  ohtain  an  order  for  liberty  to  attend  the 
proceedings  under  such  judgment  or  order,  but  such  person  shall  be  at 
liberty  to  attend  the  proceedings  upon  entering  an  appearance  in  the 
central  ofELce  in  the  same  manner,  and  subject  to  the  same  provisions, 
as  a  defendant  entering  an  appearance  {I). 

(/)  Notwithstanding  this  rule  anyone  attending  unnecessarily  would  probably  be 
made  to  pay  all  the  costs  occasioned  by  such  attendance ;  see  Sharp  v.  Lush, 
10  Ch.  D.  468. 


Entry  of 
memorandum 
of  service. 

Eorm  of 
notice  of 
judgment. 


Service  on 
infant  or 
person  of 
unsound 
mind. 
Action  to 
execute  trusts 
of  will. 


Court  may 
proceed 
without 
representative 
of  deceased 
person  or  may 
appoint  one. 


42.  A  memorandum  of  the  service  upon  any  person  of  notice  of  the 
judgment  or  order  in  any  action  under  rule  40  shall  be  entered  in  the 
central  office  upon  due  proof  by  affidavit  of  such  service. 

43.  Notice  of  a  judgment  or  order  served  pursuant  to  rule  40  shall 
be  entitled  in  the  action  and  there  shall  be  endorsed  thereon  a  memo- 
randum in  the  Porni  No.  28  in  Appendix  G.  (m). 

(«)  Eor  this  form,  see  post. 

44.  Notice  of  a  judgment  or  order  on  an  infant  or  person  of  unsound 
mind  not  so  found  by  inquisition  shall  be  served  in  the  same  manner 
as  a  writ  of  summons  in  an  action. 

45.  In  any  cause  or  matter  to  execute  the  trusts  of  a  will  it  shall  not 
be  necessary  to  make  the  heir-at-law  a  party,  but  the  plaintiff  shall  be 
at  liberty  to  make  the  heir-at-law  a  party  where  hfe  desires  to  have  the 
will  established  against  him. 

46.-  If  in  any  cause,  matter,  or  other  proceeding  it  shall  appear  to 
the  Court  or  a  judge  that  any  deceased  person  who  was  interested  in 
the  matter  in  question  has  no  legal  personal  representative,  the  Court 
or  judge  may  proceed  in  the  absence  of  any  person  representing  the 
estate  of  the  deceased  person,  or  may  appoint  some  person  to  represent 
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Hs  estate  for  all  the  purposes  of  tlie  cause,  matter,  or  other  proceeding  Ord.  XVI. 
on  such  notice  to  such  persons,  if  any,  as  the  Court  or  judge  shall 
think  fit,  either  specially  or  generally  by  public  advertisement,  and  the 
order  so  made,  and  any  order  consequent  thereon,  shall  bind  the  estate 
of  the  deceased  person  in  the  same  manner  in  every  respect  as  if  a  duly- 
constituted  legal  personal  representative  of  the  deceased  had  been  a 
party  to  the  cause,  matter,  or  proceeding  (w). 

(«)  This  rule  is  substantially  identical  with  15  &   16  Vict.  0.  86,  a.  ii,  now  15  &  16  Vict, 
repealed.     It  may  he  presumed,  therefore,  that  the  decisions  on  that  section  wUl  still  0.  86,  b.  44 
be  foUowed  by  the  Courts.  and  decisions 

An  action  for  administration  is  defective  when  there  is  no  legal  personal  repre-  thereon, 
sentative  before  the  Court  (Rou'sell  v.  Morris,  17  Eq.  20)  except  by  consent  (Jones  v. 
Foul/ces,  10  W.  R.  56). 

See  as  to  administrators  ad  litem  appointed  by  the  Probate  Division,  Groves  v.  Levi, 
9  Ha.  App.  xlvii.  n.  ;  Williams  v.  Allen,  10  W.  R.  512,  reversing  S.  C,  32  Beav. 
656  ;  and  20  &  21  Vict.  c.  77  (the  Probate  Act). 

The  Court  will  not  appoint  a  person  to  represent  an  estate  where  there  is  personal 
responsibility  {Fyfe's  Case,  J7  "W.  R.  870) ;  and  see  Devatjnes  v.  Sobinson,  24  Beav. 
86  ;  and  Williams  v.  Allen  ;  nor  would  the  Court  order  money  to  be  paid  out  to  an 
administrator  ad  litem  (ibid.) :  and  it  is  enacted  by  the  Probate  Act,  20  &  21  Vict. 
0.  77,  a.  70,  "  that  the  administrator  so  appointed  shall  have  all  the  rights  and 
powers  of  a  general  administrator  other  than  the  right  of  distributing  the  residue  of 
such  personal  estate.'"  The  administrator  may  also  be  appointed  receiver  of  the  rents 
of  real  estate  (s.  71).  By  the  73rd  section  of  the  same  Act,  the  Court  of  Probarte 
may,  "whenever  it  shall  appear  necessary  or  convenient  by  reason  of  the  insolvency 
of  the  deceased  or  other  special  circumstances,"  appoint  a  nominee  of  its  own  to  be 
administrator  of  the  personal  estate  of  a  deceased  person,  and  "  every  such  adminis- 
tration may  be  limited  as  the  Court  shall  see  fit."     See  He  John  Jones,  6  W.  R.  276. 

A  person  may  be  appointed  to  represent  an  heir,  or  next  of  kin,  or  a  class,  for  Appointing 
the   purpose  of   construing   an  instrument   on  which   their  right   may   depend ;   persons  to 
see  Ord.  XVI.  r.  32,  ante,  p.  342.  represent 

It  was  held  that  the  section  was  not  intended  to  apply  to  cases  (1)  Where  there  estate, 
is  no  difficulty  in  obtaining  representation :  see  long  v.  Storie,  Kay,  App.  xii.  (in  jj-jj.  j.._ 
which  case  V.-C.  Wood  refused  to  act  behind  the  back  of  a  person  who  was  on       .        ,  __ 
the   point   of  administering  to  the  estate);    Woodhouse  v.    Woodhome,  8  Eq.  514.    ,-,s  wfg™ 
(2)  Where  the  interest  of  the  party  sought  to  be  bound  is  not  otherwise  represented   vL     ij.    -^ 
in  the  suit  (Cox  v.  Stephens,  11  W.  R.  929) ;  see  Gibson  v.   WilU,  21  Beav.  620  ;   ^^inin"- re- 
Seadden  v.  Emmott,  22  L.  T.  O.  S.  166,  the  dicta  in  which  case,  however,  must  be  -nresentation' 
taken  with  some  qualification  (see  the  observations  of  the  Master  of  the  Rolls  in  -^  ' 

Dean  of  Ely  v.  Gayfoi-d,  16  Beav.  661).     So  a  general  representative  is  required  (2)  Where 
when  a  decree  is  sought  against  the  very  party  to  be  represented,  as  where  a  sub-  interest  of 
mortgagee  sought  a  decree  for  foreclosure,  without  making  the  personal  representa-  party  to  be 
tives  of  the  first  mortgagee  parties  [Rowlands  v.  Evans,  33  Beav.  202  ;  Sruiton  v.   bound  is  not 
Birch,  22  L.  J.  Ch.  911) ;  the  objection  wUl  not  apply,  however,  when  the  heir-at-  represented ; 
law  and  executors  named  in  the  will  of  a  deceased  person,  whose  estate  may  be  (3)  Where 
charged  by  the  suit,  are  parties,  though  the  executors  have  not  proved  [Goddard  v.  general  ad- 
Maslam,  3  W.  R.  357) ;  comp.  Ex  parte  Cramer,  9  Ha.  App.  xlvii. ;    Williams  v.   ministration 
Rowlands,  3  N.  R.  233.     Nor  does  the  section  apply  (3)  where  the  object  of  the  jg  sought  • 
suit  is  not  only  to  bind  but  to  administer  the  estate  of  the  intestate  {Silver  v.  Stein, 
1  Drew.  296 ;  but  see  Jones  v.  Foulkes,  10  W.  R.  65)  ;  see  also  20  &  21  Vict.  u.  77,   (*)  ""^.™^ 
a.  70,  supra.     In  James  v.  Aston,  2  Jur.  N.  S.  224  ;  Maclean  v.  Dawson,  27  Beav.  21,  administrator 
the  biU  was  filed  to  set  aside  transactions  on  the  ground  of  fraud  of  the  intestate,  1  j"J, 

but  as  the  result  of  such  setting  aside  would  have  been  an  administration  decree,  it  ^"i^"  have 
was  held  that  the  section  did  not  apply.  (4)  Nor  where  a  personal  representative  ^  "^  active, 
of  the  intestate  would  have  active  duties  to  perform  in  the  execution  of  a  decree 
(Fowler  v.  Bayldon,  9  Ha.  App.  Ixxviii.) .  So  the  Court  will  not,  under  this  section, 
appoint  a  person  to  receive  a  sum  of  money  in  Court,  payable  to  a  deceased  person, 
though  the  amount  be  small  [Rawlins  v.  MoMahon,  1  Drew.  226)  ;  and  even  where 
a  representative  has  been  appointed  in  the  suit,  it  will  not  direct  the  money  to  be 
paid  to  him,  but  will  order  it  to  be  carried  over  to  a  separate  account  [Byam  v. 
Sutton,  19  Beav.  646).  Where  one  of  two  trustees  died  after  the  chief  clerk's  certi- 
ficate, the  cause  was  allowed  to  proceed  in  the  absence  of  his  representative  [Moore 
V.  Morris,  13  Eq.  139).  In  the  last  case  Lord  Romilly,  M.  R.,  said  the  section  did 
not  apply  (1)  Where  the  estate  of  the  deceased  person  is  that  which  is  being  admi- 
nistered in  the  suit ;  (2)  Where  the  interest  of  the  deceased  person  is  adverse  to 
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Ord.  XVI. 
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Refusal  of 
next  of  kin  to 
administer. 


Will  proved 
abroad. 


Claim  remote. 


or  identical 
with  that  of 
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that  of  the  plaintiff ;  (3)  Where  the  representative  of  the  deceased  person  has  active 
duties  to  perform. 

Where  a  necessary  party  to  a  suit  bad  disappeared  many  years  before  in 
Australia,  and  it  was  not  certain  that  he  was  dead,  so  that  his  legal  personal 
representative  could  not  be  made  a  party,  a  representative  ad  litem  to  protect  his 
interest  was  appointed  {Mortimer  y.  Mortimer,  11  W.  R.  740). 

Where  there  is  any  difficulty  in  obtaining  representation  to  the- intestate's  estate, 
and  it  is  not  important  that  his  interest  should  be  represented,  the  Court  wiU  act 
under  the  rule.  Thus,  where  an  action  was  brought  by  an  equitable  mortgagee  of  a 
policy  of  insurance  against  the  insurance  company,  the  insured  having  lEed  intes- 
tate and  insolvent,  and  the  mortgage  debt  exceeding  the  amount  due  on  the  policy, 
the  Court  dispensed  with  a  personal  representative  {Curtius  v.  Caledonian  Insurance 
Co.,  19  Ch.  D^  534  ;-but  see  Webster  v.  British  Assurance  Co.,  15  Ch.  D.  169).  See 
also  Chaffers  v.  Seadlam,  9  Ha.  App.  xlvi. ;  Cox  v.  Stephens,  11  W.  R.  929.  So 
where  there  were  two  executors,  co-defendants,  and  one  of  them  who  was  also  a 
residuary  legatee,  but  who  had  not  proved  the  will,  or  acted  in  the  trusts  thereof, 
died  insolvent  and  without  a  representative,  after  the  usual  order  for  taking  the 
accounts  had  been  made,  it  was  held  that  the  suit  might  proceed,  as  if  his  legal 
personal  representative  had  been  served  and  had  appeared ;  see  Sogers  v.  Jones,  1 
Sm.  &  Gr.  17  ;  Da/oies  v.  Boulcott,  1  Dr.  &  Sm.  23 ;  Ashmall  v.  Wood,  4  W.  R.  60, 
110  ;  of.  Bessant  v.  Noble,  26  L.  J.  Oh.  236  ;  Band  v.  Eandle,  2  W.  R.  331,  where  a 
representative  was  dispensed  with ;  Twynam  v.  Forter,  W.  N.  (1869),  228 ;  Hay- 
ward  V.  Fyle,  7  Ch.  634.  And,  as  a  general  rule,  the  Court,  it  seems,  wiU  incline  to 
act  under  the  rule,  when  the  next  of  kin  expressly  refuses  to  administer  {Haw  v. 
Viokers,  1  W.  R.  242  ;  Tarrett  v.  Lloyd,  2  Jur.  N.  S.  371) ;  or  pays  no  attention  to 
a  notice  calling  upon  him  to  administer  {Whiteaves  v.  Melville,  5  W.  R.  676  ;  Davies 
V.  Boulcott;  see  Joint  Stock  Discount  Company  v.  Brown,  8  Eq.  376) ;  or  dies  without 
doing  so  {Swallow  v.  Binns,  9  Ha.  App.  xlviii. ;  but  see  20  &  21  Vict.  c.  77,  m.  73, 
ante,  under  which  the  Court  of  Probate  may  grant  limited  administration  to  its  own 
nominee). 

In  a  suit  for  an  account  of  a  trading  association  in  India,  and  contribution,  the 
Court  appointed  the  Indian  executor  of  a  deceased  associate  his  representative  under 
the  section  {Sutherland  y.  Be  Virenne,  2  Jur.  N.  S.  301).  And  where  a  defendant, 
interested  in  an  estate  which  was  being  administered  by  the  Court,  died  abroad, 
and  Ms  executors  proved  the  will  abroadbut  refused  to  prove  it  in  this  country,  the 
Master  of  the  Rolls  (following  Hewetson  v.  Todhimter,  22  L.  J.  Ch.  76)  appointed  a 
representative  of  the  deceased  defendant  in  order  that  the  suit  might  be  revived 
against  him  {Bliss  y.  Futnam,  29  Beav.  20).  The  section,  too,  was  held  to  apply 
where  the  claiin  of  the  deceased  defendant  was  consequent  upon  a  remote  possibility; 
see  Hobbs  v.  Seid,  ~W.  N.  (1876),  95.  So  a  claim  for  the  appointment  of  new 
trustees  was  allowed  to  proceed  in  the  absence  of  a  personal  representative  of  a 
deceased  person,  when  such  deceased  person  had  an  interest  in  the  trust  funds,  in 
the  event  of  the  death  of  his  child  (the  infant  plaintiff),  but  had  died  indebted,  and 
without  any  other  property  {Magnay  v.  Davidson,  9  Ha.  App.  Ixxxii.) ;  and.  a  fortiori, 
when  the  interests  of  the  deceased  defendant  are  identical  with  those  of  the  plaintiff, 
or  with  those  of  other  parties  represented ;  see  Hewetson  v.  Todhimter  ;  Cox  v.  Taylor, 
22  L.  J.  Oh.  910 ;  and  Long  v.  Storie,  Kay,  App.  xii.,  where  a  subsequent  mort- 
gagee (one  of  eight  persons  standing  in  a  precisely  similar  situation,  and  in  respect 
of  whose  mortgages  only  one  right  of  redemption  was  given),  having  died  after  a 
decree  for  foreclosure,  the  Court,  there  being  difficulty  in  obtaining  representation 
to  his  estate,  held  that  the  suit  might  proceed  without  any  person  representing  it, 
see  the  marginal  note ;  and  comp.  Abrey  v.  Newman,  10  Ha.  App.  Iviiii.,  n.,  where 
a  declaration  that  children  took  per  capita,  and  not  per  stirpes,  was  made  in  the 
absence  of  the  personal  representatives  of  the  deceased  children ;  and  see  also 
Tarrett  v.  Lloyd,  2  Jur.  N.  S.  371,  where  on  a  bill  filed  for  the  specific  performance 
of  an  agreement  for  a  lease  entfered  into  by  four  defendants  in  joint  tenancy,  one  of 
whom  died  after  the  suit  was  instituted,  intestate  and  insolvent,  the  Court,  on  the 
next  of  kin  a"ppearing  in  Court,  and  declining  to  take  out  administration  (see  Davies 
V.  Boulcott,  1  Dr.  &  Sm.  23),  ordered  a  person  to  be  appointed  to  represent  the 
estate  of  the  deceased  person,  and  Williams  v.  Allen,  10  W.  R.  512,  reversing  S.  C. 
29  Beav.  292,  where  the  suit  was  instituted  against  a,  trustee  to  make  him  per- 
sonally liable  for  trust  funds  come  into  the  hands  of  tenants  for  life,  and  the  Lords 
Justices  held  that  the  estates  of  such  tenants  for  life  were  sufficiently  represented 
by  an  administrator  ad  litem.    See  also  Williams  on  Executors. 

Where  a  decree  had  been  made  in  ignorance  of  the  death  of  a  defendant  before 
decree,  a  statement  was  inserted  that  the  Court  proceeded  in  the  absence  of  his  per- 
sonal representative  {Sucker  v.  Schohfleld,  1  N.  R.  180). 

Where  a  cause  was  ordered  to  stand  over  for  want  of  parties,  with  liberty  to  the 
plaintiff  to  amend,  by  adding  them  or  their  representatives,  a  motion  that  the  suit 
might  proceed  in  the  absence  of  a  representative  of  one  of  such  parties  who  had  died 
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without  leaving  one,  -was  refused  with  costs  (Williams  v.  Fage,  27  Beav.  373).     In      Ord.  XVI. 

Wingrove  v.  Thompson,  H  Oh.  D.  419,  a  sole  plaintiEE  died  intestate  and  insolvent :   

the  Court  appointed  a  person  to  represent  his  estate  so  that  the  defendant  might  be 
able  to  move  to  dismiss  for  want  of  prosecution. 

The  proper  person  to  be  appointed  under  this  rule  is  the  person  who  would  be  Who  wul  and 
appointed  administrator  ad  litem  [Bean  of  Ely  v.  Gmjford,  16  Beav.  361).     Where  a  will  not  be 
defendant  in  a  suit  died  and  his  will  was  not  proved  in  consequence  of  a  contest  as  appointed, 
to  one  of  his  testamentary  papers,  the  Court  appointed  the  executor  named  in  his 
will  to  represent  him  (Hele  v.  Lord  Bexley,  16  Beav.  340.     Cf .  Ashmall  v.  Wood,  4 
W.  R.  60).     So  the  executor  of  a  testator  who  had  proved  the  will  in  India,  but  Executor 
had  refused  to  take  out  letters  of  administration  in  England,  was  appointed  to  who  proved 
represent  his  estate  (Sutherland  v.  De  Virenne,  2  Jur.  N.  S.  301 ;  see,  too,  Sewetson  abroad, 
v.  Todhuntet,  22  L.  J.  Ch.  76).     But  where  a  will  appointing  a  person  executrix, 
and  giving  the  testator's  estate  to  her,  was  being  contested  in  the  Probate  Court, 
the  Court  refused  to  appoint  such  person  to  represent  the  testator's  estate  in  a  suit 
to  take  the  partnership  accounts  of  a  firm  of  which  the  testator  was  a  member 
{Eowlands  v.  Evans,  33  Beav.  202). 

In  Swallow  v.  Binns,  9  Ha.  App.  xlvii.,  the  executors  of  a  father  (who  had  sur-  Exeeutors  of 
vived  and  become  the  next  sole  of  kin  of  his  deceased  children)  were  appointed  to  next  of  kin. 
represent  the  estates  of  his  deceased  children.     In  The  Lean  of  Ely  v.  Gay  ford,  16  -^j^g-jy^^ 
Beav.  561,  a  widow  was  appointed  to  represent  the  estate  of  her  husband,  who  was 
a  tenant  for  life  of  tithes,  and  had  died  without  a  personal  representative. 

No  order  can  be  made  wilihout  the  consent  of  the  person  sought  to  be  appointed  Consent  must 
(Sill  V.  Bonner,  26  Beav.  372  ;  The  Frinee  of  Wales,  ^c.  Company  v.  Falmer,  25  Beav.  be  given. 
605).     In  a  suit  instituted  to  establish  a  settlement,  the  Court  refused  to  appoint  a 
person  disputing  the  settlement,  and  already  appointed  receiver  of  the  deceased 
settlor's  estate,  to  represent  the  settlor  [Vacy  v.  Vacy,  1  L.  T.  267). 

As  to  the  form  of  the  order,  see  Sele  v.  Lord  Bexley,  15  Beav.  340 ;  Whittington  Form,  &c.  of 
V.  Gooding,  10  Ha.  App.  xxix. ;  Setou  on  Decrees,  p.  1531.  Before  the  order  is  order, 
drawn  up  notice  should  be  given  to  the  persons  entitled  to  administer  {Davies  v. 
Boulcott,  1  Drew.  &  Sm.  23) ;  but  it  seems  that  the  order  may  be  made  at  the 
hearing  (Sewetson  v.  Todhunter,  22  L.  J.  Ch.  76  ;  Mendes  v.  Guedalla,  10  W.  R.  485). 
This  course  was  pursued  in  Lloyd  v.  Attwood,  L.  J.  Nov.  3,  1858.  In  Chaffersy. 
Seadlam,  9  Ha.  App.  xlvi.,  it  was  made  on  motion  on  notice  to  all  parties. 

Where  duties  were  payable  and  a  representative  ad  litem  had  been  appointed  Duties 
under  the  section,  the  Court  dispensed  with  production  of  letters  of  administration  payable, 
on  evidence  that  the  Commissioners  of  Inland  Revenue  would  be  wiUirg  to  accept 
a  sum  equal  to  administration  duty  without  the  production  of  an  actual  grant  of 
letters  of  administration  (Ee  Banking,  6  Eq.  601).  , 

The  Court  cannot  appoint  a  person  to  represent  the  possible  estate  of  unborn 
children  under  legal  limitations  (Miles  y.  Jarvis,  W.  N.  (1883),  203). 

47.  In  any  cause  or  matter  for  the  administration  of  the  estate  of  a  Appearance 
deceased  person,  no  party  other  than  the  executor  or  administrator  against  estate 
shall,  unless  hy  leave  of  the  Court  or  a  judge,  he  entitled  to  appear  in  adm.i- 
either  in  Court  or  in  chamhers  on  the  claim  of  any  person  not  a  party  aotionsr'"^ 

to  the  cause  or  matter  against  the  estate  of  the  deceased  person  in 
respect  of  any  deht  or  HahiHty  (o).  The  Court  or  a  judge  may  direct 
or  give  Hherty  to  any  other  party  to  the  cause  or  matter  to  appear, 
either  in  addition  to  or  in  the  place  of  the  executor  or  administrator, 
upon  such  terms  as  to  costs  or  otherwise  as  they  or  he  shall  think  fit. 

(o)  Persons  who  appear  unnecessarily  may  have  to  pay  all  the  costs  occasioned  by 
their  appearance  (Sharp  v.  Lush,  10  Ch.  D.  473  ;  27  W.  R.  528 ;  and  see  Bowyer  v. 
Marshall,  W.  N.  (1879),  12 ;  Ba/g  v.  Batty,  21  Ch.  D.  830). 

Grenerally  speaking,  when  a  claim  is  brought  against  the  estate  m  an  administra- 
tion suit  the  executor  or  administrator  alone  should  attend  (Smith  v.  Watts,  22  Ch.  D. 
12). 

VI.  Third  Party  Procedure. 

48.  Where  a  defendant  claims  to  be  entitled  to  contribution,  or  Where 
indemnity  over  against  any  person  not  a  party  to  the  action,  he  may,  oiaima  con- 
by  leave  of  the  Court  or  a  judge,  issue  a  notice  (hereinafter  called  the  tribution  or 
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third-party  notice)  to  that  effect,  stamped  with  the  seal  with  which 
writs  of  summons  are  sealed.  A  copy  of  such  notice  shall  he  filed  with 
the  proper  officer,  and  served  on  such  person  according  to  the  rules 
relating  to  the  service  of  writs  of  summons.  The  notice  shall  state  the 
nature  and  grounds  of  the  claim,  and  shall,  unless  otherwise  ordered 
by  the  Court  or  a  judge,  be  served  within  the  time  limited  for 
delivering  his  defence.  Such  notice  may  be  in  the  form  or  to  the 
effect  of  the  Form  No.  1  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require,  and  therewith  shall  be  served  a  copy  of 
the  statement  of  claim,  or  if  there  be  no  statement  of  claim,  then  a 
copy  of  the  writ  of  summons  in  the  action  {p). 

(p)  Under  the  present  rules,  a  third  party  can  he  brought  in  only  where  the 
defendant  claims  contriiution  or  indemnity  ;  and  this  rule  prescribes  the  defendant's 
course  when  his  claim  is  against  a  third  person  not  a  party  to  the  action.  As  to  his 
course  when  his  claim  is  against  a  co-defendant,  see  rule  55,  post,  p.  350,  and  the 
oases  there  cited. 

Where  a  lessor  sues  his  lessee  for  breach  of  covenant  to  repair,  the  latter  cannot 
bring  in  a  sub-lessee  as  third  party,  although  the  covenant  to  repair  in  the  under- 
lease is  identical  in  its  terms  with  that  in  the  lease  [Pontifex  v.  Foord,  12  Q.  B.  D. 
152).     See  also  Catton  v.  Bennett,  26  Ch.  D.  161. 

Where  an  action  was  brought  to  compel  the  defendants  to  register  the  plaintiff 
as  the  owner  of  certain  shares,  and  the  defendants  had  received  notice  from  a  person 
abroad  not  to  register  the  plaintiff,  as  the  shares  in  question  had  been  transferred 
to  him,  the  Court  refused  to  give  leave  to  serve  a  third-party  notice,  doubting  if  it 
were  a  claim  for  indemnity  within  the  rule  {Sutchison  v.  Colorado  Co.,  W.  N.  (1884), 
40).  In  Coles  v.  Civil  Service  Association,  26  Ch.  D.  529,  it  was  held  by  Kay,  J., 
that  the  proper  order  when  an  indemnity  is  claimed  is  this : — If  the  third  party 
admits  his  liability  to  indemnify  the  defendant,  the  Court  should  give  him  liberty 
to  defend  the  action.  If  he  does  not  admit  his  liability,  then  the  Court  should  give 
him  liberty  to  appear  at  the  trial  and  take  such  part  therf  in  as  the  judge  shall 
think  proper  to  allow,  and  should  direct  the  question  as  to  his  liability  to  indemnify 
the  defendant  to  be  determined  immediately  after  the  trial  of  the  action.  The  third 
party  cannot  counter-claim  against  the  original  plaintiff  [JSden  v.  Weardale  Co., 
W.  N.  (1884),  232). 

See,  for  a  case  of  indemnity,  Finlay  v.  Scott,  W.  N.  (1884),  8,  where  the  contracts 
undei:  which  the  plaintiffs  claimed  against  the  defendants,  and  the  defendants 
against  the  third  parties,  were  identical ;  and  see  also  Jacobs  v.  Srown,  W.  N. 
(1884),  23. 

To  entitle  a  defendant  to  indemnity  under  the  rule  there  must  be  a  contract  to 
indemnify  [Speller  \.  Bristol  Navigation  Co.,  13  Q.  B.  D.  96). 

A  married  woman  without  separate  estate  cannot  be  brought  in  as  third  party  by 
her  husband  [Jones  v.  Elderton,  W.  N.  (1884),  39).  But  a  married  woman  may  be 
brought  in  as  third  party  by  a  stranger,  and  an  order  made  against  her  separate 
estate.     See  Gloucestershire  Banking  Co.  v.  Phillipps,  12  Q.  B.  I).  533. 

Leave  will  be  refused  if  the  plaintiff  would  be  prejudiced  in  his  action  by  its 
being  granted  [Associated  Some  Co.  v.  Whiehcord,  8  Ch.  D.  457  ;  Wye  Valley  Ey.  v. 
JJawes,  16  Ch.D.  489).  Notice  of  the  application  should  be  given  to  the  plaintiff  (iJirf.). 
As  to  the  power  of  a  third  party  to  bring  in  subsequent  parties,  see  YorTtshire 
Waggon  Co.  v.  Newport  Coal  Co.,  5  Q.  B.  D.  269  ;  Fowler  v.  Knoop,  36  L.  T.  219  ; 
W.  N.  (1877),  68  ;  Walker  v.  Balfour,  25  W.  R.  511 ;  Witham.  v.  Vane,  28  W.  R.  276. 

49.  If  a  person  not  a  party  to  the  action,  who  is  served  as  mentioned 
in  rule  48  (hereinafter  called  the  third  party),  desires  to  dispute  the 
plaintiff's  claim  in  the  action  as  against  the  defendant  on  whose  behalf 
the  notice  has  been  given,  or  his  own  liability  to  the  defendant,  the 
third  party  must  enter  an  appearance  in  the  action  within  eight  days 
from  the  service  of  the  notice.  In  default  of  his  so  doing,  he  shall  be 
deemed  to  admit  the  validity  of  the  judgment  obtained  against  such 
defendant,  whether  obtained  by  consent  or  othervrise,  and  his  own 
liability  to  contribute  or  indemnify,  as  the  case  may  be,  to  the  extent 
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claimed  in  the  third-party  notice.    Proyided  always,  that  a  person  so     Ord.  XVI. 
served  and  failing  to  appear  within  the  said  period  of  eight  days,  may 
S'Pply  to  the  Court  or  a  judge  for  leave  to  appear,  and  such  leave  may 
be    given   upon   such  terms,   if    any,  as  the  Court   or  judge  shall 
think  fit. 

50.  Where  a  third  party  mates  default  in  entering  an  appearance  Where  third 
in  the  action,  in  case  the  defendant  giving  the  notice  suffer  judgment  to  enter '^^ 
by  default,  he  shall  be  entitled  at  any  time,  after  satisfaction  of  the  appearance 
judgment  against  himself,  or  before  such  satisfaction  by  leave  of  the  g^fferfjudg^* 
Court  or  a  judge,  to  enter  judgment  against  the  third  party  to  the  ment  by 
extent  of  the  contribution  or  indemnity  claimed  in  the  third-party  ^^^^*- 
notice :  provided  that  it  shall  be  lawful  for  the  Court  or  a  judge  to  set 

aside  or  vary  such  judgment  upon  such  terms  as  may  seem  just  (j). 
(?)  See  Jablochkof  Co.  v.  McMurdo,  W.  N.  (1884),  94. 

51.  "Where  a  third  party  makes  default  in  entering  an  appearance  in  Where  third 
the  action,  in  case  the  action  is  tried  and  results  in  favour  of  the  appear  and  " 
plaintiff,  the  judge  who  tries  the  action  may,  at  or  after  the  trial,  enter  plaintiff 
such  judgment  as  the  nature  of  the  case  may  require,  for  the  defendant 

giving  the  notice  against  the  third  party :  provided  that  execution 
thereof  be  not  issued  -without  leave  of  the  judge  until  after  satisfaction 
by  such  defendant  of  the  verdict  or  judgment  against  him.  And  if  the 
action  is  finally  decided  in  the  plaintiff's  favour,  otherwise  than  by 
trial,  the  Court  or  a  judge  may,  on  application  by  motion  or  summons, 
as  the  case  may  be,  order  such  judgment,  as  the  nature  of  the  case  may 
require  to  be  entered  for  the  defendant,  giving  the  notice  against  the 
third  party  at  any  time  after  satisfaction  by  the  defendant  of  the  amount 
recovered  by  the  plaintiff  against  him. 

52.  If  a  third  party  appears  pursuant  to  the  third-party  notice,  the  Application 
defendant  giving  the  notice  may  apply  to  the  Court  or  a  judge  for  f  Jj.  dkeotion' 
directions,  and  the  Court  or  judge,  upon  the  hearing  of  such  application, 

may,  if  satisfied  that  there  is  a  question  proper  to  be  tried  as  to  the 
liability  of  the  third  party  to  make  the  contribution  or  indemnity 
claimed,  in  whole  or  in  part,  order  the  question  of  such  liability,  as 
between  the  third  party  and  the  defendant  giving  the  notice,  to  be  tried 
in  such  manner,  at  or  after  the  trial  of  the  action,  as  the  Court  or  judge 
may  direct ;  and,  if  not  so  satisfied,  may  order  such  judgment  as  the 
nature  of  the  case  may  require  to  be  entered  in  favour  of  the  defendant 
giving  the  notice  against  the  third  party  (r). 

(r)  Under  this  rule,  judgment  against  a  third  party  who  has  appeared  pursuant 
to  a  third-party  notice,  but  on  an  application  by  the  defendant  for  directions  declines 
to  state  any  defence,  may  be  ordered,  if  the  judge  is  not  satisfied  that  there  is  any 
question  proper  to  be  tried  as  to  the  liability  of  the  third  party  {Gloucestershire 
Banking  Co.  v.  FhiUipps,  12  Q.  B.  D.  533).  See  also Bell\.  DadeUzen,  W.  N.  (1883), 
208;  Caister  v.  Chapman,  W.  N.  (1884),  31 ;  Borough  v.  Jmtes,  W.  N.  (1884),  32; 
and  the  oases  cited  in  notes  to  r.  48,  ante,  p.  348. 

53.  The  Court  or  a  judge  upon  the  hearing  of  the  application  men-  ^^y  ha^*^ 

tioned  in  rule  52,  may,  if  it  shall  appear  desirable  to  do  so,  give  the  leave  to 

defend. 
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third  party  liberty  to  defend  the  action,  upon  such  terms  as  may  be 
just,  or  to  appear  at  the  trial  and  take  such  part  therein  as  may  be  just, 
and  generally  may  order  such  proceedings  to  be  taken,  documents  to 
be  delivered,  or  amendments  to  be  made,  and  give  such  directions  as  to 
the  Court  or  judge  shall  appear  proper  for  having  the  question  most 
conveniently  determined,  and  as  to  the  mode  and  extent  in  or  to  vrhich 
the  third  party  shall  be  boimd  or  made  liable  by  the  judgment  in  the 
action  («). 

(«)  See  MaiiAllisier  v.  Bishop  of  Eochester,  5  C.  P.  D.  194  ;  Witham  v.  Vane,'49 
L.  J.  Ch.  242  ;  Schneider  v.  Batt,  8  Q.  B.  D.  701 ;  The  Bianca,  8  P.  D.  91 ;  CoUs  v. 
Civil  Service  Association,  26  Ch.  D.  529,  cited  in  note  [p)  to  r.  48,  ante,  p.  348. 

54.  The  Court  or  a  judge  may  decide  all  questions  of  costs,  as  be- 
tween a  third  party  and  the  other  parties  to  the  action,  and  may  order 
any  one  or  more  to  pay  the  costs  of  any  other,  or  others,  or  give  such 
direction  as  to  costs  as  the  justice  of  the  case  may  require  (J). 


[t]  See  Jabhchhoff  Co. 
(1884),  108. 


V.  McMurdo,  W.  N.  (1884),  94  ;  Bates  v.  Burchell,  W.  N. 


Where 
defendant 
claims  con- 
tribution or 
indemnity 
against  co- 
defendant. 


Claim  against 
co-defendant. 


55.  Where  a  defendant  claims  to  be  entitled  to  contribution  or 
indemnity  against  any  other  defendant  to  the  action  (m),  a  notice 
may  be  issued  and  the  same  procedure  shall  be  adopted,  for  the  deter- 
mination of  such  questions  between  the  defendants  as  would  be  issued 
and  taken  against  such  other  defendant,  if  such  last-mentioned 
defendant  were  a  third  party;  but  nothing  herein  contained  shall 
prejudice  the  rights  of  the  plaintiff  against  any  defendant  in  the 
action. 

{«)  Where  the  claim  is  against  a  co-defendant  no  leave  is  required  hefore  issuing 
the  notice  ;  but  of  course  the  defendant  may  move  to  discharge  the  service  {Towse\. 
Loveridge,  25  Ch.  D.  76).  See  also  Butler  v.  Butler,  14  Ch.  D.  329 ;  Sawyer  v. 
Sawyer,  W.  N.  (1883),  181,  212  ;  Floicer  v.  Todd,  W.  N.  (1884),  47. 

In  Cation  v.  Bennett,  26  Ch.  D.  161,  a  vendor  sued  for  specific  performanCej 
making  the  auctioneer  who  held  the  deposit  a  co-defendant.  The  defence  was, 
that  the  purchaser  had  been  misled  by  the  auctioneer's  advertisement,  to  which  the 
plaintiff  replied,  denying  the  auctioneer's  authority  to  issue  the  advertisement. 
Held,  that  the  purchaser  could  not  claim  indemnity  against  his  co-defendant,  the 
auctioneer. 


Proceedings 
not  to  abate 
by  marriage, 
death  or 
bankruptcy, 
or  become 
defective  by 
devolution  of 
estate. 


OEDEE  XYII. 

Change  of  Paeties  by  Death,  &c. 

1.  A  cause  or  matter  shall  not  become  abated  by  reason  of  the 
marriage,  death  or  bankruptcy  of  any  of  the  parties,  if  the  cause  of 
action  survive  or  continue  [v) ;  and  shall  not  become  defective  by  the 
assignment,  creation,  or  devolution  of  any  estate  or  title  pendente  lite  ; 
and,  whether  the  cause  of  action  survives  or  not,  there  shall  be  no 
abatement  by  reason  of  the  death  of  either  party  between  the  verdict 
or  finding  of  the  issues  of  fact  and  the  judgment,  but  judgment  may 
in  such  case  be  entered,  notwithstanding  the  death. 

This  order  does  not  alter  the  law  as  to  what  actions  do  and  what  do  not  survive, 
see  Kirh  y.  Todd,  21  Ch.  D.  484.  As  to  the  survival  of  actions,  see  Phillips  v. 
Bomfray,  24  Ch.  D.  439;  Kirk  v.  Todd. 
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(»)  The  rule  applies  only  where  the  cause  of  action  "  survives  or  continues  "  in     Ord.  XVII. 
some  person  who  is  before  the  Court ;  accordingly,  where  a  sole  plaintifi  becomes 


bankrupt,  the.  action  is  at  an  end  {Sldridgey.  Burgess,  7  Ch.  D.  411  ;  Jackson  v.  JV.  Abatement 
^.  JJy.  Co.,  5  Ch.  D.  844;  see  also  Zloyd  v.  Simmac/e,  7  Ch.  D.  398;  Warder  y.  of  cause  or 
Saunders,  10  Q.  B.  D.  114  ;  Twycross  v.  Grant,  4  C.  P.  D.  40).  matter. 

2.  In.  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  ol  Husband,  &o. 
estate  by  operation   of  law,  of  any  party  to  a  cause  or  matter,  the  "party  ot^  " 
Court  or  a  judge  m.ay,  if  it  he  deemed  necessary  for  the  complete  served  with 
settlement  of  all  the  questions  involved,  order  that  the  husband,  per-  ^°*^"^- 
sonal  representative,  trustee,  or  other  successor  in  interest,  if  any,  of 

such  party  be  made  a  party,  or  be  served  with  notice  in  such  manner 
and  form  as  hereinafter  prescribed,  and  on  such  terms  as  the  Court  or 
judge  shall  think  just,  and  shall  make  such  order  for  the  disposal  of 
the  cause  or  matter  as  may  be  just  {w). 

(«i)  On  the  bankruptcy  of  a  sole  plaintiff  he  cannot  continue  the  action  ;  if  his  Bankruptcy, 
trustee  declines  to  proceed  with  it,  the  action  may  be  stayed  by  a  judge  at  Chambers  ; 
if  there  are  two  trustees,  and  one  refuses  to  go  on,  the  other  may  have  an  order  to 
continue,  making  his  co-trustee  a  defendant :  see  Jackson  v.  If.  E.  Ry.  Co.,  5  Ch. 
D.  844  ;  Warder  v.  Saunders,  10  Q.  B.  D.  114  ;  Ec  Hopkins,  30  "W.  R.  601 .  Where 
the  defendant  in  an  action  on  a  biU  of  exchange  became  bankrupt,  the  Court 
refused  to  allow  the  action  to  proceed  against  the  trustee  (Barter  v.  Buieux,  7  Q.  B. 
D.  413). 

As  to  the  plaintiff's  course  when  the  sole  defendant  ia  a  creditor's  administration 
suit  dies,  pending  an  application  for  the  appointment  of  a  receiver,  see  Cash  v. 
Farker,  12  Ch.  D.  293. 

3.  In   case   of   an   assignment  (;r),   creation,    or   devolution  of  any  Continuation 

estate  or  title  pendente  lite,  the  cause  or  matter  may  be  continued  by  or  ?   prooeed- 

against  the  person  to  or  upon  whom  such  estate  or  title  has  come  or 

devolved. 

[x)  See  Seear  v.  Lawson,  16  Ch.  D.  121.  If  a  party  to  a '  foreclosure  suit  has  Assignment 
assigned  his  interest  after  decree,  the  assignee  may  be  made  a  party  even  after  the  pendente  Ute^ 
order  for  foreclosure  absolute  [Campbell  v.  Holyland,  7  Ch.  D.  166). 

4.  Where   by  reason  of  marriage,   death,   or  bankruptcy,  or  any  Order  to 
other  event  occurring  after  the  commencement  of  a  cause  or  matter,  <'°°i'"'"^- 
and  causing  a  change  or  transmission  of  interest  or  liability  (y),  or  by 
reason  of  any  person  interested  coming  into  existence  after  the  com- 
mencement of  the  cause  or  matter,  it  becomes  necessary  or  desirable 

that  any  person  not  already  a  party  should  be  made  a  party,  or  that 
any  person  already  a  party  should  be  made  a  party  in  another 
capacity,  an  order  that  the  proceedings  shall  be"  carried  on  between 
the  continuing  parties,  and  such  new  party  or  parties,  may  be 
obtained  ex  parte  on  application  to  the  Court  or  a  judge,  upon  an 
allegation  of  such  change,  or  transmission  of  interest  or  liability,  or  of 
such  person  interested  having  come  into  existence  (z). 

(y)  See  Re  Goold,  W.  N.  (1884),  185. 

(2)  The  order  is  obtained  in  Chambers,  or  by  petition  of  course,  or  by  motion  of  Order  to 
course  (Roffey  v.  Miller,  24  W.  E.  109 ;  W.  N.  (1876),  225  ;  Darcy  v.  Whittaker,   continue,  how 
33  L.  T.  178;  W.  N.  (1876),  17;   Walker  v.  Blackmore,  W.  N.  (1876),   112;  of.  obtained. 
Crane  v.  I^ftus,  24  W.  E.  93  ;  Seton,  1530). 

An  executor  who  obtains  an  order  to  continue,  renders  himself  personally  liable  Costs. 
for  the  costs  of  the  action  (Boynton  v.  Boynton,  i  App.  Oas.  733)  ;  and  see  Borne- 
man  V.  Wilson,  28  Ch.  D.  53  ;   Watson  v.  Solliday,  20  Ch.  D.  780  ;  31  W.  E.  536, 
where  trustees  in  bankruptcy  of  a  defendant  had  to  pay  the  costs. 

As  to  the  course  on  the  appointment  of  a  new  trustee  in  a  bankruptcy,  see  Fooley's  Trustee  in 
Trustee  v.  Whetham,  28  Ch.  D.  38.  bankruptcy. 
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Ord.  XVII. 

Death  of 
appellant. 

Counter- 
claim. 


Birth  of  an 
infant 

<.te  lite. 


"  Cause  or 
matter." 

Title  of 
action. 

Person  at- 
tending pro- 
ceedings. 

Service  of 
order  to 
continue. 


Application 
to  discharge 
order. 


Person  under 
disability. 


Order  to 
proceed. 


On  the  death  of  an  appellant  his  executor  may  carry  on  the  appeal  under  the 
•  common  order  of  feviyor  {Sanson  v.  Patton,  17  Ch.  D.  767). 

An  order  of  revivor  of  the  original  action  obtained  by  the  plainti£E  against  the 
representatives  of  a  deceased  defendant  who  had  delivered  a  counterclaim  does  not 
authorize  them  to  continue  the  counterclaim  against  the  plaintiff ;  a  separate  order 
is  necessary  {Andrew  v.  Aitken,  21  Ch.  D.  175). 

After  a  great  lapse  of  time  the  right  to  revive  is  not  absolute,  and  the  Court  wUl 
exercise  a  discretion  as  to  allowing  it;  see  Curtis  v.  Sheffield,  20  Ch.  D.  398  ;  Fussell 
V.  Dowding,  27  Ch.  D.  237. 

Where  proceedings  have  been  taken  in  an  action  after  it  has  become  defective 
by  the  birth  of  an  infant  who  is  a  necessary  party,  the  infant  should  be  made  a 
party  by  the  common  order  to  carry  on  proceedings  between  the  continuing  parties 
and  the  infant ;  and  the  order  should  go  on  to  direct  an  inquiry  whether  any 
proceedings  affecting  the  interest  of  the  infant  have  been  taken  in  the  action  since 
its  birth,  and,  if  so,  whether  it  wUl  be  fit  and  proper  and  for  the  benefit  of  the 
infant  that  he  should  be  bound  thereby ;  and  if  so  certified  the  infant  to  be  bound  ac- 
cordingly. If  the  inquiry  be  answered  in  the  negative,  the  plaintiff  or  person  having 
the  conduct  can  still  proceed  by  supplemental  action  {Peter  v.  Thomas-Peter,  26  Ch. 
D.  181 ;  and  see  Seton,  1527,  Form  3). 

A  petition  may  of  course  be  ordered  to  be  carried  on  by  an  executor  ;  see,  e.  g., 
Pe  Atkins,  1  Ch.  T).  82  ;  Ee  Bynevor  Co.,  "W.  N.  (1878),  199,  decided  under  the  rules 
of  1875. 

As  to  altering  the  title  of  the  action  where  an  order  of  revivor  is  obtained,  see 
Miller  v.  Suddlestone,  W.  K.  (1881),  171 ;  8eear  v.  Zawson,  16  Ch.  D.  121. 

A  person  attending  the  proceedings  under  an  administration  judgment  may 
obtain  an  order  to  revive  {Bursiall  v.  Fearon,  24  Ch.  D.  126). 

5.  An  order  obtained  as  in  the  last  preceding  rule  mentioned  shall, 
unless  the  Court  or  judge  shall  otherwise  direct,  he  served  upon  the 
continuing  party  or  parties,  or  their  solicitors,  and  also  upon  each  such 
new  party,  unless  the  person  mating  the  application  be  himself  the 
only  new  party,  and  the  order  shall  from  the  time  of  such  service, 
subject  nevertheless  to  the  next  two  following  rules,  be  binding  on  the 
persons  served  therewith,  and  every  person  served  therewith  who  is  not 
already  a  party  to  the  cause  or  matter  shall  be  bound  to  enter  an 
appearance  thereto  within  the  same  time  and  in  the  same  manner  as 
if  he  had  been  served  with  a  writ  of  summons. 

6.  "Where  any  person  who  is  under  no  disability  or  under  no  disabi- 
lity other  than  coverture,  or  being  under  any  disability  other  than 
coverture,  but  having  a  guardian  ad  litem  in  the  cause  or  matter  shall 
be  served  with  such  order  as  in  rule  4  mentioned,  such  person  may 
apply  to  the  Court  or  a  judge  to  discharge  or  vary  such  order  at  any 
time  within  twelve  days  from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability  other  than  cover- 
ture, and  not  having  a  guardian  ad  litem  in  the  cause  or  matter,  is 
served  with  any  order  as  in  rule  4  mentioned,  such  person  may  apply 
to  the  Court  or  a  judge  to  discharge  or  vary  such  order  at  any  time 
within  twelve  days  from  the  appointment  of  a  guardian  ad  litem  for 
such  party,  and  until  such  period  of  twelve  days  shall  have  expired  such 
order  shall  have  no  force  or  effect  as  against  such  last-mentioned  person. 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter  dies,  and 
the  cause  of  action  survives,  but  the  person  entitled  to  proceed 
fails  to  proceed,  the  defendant  (or  the  person  against  whom  the  cause 
or  matter  may  be  continued)  may  apply  by  summons  to  compel  the 
plaintiff  (or  the  person  entitled  to  proceed)  to  proceed  within  such  time 
as  may  be  ordered  ;  and  in  default  of  such  proceeding,  judgment  may 
be  entered  foi'  the  defendant,  or,  as  the  case  may  be,  for  the  person 


RULES  OF  THE  SUPREME  COURT,  1883.  353 

against  -whom  the  cause  or  matter  might  have  been  continued ;  and  in    Ord.  XVII. 
such  case,  if  the  plaintiff  has  died,  execution  may  issue  as  in  the  case 
provided  for  hy  Ord.  XLII.  r.  23. 

9.  Where  any  cause  or  matter  becomes  abated  or  in  the  case  of  any  Entry  of 
such  change  of  interest  as  is  by  this  order  provided  for,  the  solicitor  abatement  in 
tor  me  plamtitt  or  person  having  the  conduct  of  the  cause  or  matter, 

as  the  case  maybe,  shaU  certify  the  fact  to  the  proper  officer,  who  shall 
cause  an  entry  thereof  to  be  made  in  the  cause-book  opposite  to  the 
name  of  such  cause  or  matter  (o). 

(a)  This  rule  is  taken  from  Cons.  Ord.  XSI.  u.  7. 

10.  Where  any  cause  or  matter  shall  have  been  standing  for  one  Abated  causes 
year  in  the  cause-book  marked  as  "abated,"  or  standiug  over  generally,  out  oi  cause- 
such  cause  or  matter  at  the  expiration  of  the  year  shall  be  struck  out  ^°°^- 

of  the  cause-book  (5). 

(J)  This  rule  is  almost  identical  with  Cons.  Ord.  !KXI.  r.  8.  Under  special  cir- 
cumstances a  cause  has  (by  consent)  been  retained  {Brooke  v.  Todd,  6  Jur.  N.  S. 
664). 

OEDEE  XVni. 
JoiNDEB  OF  Causes  of  Action. 

1.  Subject  to  the  following  rules  of  this  order,  the  plaintiff  may  Joinder  of 
imite  in  the  same  action  several  causes  of  action,  but  if  it  appear  to  the  ^^^^ 
Court  or  a  Judge  that  any  such  causes  of  action  cannot  be  conveniently 

tried  or  disposed  of  together,  the  Court  or  judge  may  order  separate 
trials  of  any  of  such  causes  of  action  to  be  had,  or  may  make  such 
other  order  as  may  be  necessary  or  expedient  for  the  separate  disposal 
thereof  (c). 

(c)  Cf.  the  provisions  of  Ord.  XVI.,  ante,  p.  333.     As  to  alternative  claims,  see  Alternative 
JBagot  V.  JEaston,  7  Ch.  D.  1 ;  Child  v.  Stenning,  7  Oh.  D.  413  ;  11  Ch.  D.  82  ;  Smith  claims. 
V.  Siehardson,  4  C.  P.  D.  112.    Where  the  cause  of  action  against  one  defendant  is 
totally  disconnected  with  that  against  the  other  defendants  except  so  far  as  it  arises 
out  of  au  incident  in  the  same  transaction  there  is  a  misjoinder  (Buratall  v.  Bey f us, 
26  Ch.  D.  35). 

2.  No  cause  of  action  shall  unless  by  leave  of  the  Court  or  a  judge  "What  causes 
be  joined  with  an  action  for  the  recovery  of  land  except  claims  in  tefoinedwith 
respect  of  mesne  profits  or  arrears  of  rent  or  double  value  in  respect  action  to 

of  the  premises  claimed,  or  any  part  thereof,  and  damages  for  breach  ^^°°"'^^  ^^  ■ 
of  any  contract  under  which  the  same  or  any  part  thereof  are  held  or 
for  any  wrong  or  injury  to  the  premises  claimed  {d). 

{d!)  Iieave  to  join  causes  of  action  under  this  rule  must  be  obtained  before  the  Leave  to  be 
writ  is  issued  {Piloher  v.  Minds,  1 1  Ch.  D.  905  ;  see,  however,  Musgrase  v.  Stevens,    obtained 
W.  N.  (1881),  163)  ;  and  the  rule  applies  to  a  counter-claim  {Campion  v.  Preston,   before  writ 
21  Ch.  D.  138).  issued. 

A  foreclosure  action  is  an  action  for  the  recovery  of  land  within  the  meaning  -^hat  is  an 
of  this  rule  (Soar  v.  Loe,  W.  N.  (1884),  241,  not  following  Tauiell  v.  Slate  Co.,  3   action  for  the 
Ch.  D.  629  ;   and  see  Barlock  v.  Ashberry,  19  Ch.  D.  539  ;  Seath  v.  Pugh,  7  App.   recovery  of 
Cas.  235  ;  6  Q.  B.  D.  345;   Woodv.  Wheater,  22  Ch.  D.  281) ;  but  an  action  "to  jami. 
establish  title  to  land,"  not  claiming  possession,  is  not  {GledhiU  v.  Hunter,  14  Ch.  D. 
492,  not  following  Whetstone  v.  Dewis,  1  Ch.  D.  99). 

M.  -4.  A 
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Ord.  XVIII.        Leave  has  been  given  to  join  with  an  action  for  recovery  of  land  a  claim  for  a 

receiver  {Allen  v.  Kennett,  2i  W.  R.  845) ;  for  administration  of  personal  estate 

Causes  of  (Kitehint/  v.  Kitching,  24  W.  R.  901 ;  W.  N.  (1876),  225 ;    Whetstone  v.  Bewia,  1 

action  joined     Ch.  D.  99) ;  for  delivery  up  and  cancellation  of  a  deed  and  further  relief  (Cogh  v. 
with  action  to  Enehmareh,  2  Ch.  D.  Ill) ;  for  the  conveyance  of  property  vested  in  the  defendant 
recover  land,     as  trustee  (Manisty  v.  Kenealy,  24  W.  R.  918) ;  for  damages  for  trespass  and  assault 
{Dennis  v.  Crompton,  W.  N.  (1882),  121). 

Claims  for  declaration  of  title,  declaration  that  a  lease  was  granted  under  a 
mistake,  recovery  of  rents  and  profits,  a  receiver,  and  possession  may  be  combined 
without  leave ;  see  CrledhiU  v.  Sunter.    See  also  Kendrick  v.  Soherts,  30  W.  R.  366. 


Claims  by 
trustee  in 
bankruptcy. 

By  or  against 
husband  and 
wife. 

By  or  against 
executor  or 
adminis- 
trator. 


Joint  and 
several  claims. 

Proviso  as 
to  rr.  4,  5,  6. 

Order  to  con- 
fine the 
action. 


Exclusion  of 
causes  of 
action. 


3.  Claims  by  a  trustee  in  bankruptcy  as  sucb.  sball  not,  unless  by 
leave  of  tbe  Court  or  a  judge,  be  joined  witb  any  claim  by  him  in  any 
otber  capacity. 

4.  Claims  by  or  against  husband  and  wife  may  be  joined  with 
claims  by  or  against  either  of  them  separately. 

5.  Claims  by  or  against  an  executor  or  administrator  as  such  may 
be  joined  with  claims  by  or  against  him  personally,  provided  the  last- 
mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor 
or  administrator  (e). 

(«)  See  Fadwiole  v.  Scott,  2  Ch.  D.  736.  The  rule  does  not  apply  to  counter- 
claims [Macdonald  v.  Carington,  4  C.  P.  D.  28). 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  by  them 
or  any  of  them  separately  against  the  same  defendant. 

7.  The  last  three  preceding  rules  shall  be  subject  to  Eules  1,  8 
and  9  of  this  order. 

8.  Any  defendant  alleging  that  the  plaintiff  has  united  in  the  same 
action  several  causes  of  action  which  cannot  be  conveniently  disposed 
of  together,  may  at  any  time  apply  to  the  Court  or  a  judge  for  an 
order  confining  the  action  to  such  of  the  causes  of  action  as  may  be 
conveniently  disposed  of  together. 

9.  If,  on  the  hearing  of  such  application  as  in  the  last  preceding 
rule  mentioned,  it  shall  appear  to  the  Court  or  a  judge  that  the 
causes  of  action  are  such  as  cannot  all  be  conveniently  disposed  of 
together,  the  Court  or  judge  may  order  any  of  such  causes  of  action  to 
be  excluded,  and  consequential  amendments  to  be  made,  and  may 
make  such  order  as  to  costs  as  may  be  just  (/). 

(/)  See  Smith  v.  Mchardson,  4  C.  P.  D.  112. 


Rules  of 
pleading. 

Pleading. 


OEDEE  XIX. 

Pleading  Q-enebally. 

1.  The  following  rules  of  pleading  shall  be  used  in  the  High  Court 
of  Justice  (g). 

iff)  As  to  the  definition  of  a  "  pleading,''  see  Judicature  Act,  1873,  s.  100,  ante, 
p.  277. 


Statement  of        2.  The  plaintiff  shall,  subject  to  the  provisions  of  Ord.  XX.,  and  at 
meut  of      '     su^^  t™6  and  in  such  manner  as  therein  prescribed,  deliver  to  the 
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defendant  a  statement  of  his  claim,  and  of  the  relief  or  remedy  to     Ord.  XIX. 
whidi  he  claims  to  be  entitled.     The  defendant  shall,  subject  to  the  defence  and 
provisions  of  Ord.  XXI.,  and  at  such  time  and  in  such  manner  as  reply. 
therein  prescribed,   deliver  to  the  plaintiff  his  defence,  set-off,    or 
coimterclaim  (if  any),  and  the  plaintiJEE  shall,  subject  to  the  provisions 
of  Ord.  XXiii.,  and  at  such  time  and  in  such  manner  as  therein  pre- 
scribed, deliver  his  reply  (if  any)  to  such  defence,  set-off,  or  counter- 
claim (A).     Such  statements  shall  be  as  brief  as  the  nature  of  the  case 
will  admit,  and  the  taxing  officer  in  adjusting  the  costs  of  the  action 
shall  at  the  instance  of  any  party,  or  may  without  any  request,  inquire 
into  any  unnecessary  prolixity,  and  order  the  costs  occasioned  by  such 
prolixity  to  be  borne  by  the  party  chargeable  with  the  same  (i). 

(A)  A  plaintiff  may  reply  by  traverse  or  by  confession  and  avoidance,  or  by  both  RbdIv 
oomUnei  {Sail  v.£ve,iCh.D.3il).  ^'' 

(t)  See  Davy  v.  Garrett,  7  Ch.  D.  473  ;  and  see  Ord.  LXV.  r.  27  (20),  post.  Prolixity. 

3.  A  defendant  in  an  action  may  set  off  or  set  up  by  way  of  counter-  Set-off  and 
claim  against  the  claims  of  the  plaintiff,  any  right  or  claim,  whether  by'd'e'fend^S. 
such  set-off  or  counterclaim  sound  in  damages  or  not,  and  such  set-off 
or  coimterclaim  shall  have  the  same  effect  as  a  cross  action,  so  as  to 
enable  the  Court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross  claim.  But  the  Court  or  a  judge 
may,  on  the  application  of  the  plaintiff  before  trial,  if  in  the  opinion 
of  the  Court  or  judge  such  set-off  or  counterclaim  cannot  be  con- 
veniently disposed  of  in  the  pending  action,  or  ought  not  to  be  allowed, 
refuse  permission  to  the  defendant  to  avaU.  himself  thereof  (k). 

(A)  This  rule  is  sufficiently  wide  to  allow  a  counterclaim  to  include  any  case  Set-off  and 
raised  by  way  of  defence,  whether  it  is  or  is  not  connected  with,  or  of  the  same  counterclaim, 
character  as,  the  plaintiff's  claim,  and  whether  it  sound  in  damages  or  not ;  see 
Gray  v.  Wei6,  21  Ch.  D.  802  ;  Beddall  v.  Maitland,  17  Ch.  D.  174  ;  see,  however. 
Fella*  V.  Neptune  Insurance  Company,  8  C.  P.  D.  34  ;  28  W.  R.  406  ;  Macdonald  v. 
Carington,  4  C.  P.  D.  28.  Thus  the  defendant  to  an  action  for  an  account  may 
counterclaim  for  damages  for  arrest  under  a  writ  of  ne  exeat  (Lees  v.  Patterson,  7 
Ch.  D.  866)  ;  a  claim  to  enforce  a  separation  deed  may  be  met  by  a  counterclaim 
for  a  judicial  separation  (Besant  v.  Wood,  12  Ch.  D.  606) ;  an  action  for  rent  by  a 
set-off  for  the  price  of  goods  supplied  to  the  plaintiff,  and  a,  counterclaim  for 
damages  and  specific  performance  of  an  agreement  for  a  lease  {Atwood  v.  Miller, 
W.  N.  (1876),  11) ;  and  see  Hodson  v.  Moehi,  8  Ch.  D.  569  ;  Suggons  v.  Tweed,  10 
Ch.  D.  359).  Nor  is  it  essential  to  a  counterclaim  that  it  should  show  a  claim  to 
an  amount  equalling  the  plaintiff's  claim  [Mostyn  v.  West  Mostyn  Co.,  1  C.  P.  D. 
145) ;  and  where  a  defendant  is  sued  by  two  plaintiffs  jointly,  he  may  counterclaim 
against  them  separately  [Manchester,  Sheffield  and  Lincolnshire  Ey.  v.  BrooJcs,  2  Ex.  D. 
243).  As  to  a  set-off  and  counterclaim  for  damages  against  the  assignee  of  a  chose 
in  action  for  breach  of  contract  by  the  assignor,  see  Toting  v.  Kitchin,  3  Ex.  D.  127; 
Fellas  V.  Neptune  Insurance  Co.,  5  C.  P.  D.  34. 

But  a  set-off  or  counterclaim  can  only  be  for  matters  for  which  an  action  would  Must  be  for 
lie  :  see  Faivley  v.  Eawley,  1  Q.  B.  D.  460  ;   Newell  v.  National  Frovincial  Bank,  1  matters  for 
C.  P.  D.  496  ;  Birmingham  Estates  Co.  v.  Smith,  13  Ch.  D.  506  ;  Gathercole  v.  Smith,  which  an 
17  Ch.  D.  4.    And  though  by  Judicature  Act,  1873,  s.  24  (3),  the  defendant  may  action  would 
have  relief  not  only  against  the  plaintiff  but  also  against  any  other  person  whether  a  lie. 
party  to  the  action  or  not,  still  in  this  case  the  relief  sought  must  (by  the  words  of 
the  section)  "relate  to  or  be  connected  with  the  original  subject  of  the  cause  or 
matter"  [Barber  v.  Blaiberg,  19  Ch.  D.  475  ;   Fadwick  v.  Scott,  2  Ch.  D.  736)  ;  and 
further,  no  counterclaim  can  be  set  up  which  does  not  seek  relief  against  the  plain- 
tiff, either  separately  or  jointly  with  some  other  person  [Furness  v.  Booth,  4  Ch.  D. 
686;  Harris  y.  Gamble,  6  Ch.  D.  748;   Warners.  Twining,  24  W.  R.  536;  Treleven 
V.  Bray,  45  L.  J.  Ch.  113 ;  1  Ch.  D.  176). 
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Ord.  XIX. 


Counter- 
claim is  in 
effect  a  cross- 
action. 


Disallowance 
of  set-off  or 
counter- 
claim. 

Revivor. 


Pacts,  not 
evidence,  to 
be  pleaded. 


Pleadings  to 
be  signed. 


Forms  of 
pleadings. 


Accordingly,  if  the  defendant  claims  indemnity  or  contribution  against  a  third 
party  in  which  the  plaintiff  is  not  interested,  and  wishes  to  bring  such  third  party 
into  the  action,  he  must  adopt  the  course  pointed  out  by  Ord.  XVI.  rr.  48  et  seg., 
ante,  p.  347 ;  but  he  cannot  proceed  by  way  of  counterclaim. 

It  is  no  objection,  however,  that  the  third  party  added  by  the  counterclaim  could 
not  have  been  a  party  to  the  plaintiff's  original  claim ;  see  Turner  v.  Sednesford  Gas 
Co.,  3  Ex.  D.  145.  A  defendant  cannot  counterclaim  either  against  the  plaintiff 
or  a  third  party  in  the  alternative  {Central  African  Co.  v.  Grove,  48  L.  J.  Ex.  510) ; 
nor  can  a  third  party,  brought  in  hy  a  counterclaim,  counterclaim  against  the  de- 
fendant who  brought  him  in  {Street  v.  Gover,  2  Q.  B.  D.  498).  Nor  can  a  third 
party  brought  in  under  Ord.  XVI.  r.  48,  counterclaim  against  the  plaintiff  {^den 
V.  Weardale  Co.,  W.  N.  (1884),  232).  But  a  plaintiff,  in  reply  to  a  defendant's 
counterclaim,  may  counterclaim  in  respect  of  a  cause  of  action  arising  at  the  same 
time  and  out  of  the  same  transaction  as  the  defendant's  counterclaim  {Tolee  v. 
Andrews,  8  Q.  B.  D.  428). 

A  counterclaim  is,  in  effect,  a  cross  action,  and  therefore  a  plaintiff  by  discon- 
tinuing his  action  after  a  counterclaim  has  been  delivered,  cannot  put  an  end  to  it 
so  as  to  prevent  the  defendant  from  enforcing  against  him  the  causes  of  action  con- 
tained ia  the  counterclaim.  See  Ord.  XXI.  r.  \&,  post,  p.  364  ;  and  see  McGovian 
V.  Middleton,  11  Q.  B.  D.  464 ;  overruling  Vavasseur  V.  Krupp,  15  Ch.  D.  474,  both 
decided  under  the  Rules  of  1875. 

The  Court  in  its  discretion  may  disallow  a  set-off  or  counterclaira  ;  see,  for  in- 
stances, Ord.  XXI.  r.  15,  post,  p.  364,  and  note  thereto.  In  such  case,  the  Court 
of  Appeal  will  not  interfere  except  under  very  special  circumstances  {Suggons  v. 
Tweed,  10  Ch.  D.  359). 

An  order  to  revive  the  original  action  against  the  representatives  of  a  deceased 
defendant  does  not  authorize  them  to  prosecute  a  counterclaim  {Andrew  v.  Aitken, 
21  Ch.  D.  175). 

As  to  the  difference  between  set-off  and  counterclaim,  see  Gathercole  v.  Smith,  7 
Q.  B.  D.  626  ;  Stooke  v.  Taylor,  6  Q.  B.  D.  569.  _    • 

Where  there  is  an  agreement  to  refer  the  subject-matter  of  a  counterclaim,  the 
counterclaim  will  be  stayed  on  the  application  of  the  plaintiff  {Spartali  v.  Van 
Soom,  W.  N.  (1884),  32). 

4.  Every  pleading  shall  contain,  and  contain  only,  a  statement  in  a 
summary  form  of  the  material  facts  on  which  the  party  pleading  relies 
for  his  claim  or  defence,  as  the  case  may  be,  but  not  the  evidence  by 
which  they  are  to  be  proved,  and  shall,  when  necessary,  be  divided 
into  paragraphs,  numbered  consecutively.  Dates,  sums,  and  numbers 
shall  be  expressed  in  figures  and  not  in  words.  Signature  of  counsel 
shall  not  be  necessary ;  but  where  pleadings  have  been  settled  by 
counsel  or  a  special  pleader  they  shall  be  signed  by  him ;  and  if  not  so 
settled  they  shall  be  signed  by  the  solicitor,  or  by  the  party  if  he  sues 
or  defends  in  person  (1). 

{t)  In  an  action  to  recover  land,  the  statement  of  claim  must  show  how  the 
plaintiff's  title  is  made  out  {Philipps  v.  Philipps,  4  Q.  B.  D.  127) ;  and  so  in  an 
action  on  the  covenants  ia  a  lease,  the  plaintiff  claiming  as  assign  of  the  reversion 
must  show  how  the  reversion  became  vested  in  him  {Bavis  v.  James,  26  Ch.  D.  778). 
In  an  action  to  restrain  the  obstruction  of  a  right  of  way,  the  plaintiff  must  show 
whether  he  claims  by  prescription  or  grant,  and  with  reasonable  certainty  the  ter- 
mini of  the  way,  and  its  course  {Karris  v.  Jenkins,  22  Ch.  D.  481). 

The  rule  that  evidence  is  not  to  be  pleaded  applies  to  admissions  as  well  as  to 
other  evidence  {Davy  v.  Garrett,  7  Ch.  D.  473). 

5.  The  forms  in  Appendices  C,  D.  and  E.,  when  applicable,  and 
where  they  are  not  applicable  forms  of  the  like  character,  as  near  as 
may  be,  shall  be  used  for  all  pleadings,  and  where  such  forms  are 
applicable  and  sufficient  any  longer  forms  shall  be  deemed  prolix,  and 
the  costs  occasioned  by  such  prolixity  shall  be  disallowed  to  or  borne 
by  the  party  so  using  the  same,  as  the  case  may  be  (m). 

(m)  Por  these  forms,  see  infra  ;  and  see  as  to  their  use,  The  Isis,  8  P.  D.  227 ;  32 
W.  R.  171. 
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6.  In   all  cases  in  which  the  party  pleading  relies  on  any  mis-     Ord.  XIX. 
representation,  fraud,  breach  of  trust,  wilful  default,  or  undue  influ-  Particulars  of 
ence,  and  in  all  other  cases  in  which  particidars  may  he  necessary  misrepresen- 
beyond  such  as  are  exemplified  in. the  forms  aforesaid,  particulars  Restated.  ' 
(with  dates  and  items  if  necessary)  shall  be  stated  in  the  pleading  (ra) ; 
provided  that,  if  the  particulars  be  of  debt,  expenses,  or  damages,  and 

exceed  three  folios,  the  fact  must  be  so  stated,  with  a  reference  to  full 
particulars  already  delivered  or  to  be  delivered  with  the  pleading. 

(«)  See  Seligmann  v.  Tomig,  W.  N.  (1884),  93.  The  plaintifEs  sued  their  agents 
for  an  account,  alleging  fraud  in  general  terms.  The  defendants  denied  the 
charges,  and  pleaded  a  settled  account.  The  plaintiffs  applied  for  production  of 
documents.  Cotton,  L.  J.,  held,  affirming  Sacon,  V.-C,  that  the  plaintifEs  were 
not  bound  to  gire  particulars  of  fraud  under  this  rule  before  obtaining  discovery. 
Fry,  L.  J.,  held,  that  the  allegations  of  fraud  not  being  sufficient  to  open  a  settled 
account,  the  allegations  ought  to  be  made  sufficient  before  discovery  was  allowed 
{Whyte  V.  Ahrens)  26  Ch.  D.  717). 

7.  A  further  and  better  statement  of  the  nature  of  the  claim  or  Further  and 
defence,  or  further  and  better  particulars  of  any  matter  stated  in  any  Ijetter  state- 
pleading,  notice,  or  written  proceeding  requiring  particidars,  may  in 

all  cases  be  ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as 
may  be  just  (o). 

(o)  See  Seligmann  v.  Toung,  W.  N.  (1884),  93  ;  Blaekie  v.  Osmaston,  ibid.  222. 

8.  The   party  at  whose  instance  particulars  have  been  delivered  Tiijiefor 
under  a  judge's  order  shall,  unless  the  order  otherwise  provides,  have  ^artioullra'^'^ 
the  same  length  of  time  for  pleading  after  the  delivery  of  the  parti- 
culars that  he  had  at  the  return  of  the  summons.     Save  as  in  this  rule 
provided,  an  order  for  particulars  shall  not,  unless  the  order  otherwise 
provides,  operate  as  a  stay  of  proceedings,  or  give  any  extension  of 

time. 

9.  Every  pleading  which  shall  contain  less  than  ten  folios  (p)  (every  Pleadings 
figure  being  counted  as  one  word)  may  be  either  printed  or  written,  pointed, 
or  partly  printed  and  partly  written,  and  every  other  pleading,  not 

being  a  petition  or  summons,  shall  be  printed. 

{p)  A  folio  is  seventy-two  words  (Ord.  LXV.  r.  27  (14),  infra). 

10.  Every  pleading  or  other  document  required  to  be  delivered  to  a  Pleadings  and 
party,  or  between  parties,  shall  be  delivered  in  the  manner  now  in  use  j,ow  to™e^ 

to  the  solicitor  of  every  party  who  appears  by  a  solicitor,  or  to  the  delivered, 
party  if  he  does  not  appear  by  a  solicitor,  but  if  no  appearance  has 
been  entered  for  any  party,  then  such  pleading  or  document  shall  be 
delivered  by  being  filed  with  the  proper  officer  (y). 

(g)  See  as  to  this  rule  generaUy,  DymondY.  Croft,  3  Ch.  D.  512;  a,  notice  of  DeUvery  by 
motion  may  be  filed  (Dymmd  v.  Croft;  Morton  v.  Miller,  3  Ch.  D.  516).  filmg. 

Filing  is  unnecessary  when  personal  service  has  been  effected  {Whitalcer  v. 
Thurston,  W.  N.  (1876),  232  ;  JRenshaw  v.  Renshaw,  W.  N.  (1880),  7). 

In  the  Chancery  Division  judgments,  orders,  notices  of  motion  for  attachment, 
and  other  documents  requiring  personal  service,  cannot  be  filed  in  default  ot  appear- 
ance without  an  order  or  leave  of  a  master,  and  no  pleadings  or  documents  can  be 
filed  under  this  rule  imless  an  affidavit  of  service  or  an  office  copy  thereof  be  tirst 
produced  to  the  officer  {C.  O.  Pr.  Rules,  post,  p.  527). 
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"Proper 
officer.' ' 

Pleadings  to 
be  delivered 
and  marked. 


Plea  of  not 
guilty. 


Allegations  of 
fact  must  be 
specifically 
denied. 


Ord.  XIX.  Where  a  defendant  becomes  bankrupt  after  notice  of  trial,  and  an  order  of  revivor 

is  made  and  served  on  the  trustee,  it  is  not  necessary  to  file  the  pleadings  if  the 

trustee  does  not  appear  [Ohorlton  v.  Dickie,  13  Ch.  D.  160). 
As  to  the  meaning  of  "proper  officer,"  see  Ord.  LXXI.  r.  1,  infra. 

11.  Every  pleading  shall  be  deliyered  between  parties,  and  shall 
be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is 
delivered,  the  reference  to  the  letter  and  number  of  the  action,  the 
division  to  which  the  judge  (if  any)  to  whom  the  action  is  assigned 
belongs,  the  title  of  the  action,  and  the  description  of  the  pleading, 
and  shall  be  indorsed  with  the  name  and  place  of  business  of  the 
solicitor  and  agent,  if  any,  delivering  the  same,  or  the  name  and 
address  of  the  party  delivering  the  same  if  he  does  -not  act  by  a 
solicitor. 

12.  Nothing  in  these  rules  contained  shall  ailect  the  right  of  any 
defendant  to  plead  not  guilty  by  statute.  And  every  defence  of  not 
guilty  by  statute  shall  have  the  same  effect  as  a  plea  of  not  guilty  by 
statute  has  heretofore  had.  But  if  the  defendant  so  plead,  he  shall 
not  plead  any  other  defence  to  the  same  cause  of  action  without  the 
leave  of  the  Court  or  a  judge. 

13.  Every  allegation  of  fact  in  any  pleading,  not  being  a  petition  or 
summons,  if  not  denied  specifically  or  by  necessary  implication,  or 
stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shall 

-  be  taken  to  be  admitted,  except  as  against  an  infant,  lunatic,  or  person 
of  unsound  mind  not  so  found  by  inquisition  (r). 

{r)  A  defendant  who  by  his  statement  of  defence  simply  "puts  the  plaintiBEs  to 
proof  of  the  several  allegations  in  their  statement  of  claim,"  thereby  admits  the 
facta  alleged  in  the  statement  of  claim  {Harris  v.  Gamble,  7  Oh.  D.  877).  See 
generally  as  to  allegations,  admissions,  and  denials  in  pleadings,  Green  y.  Seviri, 
13  Ch.  D.  589  ;  CoUette  v.  Goode,  7  Ch.  D.  842 ;  Tildesley  v.  Barper,  10  Oh.  D.  393  ; 
Thorp  V.  BoUsworth,  3  Oh.  D.  637. 

As  to  the  course  when  one  of  several  defendants  is  an  infant,  see  National  and 
Provincial  Sank  v.  Evans,  30  W.  R.  177,  and  Ord.  XVI.  r.  21,  anU,  p.  339. 

14.  Any  condition  precedent,  the  performance  or  occurrence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  in  his 
pleading  by  the  plaintiff  or  defendant  (as  the  case  may  be) ;  and, 
subject  thereto,  an  averment  of  the  performance  or  occurrence  of  all 
conditions  precedent  necessary  for  the  case  of  the  plaintiff  or  defendant 
shall  be  implied  in  his  pleading  («). 

{»)  See  Whiting  Y.  East  London  Waterworks  Co.,  W.  N.  (1884),  10. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be)  must  raise  by 
his  pleading  aU  matters  which  show  the  action  or  counterclaim  not 
to  be  maintainable,  or  that  the  transaction  is  either  void  or  voidable 
in  point  of  law,  and  aU  such  grounds  of  defence  or  reply,  as  the  ease 
may  be,  as  if  not  raised  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of  the  pre- 
ceding pleadings,  as  for  instance,  fraud.  Statute  of  Limitations, 
release,  payment,  performance,  facts  showing  illegality  either  by 
statute  or  common  law,  or  Statute  of  Frauds. 


Conditions 
precedent. 


Matters  to  be 
pleaded. 
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16.  No  pleading,  not  being  a  petition  or  summons,  shall,  except  by     Ord.  XIX. 
way  of  amendment,  raise  any  new  ground  of  claim  or  contain  any  pi    j:  „. 
allegation  of  fact  inconsistent  with  the  previous  pleadings  of  the  party  and  inoou- 
pleading  the  same.  sistentolaima. 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement  of  Denials  to  be 
defence  to  deny  generally  the  grounds  alleged  by  the  statement  of  speoifio. 
claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally  the  grounds 

alleged  in  a  defence  by  way  of  counter-claim,  but  each  party  must  deal 
specifically  with  each  allegation  of  fact  of  which  he  does  not  admit  the 
truth,  except  damages  (<). 

(«)  See  Thorp  v.  Moldsu'orth,  3  Ch.  D.  637  ;  Syrd  v.  Nzmn,  5  Ch.  D.  781 ;  7  Ch.  Denial  of 
D.  284  ;  Sarris  v.    Gamble,   7  Ch.  D.   877  ;   TildesUy  v.   Harper,    10  Ch.  D.   39.^.   allegations. 
Unless  the  allegations  in  the  statement  of  claim  are  specifically  denied  the  plaintiff 
may  move  for  judgment  as  upon  an  admission  of  fact  in  the  pleadings  (Sutter  v. 
Tregent,  12  Ch.  D.  758). 

This  rule  does  not,  it  seems,  apply  to  a  reply  to  an  ordinary  defence  unaooom- 
panied  by  a  counterclaim  {Williamson  v.  Z.  ^  N.  W.  Ey.,  12  Ch.  D.  787);  but 
where  there  is  a  defence  and  coimterclaim  the  plaintifi  in  his  reply  must  deny 
specifically  all  the  allegations  he  does  not  wish  to  admit  [Green  v.  Sevin,  13  Oh.  D. 
589  ;  Benhow  v.  Loio,  13  Ch.  D.  553). 

18.  Subject  to  the  last  preceding  rule,  the  plaintiff  by  his  reply  may  Joinder  of 
join  issue  upon  the  defence,  and  each  party  in  his  pleading  (if  any) 
subsequent  to  reply  may  join  issue  upon  the  previous  pleading.     Such 
joinder  of  issue  shall  operate  as  a  denial  of  every  material  allegation 

of  facts  in  the  pleading  upon  which  issue  is  joined,  but  it  may  except 
any  facts  which  the  party  may  be  willing  to  admit,  and  shall  then 
operate  as  a  denial  of  the  facts  not  so  admitted  (m). 

(«)  See  note  to  r.  17.     See  also  as  to  reply,  Hall  v.  Eve,  i  Ch.  D.  341. 

19.  "When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  Evasive 
the  previous   pleading   of   the  opposite  party,  he  must  not  do   so  P  ^     ^^' 
evasively,  "but  answer  the  point  of  substance.     Thus,  if  it  be  alleged 

that  he  received  a  certain  sum  of  money,  it  shall  not  be  sufficient  to 
deny  that  he  received  that  particular  amount,  but  he  must  deny  that 
he  received  that  sum  or  any  part  thereof,  or  else  set  out  how  much  he 
received.  And  if  an  allegation  is  made  with  divers  circumstances,  it 
shall  not  be  sufficient  to  deny  it  along  with  those  circumstances  {v). 

(»)  This  rule  is  founded  on  Cons.  Ord.  X'V.  r.  2.  For  cases  see  Thorp  v. 
Holdaworth,  3  Ch.  D.  637;  Byrd  v.  Nimn,  5  Ch.  D.  711  ;  7  Ch.  D.  284 ;  Tildeshy 
V.  Harper,  10  Ch.  D.  393. 

20.  When  a    contract,  promise,  or  agreement  is  alleged  in  any  Pleading 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shaU  be  |^gfffijj^j,°y 
construed  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or  of  contract. 
agreement  alleged,  or  of  the  matters  of  fact  from  which  the  same  may 

be  impHed  by  law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in 
law  of  such  contract,  promise,  or  agreement,  whether  with  reference 
to  the  statute  of  Frauds  or  otherwise  (w). 

(w)  For  form  of  defence  setting  up  the  Statute  of  Frauds,  see  App.  D.,  sect.  4, 
infra.  See  Clark  y.  Callow,  W.  N.  (1876),  262 ;  46  L.  J.  Q.  B.  53  ;  Syrd  v.  Nmn, 
7  Ch.  D.  284. 
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Ord.  XIX. 

Pleading 
effect  of 
documents. 

Pleading 
malice,  &c. 


Fraud. 


Pleading 
notice. 


Pleading 
letters,  con- 
versations, &c. 


Presumptions 
of  law. 


"Want  of  form. 


Striking  out 
unnecessary 
or  scandalous 
matter. 


Striking  out 
unnecessary 
or  improper 
matter. 


Nothing 
relevant  is 
scandalous. 


Affidavits. 


21.  Wherever  the  contents  of  any  document  are  material,  it  shall  be 
sufficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as 
possible,  -without  setting  out  the  whole  or  any  part  thereof  unless  the 
precise  words  of  the  document  or  any  part  thereof  are  material. 

22.  "Wherever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall  be 
sufficient  to  allege  the  same  as  a  fact  without  setting  out  the  circum- 
stances from  which  the  same  is  to  be  inferred  (a;). 

{x)  As  to  alleging  fraud  see  Davt/  v.  Garrett,  7  Ch.  D.  p.  489 ;  WalUngford  v. 
Mutual  Society,  5  App.  Cas.  685. 

23.  "Wherever  it  is  material  to  allege  notice  to  any  person  of  any 
fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact, 
unless  the  form  or  the  precise  terms  of  such  notice,  or  the  circumstances 
from  which  such  notice  is  to  be  inferred,  be  material. 

24.  Whenever  any  contract  or  any  relation  between  any  persons  is 
to  be  impHed  from  a  series  of  letters  or  conversations,  or  otherwise 
from  a  number  of  circumstances,  it  shall  be  sufficient  to  allege  such 
contract  or  relation  as  a  fact,  and  to  refer  generally  to  such  letters, 
conversations,  or  circumstances  without  setting  them  out  in  detail.  And 
if  in  such  case  the  person  so  pleading  desires  to  rely  in  the  alternative 
upon  more  contracts  or  relations  than  one  as  to  be  implied  from  such 
circumstances,  he  may  state  the  same  in  the  alternative. 

25.  Neither  party  need  in  any  pleading  allege  any  matter  of  fact 
which  the  law  presumes  in  his  favour  or  as  to  which  the  burden  of 
proof  lies  upon  the  other  side,  unless  the  same  has  first  been  specifically 
denied :  (e.  g.,  consideration  for  a  biU  of  exchange,  where  the  plaintiflE 
sues  only  on  the  bill,  and  not  for  the  consideration  as  a  substantive 
ground  of  claim.) 

26.  No  technical  objection  shall  be  raised  to  any  pleading  on  the 
ground  of  any  alleged  want  of  form. 

27.  The  Court  or  a  judge  may  at  any  stage  of  the  proceedings 
order  to  be  struck  out  or  amended  any  matter  in  any  indorsement  or 
pleading  which  may  be  unnecessary  or  scandalous  or  which  may  tend 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action  {y)  ;  and 
may  in  any  such  case,  if  they  or  he  shall  think  fit,  order  the  costs  of 
the  application  to  be  paid  as  between  solicitor  and  client  (z). 

(y)  This  rule  is  substantially  the  same  as  Ord.  XXVII.  r.  1,  R.  S.  0.  1875.  The 
power  thus  given  to  the  Court  has  heen  freely  exercised ;  see  for  instances  Cashin 
V.  Cradock,  3  Ch.  D.  376  ;  Jilake  v.  Albion  Assurance  Society,  45  L.  J.  C.  P.  663  ; 
Coyle  V.  Ctimming,  27  W.  R.  529  (scandal  and  irrelevancy)  ;  Williamson  v.  Z.  %  N. 
W.  Ey.  Co.,  12  Ch.  D.  787  ;  Seugh  v.  Chamberlain,  25  "W.  R.  742  ;  Davy  v.  Garrett, 
7  Ch.  D.  473;  Smith  v.  British.  Marine  Insurance  Association,  "W.  N.  (1883),  232 
(embarrassing  pleadings).  The  striking  out  of  pleadings  is  in  the  discretion  of  the 
judge,  and  the  Court  of  Appeal  will  only  interfere  in  extreme  cases  {Davy  v.  Garrett ; 
Golding  v.  Wharton  Salt  Works,  1  Q.  B.  D.  374 ;   Watson^  v.  Soduell,  3  Ch.  D.  380). 

Nothing  relevant  to  the  issue  (however  objectionable  in  itself)  can  be  scandalous 
(Christie  v.  Christie,  8  Ch.  499  ;  21  "W.  R.  493  ;  Subery  v.  Grant,  13  Eq.  443  ;  26 
li.  T.  538  ;  Fisher  v.  Owen,  8  Ch.  D.  645). 

Improper  pleadings  should  be  struck  out,  rather  than  be  left  to  be  dealt  with  as  a 
question  of  costs  {Watson  v.  Bodicelt). 

As  to  scandalous  matter  in  affidavits,  see  Ord.  XXXVIII.  r.  ll,;os^ 
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Applications  to  strike  out  should  be  made  by  summons  (Marriott  v.  Marriott,  26     Ord.  XIX. 
W.  R.  416  ;  W.  N.  (1878),  57). 


(«)  A  party  who  introduces  scandalous  matter  -will  generally  he  ordered  to  pay  Application 

the  whole  costs  thereby  occasioned  as  between  solicitor  and  client,  including  the  to  strike  out. 

costs  of  an  appeal  {Christie  v.  Christie  ;  Forester  v.  Read,  6  Ch.  40  ;  19  W.  R.  114  ;  p    , 

Rubery  v.  Grant) ;  and  see  Morgan  &  Wurtzburg  on  Costs,  p.  36,  seq.  v^osis. 

[Rule  28  applies  only  to  actions  for  damage  by  collision  between  vessels,  and 
provides  for  the  filing  of  a  document  to  be  called  a  Preliminary  Act.] 


OEDER  XX. 

Statement  or  Claim. 

1 .  The   delivery  of    statements  of    claim  shall  be    regulated    as  Statement  of 
follows :—  <=!«■""• 

(a.)  Where  the  writ  is  specially  indorsed  under  Ord.  III.  r.  6,  no 
further  statement  of  claim  shall  he  delivered,  but  the  indorse- 
ment on  the  writ  shall  be  deemed  to  be  the  statement  of 
claim  (a) : 

{a)  As  to  a  further  and  better  statement,  see  Ord.  XIX.  r.  7,  ante,  p.  367. 

(b.)  Subject  to  the  provisions  of  Ord.  XIII.  r.  12,  as  to  filing  a 
statement  of  claim  when  there  is  no  appearance,  no  statement 
of  claim  need  be  delivered  unless  the  defendant  at  the  time  of 
entering  appearance,  or  within  eight  days  thereafter,  gives 
notice  in  writing  to  the  plaintiff  or  his  solicitor  that  he  requires 
a  statement  of  claim  to  be  delivered  (i). 

{b)  In  no  case  where  the  writ  is  specially  indorsed  can  the  defendant  require  a 
statement  of  claim  (ff.  v.  S.,  W.  N.  (1883),  233). 

(c.)  If  no  statement  of  claim  has  been  delivered  and  the  defendant 
gives  notice  requiring  the  delivery  of  a  statement  of  claim,  the 
plaintiff  shall,  unless  otherwise  ordered  by  the  Court  or  a 
judge,  deliver  it  within  fi.ve  weeks  from  the  time  of  the 
plaintiff  receiving  such  notice : 

(d.)  The  plaiatiff  may  (except  as  in  (a.)  mentioned)  deliver  a  state- 
ment of  claim,  either  with  the  writ  of  summons  or  notice  in 
lieu  of  writ  of  summons,  or  at  any  time  afterwards  either 
before  or  after  appearance,  notwithstanding  that  the  defen- 
dant may  have  appeared  and  not  required  the  delivery  of  a 
statement  of  claim  :  Provided  that  in  no  case  where  a  defen- 
dant has  appeared  shall  a  statement  be  delivered  more  than 
six  weeks  after  the  appearance  has  been  entered  unless  other- 
wise ordered  by  the  Court  or  a  judge : 

(e.)  "Where  the  plaintifiE  delivers  a  statement  of  claim  without  being 
required  to  do  so,  or  the  defendant  unnecessarily  requires  such 
statement,  the  Court  or  a  judge  may  make  such  order  as  to 
the  costs  occasioned  thereby  as  shall  be  just,  if  it  appears  that 
the  delivery  of  a  statement  of  claim  was  unnecessary  or  im- 
proper. 
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Ord.  XX. 


Alteration  of 
indoTSement 
on  writ. 

Place  of  trial. 


Eelief  to  be 

specifically 

claimed. 


Prayer  for 
general  relief. 

Distinct 
causes  of 
complaint. 


Stated  or 

settled 

account. 


[Rule  2  applies  only  to  Probate  actions.] 

[Rule  3  applies  only  to  Admiralty  actions  in  rem.'] 

4.  Whenever  a  statement  of  claim  is  delivered  the  plaintiff  may 
therein  alter,  modify,  or  extend  his  claim  without  any  amendment  of 
the  indorsement  of  the  writ. 

6.  The  statement  of  claim  must  in  aU  cases  in  which  it  is  proposed 
that  the  trial  should  he  elsewhere  than  in  Middlesex,  show  the  pro- 
posed-place  of  trial. 

6.  Every  statement  of  claim  shall  state  specifically  the  relief  which 
the  plaintiff  claims,  either  simply  or  in  the  alternative,  and  it  shall 
not  be  necessary  to  ask  for  general  or  other  relief,  which  may  always 
he  given,  as  the  Court  or  a  judge  may  think  just,  to  the  same  extent 
as  if  it  had  been  asked  for  (c).  And  the  same  rule  shall  apply  to 
any  counterclaim  made,  or  relief  claimed  by  the  defendant,  in  his 
defence. 

(«)  As  to  -nrhat  may  be  asked  for  under  a  prayer  for  general  relief,  see  Cargill  v. 
Bower,  10  Ch.  D.  608  ;  Jervia  v.  Berridge,  8  Cb.  357. 

7.  "Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct 
claims  or  causes  of  complaint  founded  upon  separate  and  distinct 
grounds,  they  shall  be  stated,  as  far  as  may  be,  separately  and  dis- 
tinctly. And  the  same  rule  shall  apply  where  the  defendant  relies 
upon  several  distinct  grounds  of  defence,  set-off,  or  counterclaim 
founded  upon  separate  and  distinct  facts. 

8.  In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled 
account,  the  same  shall  be  alleged  with  particulars,  but  in  every  case 
in  which  a  statement  of  account  is  relied  on  by  way  of  evidence  or 
admission  of  any  other  cause  of  action  which  is  pleaded,  the  same 
shall  not  be  alleged  in  the  pleadings. 

[Rule  9  applies  only  to  Probate  actions.] 


Actions  for 
debt  or 
liquidated 
demand. 


Bills  of  ex- 
change, &c. 


Denial  of 
matters  of 
fact. 


OEDEE  XXI. 

Defence  akd  Cotjnteeclaim. 

1.  In  actions  for  a  debt  or  liquidated  demand  in  money  comprised 
in  Ord.  HI.  r.  6,  a  mere  denial  of  the  debt  shall  be  inadmissible  {d). 

"  (d)  See  GopUy  v.  Jaehsm,  W.  N.  (1884),  39. 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques, 
a  defence  in  denial  must  deny  some  matter  of  fact :  e.  g.,  the  drawing, 
making,  endorsing,  accepting,  presenting,  or  notice  of  dishonour  of 
the  bill  or  note. 

3.  In  actions  comprised  in  Ord.  III.  r.  6,  classes  (A.)  and  (B.),  a 
defence  in  denial  must  deny  such  matters  of  fact,  from  which  the 
liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed;  e.g.,  in 
actions  for  goods  bargained  and  sold  or  sold  and  delivered,  the  defence 
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must  deny  the  order  or  contract,  the  delivery,  or  the  amount  claimed ;     Ord.  XXI. 
m  an  action  for  money  had  and  received,  it  must  deny  the  receipt  of 
the  money,  or  the  existence  of  those  facts  which  are  alleged  to  make 
such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed  or  Damages, 
their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases, 

unless  expressly  admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  any  other  party  to  Denial  of 
claim  as  executor,  or  as  trustee  whether  in  bankruptcy  or  otherwise,  charaoterf  &o^ 
or  in  any  representative  or  other  alleged  capacity,  or  the  alleged  con- 
stitution of  any  partnership  firm,  he  shall  deny  the  same  specifically. 

6.  Where  a  statement  of  claim  is  delivered  to  a  defendant  he  shall  Delivery  of 
deliver  his  defence  within  ten  days  from  the  delivery  of  the  statement  where  state- 
of  claim,  or  from  the  time  limited  for  appearance,  whichever  shall  be  ™«?*  °f 
last,  unless  such  time  is  extended  by  the  Court  or  a  judge.  "  ^"^ ' 

7.  A  defendant  who  has  appeared  in  an  action,  and  who  has  neither  Where  no 
received  nor  required  the  delivery  of  a  statement  of  claim,  must  deliver  -oi^T"*  ° 
his  defence  (if  any)  at  any  time  within  ten  days  after  his  appearance, 

unless  such  time  is  extended  by  the  Court  or  a  judge  (e). 
(«)  See  note  (j)  to  next  rule. 

8.  "Where  leave  has  been   given  to  a  defendant  to  defend  under  Under  Ord. 
Ord.  XTV.,  he  shall  deliver  his  defence  (if  any)  within  such  time  as  ■^■'■^• 
shall  be  limited  by  the  order  giving  him  leave  to  defend,  or  if  no  time 

is  thereby  limited  then  within  eight  days  (/)  after  the  order  (g). 

(/)  See  Egerton  v.  Anderson,  W.  N.  (1884),  95. 

{ff)  The  time  for  delivering  a  statement  of  defence  does  not  run  between  the  time 
of  the  taking  out  and  the  hearing  of  a  summons  under  Ord.  XIV.  [Hobson  v.  Monks, 
W.  N.  (1884),  8). 

9.  Where  the  Court  or  a  judge  shall  be  of  opinion  that  any  aUega-  Costs  ocoa- 

tions  of  fact  denied  or  not  admitted  by  the  defence  ouffht  to  have  been  ?'°°™  ^7 

•'  °  improper 

admitted,  the  Court  or  judge  may  make  such  order  as  shall  be  just  denial  of 

with  respect  to  any  extra  costs  occasioned  by  their  having  been  denied  **<='S' 

or  not  admitted  (A). 

(A)  As  to  notice  to  admit  facts,  see  Ord.  XXXII.  x.  4,  post,  p.  395.  See  also 
Ord.  XIX.  1.  13,  ante,  p.  358. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  as  sup-  Counter- 
porting  a  right  of  counterclaim,  he  shall,  in  his  statement  of  defence,  '''^'™- 
state  specifically  that  he  does  so  by  way  of  counterclaim  (i"). 

(i)  The  defendant  must  state  specifically  in  his  counterclaim  the  facts  upon  vehich  Counter- 
he  relies  for  relief  {Crowe  v.  Barnicot,  6  Oh.  D.  756 ;  HoUoway  v.  Torh,  25  W.  R.  claim  must 
627  ;  and  see  Silhnan  v.  Mayhew,  24  W.  R.  485).    But  a  counterclaim  may  refer  to  state  facts, 
statements  of  fact  in  the  pleadings  on  which  the  defendant  relies  without  setting 
them  out  in  extenso  {Birmingham  Estates  Co.  v.  Smith,  13  Ch.  D.  506). 

11.,  Where  a  defendant  by  his  defence  sets  up  any  coimterolaim  Further  title 
which  raises  questions  between  himself  and  the  plaintiff  along  with  and  coimter- 
any  other  persons,  he  shall  add  to  the  title  of  his  defence  a  further  claim. 
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Ord.  XXI. 


Service  on 
third  party. 


Appearance. 


Keply  to 
counter- 
claim. 


Exclusion  of 
counter- 
claim. 


Counter- 
claim not 
stayed  by  dis- 
missal, &c., 
of  action. 
Defendant 
may  have 


title  similar  to  the  title  in  a  statement  of  claim  setting  forth,  the  names 
of  all  the  persons  who,  if  such  counterclaim  were  to  he  enforced  hy 
cross  action,  would  be  defendants  to  such  cross  action,  and  shall  deliver 
his  statement  of  defence  to  such  of  them  as  are  parties  to  the  action 
within  the  period  within  which  he  is  required  to  deliver  it  to  the 
plaintiff  (A). 

{/e}  See  Ord.  XIX.  r.  3,  and  note  thereto,  ante,  p.  355. 

12.  Where  any  such  person  as  in  the  last  preceding  rule  mentioned 
is  not  a  party  to  the  action,  he  shaU.  be  summoned  to  appear  by  being 
served  with  a  copy  of  the  defence,  and  such  service  shall  be  regu- 
lated by  the  same  rules  as  are  hereinbefore  contained  with  respect 
to  the  service  of  a  writ  of  summons,  and  every  defence  so  served 
shall  be  indorsed  in  the  Porm  No.  2  in  Appendix  B.  or  to  the  like 
effect  {I). 

{!)  Until  Buoh  service  no  person  has  a  right  to  be  treated  as  a  defendant  or  to 
enter  an  appearance  {Fraser  v.  Cooper  Sail  %  Co.,  23  Ch.  D.  685). 
As  to  service  of  writs  of  summons,  see  Ord.  IX.,  ante,  p.  316. 
For  this  form,  see  infra. 

13.  Any  person  not  a  defendant  {m)  to  the  action,  who  is  served  with 
a  defence  and  counterclaim  as  aforesaid,  must  appeax  thereto  as  if  he 
had  been  served  with  a  writ  of  summons  to  appear  in  an  action. 

(»»)  Query,  should  this  be  "party  ? " 

14.  Any  person  named  in  a  defence  as  a  party  to  a  counterclaim 
thereby  made  may  deliver  a  reply  within  the  time  within  which  he 
might  deliver  a  defence  if  it  were  a  statement  of  claim  (n). 

(«)  The  time  is  ten  days ;  see  rule  B,  ante,  p.  363. 

15.  "Where  a  defendant  sets  up  a  counterclaim,  if  the  plaintiff  or 
any  other  person  named  in  manner  aforesaid  as  party  to  such  counter- 
claim contends  that  the  claim  thereby  raised  ought  not  to  be  disposed 
of  by  way  of  counterclaim,  but  in  an  independent  action,  he  may  at 
any  time  before  reply  apply  to  the  Court  or  a  judge  for  an  order 
that  such  counterclaim  may  be  excluded,  and  the  Court  or  a  judge 
may,  on  the  hearing  of  such  application,  make  such  order  as  shall  be 
just(o). 

(o)  For  instances  of  counterclaims  being  excluded,  see  Naylor  v.  Farrer,  "W.  N. 
(1878),  187  ;  26  W.  E.  809 ;  Padwiek  v.  Scott,  2  Ch.  D.  736 ;  Toumg  v.  Kitchin,  3 
Ex.  D.  127  ;  Harris  v.  Gamble,  6  Ch.  D.  748.  In  Suggons  v.  noeed,  10  Ch.  D.  359 ; 
Sodson  V.  Mochi,  8  Ch.  D.  569  ;  and  Sear  v.  Sworder,  4  Ch.  D.  476,  the  application 
to  exclude  failed. 

The  application  is  usually  made  by  motion,  but  may  be  made  by  summons :  see 
Naylor  ■V.  Farrer;  Snggonsy.  Tweed. 

16.  If ,  in  any  case  in  which  the  defendant  sets  up  a  counterclaim, 
the  action  of  the  plaintiff  is  stayed,  discontinued,  or  dismissed,  the 
counterclaim  may  nevertheless  be  proceeded  with. 

17.  Where  in  any  action  a  set-off  or  counterclaim  is  established  as 
a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge  may,  if  the 
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balance  is  in  favour  of  the  defendant,  give  judgment  for  the  defendant    Ord.  XXI. 
for  such  balance,  or  may  otherwise  adjudge  to  the  defendant  such  judgment  for 

relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case  {p).  balance  found 

due  to  him. 
ip)  The  "  balance  "  referred  to  in  this  rule  is  the  balance  which  results  upon  the 
hearing  of  the  action  {Solfe  v.  Maelaren,  3  Ch.  D.  106).     As  to  the  costs,  where 
claim  and  counterclaim  are  both  successful,  see  Ward  v.  Morse,  23  Ch.  D.  377. 

[Rule  18  applies  only  to  Probate  actions.] 

19.  In  every  case  in  which  a  party  shall  plead  the  general  issue,  Pleading  the 
intending  to  give  the  special  matter  in  evidence  by  virtue  of  an  Act  of 
Parliament,  he  shall  insert  in  the  margin  of  his  pleading  the  words  "  by 
statute,"  together  with  the  year  of  the  reign  in  which  the  Act  of  Par- 
liament on  which  he  relies  was  passed,  and  also  the  chapter  and  section 

of  such  Act,  and  shall  specify  whether  such  Act  is  public  or  otherwise ; 
otherwise  such  defence  shall  be  taken  not  to  have  been  pleaded  by 
virtue  of  any  Act  of  Parliament. 

20.  No  plea  or  defence  shall  be  pleaded  in  abatement.  Pleas  in 

21.  No  defendant  in  an  action  for  the  recovery  of  land  (y)  who  is  in 
possession  by  himself  or  his  tenant  need  plead  his  title,  unless  his  recover  land. 
defence  depends  on  an  equitable  estate  or  right  or  he  claims  relief 

upon  any  equitable  ground  against  any  right  or  title  asserted  by  the 
plaintiff.  But,  except  in  the  cases  hereinbefore  mentioned,  it  shall  be 
sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession,  and  it 
shall  be  taken  to  be  implied  in  such  statement  that  he  denies,  or  does 
not  admit,  the  allegations  of  fact  contained  in  the  plaintiff's  statement 
of  claim.  He  may  nevertheless  rely  upon  any  ground  of  defence  which 
he  can  prove  except  as  hereinbefore  mentioned. 

(j)  As  to  what  is  an  action  for  the  recovery  of  land,  see  Ord.  XVIII.  r.  2,  and  Action  for 
notes  thereto,  ante,  p.  353.  This  rule  adopts  the  decision  in  Sanford  v.  McAnwUy,  recovery  of 
8  App.  Cas.  456,  decided  under  R.  S.  C.  1875.  land. 

Where  the  defendant  relies  on  an  equitable  title,  he  must  set  out  the  material 
facts  on  which  he  relies  {Suteliffe  v.  James,  27  W.  R.  750). 

OEDER  XXn. 
Payment  into  and  out  or  Ootirt  and  Tender. 
1 .  Where  any  action  is  brought  to  recover  a  debt  or  damages  (r),  Payment  into 
any  defendant  may,  before  or  at  the  time  of  delivering  his  defence,  or  ^jti^  for 
at  any  later  time  by  leave  of  the  Court  or  a  judge,  pay  into  Court  a  debt  or 
sum  of  money  byway  of  satisfaction,  which  shall  betaken  to  admit  the  damages. 
claim  or  cause  of  action  in  respect  of  which  the  payment  is  made ;  or 
he  may,  with  a  defence  denying  liability  (except  in  actions  or  counter- 
claims for  Hbel  or  slander)  pay  money  into  Court  which  shall  be 
subject  to  the  provisions  of  rule  6 :  provided  that  in  an  action  on  a 
bond  under  the  statute  8  &  9  Will.  III.  c.  11  («),  payment  into  Court 
shall  be  admissible  to  particular  breaches  only,  and  not  to  the  whole 
action  (««). 

Ir)  The  rule  only  appKes  to  actions  for  debt  or  damages  strictly  so  called ;  it  does  "  Debt  or 
not  apply  to  an  action  for  an  account  {Niehoh  v.  Evens,  22  Ch.  D.  611).  damages." 
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Ord.  XSIl.        (a)  As  to  this  statute,  see  Freafon  v.  Dania,  L.  R.  8  Ex.  19  ;  and  see  also  Ord. 

XIII.  r.  14,  ante,  p.  330. 

8  &  9  'Will.  3,       («»)  As  to  payment  into  Conrt  without  admitting  liability,  see  WTieeler  v.   United 
c.  11.  Tei^/ione  Co.,  IZQ-B-H.  597. 

Payment  in  2.  Payment  into  Court  shall  be  signified  in  the  defence,  and  the 

in  defemje.       claim  or  cause  of  action  in  satisfaction  of  which  such  payment  is  made 

shall  be  specified  therein. 
Tender.  3.  With  a  defence  setting  up  a  tender  before  action,  the  sum  of 

money  alleged  to  have  been  tendered  must  be  brought  into  Court. 
Payment  4.  If  the  defendant  pays  money  into  Court  before  delivering  his 

before  defence,  he  shall  serve  upon  the  plaintiff  a  notice  specifying  both  the 

defence.  fact  that  he  has  paid  in  such  money,  and  also  the  claim  or  cause  of  action 

in  respect  of  which  such  payment  has  been  made.     Such  notice  shall 
be  in  the  Form  No.  3  in  Appendix  B.,  with  such  variations  as  circum- 
stances may  require  (<). 
{t)  For  this  form,  see  infra. 

Payment  out        6.  In  the  following  cases  of  payment  into  Court  under  this  order, 

of  money 

paid  in.  ^12.:— 

(a.)  When  payment  into  Court  is  made  before  delivery  of  defence  : 
(b.)  When  the  liability  of  the  defendant,  in  respect  of  the  claim  or 
cause  of  action  in  satisfaction  of  which  the  payment  into  Court 
is  made,  is  not  denied  in  the  defence  : 
(c.)  When  payment  into  Court  is  made  with  a  defence  setting  up  a 
tender  of  the  sum  paid  : 
the  money  paid  into  Court  shall  be  paid  out  to  the  plaintiff  on  his 
request,  or  to  his  solicitor  on  the  plaintiff's  written  authority,  unless 
the  Court  or  a  judge  shall  otherwise  order. 
Payment  into       g.  When  the  liability  of  the  defendant,  in  respect  of  the  claim  or 
denial  of  cause  of  action  in  satisfaction  of  which  the  payment  into  Court  has 

liability.  been  made,  is  denied  in  the  defence  («),  the  following  rules  shall 

apply:— 

(a.)  The  plaintiff  may  accept,  in  satisfaction  of  the  claim  or  cause 
of  action  in  respect  of  which  the  payment  into  Court  has 
been  made,  the  sum  so  paid  in,  in  which  case  he  shall  be 
entitled  to  have  the  money  paid  out  to  him  as  hereinafter 
provided,  notwithstanding  the  defendant's  denial  of  liability, 
whereupon  all  further  proceedings,  in  respect  of  such  daim 
or  cause  of  action,  except  as  to  costs  shall  be  stayed ;  or  the 
plaintiff  may  refuse  to  accept  the  money  in  satisfaction  and 
reply  accordingly,  in  which  case  the  money  shall  remain  in 
Court  subject  to  the  provisions  hereinafter  mentioned  : 
(b.)  If  the  plaintiff  accepts  the  money  so  paid  in,  he  shall,  after 
service  of  such  notice  in  the  Form  No.  4  in  Appendix  B.  as 
is  in  rule  7  mentioned,  or  after  delivery  of  a  reply  accepting 
the  money,  be  entitled  to  have  the  money  paid  out  to  himself 
on  request,  or  to  his  solicitor  on  the  plaintiff's  written  autho- 
rity, unless  the  Court  or  a  judge  shall  otherwise  order : 
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(e.)  n  the  plaintiff  does  not  accept,  in  satisfaction  of  tte  claim  or  Ord.  XXII. 
cause  of  action  in  respect  of  whicli  tlie  payment  into  Court 
has  been  made,  the  sum  so  paid  in,  but  proceeds  with  the 
action  in  respect  of  such  claim  or  cause  of  action,  or  any  part 
thereof,  the  money  shall  remain  in  Court  and  be  subject  to 
the  order  of  the  Court  or  a  judge,  and  shall  not  be  paid  out 
of  Court  except  in  pursuance  of  an  order.  If  the  plaintiff 
proceeds  with  the  action  in  respect  of  such  claim  or  cause  of 
action,  or  any  part  thereof,  and  recovers  less  than  the  amount 
paid  into  Court,  the  amount  paid  in  shall  be  applied,  so  far 
as  is  necessary,  in  satisfaction  of  the  plaintiff's  claim,  and 
the  balance  (if  any)  shall,  under  such  order,  be  repaid  to  the 
defendant.  If  the  defendant  succeeds  in  respect  of  such 
claim  or  cause  of  action,  the  whole  amount  shall,  under  such 
order,  be  repaid  to  him. 

(»)  See  Crosland  t.  Houlledge,  "W.  N.  (1883),  228,  cited  in  note  to  next  rule. 

7.  The  plaintiff,  when  payment  into  Court  is  made  before  delivery  Acceptance 
of  defence,  may  within  four  days  after  the  receipt  of  notice  of  such  ^satirfa'*^ 
payment,  or  when  such  payment  is  first  signified  in  a  defence,  may  tion. 
before  reply,  accept  in  satisfaction  of  the  claim  or  cause  of  action  in 
respect  of  which  such  payment  has  been  made  the  sum  so  paid  in,  in 
which  case  he  shaU.  give  notice  to  the  defendant  in  the  Form  No.  4  in 
Appendix  B.,  and  shall  be  at  liberty,  in  case  the  entire  claim  or  cause 
of  action  is  thereby  satisfied,  to  tax  his  costs  after  the  expiration  of  Costs. 
four  days  from  the  service  of  such  notice,  unless  the  Court  or  a  judge 
shall  otherwise  order,  and  in  case  of  non-payment  of  the  costs  within 
forty-eight  hours  after  such  taxation,  to  sign  judgment  for  his  costs  so 
taxed  (t»). 

(«)  This  rule  is  substantially  identical  with  Ord.  XXX.  r.  4,  R.  S.  0.  1876,  under  Costs, 
which  it  was  decided  that  if  the  plaintiff  did  not  accept  the  sum  paid  in,  but  went 
on  with  his  action  and  failed  to  recover  more  than  that  amount,  he  was  entitled  to 
the  costs  up  to  the  time  of  payment  in,  and  the  defendant  was  entitled  to  the  sub- 
sequent costs ;  see  Suckton  v.  Higgs,  4  Ex.  D.  174  ;  27  W.  R.  803  ;  Greiton  v.  Mees, 
7  Ch.  D.  839  ;  26  W.  R.  607  ;  see,  however,  Langridge  v.  Campbell,  2  Ex.  D.  281 ; 
25  W.  R.  351.  See  also,  as  to  costs  under  this  rule,  Greaves  v.  Fleming,  4  Q.  B.  D. 
226  ;  27  W.  R.  458  ;  Broadhunt  v.  Willey,  W.  N.  (1876),  21.  In  Mchols  v.  livens, 
22  Ch.  D.  611,  it  was  held  that  the  rule  did  not  apply  to  an  action  for  an  account, 
and  that  even  if  the  plaintiff  accepted,  in  satisfaction  of  his  whole  cause  of  action, 
the  sum  paid  in,  the  Court  still  had  a  discretion  as  to  the  costs. 

Where  money  is  paid  into  Court  with  a  denial  of  liability,  and  the  plaintiff  accepts 
the  sum  paid  in  in  satisfaction  of  his  claim,  he  cannot  proceed  after  four  days  to 
tax  his  costs  under  rule  7  {Crosland  v.  Bontledge,  W.  N.  (1883),  228).  But  see  M'll- 
wraith  v.  Green,  13  Q.  B.  D.  897. 

For  this  form,  see  infra. 

8.  Where  money  is  paid  iato  Court  in  two  or  more  actions  which  Consolidated 
are  consolidated,  and  the  plaintiff  proceeds  to  trial  in  one,  and  fails,  ^^^^^s- 
the  money  paid  in  and  the  costs  in  aU  the  actions  shaU  be  dealt  with 

under  this  order  in  the  same  manner  as  in  the  action  tried  (w). 

{w)  As  to  consolidation  of  actions,  see  Ord.  XLIX.  r.  8. 

9.  A  plaintiff  may,  in  answer  to  a  counterclaim,  pay  money  into  Payment  into 

Court  in 
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Ord.  XXII.    Court,  in  satisfaction  thereof,  subject  to  the  like  conditions  as  to  costs 
and  otherwise  as  upon  payment  into  Court  by  a  defendant. 
[Rule  10  applies  only  to  the  Queen's  Bench  Division.] 


ans-wer  to 
counter- 
claim. 


Payment  into 
Court  under 
an  order. 


Chancery 
DiTision. 


Rules  relating 
to  f  imds  in 
Court. 


Investment 
of  funds  in 
Court. 


11.  Money  paid  into  Court  under  an  order  of  the  Court  or  a  judge 
or  certificate  of  a  master  or  associate  shall  not  be  paid  out  of  Court 
except  in  pursuance  of  an  order  of  the  Court  or  a  judge :  Provided 
that,  -where  before  the  delivery  of  defence  money  has  been  paid  into 
Court  by  the  defendant  pursuant  to  an  order  under  the  provisions  of 
Ord.  XIV.,  he  may  (unless  the  Court  or  a  judge  shall  otherwise 
order)  by  his  pleading  appropriate  the  whole  or  any  part  of  such 
money,  and  any  additional  payment  if  necessary,  to  the  whole  or  any 
specified  portion  of  the  plaintifiE's  claim ;  and  the  money  so  appropriated 
shall  thereupon  be  deemed  to  be  money  paid  into  Court  pursuant  to 
the  preceding  rules  of  this  order  relating  to  money  paid  into  Court, 
and  shall  be  subject  in  all  respects  thereto. 

12.  In  the  Chancery  Division,  the  manner  of  payment  into  and  out 
of  Court,  and  the  manner  in  which  money  in  Court  shall  be  dealt  with, 
shall  be  subject  to  the  rules  for  the  time  being  in  force  under  the  Court 
of  Chancery  Funds  Act,  1872  (x). 

(a;)  For  the  present  mode  of  dealing  with  funds  in  Court,  which  differs  in  many 
important  respects  from  that  formerly  in  use,  see  the  Supreme  Court  Funds  Rules, 
1884,  ante,  p.  215  et  seq. 

13.  [The  first  part  of  this  rule  relates  only  to  the  Queen's  Bench  Division.] 

Provided  that  if  any  Act  shall  be  passed  relating  to  funds  in  Court 
in  any  division  of  the  Supreme  Court,  all  money  so  paid  into  Court 
shall  be  subject  to  such  rules  as  may  be  made  xmder  that  Act,  so  far 
as  applicable  thereto. 

[Rnles  14,  16  and  16  apply  only  to  the  Queen's  Bench  Division!] 

17.  Cash  under  the  control  of  or  subject  to  the  order  of  the  Court 
may  be  invested  in  Bank  Stock,  East  India  Stock,  Exchequer  Bills, 
and  il.  10s.  per  cent,  annuities,  and  upon  mortgage  of  freehold  and 
copyhold  estates  respectively  in  England  and  "Wales,  as  well  as  in 
Consolidated,  Beduced,  and  New  3Z.  per  cent,  annuities  (y). 

(y)  See  note  to  next  rule. 


Application 
to  vary  in- 
vestment. 


Cash  under 
the  control  or 
subject  to  the 


18.  Every  application  for  the  purpose  of  the  conversion  of  any 
stocks,  funds,  or  securities  into  any  other  stocks,  funds,  or  securities 
authorized  by  the  last  preceding  rule,  shall  be  served  upon  the  trustees 
thereof,  if  any,  and  upon  such  other  persons,  if  any,  as  the  Court  or 
judge  shall  think  fit  (2). 

(2)  This  and  the  preceding  rule  are  adapted  with  certain  alterations  from  rules 
1  and  2  of  the  General  Order  of  February  Ist,  1861,  issued  under  the  provisions  of 
23  &  24  yict.  c.  38,  s.  10 ;  see  this  section  ante,  p.  104. 

In  the  old  rule  the  wordswere,  "  Cash  under  the  control  of  the  Court"  (omitting 
the  words  "  or  subject  to  the  order  ") ;  it  was  held  that  this  meant  cash  standing 
in  Court  in  any  cause  or  matter,  and  included  money  paid  in  under  the  Xiands 
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Clauses  ConsoUdatlon  Act  {Ex  parte  Si.  Jo/m's  College,  22  Ch.  D.  93),  or  under  a     Ord.  XXII. 


,  order  of  the 

r..     •.       ,  .  ,      « money  was  paid  in  specified  the  Oouit. 

securities  in  which  it  was  to  be  invested. 

"East  India  Stock "  includes  New  £3J  per  cent.  East  India  Stock  (Hx  parte  "East  India 
St.  John's  College).  ^  Stock." 

Gash  under  the  control  of  the  Court  is  usually  invested  in  consols  {Darwin  v.  nhanD'B  nf 
Darwtn,  17  Jur.  781).  The  Court  will  refuse  an  appUcation  for  conversion  from  ^vestment 
bank  amimties  into  some  other  of  the  securities  mentioned  in  the  rule  if  either  the  whenallowpd 
tenant  for  life  or  remaindermen  would  suffer  unduly  by  the  change  (Cockhurn  v 
Feel,  3  De  G.  E.  &  ,T.  170  ;  7  Jur.  N.  S.  810).  And  it  seems  that  when  there  are 
no  special  ou'cumstances  in  the  case,  such  as  exigencies  in  the  family  which  make  it 
desirable  for  the  children  entitled  in  remainder  that  their  parents'  income  should  be 
increased,  the  appHoation  will  be  refused ;  see  Be  Langford,  2  J.  &  H  458 ;  Se 
Boyce,  15  W.  R.  827.  Where  there  are  such  special  circumstances  the  Court 
exercises  a  liberal  discretion  {Peillow  v.  Brookings,  4  L.  T.  731,  where  the  tenant 
for  life  had  a  wife  and  fi.ve  children  and  an  income  not  exceeding  101.) ;  and  see 
Equitable  Reversionary  Interest  Soeiety  v.  Fuller,  1  J.  &  H.  379 ;  Be  Price,  "W.  N. 
(1872),  159 ;  Bishop  v.  Bishop,  9  "W.  E.  549 ;  and  compare  Coheny.  Waley,.  9  W.  E.. 
137.  In  Mortimer  Y.  Fieton,  10  Jur.  N.  S.  83;  12  W.  E.  292,  it  was  held  that 
where  the  primary  object  of  the  trusts  on  which  funds  are  held  (in  that  case  the 
payment  of  500^.,  in  lieu  of  jointure,  to  the  plaintiff)  would  otherwise  be  defeated, 
the  Court  wUl  authorize  a  change  of  investments ;  and  see  Fluid  v.  Fluid,  7  L.  T. 
590. 

Where  a  married  woman  had  a  life  interest  in  the  fund,  and  was  also  entitled 
absolutely  in  the  event  of  her  having  no  children,  there  being  little  probability  of 
her  having  children,  V.-C.  Kindersley  allowed  an  investment  in  East  India  Stock 
{Vidhr  V.  Farrott,  12  W.  E.  976  ;  Montefiore  v.  Guedalla,  W.  N".  (1868),  87).  And 
where  an  applicant  was  very  poor,  the  usual  provision  against  receiving  three 
dividends  in  the  year  by  reason  of  the  change  was  omitted  {Be  Ingram,  11  W.  E. 
980). 

In  Vngless  v.  TuJ',  9  W.  E.  729,  the  Court  made  no  special  declaration  in  the  Liberty  to 
decree,  but  sanctioned  generally  investment  in  real  securities,  and  gave  liberty  to  apply  in 
apply  in  chambers.     A  direction  as  to  investments  may  be  inserted  in  the  decree  chambers, 
itself  {Zucas  v.  Budd,  16  W.  E.  325  ;  W.  N.  (1868),  24). 

The  costs  of  an  application  to  vary  an  investment  are  generally  payable  out  of  Costs  of 
income  {Equitable  Beversionary  Interest  Society  v.  Fuller,  1  J.  &  H.  379) ;  secus,  where  application, 
a  petition  would  in  any  case  have  been  necessary  {Be  Langford,  2  J.  &  H.  458). 

An  application  for  investment  of  cash  under  the  control  of  the  Court  may  be  made  Application 
by  the  tenant  for  life  without  service  on  the  trustees  {Be  Adams,  W.  N.  (1868),  58  ;  for  iuvest- 
17  L.  T.  641).  ment. 

[Eules  19,  20  and  21  apply  only  to  Admiralty  actions.] 


OEDEE  XXni. 

EePLT  AlfD   SrBSEQUENT  PLEADINGS. 

1 .  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admiralty  actions  Time  for 
within  six  days,  and  ia  other  actions  within  twenty-one  days,  after  the  replv^'^  ° 
defence  or  the  last  of  the  defences  shall  have  been  delivered,  unless  the 
time  shall  be  extended  by  the  Court  or  a  judge  (a). 

(a)  Where  the  plaintiff  is  out  of  time  the  Court  wHL  generally  give  him  time  to 
take  the  next  step  on  payment  of  costs  {Eaton  v.  Storer,  22  Ch.  D.  91,  where  the 
time  to  reply  had  already  been  extended  twice). 

2.  No  pleading  subsequent  to  reply  other  than  a  Joinder  of  issue  Pleadings 
shall  be  pleaded  without  leave  of  the  Court  or  a  judge,  and  then  shall  ^^^"^^^  *° 
be  pleaded  only  upon  such  terms  as  the  Court  or  judge  shall  think 
fit(i). 

(i)  The  pleadings  subsequent  to  reply  would  appear  to  be  rejoinder,  Burrejoinder, 
rebutter,  and  surrebutter  (Dan.  374,  n.  (i) ). 
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Ord.  XXIII. 

Time  for 
delivery  of 
sntseqnent 
pleadings. 

Reply  to 
counter- 
claim. 


Close  of 


New  assign- 
ment. 


Grround  of 
defence 
arising  after 
action 
brought. 


Grroimd  of 
defence 
arising  after 
delivery  of 
defence. 


Confession  of 
defence  arisen 
after  action 
brought. 


3.  Subject  to  the  last  preceding  rule,  every  pleading  subsequent  to 
reply  shall  be  delivered  within  four  days  after  the  delivery  of  the 
previous  pleading,  unless  the  time  shall  be  extended  by  the  Court  or  a 
judge. 

4.  Where  a  counterclaim  is  pleaded,  a  reply  thereto  shall  be  subject 
to  the  rules  applicable  to  statements  of  defence  (c). 

(i!)  For  the  rules  relating  to  statements  of  defence,  see  Ord.  XXI.,  ante,  p.  362. 
And  see  Ord.  XXVII.  r.  13,  and  note  thereto,  post,  p.  376. 

5.  As  soon  as  any  party  has  joined  issue  upon  the  preceding  pleading 
of  the  opposite  party  simply  -without  adding  any  further  or  other 
pleading  thereto,  or  has  made  default  as  mentioned  in  Ord.  XXYII. 
r.  13,  the  pleadings  as  between  such  parties  shall  be  deemed  to  be 
closed. 

6.  No  new  assignment  shall  be  necessary  or  used.  But  everything 
which  was  formerly  alleged  by  way  of  new  assignment  may  hereafter 
be  introduced  by  amendment  of  the  statement  of  claim,  or  by  way  of 
reply. 

GEDEE  XXIV. 

Matters  abising  pending  the  Action. 

1 .  Any  ground  of  defence  which  has  arisen  after  action  brought,  but 
before  the  defendant  has  delivered  his  statement  of  defence,  and  before 
the  time  limited  for  his  doing  so  has  expired,  may  be  raised  by  the 
defendant  in  his  statement  of  defence,  either  alone  or  together  with 
other  grounds  of  defence  {d).  And  if,  after  a  statement  of  defence 
has  been  delivered,  any  ground  of  defence  arises  to  any  set-off  or 
counterclaim  alleged  therein  by  the  defendant,  it  may  be  raised  by  the 
plaintiff  in  his  reply,  either  alone  or  together  with  any  other  ground 
of  reply  (e). 

(i)  A  plainti£  in  his  reply  to  a  counterclaim  may  himself  counterclaim  in  respect 
of  a  cause  of  action  accrued  after  the  issue  of  the  writ,  but  arising  at  the  same  tiitte 
and  out  of  the  same  transaction  as  the  defendant's  counterclaim  (ToTce  v.  Andrews, 
8  Q.  B.  D.  428). 

(e)  Relief  can  be  given  on  a  counterclaim  in  respect  of  a  cause  of  action  accrued 
to  the  defendant  subsequently  to  the  issue  of  the  writ  in  the  original  action  [Beddall 
V.  Maitland,  17  Ch.  D.  174  ;  but  see  Original  Hartlepool  Collieries  Go.  v.  Gibi,  5 
Ch.  D.  713).     See  alse  JFood  v.  Goodwin,  W.  N.  (1884),  17. 

2.  Where  any  ground  of  defence  arises  after  the  defendant  has 
delivered  a  statement  of  defence,  or  after  the  time  limited  for  his  doing 
so  has  expired,  the  defendant  may,  and  where  any  ground  of  defence 
to  any  set-off  or  counterclaim  arises  after  reply,  or  after  the  time 
limited  for  delivering  a  reply  has  expired,  the  plaintiff  may,  within 
eight  days  after  such  ground  of  defence  has  arisen,  or  at  any  subse- 
quent time  by  leave  of  the  Court  or  a  judge,  deliver  a  further  defence 
or  further  reply  as  the  case  may  be,  setting  forth  the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  defence,  or  iji  any 
further  statement  of  defence  as  in  the  last  rule  mentioned,  alleges  any 
ground  of  defence  which  has  arisen  after  the  commencement  of  the 
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action,  the  plaintiff  may  deliver  a  confession  of  Buct  defence  (which    Ord.  XXIV. 
confession  may  be  in  the  Form  No.  5  in  Appendix  B.,  with  such  varia- 
tions  as  circumstances  may  require),  and  may  thereupon  sign  judgment 
for  his  costs  up  to  the  time  of  the  pleading  of  such  defence,  unless  the  Costs. 
Court  or  a  judge  shall,  either  before  or  after  the  delivery  of  such  con- 
fession, otherwise  order  (/). 

(/)_  The  plea  of  an  adjudication  in  bankruptcy  four  months  after  service  of  the 
■writ  is  a  "  ground  of  defence  which  hB,a  arisen  after  the  commencement  of  the 
action  "  {Champion  v.  Foi-mby,  7  Oh.  D.  373).  See  further  as  to  this  rule,  Fostm-  v. 
Gamgee,  1  Q.  B.  D.  666  ;  Callander  v.  Hawkins,  2  0.  P.  D.  592.  For  this  form,  see 
infra. 

OEDEE  XXV. 
Proceedln-qs  nf  lieu  oe  Demueeer. 

1.  No  demurrer  shall  be  allowed  (5-).  Demurrers 
,,.,,,.  ,  abolished. 
{</}  As  to  this  order,  see  Burstall  v.  Beyfus,  26  Ch.  D.  35. 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading  any  point  of  Points  of  law 
law  (A),  and  any  point  so  raised  shall  be  disposed  of  by  the  judge  who  *°  ^^I'^^n^ 
tries  the  cause  at  or  after  the  trial,  provided  that  by  consent  of  the 

parties,  or  by  order  of  the  Court  or  a  judge  on  the  application  of 
either  party,  the  same  may  be  set  down  for  hearing  and  disposed  of  at 
any  time  before  the  trial  (i). 

(h)  See  note  to  rule  4. 

(j)  Where  the  determinatiou  of  the  point  of  law  will  decide  the  whole  action,  the  Question  of 

action  goes  into  the  general  list ;  but  if  the  point  is  only  a  preliminary  one,  the  law. 

decision  of  which  will  not  dispose  of  the  action,  an  application  should  be  made  to  <v  ...       •, 

the  Court  as  to  setting  it  down  [Re  ThorniUy,  "W.  N.  (1834),  83  ;  32  "W.  R.  539).  °ettmg  aown. 

3.  If ,  in  the  opinion  of  the  Court  or  a  judge,  the  decision  of  such  Decision  of 
point   of  law  substantially  disposes   of   the  whole  action,  or  of  any  P°™*  °*  ^^'^• 
distinct  cause  of  action,  ground  of  defence,  set-off,  counterclaim,  or 

reply  therein,  the  Court  or  judge  may  thereupon  dismiss  the  action  or 
make  such  other  order  therein  as  may  be  just  (7). 
{])  See  O'Brien  v.  Tys%m,  W.  N.  (1885),  2. 

4.  The  Court  or  a  judge  may  order  any  pleading  to  be  struck  out.  Frivolous 
on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer,  ?'Ctiou  or 
and  in  any  such  case  or  in  case  of  the  action  or  defence  being  shown 

by  the  pleadings  to  be  frivolous  or  vexatious,  the  Court  or  a  judge 
may  order  the  action  to  be  stayed  or  dismissed,  or  judgment  to  be 
entered  accordingly,  as  may  be  just  (A). 

(A)  Applications  under  this  rule  are  not  intended  to  take  the  place  of  demurrers 
■where  there  is  any  question  of  law  to  be  argued,  but  are  only  intended  to  get  rid  of 
frivolous  actions  ;  if  there  is  a  point  of  law,  the  defendant  should  raise  it  by  his 
pleading  under  r.  2  {Parsons  v.  Burton,  W.  N.  (1883),  215  ;  see  also  Batthyany  v. 
WaWord,  32  W.  R.  379  ;  W.  N.  (1884),  37).  Where  solicitors  were  improperly 
ma&  defendants  the  action  was  dismissed  as  against  them  under  this  rule  {Burstall 

Y.  Beyfus,  26  Ch.  D.  35  ;  32  W.  R.  418)  ;  and  see  / v.  / ,  W.  N.  (1884), 

193  ;  32  W.  R.  1016.  An  action  brought  by  executors  before  probate  was 
stayed  {Tarn  v.   Commercial  Banking  Co.,  12  Q.  B.  D.  294;  32  W.   R.  492).     A 
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Ord.  XXV.     return  to  a  writ  of  mandamus  is  not  a  pleading,  and,  thereiore,  cannot  be  struck 
■ out  under  this  rule  {Seg.  v.  Cheshunt  Local  Board,  W.  N.  (1884),  78). 


Declaratory  5.  No  action  or  proceeding   shall  be  open  to   otjection,   on  the 

judgment.  ground  that  a  merely  declaratory  judgment  or  order  is  sought  thereby, 
and  the  Court  may  make  binding  declarations  of  right  whether  any 
consequential  relief  is  or  could  be  claimed,  or  not  (Z). 

Chancery  (I)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  15  &  16  Vict.  c.  86, 

Trocednre         s.  50  (now  repealed),  which  provided  as  follows  :— "  No  suit  in  the  said  Court  shall 
Act,  1852,         be  open  to  objection  on  the  ground  that  a  merely  declaratory  decree  or  order  is 
15  &  16  Vict,    sought  thereby,  and  it  shall  be  lawful  for  the  Court  to  make  binding  declarations 
c.  86,  s.  60.       of  right  without  granting  consequential  relief."     The  tendency  of  the  decisions  on 
this  section  was  considerably  to  restrict  its  operation  ;  the  power  to  make  declara- 
tory judgments  given  by  the  new  rule,  however,  is  more  extensive ;  for  (1)  The 
rule  applies  to  any  "  action  or  proceeding"  and  (2)  It  enables  the  Court  to  make  a 
declaratory  judgment  even  though  no  conseqiicntial  relief  could  be  claimed.     It  is  believed 
that  the  following  cases  decided  on  the  repealed  sections  may  stUl  be  of  use,  and 
they  are  accordingly  retained  in  the  present  edition. 
No  power  It  was  held  by  Turner,  L.  J.,  that  the  section  gave  the  Court  no  power  to 

to  declare  declare  future  rights  {Lady  Langdale  v.  Briggs,  8  De  Gr.  M.  &  Gr.  391)  ;  see  Garlich 

future  rights,  v.  Lawson,  10  Hare,  App.  xv.,  where  the  Court,  on  a  special  case,  refused  to  make 
a  binding  declaration  as  to  the  interests  of  parties  entitled  in  reversion ;  Bright  v. 
Tyndall,  4  Ch.  D.  189,  where  the  Court  (also  on  a  special  case)  refused  to  decide 
whether  persons  not  in  esse  would  be  entitled,  under  circumstances  which  might 
never  arise,  to  a  share  in  property ;  Hampton  v.  Solman,  5  Ch.  D.  183.  See,  also, 
Gosling  v.  Gosling,  1  Jo.  265  ;  Fyfe  v.  Arluthnot,  1  De  Gr.  &  J.  406  ;  Bell  v.  Cade, 
10  W.  R.  38  ;  Bowling  v.  Bowling,  1  Ch.  612 ;  Da/eis  v.  Earl  of  Byaart,  20  Beav. 
413  ;  Pennell  v.  Earl  of  Bysart,  27  Beav.  542,  where  the  suits  were  nominally  for 
production  of  title  deeds,  but  really  sought  to  obtain  declarations  of  future  rights. 
"When  some  of  the  parties  were  infants,  and  therefore  unable  to  bind  themselves, 
it  was  held  that  the  Court  had  no  power,  even  by  consent,  to  decide  a  purely 
legal  question,  so  as  to  bind  the  infants  ( Webb  v.  Byng,  8  De  G-.  M.  &  Gr.  633) ; 
and  see  Be  Windt  v.  Be  Windt,  1  H.  L.  87,  92. 

Nor  did  the  section  entitle  a  party  to  a  prospective  declaration  guarding  against 
a  claioi  which  might  never  be  made.  Thus,  where  a  lease  was  granted  to  two 
partners,  the  covenants  being  only  joint  at  law,  and  the  representative  of  one 
partner  deceased  filed  a  biU  against  the  lessor,  alleging  that  he  claimed  a  right 
under  the  covenants  if  a  breach  should  arise,  and  praying  a  declaration  that  he 
had  no  such  right,  notwithstanding  the  section,  a  demurrer  was  allowed  {Jackson  v. 
Turnley,  1  Drew.  617).  Nor,  it  seems,  could  the  Court,  under  this  section,  make  a 
decree  declaratory  of  a  merely  legal  right  ( Trustees  of  the  Birkenhead  Bocks  v. 
Laird,  4  De  Gr.  M.  &  G.  732,  738) ;  see,  too,  Bristow  v.  Whitmore,  4  K.  &  J.  743  ; 
Norman  v.  Johnson,  8  W.  R.  300  ;  and  the  remarks  of  Sir  James  Golville  in  L.  R. 
2  Ind.  App.  184-186. 

In  Byam  v.  Byam  (19  Beav.  58),  the  Court,  to  save  expense,  made  a  declaration 
respecting  the  construction  of  certain  marriage  articles,  instead  of  directing  a 
settlement.  Comp.  Wright  v.  King,  18  Beav.  461,  where  a  similar  course  was 
adopted  in  the  case  of  a  ward  of  Court  whose  fortune  was  small.  In  Hope  v.  Hope, 
4  De  Gr.  M.  &  Gr.  328,  a  declaration  upon  a  point  of  English  law  was  made  for  the 
information  of  a  foreign  court. 

For  cases  where  a  small  settlement  has  been  made  for  the  purpose  of  raising  a 
question  as  to  legitimacy  and  getting  a  declaratory  decree,  see  Gurnet/  v.  Gurney, 
1  H.  &  M.  413  ;  Anon.,  2  H.  &  M.  124  ;  Andrews  v.  &?<,  8  Ch.  622. 

Compare  note  to  Ord.  XXXIV.  r.  1,  post,  as  to  questions  which  will  be  decided 
on  special  oases. 

A  decree  declaratory  of  a  future  right  was  made  in  Bogg  v.  Midland  B,y.  Co., 
4  Eq.  310,  where  the  amount  of  the  purchase-money  to  which  a  lessee  was  entitled 
imder  the  Lands  Clauses  Act,  depended  on  the  question  whether  he  was  entitled 
to  a  prospective  right  of  renewal ;  see  note  to  s.  79  of  the  Lands  Clauses  Act, 
ante,  p.  37; 

Where  a  declaration  is  asked,  and  also  an  injunction,  such  injunction  is  conse- 
quential relief  {Marsh  v.  Keith,  1  Dr.  &  Sm.  342). 
Appeal.  -^  *°  allowing  an  appeal  after  a  great  number  of  years  from  a  decree  declaring 

'  future  rights,  see  Curtis  v.  Sheffield,  21  Ch.  D.  1. 


Or  to  bind 
infants. 


Court  would 
not  make 
order  guard- 
ing against 
claim  which 
might  not 
arise. 

Nor  declara- 
tion of  legal 
right. 

When  Court 
makes  decla- 
ration to  save 
expense,  &o. 

Fictitious 
suit. 
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Act. 
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OEDEE  XXVI. 

Discontinuance. 

1.  The  plaintiff  may,  at  any  time  before  receipt  of  the  defendant's  DisooA- 
def ence,  or  after  the  receipt  thereof  before  taiing  any  other  proceed-  **?'?*^^  ^y 
ing   in   the    action   (save   any  interlocutory  application),   by  notice  ^thout 
in  writing  (m),  wholly  discontinue  his  action  against  aU  or  any  of  the  ^^*^^- 
defendants  or  withdraw  any  part  or  parts  of  his  alleged  cause  of  com- 
plaint, and  thereupon  he  shall  pay  such  defendant's  costs  of  the  action, 
or,  if  the  action  be  not  wholly  discontinued,  the  costs  occasioned  by 
the  matter  so  withdrawn  (n).     Such  costs  shall  be  taxed,  and  such  dis-  Discon- 

continuance  or  withdrawal,  as  the  case  may  be,  shall  not  be  a  defence  *"'"a'"«e  ""' 
,  ,  .       , .  _  .       ,  .         '  to  be  pleadea 

to  any  subsequent  action,     bave  as  m  this  rule  otherwise  provided,  it  in  bar. 

shaU.  not  be  competent  for  the  plaintiff  to  withdraw  the  record  or  dis-  Diaoon- 

continue  the  action  -without  leave  of  the  Court  or  a  judge,  but  the  leave'oTthe 

Court  or  a  judge  may  before,  or  at,  or  after  the  hearing  or  trial,  upon  Court. 

such  terms  as  to  costs,  and  as  to  any  other  action,  and  otherwise,  as 

may  be  just,  order  the  action  to  be  discontinued,  or  any  part  of  the 

alleged  cause  of  complaint  to  be  struck  out(o).     The  Court  or  a  judge  Withdrawal 

may,  in  like  manner,  and  with  the  like  discretion  as  to  terms,  upon  °*  "iefenee  or 

the  apphoation  of  a  defendant,  order  the  whole  or  any  part  of  his  claim. 

alleged  grounds  of  defence  or  counterclaim  to  be  withdrawn  or  struck 

out,   but  it  shaU.  not  be  competent  to  a  defendant  to  withdraw  his 

defence,  or  any  part  thereof,  without  such  leave  (p). 

(m)  A  written  notice  by  plaintifE's  solicitors,  "We  are  instructed  to  proceed  no  "Ifotice  in 
further  with  the  action"  is  a  sufficient  notice  of  discontinuance  {The  Pommercmia,  writing." 
4  P.  D.  195).     Notice  of  discontinuance  puts  an  end  to  a  pending  appeal  by  the 
party  giving  the  notiiie  {Conybeare  t.  Lewis,  13  Ch.  D.  469  ;  28  W.  R.  330). 

Where  the  plaintiff  has  given  an  undertaking  as  to  damages,  the  Court  will 
direct  a  reference  as  to  damages,  notwithstanding  the  action  has  been  discontinued 
(Neweomen  v.  Coulson,  7  Ch.  D.  764  ;  and  see  Newby  v.  Harrison,  3  T)e  Gr.  P.  &  J, 
287). 

(«)  As  to  the  provisions  of  this  rule  with  regard  to  costs,  see  The  St.  Olaf,  2  P.  Costs 
D.  114. 

(o)  The  discretion  to  allow  the  plaintiff  to  discontinue  will  not  be  exercised  so  as  to  Bigoon- 
deprive  the  defendant  of  any  advantage  to  which  he  is  fairly  entitled  ;  see  Stahl-  tinuanoe  bv 
Schmidt  v.  Walford,  4  Q.  B.  D.  217  ;  27  W.  R.  412.    See  aiso  Mattheus  v.  Anirobus,  jeave  of 
49  L.  J.  Ch.  80.  Court. 

Discontinuance  will  not  prevent  a.  defendant  from  proceeding  with  a  counter- 
claim (Ord.  XXI.  r.  16,  ante,  p.  364). 

As  to  the  discontinuance  of  a  test  action,  see  Bobinson  v.  ChadwicJe,  7  Ch.  D.  Test  action 
878. 

As  to  taxation  of  costs  on  a  discontinuance,  see  JSarrison  v.  Leutnei;  16  Ch.  D.  Taxation  of 
559  ;  29  W.  R.  393  ;  44  L.  T.  331 ;  and  see  also  Thomas  v.  Falin,  21  Ch.  D.  360.       costs  on  dis- 

{p)  In  Real  and  Personal  Adoamce  Co.  v.  McCarthy,  14  Ch.  D.  188  ;  28  W.  R.  418,  continuance, 
one  of  several  defendants  was  allowed  to  withdraw  his  defence  upon  the  terms  of  Tp-..i  j         ■, 
(1)  giving  the  plaintiffs  all  the  relief  to  which  they  could  be  entitled  at  the  trial,    Witnarawai 
and  (2)  paying  the  costs  of  the  defence  and  of  a  summons  for  leave  to  withdraw.    As       letence. 
to  what  costs  are  included  under  "costs  of  defence,"  see  S.  C,  18  Ch.  D.  362;  44 
L.  T.  814.    For  form  of  order  giving  leave  to  withdraw  a  defence,  see  Swindell  v. 
Birmingham  Syndicate,  W.  N.  (1884),  98. 

2.  When  a  cause  has  been  entered  for  trial,  it  may  be  withdrawn  Withdrawal 
by  either  plaintiff  or  defendant,  upon  producing  to  the  proper  officer  "onjg^t^  ^^ 
a  consent  in  writing,  signed  by  the  parties. 
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Ord.  XXVI.  3.  Any  defendant  may  enter  judgment  for  the  costs  of  the  action,  if 
it  is  wholly  discontinued  against  him,  or  for  the  costs  occasioned  hy  the 
matter  -withidrawn,  if  the  action  be  not  vhoUy  discontinued,  in  case 
such  respective  costs  are  not  paid  within  four  days  after  taxation  (j). 

(j)  See  Sarrison  v.  Leutner,  16  Ch.  D.  559,  aa  to  taxation  of  oosts  on  a  discon- 
tinuance.   See  also  Real  and  Personal  Advance  Co.  v.  McCarthy,  18  Ch.  D.  362. 

4.  If  any  subsequent  action  shall  he  brought  before  payment  of  the 
costs  of  a  discontinued  action,  for  the  same,  or  substantially  the  same, 
cause  of  action,  the  Court  or  a  judge  may,  if  they  or  he  think  fit, 
order  a  stay  of  such  subsequent  action,  until  such  costs  shall  have  been 
paid  {/). 

(»•)  For  the  practice  in  Chancery  as  to  costs  when  the  plaintiff  dismissed  his  own 
suit,  see  Morgan  &  Wurtzburg  on  Costs,  p.  75.  The  present  rule  adopts  the  same 
practice  in  regard  to  discontinued  actions  as  has  always  prevailed  in  the  Court  of 
Chancery  and  the  Chancery  Division  with  respect  to  actions  dismissed  with  costs, 
viz.,  that  proceedings  in  a  second  suit  for  substantially  the  same  matter  will  be 
stayed  till  the  costs  of  the  first  suit  are  paid ;  see  Martin  v.  Barl  Beaufhamp,  25 
Ch.  D.  12 ;  Picleett  v.  Zogon,  5  Ves.  702 ;  Holbrooke  v.  Cracraft,  ibid.  706,  n.  ; 
Bitdffe  V.  Ptidffe,  12  Bear.  385 ;  FoUi/  v.  Smith,  ibid.  164 ;  and  see  Morgan  & 
Wurtzburg  on  Oosts,  p.  536,  acq.  where  the  eases  are  collected. 
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OEDEE  XXVn. 

DeFATTLT  of  PlEADING. 

1.  If  the  plaintiff,  being  bound  to  deliver  a  statement  of  claim,  does 
not  deliver  the  same  -within  the  time  allowed  for  that  purpose  (s),  the 
defendant  may,  at  the  expiration  of  that  time,  apply  to  the  Court  or  a 
judge  to  dismiss  the  action  with  costs,  for  want  of  prosecution ;  and  on 
the  hearing  of  such  application  the  Court  or  judge  may,  if  no  state- 
ment of  claim  shall  have  been  delivered,  order  the  action  to  be  dis- 
missed accordingly,  or  may  make  such  other  order  on  such  terms  as 
the  Court  or  judge  shall  think  just  {t). 

(«)  As  to  the  time  allowed  for  delivery  of  a  statement  of  claim,  see  Ord.  XX.  r.  1, 
ante,  p.  361. 

{t)  The  application  to  dismiss  should  generally  be  made  by  summons  rather  than 
by  motion  in  Court  {Freason  v.  Zoe,  26  W.  R.  138),  but  may  be  made  either  way 
{Eveh/n  v.  Emh/n,  13  Ch.  D.  138).  If  the  usual  notice  is  given,  and  the  plaintiff 
does  not  at  once  submit  to  speed  the  cause  and  tender  the  oosts  of  the  notice,  the 
defendant,  if  the  usual  order  is  made,  will  have  his  costs  of  making  the  motion  in 
Court  {Evelyn  v.  Evelyn) . 

A  defendant  may  move  to  dismiss  for  want  of  prosecution  without  abandoning  an 
order  for  security  of  costs  [La  Grange  v.  McAndrew,  4  Q.  B.  D.  210). 

It  is  almost  of  course  to  give  the  plaintiff  time  to  take  the  next  step  upon  pay- 
ment of  costs  [Eaton  y.  Storer,  22  Oh.  D.  91 ;  Sigginbottom  v.  Aynsley,  3  Ch.  D.  288). 

Where  the  plaintiff  had  become  bankrupt,  notice  of  motion  to  dismiss  was  ordered 
to  be  served  on  his  trustee  in  bankruptcy  [Wright  y.  Sieindon  Sy.  Co.,  i  Ch.  D. 
164). 

Where  an  order  is  made  dismissing  an  action  unless  the  plaintiff  does  some  act 
within  a  specified  time,  and  the  plaintiff  fails  to  comply  with  the  order,  the  action 
is  at  an  end,  and  no  further  time  can  be  given  ( Whistler  v.  Sancock,  3  Q.  B.  D.  83 ; 
WalUs  V.  Se^burn,  3  Q.  B.  D.  84,  n. ;  King  v.  Davenport,  i  Q.  B.  D.  402) ;  see, 
however,  Burke  v.  Rooney,  4  C.  P.  D.  226 ;  Carter  v.  Stubhs,  6  Q.  B.  D.  116. 

The  dismissal  of  an  action  against  a  company  for  non-prosecution,  does  not  pre- 
vent the  plaintiff  from  bringing  forward  a  claim  in  the  same  matter  in  the  windmg- 
up  [Se  Orrell  Colliery  Co.,  12  Ch.  D.  681). 
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2.  If  the  plaintiff's  claim  he  only  for  a  debt  or  liquidated  demand,  Ord.  XXVII. 
and  the  defendant  does  not,  within  the  time  allowed  for  that  purpose,  signing 
.deliver  a  defence,  the  plaintiff  may,  at  the  expiration  of  such  time,  judgment  in 
enter  final  judgment  for  the  amount  claimed,  with  costs  (t«).  defence. 

(«)  See  Dix  v.  Groom,  5  Ex.  D.  91. 

3.  "When  in  any  such  action  as  in  the  last  preceding  rule  mentioned  Against  one 
there  are  several  defendants,  if  one  of  them  make  defaidt  as  mentioned  ^efe^^lants 
in  the  last  preceding  rule,  the  plaintiff  may  enter  final  -judgment 

against  the  defendant  so  making  default,  and  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed  with  his 
action  against  the  other  defendants. 

4.  If  the  plaintiff's  claim  be  for  detention  of  goods  and  pecuniary  Default  of 
damages,  or  either  of  them,  and  the  defendant  or  all  the  defendants,  ciaim°for° 
if  more  than  one,  make  default  as  mentioned  in  rule  2,  the  plaintiff  detention  of 
may  enter  an  interlocufory  judgment  against  the  defendant  or  def en-  f^ages. 
dants,  and  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the 

goods,  and  the  damages,  or  the  damages  only,  as  the  case  may  be. 
But  the  Court  or  a  judge  may  order  that,  instead  of  a  writ  of  inquiry, 
the  value  and  amount  of  damages,  or  either  of  them,  shall  be  ascer- 
tained in  any  way  which  the  Court  or  judge  may  direct. 

5.  When  in  any  such  action  as  in  rule  4  mentioned  there  are  several  Against 
defendants,  if  one  or  more  of  them  make  default  as  mentioned  in  ^efendante. 
rule  2,  the  plaintiff  may  enter  an  interlocutory  judgment  against  the 
defendant  or  defendants  so  making  default,   and  proceed  with  his 

action  against  the  others.  And  in  such  case  the  value  and  amount  of 
damages  against  the  defendant  making  default  shall  be  assessed  at  the 
same  time  with  the  trial  of  the  action  or  issues  therein  against  the 
other  defendants,  unless  the  Court  or  a  judge  shall  otherwise  direct. 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  demand,  and  Default  of 
also  for  detention  of  goods   and  pecuniary  damages,   or  pecuniary  ^f^^^7or°debt 
damages  only,  and  any  defendant  make  default  as  mentioned  in  and  detention 
rule  2,  the  plaintiff  may  enter  final  judgment  for  the  debt  or  liquidated  °*  &°°^- 
demand,  and  also  enter  -interlocutory  judgment  for  the  value  of  the 

goods  and  the  damages,  or  the  damages  only,  as  the  case  may  be,  and 
proceed  as  mentioned  in  rules  4  and  5. 

7.  In  an  action  for  the  recovery  of  land(«)  if  the.  def endant  makes  Defaultof 
default  as  mentioned  in  rule  2,  the  plaintiff  make  enter  a  judgment  f^tf^^to" 
that  the  person  whose  title  is  asserted  in  the  writ  of  summons  shall  recover  land, 
recover  possession  of  the  land,  with  his  costs. 

(v)  As  to  what  is  an  action  for  the  recoYery  of  land,  see  Ord.  XVIII.  r.  2,  and  Action  to 
note  thereto,  ante,  p.  353.  recover  land. 

8.  Where  the  plaintiff   has   endorsed  a  claim  for  mesne  profits.  Claim  for 
arrears  of  rent,  or  double  value  in  respect  of  the  premises  claimed  or  ^^'"^s-^of  ^^^' 
any  part  of  them,  or  damages  for  breach  of  contract  upon  a  writ  for  rent,  double 
the  recovery  of  land,  if  the  defendant  makes  default  as  mentioned  in  J^^^'^^g  f^^ 
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Ord.  XXVII.  rule  2,  or  if  ttere  be  more  than  one  defendant,  some  or  one  of  the 
breach  of  defendants  make  such  default,  the  plaintiff  may  enter  judgment 
contract.  against  the  defaulting  defendant  or  defendants  and  proceed  as  men- 

tioned in  rules  4  and  5  (jo). 

(w)  See  GossetY.  Campbell,  "W.  N.  (1877),  134. 
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9.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  demand,  the 
detention  of  goods  and  pecuniary  damages,  or  for  any  of  such  matters, 
or  for  the  recovery  of  land,  and  the  defendant  delivers  a  defence-, 
which  purports  to  offer  an  answer  to  part  only  of  the  plaintiff's  alleged 
cause  of  action,  the  plaintiff  may  by  leave  of  the  Court  or  a  judge 
enter  judgment,  final,  or  interlocutory,  as  the  case  may  be,  for  the 
part  unanswered ;  provided  that  the  unanswered  part  consists  of  a 
separate  cause  of  action,  or  is  severable  from  the  rest,  as  in  the  case 
of  part  of  a  debt  or  liquidated  demand :  provided  also  that,  where 
there  is  a  counterclaim,  execution  on  any  such  judgment  as  above 
mentioned  in  respect  of  the  plaintiff's  claim  shall  not  issue  without 
leave  of  the  Court  or  a  judge. 

[Rule  10  applies  only  to  Probate  actions.] 

11 .  In  all  other  actions  than  those  in  the  preceding  rules  of  this 
order  mentioned,  if  the  defendant  makes  default  in  delivering  a 
defence,  the  plaintiff  may  set  down  the  action  on  motion  for  jlidgment, 
and  such  judgment  shall  be  given  as  upon  the  statement  of  claim  the 
Court  or  a  judge  shall  consider  the  plaintiff  to  be  entitled  to  (x). 

(«)  For  forms  of  judgment  in  the  Chancery  Division  see  Seton,  p.  38. 

As  to  motions  for  judgment,  see  Ord.  XL.  r.  1,  post,  p.  442. 

If  there  are  no  pleadings,  the  action  can,  if  the  defendant  does  not  oppose,  be  heard 
on  motion  for  judgment;  otherwise  it  seems  an  appUoation  should  be  made  for 
directions  as  to  the  mode  of  trial,  when  the  action  will  be  directed  to  be  tried  either 
upon  affidavit  evidence,  or  upon  issues ;  see  Wilmott  v.  Yoimff,  29  W.  R.  413  ; 
Wallis  V.  Jackson,  31  W.  R.  519 ;  23  Ch.  D.  204  ;  DanieU,  663. 

As  to  the  course  where  there  is  an  infant  defendant,  see  National  Provincial  Bank 
V.  Evans,  W.  N.  (1881),  171  ;  30  W.  R.  177 ;  Me  Fitzwater,  W.  N.  (1882),  176. 

If,  after  notice  of  motion  for  judgment  in  default  of  defence  but  before  the 
motion  is  heard,  the  defendant  puts  in  a  defence,  it  cannot  be  treated  as  a  nullity ; 
but  where  the  statement  of  defence  showed  no  real  ground  of  defence  the  Court  of 
Appeal  amended  the  notice  of  motion  under  Ord.  LVIII.  r.  4,  so  as  to  ask  for 
judgment  on  the  admissions  in  the  defence  {Gilly.  Woodfin,  25  Ch.  D.  707 ;  see 
also  Gibbings  v.  Strong,  26  Ch.  D.  66). 

On  the  question  whether,  in  a  foreclosure  suit  by  first  mortgagee  against 
mortgagor  and  subsequent  incumbrancers,  there  should  be  one  period  fixed  for  re- 
demption or  successive  periods,  see  Piatt  v.  Mendel,  27  Ch.  D.  246  (Chitty,  J.),  and 
cases  there  cited.  As  to  inserting  a  personal  order  against  the  mortgagor  for 
paymeiit  of  the  mortgage  money,  see  Himter  v.  Myatt,  W.  N.  (1884),  236. 

12.  Where,  in  any  such  action  as  mentioned  in  the  last  preceding 
rule,  there  are  several  defendants,  then,  if  one  of  such  defendants 
make  such  default  as  aforesaid,  the  plaintiff  may  either  (if  the  cause 
of  action  is  severable)  set  down  the  action  at  once  on  motion  for 
judgment  against  the  defendant  so  making  default,  or  may  set  it  down 
against  him  at  the  time  when  it  is  entered  for  trial  or  set  down  on 
motion  for  judgment  against  the  other  defendants. 

13.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  does  not 
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deliver  any  subsequent  pleading  witliin  tlie  period  allowed  for  that  Ord.  XXVII. 
purpose,  the  pleadings  shall  he  deemed  to  be  closed  at  the  expiration 
of  that  period,  and  all  the  material  statements  of  fact  in  the  pleading 
last  delivered  shall  he  deemed  to  have  heen  denied  and  put  in  issue  (y). 

(y)  By  Ord.  XXIX.  r.  12  (1876),  from  wUch  this  rule  is  taken,  the  statements 
of  fact  in  the  pleading  last  deUvered  were  deemed  to  he  admitted. 

It  -would  seem  that  if  a  counterclaim  is  not  pleaded  to,  the  statements  in  it  wiU  Counter- 
be  taken  to  be  admitted,  and  that  this  rule  does  not  apply  in  that  case  ;  see  Ord.  claim. 
XIX.  rr.  3,  13,  17,  and  Ord.  XXIII.  r.  4. 

Where  a  defendant  to  a  counterclaim  has  made  default  in  pleading  to  it  the 
plaintiff  in  the  counterclaim  may  move  for  iuda-ment  against  him  (Street  v.  Cramp, 
25  Ch.  D.  68).  J     5  6  I. 

14.  In  any  case  in  which  issues   arise  in  an  action  other  than  Default  by 
between  plaintiff  and  defendant,  if  any  party  to  any  such  issue  makes  ^a^^not*'' 
defaidt  in  delivering  any  pleading,  the  opposite  party  may  apply  to  between 
the  Court  or  a  judge  for  such  judgment,  if  any,  as  upon  the  pleadings  defendfnt"^ 
he  may  appear  to  be  eatitled  to.     And  the  Court  or  judge  may  order 
judgpnent  to  be  entered  accordingly,  or  may  make  such  other  order  as 

may  be  necessary  to  do  complete  justice  between  the  parties. 

15.  Any  judgment  by  default,  whether  under  this  order  or  under  Setting  aside 
any  other  of  these  rules,  may  be  set  aside  by  the  Court  or  a  judge,  deffiSt!"'  ^^ 
upon  such  terms  as  to  costs  or  otherwise  as  such  Court  or  judge  may 

think  fit  (z). 

(z)  Unless  irreparable  wrong  will  be  done  to  a  plaintiff  who  has  obtained 
judgment  by  default,  lapse  of  time  is  not  a.  bar  to  an  application  to  set  it  aside 
(Atwood  V.  Chichester,  3  Q.  B.  D.  722)-;  and  see,  generally,  as  to  setting  aside  judg- 
ments, Surffoine  v.  Taylor,  9  Ch.  D.  1  ;  Watt  v.  Barnett,  3  Q.  B.  D.  363  ;  Da/vies  v. 
Ballmdm,  W.  N.  (1882),  92  ;  Williams  v.  Brisco,  29  W.  R.  713. 

If  a  person  not  a  party  to  the  record  seeks  to  set  aside  a  judgment,  which  the 
defendant  has  allowed  to  go  by  default,  he  ought  by  summons,  taken  out  in  the 
name  of  the  defendant,  or  if  not  entitled  to  use  the  defendant's  name,  then  taken 
out  in  his  o-wn  name  but  in  that  case  served  on  both  the  plaintiff  and  the  defendant, 
to  apply  for  leave  to  have  the  judgment  set  aside,  and  to  be  allowed  either  to  defend 
the  action  on  such  terms  of  indemnifying  the  defendant  as  the  judge  may  consider 
right,  or  to  intervene  in  the  action  in  the  manner  pointed  out  by  the  Judicature 
Act,  1873,  B.  24,  sub-s.  5.  Rule  16  is  designed  to  enable  judgments  by  default  to 
be  set  aside  by  tbose  who  have  or  who  can  acquire  a  hem  standi,  and  does  not  give 
a  hem  standi  to  those  who  have  none  {Jacques  v.  JSarrison  (C.  A.),  12  Q.  B'.  D.  165). 


ORDER  XXVin. 

Amendment. 

1 .  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  allow  Amendment 
either  party  to  alter  or  amend  his  indorsement  or  pleadings,  in  such  pig^^™ 
manner  and  on  such  terms  as  may  be  just,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of  determining  the 
real  questions  in  controversy  between  the  parties  (a). 

{a)  As  a  general  rule  leave  to  amend  ought  not  to  be  refused  unless  the  Court  is  Leave  to 
satisfied  that  the  party  applying  is  acting  maid  flde,  at  that  his  blunder  has  done  amend, 
some  injury  to  the  other  side  which  cannot  be  compensated  by  payment  of  costs  or 
otherwise  {TiUesley  v.  Barper,  10  Ch.  D.  393).  A  party  will  be  allowed  to  amend 
his  pleadings  at  any  time  before,  or  even  at,  the  trial;  see  Roe  v.  Davies,  2  Ch.  D. 
729 ;  Budding  v.  Murdoch,  1  Oh.  D.  42 ;  King  v.  Corke,  1  Ch.  D.  57.  See  also  for 
cases  where  amendments  were  allowed.  Long  v.  Crossley,  13  Ch.  D.  388  (adding 
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0.  XXVIII.    plaintifis)  ;  Green  v.  Sevin,  13  Cih.  D.  589  (amendment  of  reply) ;  NoheVs  Explosives 

■ Co.  V.  Jm^es,  17  Ch.  D.  721  (adding  allegations  to  statement  of  claim  at  the  trial) ; 

Setts  V.  Doughty,  5  P.  D.  26  (adding  allegations  to  statement  of  defence  and  setting 
up  a  fresh  case).  But  in  Newby  t.  Sharps,  8  Oh.  D.  39,  it  was  intimated  that  an 
amendment  altering  the  whole  nature  of  an  action  ought  not  to  he  allowed ;  and  see 
Cm-gill  V.  Bower,  10  Ch.  D.  502 ;  Crowe  v.  Bamieot,  6  Ch.  D.  753 ;   Collette  v.  Goode, 

7  Ch.  D.  842,  where  leave  to  amend  was  refused;  see,  howerer,  Laird y.  Briggs,  19 
Ch.  D.  22.  See  also  Bourne  v.  Coulter,  W.  N.  {\%U),  111 ;  50  L.  T.  321,  cited ^o««, 
p.  379,  as  to  the  defendant's  course  where  the  plaintiff  amends  by  setting  up  a  fresh, 
case. 

When  at  the  trial  an  application  for  leave  to  amend  the  pleadings  is  refused,  the 
refusal  forms  part  of  the  judgment  and  it  is  not  necessary  to  appeal  from  it  sepa- 
rately ;  but  on  an  appeal  from  the  judgment  the  Court  of  Appeal  may  give  leave  to 
amend.  The  judgment  as  drawn  up  should  not  contain  any  mention  of  the  refusal 
of  leave  to  amend  [Lairds.  Briggs,  16  Ch.  D.  663). 

An  application  for  leave  to  amend  need  not  be  supported  by  evidence  of  the 
materiaUty  of  the  proposed  amendment  {Cargill  v.  Bower,  4  Ch.  D.  78  ;  Chesterfield 
Co.  y.  Black,  W.  N.  (1877),  65  ;  25  W.  R.  409). 

Giving  or  refusing  leave  to  amend  being  discretionary  with  the  judge  below,  the 
Court  of  Appeal  will  not  generally  interfere  {Bgrd  v.  Mmn,  7  Ch.  J).  284). 

A  statement  of  claim  cannot  be  amended  after  final  judgment  {Att.-Gen.  v.  Cor- 
poration of  Birmingham,  15  Ch.  D.  423)  ;  but  see  Keith  v.  Butcher,  25  Ch.  D.  750, 
cited  ante,  p.  337. 

An  action  may  be  turned  by  amendment  into  an  information  at  the  suit  of  the 
Attorney- General  {Caldwell  v.  Fagham  Sarbour  Co.,  2  Ch.  D.  221). 

An  amended  writ  must  in  general  be  served  in  the  same  way  as  an  original  writ 
{The  Cassiopeia,  i  P.  D.  188). 

An  order  under  this  rule  need  not  be  drawn  up  ;  see  Ord.  LII.  r.  14,  post. 

An  order  to  amend  is  without  prejudice  to  an  injunction  previously  obtained 
{Kennedy/  v.  lewis,  14  Jur.  166  ;  and  see  Att.-Gen.  v.  Marsh,  10  Sim.  572  ;  Clarice  y. 
Clarice,  13  W.  R.  133  ;  Sarding  v.  Tingetj,  10  Jur.  N.  S.  872  ;  12  W.  R.  793),  or 
to  a  writ  of  ne  exeat  {Grant  v.  Grant,  5  Russ.  189) ;  but  where  a  plaintiff  amended 
after  giving  notice  of  motion  it  was  held  that  the  notice  was  gone  {Martin  v.  Frost, 

8  Sim.  199  ;  Moneypenny  v.. ,  1  W.  R.  99),  whether  the  motion  was  for  an 

injunction  or  a  receiver  {Smith  v.  Dixon,  12  W.  R.  934),  unless  the  order  to  amend 
was  made  without  prejudice  {Child  v.  Douglas,  Kay,  560)  ;  and  the  order  should 
therefore  be  made  in  that  form  {Caldwell  v.  Fagham  Sarbour  Co.,  2  Ch.  D.  221).  So 
by  amendment  the  plaintiff  may  purge  a  defendant's  contempt ;  see  Weightman  v. 
Fowell,  2  De  G.  &  Sm.  670. 

2.  The  plaintiff  may,  without  any  leave,  amend  Ms  statement  of 
claim,  whether  indorsed  on  the  writ  or  not,  once  at  any  time  before 
the  expiration  of  the  time  limited  for  reply  (b)  and  before  replying, 
or,  where  no  defence  is  delivered,  at  any  time  before  the  expiration  of 
four  weeks  from  the  appearance  of  the  defendant  who  shall  have  last 
appeared. 

(i)  As  to  time  for  reply,  see  Ord.  XXIII.  i'.  1,  ante,  p.  369, 

3.  A  defendant  who  has  set  up  any  counterclaim  or  set-off  may, 
without  any  leave,  amend  such  counterclaim  or  set-off  at  any  time  before 
the  expiration  of  the  time  allowed  him  for  answering  the  reply  (c)  and 
before  such  answer,  or  in  case  there  be  no  reply  then  at  any  time 
before  the  expiration  of  twenty-eight  days  from  defence. 

(c)  As  to  the  time  allowed  to  plead  to  a  reply,  see  Ord.  XXIII.  r.  3,  ante,  p.  370. 

4.  "Where  any  party  has  amended  his  pleading  under  either  of  the 
last  two  preceding  rules,  the  opposite  party  may,  within  eight  days 
after  the  delivery  to  him  of  the  amended  pleading  apply  to  the  Court 
or  a  judge  to  disallow  the  amendment,  or  any  part  thereof,  and  the 
Court  or  judge  may,  if  satisfied  that  the  justice  of  the  case  requires 
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it,  disallow  the  same,  or  allow  it  subject  to  such  terms  as  to  costs  or    O.  XXVIII. 
otherwise  as  m.ay  he  just  («?). 

(rf)  See  as  to  directions  to  tlie  taxing-master  to  tax  the  costs  of  unnecessary  Costs  of 
amendments,  Surchell  v.   Giles,  11  Bear.  34 ;   Watts  v.  Manning,  IS,   &  S.  421 ;  unnecessary 
Fledge  v.  Buss,  Johns.  663.     Where  important  allegations  contained  in  the  original  amendments, 
bill  were  struck  out  by  amendment  the  plaintifE  had  to  pay  the  additional  costs 
occasioned  [Strickland  v.  Strickland,  3  Beav.  242) ;  and  see  Bower  v.  Cooper,  2  Ha. 
408  ;  Mavor  v.  Dry,  2  S.  &  S.  113  ;  Mounsey  v.  Burnham,  1  Ha.  22.     As  to  costs  of 
unnecessary  matter  generaJly,  see  Ord.  LXV.  r.  27  (20),  post. 

Where  the  plaintifi  amends  by  (in  effect)  setting  up  a  fresh  case,  the  defendant's  Amendment 
course  is  to  move  (within  the  eight  days)  that  the  amended  pleading  may  be  dis-  settmg  up  a 
allowed,  or  allowed  only  on  proper  terms  as  to  costs  [Bourne  v.  Coulter,  W.  N.  fresh  case. 
(1884),  111  ;  50  L.  T.  321).     See  also  note  [a),  p.  377,  ante. 

5.  Where  any  party  has  amended  his  pleading  under  rules  2  or  3,  Pleading  to 
the  opposite  party  shall  plead  to  the  amended  pleading,  or  amend  his  pj^adinff 
pleading,  within  the  time  he  then  has  to  plead  or  within  eight  days 

from  the  delivery  of  the  amendment,  whichever  shall  last  expire ;  and 
in  case  the  opposite  party  has  pleaded  hefore  the  delivery  of  the 
amendment,  and  does  not  plead  again  or  amend  within  the  time  ahove 
mentioned,  he  shall  be  deemed  to  rely  qn  his  original  pleading  in 
answer  to  such  amendment  (e). 

[e)  See  Bodehj  v.  Wall,  7  Oh.  D.  164  ;  Towell  v.  Jemsiury,  9  Ch.  D.  34. 

6.  In  aU.  cases  not  provided  for  hy  the  preceding  rules  of  this  order,  Amendment 
application  for  leave  to  amend  may  be  made  by  either  party  to  the  Co^^^^  ° 
Court  or  a  judge  or  to  the  judge  at  the  trial  of  the  action,  and  such 
amendment  may  be  allowed  upon  such  terms  as  to.  costs  or  otherwise 

as  may  be  just. 

7.  If  a  party  who  has  obtained  an  order  for  leave  to  amend  does  not  Time  allowed 
amend  accordingly  within  the  time  limited  for  that  purpose  by  the  after'order"^ 
order,  or  if  no  time  is  thereby  limited,  then  within  fourteen  days  from  for  leave  to 
the  date  of  the  order,  such  order  to  amend  shall,  on  the  expiration  of  *™®"  " 
such  limited  time  as  aforesaid,  or  of  such  fourteen  days,  as  the  case 

may  be,  become  ipso  facto  void,  unless  the  time  is  extended  by  the 
Court  or  a  judge  (/). 

(/)  This  rule  is  substantially  the  same  as  Cons.  Ord.  IX.  r.  24. 

8.  An  indorsement  or  pleading  may  be  amended  by  written  altera-  Amendment 
tions  in  the  copy  which  has  been  delivered,  and  by  additions  on  paper  aUerationor 
to  be  interleaved  therewith  if  necessary,  unless  the  amendments  re-  reprint. 
quire  the  insertion  of  more  than  144  words  in  any  one  place,  or  are  so 
numerous  or  of  such  a  nature  that  the  making  them  in  writing  would 

render  the  document  difficult  or  inconvenient  to  read,  in  either  of 
which  cases  the  amendment  must  be  made  by  delivering  a  print  of  the 
document  as  amended. 

9.  Whenever  any  iadorsement  or  pleading  is  amended,  the  same.  Amended 
when  amended,  shall  be  marked  with  the  date  of  the  order,  if  any,  pj^*^^   ^^ 
under  which  the  same  is  so  amended,  and  of  the  day  on  which  such  te  marked, 
amendment  is  made,  in  manner  following,  viz. :  "Amended  day 

of  pursuant  to  order  of  dated  the  of  ," 
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10.  Whenever  any  indorsement  or  pleading  is  amended,  such, 
amended  document  shall  be  delivered  to  the  opposite  party  within  the 
time  allowed  for  amending  the  same. 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors  arising 
therein  from  any  accidental  slip  or  omission,  may  at  any  time  he  cor- 
rected by  the  Court  or  a  judge  on  motion  or  summons  without  an 
appeal  (g). 

iff)  This  rule  is  substantially  identical  with  Cons.   Ord.   XXIII.   r.  21,  now 


A  registrar  in  drawing  up  orders,  &c.  may  by  consent  introduce  such  alterations 
,   as  he  thinks  the  judge  would  sanction ;  see  Davenport  v.  Stafford,  8  Beav.  503,  511 ; 
Phillips  V.  Gibbons,  1  V.  &  B.  84,  6 ;   Taylor  v.  Milner,  10  Ves.  Hi. 

The  rule  does  not  extend  to  the  omission  of  any  term  which  could  only  have  been 
introduced  under  the  express  judgment  of  the  Court  (JBird  v.  Heath,  6  Hare,  236 ; 
and  see  FyUr  v.  Fyler,  1  Coll.  93 ;  Dodson  v.  Sammell,  8  W.  R.  252),  or  to  any 
alteration  which  is  equivalent  to  a  new  direction  (Colman  t.  Sarell,  2  Cox,  206 ; 
Willis  V.  Parkinson,  3  Swanst.  233 ;  ProolrJieW,  v.  Bradley,  2  S.  &  S.  64  ;  Champer- 
noime  v.  ProoTce,  9  BU.  N.  S.  199). 

But  an  accidental  slip  {Turner  v.  Hodgson,  9  Beav.  265),  ex,  gr.,  the  omission  of 
the  usual  direction  to  settle  the  conveyance,  may  be  supplied  under  it  ( Trevelyam  v. 
Charter,  id.  140) ;  and  see  Hughes  v.  Jones,  26  Beav.  24,  where  a  decree  for  specific 
performance  having  been  made  against  the  defendant  (who  made  default)  without 
a  reference  as  to  title,  the  Court,  on  the  motion  of  the  defendant,  ordered  a  refer- 
ence as  to  title  to  be  inserted  in  the  decree,  the  defendant  paying  the  costs  of  the 
appKcation  (Re  Clough,  32  L.  T.  194 :  Eckersley  v.  Hekersley,  W.  N.  (1884),  133). 

In  Jtfferys-^.  Smith,  11  W.  R.  479,  the  words  "survivors  or  survivor"  were 
added  to  a  decree  for  payment  to  four  executors ;  and  the  words  ' '  executor  or 
administrator"  in  Sx  parte  Straight,  16  W.  R.  661 ;  and  see  He  Glanville,  W.  N. 
(1878),  21 ;  Andrews  v.  Bohannon,  W.  N.  (1869),  80.  In  Ee  Tiel,  3  De  Gr.  J.  &  S. 
426;  11  W.  R.  351,  a  decree,  though  passed  and  entered,  was  altered  on  motion, 
the  plaintifiE,  who  was  directed  by  the  decree  to  pay  costs,  having  been  dead  when 
the  decree  was  pronounced;  and  see  Pennell  v.  Millar,  23  Beav.  172;  Moore  v. 
Walter,  11  W.  R.  713 ;  Yiney  v.  Chaplin,  3  De  Gr.  &  J.  282 ;  Fritz  v.  Hobson,  14  Ch. 
D.  542.  In  Askew  v.  Peddle,  14  Sim.  301,  a  mistake  in  a  decree  was  corrected, 
although  it  had  been  pronounced  seven  years,  and  the  case  had  been  heard  on 
further  directions. 

Where  a  person  to  whom  money  was  ordered  to  be  paid  was  described  as  ' '  widow, ' ' 
she  being  in  fact  married  again,  the  error  was  rectified  under  this  rule  (Pe  Pobinson, 
W.  N.  (1873),  28). 

Where  a  party  has  liberty  given  him  to  apply  to  the  Court  on  the  minutes  of  a 
decree,  he  must  do  so  within  a  fortnight ;  after  that  time,  notice  of  motion,  specify- 
ing the  variations  sought  to  be  introduced,  must  be  regularly  given  (Hood  v.  Cooper, 
26  Beav.  373 ;  and  see  General  Share  Co.  v.  Wetky  Co.,  20  Ch.  D.  130).  See,  too, 
Prince  v.  Howard,  14  Beav.  203 ;  Tennant  v.  Trenchard,  4  Ch.  537.  On  motion  to 
vary  the  minutes,  the  only  question  that  can  properly  be  argpied  is.  What  was  the 
order  made  f  The  only  exceptions  are  when  the  parties  consent  to  something  being 
added  to  the  minutes,  or  where  it  cannot  be  ascertained  what  order  was  made,  and 
then  the  case  may  be  put  in  the  paper  and  argued  again  (Mem.  perM.  R.,  W.  N. 
(1876),  296).  See  also  British  Dynamite  Co.  v.  ICrebs,  W.  N.  (1877),  193  ;  25  W.  R. 
846.  The  party  moving  should  be  prepared  with  a  copy  of  the  registrar's  note  of 
what  took  place  when  the  order  was  made  (Pobinson  v.  Local  Board  for  Barton,  21 
Ch.  D.  621). 

Every  order  of  the  Court,  not  of  a  final  character,  carries  with  it  liberty  to  apply, 
though  not  expressly  reserved  ;  see  Fritz  v.  Hobson,  14  Ch.  D.  642  ;  Penrice  v.  Wil- 
Uams,  23  Ch.  D.  353  ;  and  see  also  Viney  v.  Chaplin,  3  De  Gr.  &  J.  282. 

A  party  dissatisfied  with  the  drawing  up  of  an  order  of  the  Court  of  Appeal  must 
give  notice  of  motion  to  varv  the  minutes  (General  Share  Co.  v.  Wetley  Co.,  20  Ch.  D. 
130). 

12.  The  Court  or  a  judge  may  at  any  time,  and  on  such  terms  as 
to  costs  or  otherwise  as  the  Court  or  judge  may  think  just,  amend 
any  defect  or  error  in  any  proceedings,  and  aU  necessary  amendments 
shall  be  made  for  the  purpose  of  determining  the  real  question  or 
issue  raised  by  or  depending  on  the  proceedings. 
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13.  The  costs  of  and  occasioned  by  any  amendment  made  pursuant   0.  XXVIII. 
to  rules  2  and  3  of  this  order  shall  be  borne  by  the  party  making  the  c^^jTrf 
same,  unless  the  Court  or  a  judge  shall  otherwise  order.  amendment 

^-^-T-tr  under  rules 

[Ord.  XXIX.  applies  only  to  Admiralty  actions.]  2  and  3. 


ORDEE  XXX. 

Summons  for  Directions. 

1 .  In  every  cause  or  matter  one  general  summons  for  directions  may  General 
be  taken  out  at  any  time  by  any  party  with  respect  to  the  following  directions, 
matters  and  proceedings  :  particulars  of  claim,  defence,  or  reply,  state- 
ment of  special  case,  discovery  (including  interrogatories),  commissions 

and  examinations  of  witnesses,  mode  of  trial  (including  proceedings  in 
lieu  of  demurrer,  trial  on  motion  for  judgment,  and  reference),  place 
of  trial,  and  any  other  matter  or  proceeding  in  the  cause  or  matter 
previous  to  trial. 

2.  Such  summons  for  directions  shall  be  a  summons  returnable  in  Form  of 
not  less  than  four  days,  in  the  Form  No.  3  in  Appendix  K.,  with  such  si™™o'is. 
variations  as  circumstances  may  require,  and  shall  be  addressed  to 

and  served  upon  all  such  parties  to  the  cause  or  matter  as  may  be 
afEected  thereby.  The  applicant  shall,  so  far  as  practicable,  include  in 
the  summons  all  or  as  many  of  the  above-mentioned  matters  and 
proceedings  as,  having  regard  to  the  nature  of  the  cause  or  matter,  can 
conveniently  be  dealt  with  by  the  order  and  directions  of  the  Court  or 
judge.  Upon  the  hearing  of  the  summons,  any  party  to  whom  the 
summons  is  addressed  shall  be  at  liberty  to  apply  for  any  order  or 
directions  as  to  any  of  the  above-mentioned  matters  or  proceedings 
which  he  may  desire,  and  thereupon,  after  giving  notice  to  such 
parties  (if  any)  as  the  Court  or  judge  may  direct,  any  order  may  be 
made  and  all  necessary  directions  given,  as  to  all  or  any  of  such 
matters  and  proceedings  as  may  be  just,  whether  apphed  for  or  not : 
such  order  shall  be  in  the  Form  No.  4  in  Appendix  K.,  with  such 
variations  as  circumstances  may  require  (A). 

(A)  For  these  forms,  see  infra. 

3.  If,  upon  any  other  application  as  to  any  of  the  above-mentioned  Costa  of  otter 
matters   or  proceedings,   it    shall  appear    to    the   Court  or    judge  that  could"^ 
that  the   application   is   one  that    could  and  ought   to  have  been  have  been 
included  in  or  made  upon  the  general  summons  for  directions,  such  the  summons, 
application  shall  be  granted  only  at  the  costs  of  the  party  making 

the  same. 

ORDER  XXXI. 

Discovery  and  Inspection. 

1.  In  any  action  where  relief  byway  of  damages  or  otherwise  is  Interroga- 
sought  on  the  ground  of  fraud  or  breach  of  trust,  the  plaintiif  may  at  tones  for 
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any  time  after  delivering  his  statement  of  claim  (i),  and  a  defendant 
may  at  or  after  tlie  time  of  delivering  his  defence,  -without  any  order 
for  that  purpose,  and  in  every  other  cause  or  matter  the  plaintiff  or 
defendant  may  hy  leave  of  the  Court  or  a  judge,  deliver  (i)  interro- 
gatories in  writing  for  the  examination  of  the  opposite  parties  (/), 
or  any  one  or  more  of  such  parties,  and  such  interrogatories  when 
delivered  shall  have  a  notfr  at  the  foot  thereof,  stating  which  of  such 
interrogatories  each  of  such  persons  is  required  to  answer :  Provided 
that  no  party  shall  deliver  more  than  one  set  of  interrogatories  to  the 
same  party  without  an  order  for  that  purpose  {m) :  Provided  also  that 
interrogatories  which  do  not  relate  to  any  matters  in  question  in  the 
cause  or  matter  shall  be  deemed  irrelevant,  notwithstanding  that  they 
might  be  admissible  on  the  oral  cross-examination  of  a  witness  (n). 

(i)  In  actions  in  the  Chancery  Division  the  plaintifi  may  deliver  interrogatories 
before  the  statement  of  defence  (Sarbord  v.  Monk,  9  Ch.  D.  616). 

(*)  In  Bowen  v.  Price,  2  De  Gr.  M.  &  G.  899,  overruling  S.  C.,1  Drew.  307,  it 
■was  held  that  a  copy  of  the  interrogatories  left  at  the  omoe  of  the  defendant's 
solicitor  was  "  delivered." 

(Z)  As  to  who  are  "opposite  parties"  within  this  rule,  see  Molloy  v.  Kiliy,  15 
Ch.  D.  162  ;  Ingram  v.  Little,  11  Q.  B.  D.  251,  where  it  was  held  that  a  guardian 
ad  litem  is  not  "  a  party  "  who  can  be  interrogated  ;  and  MacAlUster  v.  Bishop  of 
Rochester,  5  C.  P.  D.  194. 

(m)  See  Newall-v.  Telegraph  Co.,  2  Eq.  756  ;  Warden  v.  Feddington,  32  Beav.  639. 
{n)  The  right  to  discovery  is  now  regulated  (subject  to  the  Rules  of  Court)  by  the 
practice  of  the  Court  of  Chancery  {Anderson  v.  Bank  of  British  Cohwtiia  (C.  A.),  2 
Ch.  D.  644;  Att.-Gen.\.  GasMll,  20'Ch.  D.  519;  and  see  Bmtros  v.  White,  1 
Q.  B.  D.  423  ;  Lyell  v.  Kennedy,  8  App.  Cas.  217.  See,  however,  FarJcer  v.  Wells, 
18  Ch.  D.  477 ;  Bole/cow  v.  Fisher,  10  Q.  B.  D.  161).  Where  no  discovery  could 
have  been  obtained  before  the  Judicature  Acts,  either  at  law  or  in  equity,  none  can 
be  obtained  now  {Sunniiigs  v.  Williamson,  10  Q.  B.  D.  459). 

Under  certain  circumstances  a  party  may  refuse  to  give  discovery,  whether  it  is 
sought  by  interrogatories  or  under  an  order  for  production  of  documents.  The  general 
rules  as  to  privilege  (which  are  applicable  to  either  kind  of  discovery,  see  Clegg  v. 
Fdmondson,  22  Beav.  125  ;  Bajah  of  Coorg  v.  East  India  Co.,  2  Jur.  N.  S.  407  ;  but 
see  Southward  Water  Co.  v.  Quick,  3  Q.  B.  D.  321),  are  as  follows: — 
A  person  is  not  compelled  to  make  discovery  of — 

(1)  Communications  that  have  passed  between  himself  and  his  solicitor  relating 
to  the  matters  in  dispute,  although  no  litigation  had  actually  arisen,  or  was 
even  in  contemplation,  at  the  time ;  and  all  documents  prepared  in  relation 
to  an  intended  action,  whether  prepared  at  the  request  of  the  solicitor  or  not, 
and  whether  ultimately  laid  before  him  or  not,  are  privileged  if  prepared 
with  a  bond  jlde  intention  of  being  laid  before  him  for  the  purpose  of  taking 
his  advice.  See  Anderson  v.  Bank  of  British  Coltmibia,  2  Ch.  D.  644 ;  South- 
wark  Water  Co.  v.  Quick,  3  Q.  B.  D.  315 ;  Minet  v.  Morgan,  8  Ch.  361  ;  Lyell 
V.  Kennedy,  27  Ch.  D.  1  (photographs  of  tombstone  and  copies  of  entries  in 
public  records) ;  Nordon  v.  Fefries,  8  Q.  B.  D.  508  ;  The  Faleiiiw,  9  P.  D.  6  ; 
Bustros  V.  White,  1  Q.  B.  D.  423;  English  v.  Tottie,  1  Q.  B.  D.  141 ;  McCor- 
guodale  v.  Bell,  1  C.  P.  D.  473  ;  Feiirse  v.  Fearse,  1  De  G.  &  S.  12  ;  and  see 
also  Faddon  v.  Winch,  9  Eq.  666  ;  Ford  v.  De  Fontes,  7  W.  R.  299  ;  Lamrmee 
V.  Campbell,  4  Drew.  485  ;  Simpson  v.  Brown,  33  Beav.  482  ;  Turton  v.  Barber, 
17  Eq.  329  ;  Smith  v.  Daniell,  18  Eq.  649  ;  Skinner  v.  Great  Northern  Fy., 
43  Xi.  J.,  Ex.  150;  Macfarlan  v.  Bolt,  14  Eq.  580;  Wilson  v.  Northampton 
Ey.,  14  Eq.  477.  As  to  communications  with  a  former  solicitor,  see  Marriott 
V.  Anchor,  §c.  Co.,  3  Giflf.  304.  Counsel's  drafts  and  briefs,  and  cases  laid 
before  them  are  protected  (iVJcoM  v.  Jb«es,  2  H.  &  M.  588;  Mayor  of  Bristol 
V.  Cox,  26  Ch.  D.  678),  except  so  far  as  the  indorsements,  &o.  thereon  were 
matters  pteblici  juris  ( Walsham  v.  Stainton,  2  H.  &  M.  1 ;  Flumhy  v.  Sorrell, 
W.  N.  (1868),  240)  ;  as  to  arbitrations,  meFonsfordY.  Swayne,  1  J.  &H.  433 ; 
and  as  to  compromises  of  former  suits,  see  Hutchinson  v.  Glover,  1  Q.  B.  D. 
138. 

Communications  with  a  solicitor  out  of  the  jurisdiction  {Lwuirence  v.  Campbell, 
4  Drew.  486),  or  with  the  solicitor's  clerk,  or  an  accountant  or  skilled  person 
employed  by  the  solicitor  are  within  the  principle  [Steele  v.  Stewart,  1  Ph. 
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*'!'^lChurton  v.  Frewin,  2  Dr.  &  Sm.  390  ;  Sooper  v.  Gtmm,  2  J.  &  H.  602  ;    Ord.  XXXI. 

10  W.  R.  644).    So,  too,  an  application  addressed  by  defendants  to  their  ■ 

agents  abroad,  by  direction  of  the  solicitor,  for  the  purpose  of  procuring 

evidence  in  support  of  their  case  {Zafone  v.  Falkland  Islands  Co.,  (No.  1),  4 
K.  &  J.  34) ;  but  a  letter  from  an  agent  to  his  principal,  sent  before  suit  in 
answer  to  inquiries,  but  not  at  the  instance  of  the  solicitor,  is  not  privileged 
{Anderson  v.  £ank  of  British  Columbia,  2  Ch.  D.  644)  ;  and  see  further,  as  to 
agents,  Soss  v.  Giibs,  8  Eq.  522 ;  Sooper  v.  Ghmm,  2  J.  &  H.  602 ;  10  W.  R. 
644  ;  Jenkyns  v.  Bushhj,  2  Eq.  547.  The  privilege  does  not  extend  to  com- 
mnnioationa  made  to  the  solicitor  but  not  in  his  character  of  solicitor  [Thomas 
V.  Rowlings,  27  Beav.  140  ;  and  see  Sa/inpson  v.  Sampson,  26  L.  J.  Ch.  612) ; 
nor  to  letters  passing  between  the  defendant  and  third  parties  or  their  agents 
(English  v.  Tottie,  1  Q.  B.  D.  141) ;  nor  to  letters  passing  between  co-defen- 
dants {JBetts  -v.Menzies,  1  Q.  B.  D.  528  ;  but  see  Samilton  v.  Nott,  16  Eq. 
112) ;  nor  to  information  which  the  solicitor  has  derived  from  collateral 
sources,  not  directly  from  the  client  {Marsh  v.  Keith,  1  Dr.  &  Sm.  342  ;  Ford 
V.  Tennant,  32  Beav.  162;  Re  Land  Credit  Society,  15  W.  R.  703  ;  Page  v. 
Ward,  W.  N.  (1869),  51 ;   Wheeler  v.  Le  Marchant,  17  Ch.  D.  675). 

The  privilege  is  the  privilege  of  the  client,  and  the  solicitor  cannot  object 
to  produce  if  his  client  does  not  or  cannot  claim  privilege  {Se  Omneron's  Coal- 
h-ook  Co.,  25  Beav.  1  ;  Wilson  v.  Rastall,  31  W.  R.  320)  ;  thus,  where  award 
of  Court  was  keeping  out  of  the  way  the  solicitor  had  to  give  all  in- 
formation he  could  to  aid  in  finding  her  {Ramshotham  v.  Senior,  8  Eq.  575). 
As  to  the  cases  between  trustee  and  cestui  que  trust,  see  Bacor^  v.  Bacon,  34 
I,.  J.  Ch.  349. 

Professional  opinions  given  partly  for  the  benefit  of  the  party  requiring 
production  are  not  privileged  {Reynolds  v.  Oodlee,  4  K.  &  J.  88  ;  Talbot  v. 
MarshJUld,  2  Dr.  &  Sm.  549  ;  13  W.  R.  885  ;  Wynne  v.  Sumberston,  27 
Beav.  421 ;  on  appeal,  32  I;.  T.  0.  S.  306).  In  an  action  by  cestuis  que  trust 
against  trustees  to  make  good  a  breach  of  trust,  the  trustees  must  produce 
correspondence  between  themselves  and  their  solicitors  relating  to  the  matters 
in  question  in  the  action  ante  litem  nibtam  {Re  Mason,  22  Ch.  D.  609). 

Where  fraud  is  charged  no  privilege  can  be  claimed  for  documents  relating 
to  the  alleged  fraud  {Phillips  v.  Solmer,  15  W.  R.  578  ;  Feaver  v.  Williams, 

11  Jur.  N.  S.  902 ;  but  see  Mornington  v.  Mornington,  2  J.  &  H.  697 ;  Charl- 
ton V.  Coombes,  4  Giff.  372). 

A  document  once  privileged  is  always  privileged,  e.  g.,  in  future  litigation 
{Bullock  V.  Corry,  3  Q.  B.  D.  356  ;  and  see  Branford  v.  Branford,  4  P.  D.  72). 

(2)  Matters  tending  to  criminate  ;  see  Walters  v.  Earl  of  Shaftesbury,  14  W.  R.  (2)  Tending 
259  ;  Sowes  v.  McKernan,  30  Beav.  547  ;  U.  8.  of  America  v.  McRae,  4  Eq.  to  orimiaate. 
337  ;  Villeboisnet  v.  Tobin,  L.  R.,  4  C.  P.  184  ;  Bill  v.  Campbell,  L.  R.,  10  0.  P. 

222 ;  and  the  cases  oiteApost,  p.  385  ;  but  it  is  not  the  practice  to  allow  either 
of  the  Statutes  of  Elizabeth  to  be  an  excuse  for  resisting  discovery  {Bunn  v. 
Burnt,  12  "W.  R.  561). 

(3)  Documents,  &c.,  which  manifestly  have  no  bearing  on  the  issue  to  be  tried,   (3)  Irrelevant, 
or  which  relate  exclusively  to  the  defendant's  own  title,  or  to  the  evidence 

by  which  his  case  is  to  be  established  {Daw  v.  Eley,  2  H.  &  M.  725  ;  Ingilby 
V.  Shafto,  33  Beav.  31  ;  Commissioners  of  Sewers  v.  Glasse,  15  Eq.  302) ;  and 
see  Owen  v.  Wynn,  9  Ch.  D.  29. 

For  cases  where  the  right  to  discovery  depends  on  the  main  question  at  Where  right 
issue  in  the  action,  so  that  if  the  plaintiff  succeeds  he  wiU  have  the  discovery  depends  on 
as  part  of  the  relief,  see  r.  20,  post,  and  oases  there  cited,  note  (A),  p.  892,  the  issue  of 
post.  the  action. 

The  party  refusing  production  must  show  that  the  documents  in  question  Documents 
relate  to  his  title  and  do  not  relate  to  the  plaintiff's  title  {Clegg  v.  Edmondson,  relating  only 
3  Jur.  N.  S.  299  ;  Lind  v.  Isle  of  Wight  Ferry  Company,  8  W.  R.  640  ;  Bishop  to  defendant's 
of  Winchester  v.  Bmokei;  29  Beav.  479  ;  Felkin  v.  Lord  Herbert,  9  W.  R.  766  ;  title. 
Bolton  V.  Corporation  of  Liverpool,  1  M.  &  E.  88  ;  Jenkyns  v.  Bushby,  14  W.  R. 
531).     Thus  a  purchaser  without  notice  of  a  fee  simple  estate  need  not 
produce  his  title-deeds  to  the  mortgagee  of  a  term  {Sunt  v.  Ehnes,  27  Beav. 
62).     But  a  defendant  cannot  refuse  production  merely  on  the  ground  that 
if  the  plaintiff's  claim  is  unfounded,  he  has  no  interest  in  them  {Greshj  v. 
Mousley,  2  K.  &  J.  288  ;  and  see  Rumbold  v.  Forteath,  3  K.  &  J.  44 ;  Fenier 
V.  Atwool,  14  W.  R.  697 ;  Bugden  v.  South,  26  L.  J.  Ch.  425  ;  Bates  v.  Master 
of  Christ's  College,  Cambridge,  ibid.  449 ;  Quin  v.  Batcliff,  9  W.  R.  65 ;  but 
see  Robson  v.  Flight,  33  Beav.  268).    Production  of  the  Court  rolls  of  a  manor 
was  ordered  in  a  suit  to  establish  a  custom  ( Warrick  v.  Queen's  College,  3  Eq. 
683) ;  but  see  Owen  t.  Wynn. 

Where  a  party  claims  privilege  on  the  ground  that  the  documents  support 
his  own  title,  and  do  not  relate  to  that  of  his  opponent,  his  affidavit  is  con- 
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Ord.  XXXI.  elusive,  unless  the  Court  can  see  from  the  nature  of  the  case,  or  of  the  doou- 

'^ ments,   that  the   party  has  misunderstood  the  effect  of   the  documents  _ 

{SohertsY.  Oppmheim,  26  Ch.  D.  724,  distinguishing  A.-G.  v.  JSmerson,  10' 
Q.  B.  D.  191).     See  also  Zyell  v.  Kennedy,  27  Ch.  D.  1. 
Mortgagee's  A  mortgagee  need  not  produce  the  mortgage  deed  until  he  js  paid  what  is 

title  deeds.  due  {Chiehester  v.  Donegall,  5  Oh.  497) ;  see,  however,  Patoh  v.  Ward,  1  Eq. 

436,  and  observations  of  Lindley,  J.,  W.  N.  (1876),  27 ;  Jones  v.  Jmes,  Kay, 
App.  vi. ;  Sridgeviatery.  Be  Winton,  12  W.  E.  40;  Moward  Y.  Sobinaon,  4 
Drew.  626  ;  Weelcs  v.  Stourton,  13  W.  E.  489  ;  Freeman  v.  Butler,  33  Beav. 
289 ;  Smith  v.  Barnes,  1  Eq.  65  ;  and  as  to  mortgages  made  after  31st  De- 
cember, 1881,  see  the  Conveyancing  Act,  1881,  s.  16. 
(4)  Doou-  4)  Documents  relating   only  to  the  party's  mode   of   conducting  his   case 

mentsrelating  (Ingilbyv.  Shafto,  Zi  Beav.  31 ;   Gandeey,  Stamfield,  4  DeG.  &  J.  1 ;  Beilev. 

to  party's  Stodddrt,  1  M.  &  Gr.  192  ;   Turner  v.  Burkenshaw,  11  W.  E.  851). 

mode  of  con-  See  also  note  to  rule  14,  post,  p.  388. 

ducting  his  It  is  not  necessary  before  the  hearing  of  a  summons  for  leave  to  administer 

case.  interrogatories  to  serve  the  opposite  party  with  a  copy  of  the  proposed  inter- 

Leave  to  rogatories  {Sail  v.  Liardet,  W.  N.  (1883),  165)  ;  nor  on  an  application  for 

administer  in-  leave  to  interrogate  will  the  judge  decide  as  to  the  relevancy  of  particular 

terroo-atories."  interrogatories  (Sail  v.  Liardet  (No.  2),  W.  N.  (1883),  176,  194).     For  oases 

"  ■  where  leave  has  been  given  to  interrogate,  see  Jones  v.  London  Soad  Car  Co., 

W.  N.  (1883),  196;  milier  v.  Bllis,  W.  N.  (1884),  9.  Where  the  action 
related  to  land  in  Ireland,  and  an  action  had  been  commenced  there,  though 
subsequently  to  the  English  action,  Pearson,  J.,  refused  leave  to  interrogate, 
but  ,the  Court  of  Appeal  reversed  this  decision  {Sounston  v.  Marquis  of  Sligo, 
W.  N.  (1884),  29).  Leave  will  be  refused  where  the  desired  information  can 
be  obtained  by  particulars  [O'Meara  v.  Stone,  W.  N.  (1884),  72).  A  petitioner 
for  the  revocation  of  a  patent  was  allowed  to  interrogate  the  claimant  {He 
Saddan,  W.  N.  (1884),  192). 


Offer  to 
deliver  par- 
ticulars, &o. 
to  be  taken 
into  account. 


Costs  of  im- 
proper inter- 
rogatories. 


Form  of  in- 
terrogatories. 


2.  In  deciding  upon  any  application  for  leave  to  exiibit  interroga- 
tories, the  Court  or  judge  shall  take  into  account  any  offer  which  may 
be  made  by  the  party  sought  to  be  interrogated,  to  deliver  particulars, 
or  to  make  admissions,  or  to  produce  documents  relating  to  the  matter 
in  question,  or  any  of  them. 

3.  In  adjusting  the  costs  of  the  cause  or  matter  inquiry  shall  at  the 
instance  of  any  party  be  made  into  the  propriety  of  exhibiting  such  in- 
terrogatories, and  if  it  is  the  opinion  of  the  taxing  officer  or  of  the 
Court  or  judge,  either  with  or  without  an  application  for  inquiry,  that 
such  interrogatories  have  been  exhibited  unreasonably,  vexatiously,  or 
at  improper  length,  the  costs  occasioned  by  the  said  interrogatories 
and  the  answers  thereto  shall  be  paid  in  any  event  by  the  party  in 
fault  (o). 

(o)  As  to  the  costs  of  improper  matter  generally,  see  Ord.  LXV.  r.  27  (20), 
post. 

4.  Interrogatories  shall  bp  in  the  Porm  No.  6  in  Appendix  B.,  with 
such  variations  as  circumstances  may  require  (_p). 


[p]  For  this  form,  see  post. 


Interrogating      5-  If  ^^y  party  to  a  cause  or  matter  be  a  body  corporate  or  a  joint 

officer.  See.  of  gtock  company,  whether  incorporated  or  not,  or  any  other  body  of 

'     persons,  empowered  by  law  to  sue  or  be  sued,  whether  in  its  own 

name  or  in  the  name  of  any  officer  or  other  person,  any  opposite  party 

may  apply  for  an  order  allowing  him  to  deliver  interrogatories  to  any 
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member  or  officer  of  such  corporation,  company  or  body,  and  an  order   Ord.  XXXI. 
may  be  made  accordingly  (y).  — 


Ai^nl       "  ^?^^.  *?  ™^^«  ^^  officer  of  a  company  a  party  for  the  purpose  of  Company  or, 

rh^J^^l'n?  -^  r^  IS  done  the  name  of  the  officer  -will  be  struck  out  {mison  v.  corporation. 

,•=  L       ffi  u"        '•   ^  member  of  a  company  should  not  be  interrogated  if  there 

Pn     ^?r^T^7!i^°^'^■y^^  t'le  ""eqiiired  information  {Berkeley/  v.  Standard  Discount 

^ ,.'  }/'  ^?-  y-  ^i)-     When  a  corporation  answers  by  an  officer  who  is  also  its 

soucitor  in  the  action,  he  cannot  refuse  to  answer  on  the  ground  of  privilege 

[Matjor  of  Swansea  r.  Quirk,  5  C.  P.  D.  106).     As  to  the  duty  of  a  corporation  with 

respect  to  disooyery,  see  Att.-Gen.  v.  Burgesses  of  East  Retford,  2  My.  &  K.  40 : 

Southwark  Water  Co.  v.  Quick,  3  Q.  B.  D.  p.  321.  J      >  1 

A  corporation  sole  may  be  interrogated  as  if  he  were  a  private  individual,  see  Corporation 
Uaniell,  vol.  u.  p.  1812.  ^^^^ 

A  foreign  state  or  power  suing  as  plaintiflE  is  bound  to  name  a  person  to  give  -p    '.        ,   , 
discovery  at  the  instance  of  an  opposite  party ;  see  S^Uic  of  Costa  Eka  v.  BrlaSger,  ^°''^^S^  state, 
TIT-       7-   ■  }l\i    ^"^^  ^'"'^^  "f  -^»»«'"««ff  V-.  Wagner,  2  Ch.  582  ;  Republic  of  Feru  v. 
Weguehn   20  Eq.  140  ;  Frioleau  v.  Vnited  States,  2  Eq.  659  ;   Eepublic  of  Uheria  v. 
Moye,  1  App.  Cas.  139.  -x  ,       j-  j 

As  to  getting  discovery  from  the  official  liquidator  in  a  winding-up,  see  Re  Con-  Official 

tract  Corporation,  GoochU  Case,  7  Ch.  207 ;  Barned^s  Banking  Co.,  2  Ch.  350.  Uquidator. 

As  to  inquiries  from  agentg,  see  Bokkow  v.  Fisher,  10  Q.  B.  D.  161 ;  Rashothmi  t.  Ap-niitB 

Shropshire  TTmm  Co.,  24  Ch.  J>.  110.  Agents. 

6.  Any  objection  to  answering  any  one  or  more  of  several  inter-  Objection  to 
rogatories  on  the  ground   that  it  or  tbey  is   or   are  scandalous   or  be  teken  L*° 
irrelevant,  or  not  lon&fide  for  the  purpose  of  the  cause  or  matter,  or  affidavit  in 
that  the  matters  inquired  into  are  not  sufficiently  material  at  that  *"^"^'^'^- 
stage,  or  on  any  other  ground,  may  be  taken  in  the   affidavit  in 
answer  (r). 

(»•)  As  to  scandal,  see  Ord.  XIX.  r.  27,  and  note  thereto,  ante,  p.  360.  Scandal. 

_  The  following  cases  may  be  consulted  as  to  the  propriety  or  impropriety  of  par-   j 
ticular  interrogatories :  Bade  v.  Jacobs,  3  Ex.  D.  335  (conversations  with  deceased  f-™P''°Pf'^  P" 
person) ;  Johns  v.  James,  13  Ch.  D.  370  (inquiry  ae  to  the  truth  of  allegations  in   *e™g3,tones. 
statement  of  claim) ;  Saunders  v.  Jones,  7  Ch.  D.  435  (inquiry  as  to  specific  acts  of 
misconduct  in  action  for  wrongful  dismissal) ;  Benbow  v.  Low,  16  Ch.  B.   93  (an 
attempt  to  learn  the  details  of  the  evidence  of  the  other  side)  ;  Lyon  v.  Tweddell, 
13  Ch.  B.  375  ;  RowcUffe  v.  Leigh,  6  Ch.  D.  256  ;  Mansfield  v.  ChiUerhousc,  4  Ch.  D. 
82   (inquiry  as  to  irrelevant  breach  of  trust) ;  Parker  v.    Wells,  18  Ch.   D.   477 ; 
Att.-Gen.  v.  Gaskill,  20  Ch.  D.  619  ;  Sheward  v.  Lord  Lonsdale,  5  C.  P.  D.  47. 

A  party  may  object  to  answer  questions  tending  to  criminate  him  (Fisher  \.  Owen,  Questions 
8  Ch.  D.  645;  Webb  v.  Fast,  5  "Ek.  D.  108;  Lamb  t.  Munster,  10  Q.  B.  D.  110;  tending  to 
Atthusen  v.  Labouchere,  3  Q.  B.  D.  654).  criminate. 

Where  a  party  by  his  answer  claims  privilege,  the  Court  will  not  go  behind  his 
answer  unless  it  appears  clearly  either  from  the  answer  itself  or  some  incorporated 
document  that  the  claim  is  bad  [Lyell  v.  Kennedy,  27  Ch.  D.  1). 

In  an  action  to  recover  land  the  plaintiff  is  entitled  to  discovery  as  to  all  matters  Action  to 
relevant  to  his  own  and  not  to  the  defendant's  case  {Lyell  v.  Kennedy,  8  App.  Cas.  217  ;  recover  land 
Sorton  T.  Bott,  2  H.  &  N.  249  ;  26  L.  J.  Ex.  267). 

7.  Any  interrogatories  may  be  set  aside  on  the  ground  that  they  Setting  aside 
have  been  exhibited  unreasonably  or  vexatiously  (*),  or  struck  out  on  ™t  j^Jt    ^ 
the  ground  that  they  are  proHx,  oppressive,  unnecessary,  or  scandalous ;  gatories. 
and  any  application  for  this  purpose  may  be  made  within  seven  days 
after  service  of  the  interrogatories  {t). 

{«)  As  to  these  words,  see  Oay  v.  Labouchere,  4  Q.  B.  D.  p.  207.  "Unreason- 

\f)  This  rule  only  applies  to  cases  where  inteirogatories  should  not  have  been  ably  or  vexa- 
exhibited  at  all,  and  then  only  where  no  leave  has  been  obtained  to  exhibit  them  ;  tiously." 
the  objection  that  any  particular  interrogatory  is  improper  must  be  taken  in  the 
affidavit  in  answer,  under  r.  6  ;  see  Melhroy  v.  Dtmcan,  W.  N.  (1884),  48. 
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8.  Interrogatories  shall  he  answered  by  affidavit  to  be  filed  within 
ten  days,  or  within  such  other  time  as  a  judge  may  allow  (m). 

(»)  A  member  of  a  company  who  has  been,  interrogated  cannot  refuse  to  file  his 
answer  until  he  has  been  paid  his  costs,  nor  wiU  the  Court  make  an  order  for  pay- 
ment of  his  costs  separately  from  those  of  the  company  {Bm'Tieley  v.  Standard  Sis- 
count  Co.  13  Oh.  D.  97). 

For  form  of  order  to  extend  the  time,  see  Weston  v.  Cofim,  W.  N.  (1869),  74. 
The  application  must  be  supported  by  afSdavit  {Brown  v.  Zee,  11  Beav.  162).  In 
£i/nff  V.  Clark,  13  Beav.  92,  the  time  for  answering  was  extended  on  five  successive 
occasions. 

9.  An  affidavit  in  answer  to  interrogatories  shall,  unless  otherwise 
ordered  hy  a  judge,  if  exceeding  ten  folios  {v),  be  printed  and  shall  be 
in  the  Form  No.  7  in  Appendix  B.  with  such  variations  as  circumstances 
may  require. 

[v)  A  folio  is  seventy-two  words  (Ord.  LXV.  r.  27  (14) ). 

As  to  the  discretion  of  the  Court  to  dispense  with  the  printing  of  a  schedule  to 
the  affidavit,  see  Webb  v.  Bornford,  46  L.' J.  Oh.  288  ;  W.  N.  (1877),  5. 
For  the  form  here  referred  to,  see  post. 

10.  No  exceptions  shall  be  taken  to  any  affidavit  in  answer,  but  the 
sufficiency  or  otherwise  of  any  such  affidavit  objected  to  as  insufficient 
shall  be  determined  by  the  Court  or  a  judge  on  motion  or  summons  {vv)i 

{m)  The  duty  of  the  Court  under  rules  10  and  11  is  limited  to  considering  the 
sufficiency  or  insufficiency  of  the  answer,  i.  e.,  whether  the  party  interrogated  has 
answered  that  which  he  has  no  excuse  for  not  answering ;  and  only  in  case  of  in- 
sufficiency can  it  require  a  further  answer  [Zyell  v.  Kennedy,.  27  Ch.  D.  1). 

11.  If  any  person  interrogated  omits  to  answer,  or  answers  insuffi- 
ciently, the  party  interrogatiug  may  apply  to  the  Court  or  a  judge  for 
an  order  requiring  him  to  answer,  or  to  answer  further,  as  the  case 
may  be.  And  an  order  may  be  made  requiring  him  to  answer  or 
answer  further,  either  by  affidavit  or  by  vivd  voce  examination,  as  the 
judge  may  direct  (w). 

[w)  The  application  should  be  by  summons  at  chambers  {Chesterfield  v.  Blach, 
24  W.  E.  783 ;  13  Ch.  D.  138,  n.),  which,  in  the  case  of  a  summons  for  a  further 
answer,  should  specify  the  interrogatories  or  parts  of  interrogatories  to  which  a 
further  answer  is  required  {Anstey  v.  North  Wookoieh  Co.,  11  Ch.  D.  439).  See  also 
Chwreh  v.  Perry,  36  L.  T.  513;  Ashby  v.  Taylor,  38  L.  T.  44. 

An  answer  may  be  ' '  insufficient ' '  by  reason  of  its  containing,  in  addition  to  the 
information  required,  impertinent  or  otherwise  objectionable  matter  {Peyton  v. 
Marting,  L.  E.  9  C.  P.  9  ;  Lyell  v.  Kennedy,  27  Ch.  D.  28  ;  and  see  Furher  v.  King, 
29  W.  E.  436). 

As  to  the  costs  occasioned  by  an  insufficient  answer,  see  Litchfield  v.  Jones,  W.  N, 
(1884),  218.  Under  the  old  practice  whether  exceptions  were  allowed  {Newton  v. 
Dimes,  3  Jur.  N.  S.  583),  or  overruled  {Stent  v.  Wickens,  5  De  G.  &  Sm.  384),  the 
costs  followed  the  result  (comp.  Willis  v.  Childe,  13  Beav.  464) ;  and  such  costs  were 
payable  immediately  {Tliomas  v.  JRmolings,  27  Beav.  376).  But  it  was  said  that  they 
should  be  asked  for  by  the  successful  party  {Sarp  v.  Lloyd,  4  K.  &  J.  £8 ;  Crossley 
V.  Stewart,  2  N.  E.  57).  But  where  an  interrogatory  included  several  questions 
which  ought  to  have  been  distinct,  and  exceptions  as  to  such  interrogatory  were 
only  partly  allowed,  the  defendant  had  not  to  pay  costs  {Jiimgton  v.  Waite,  15  W.  E, 
53). 

Where  some  exceptions  were  allowed  and  others  overruled,  the  costs  of  those 
allowed  were  set  off  against  those  overruled  {Willis  v.  Childe;  Dally -v.  Worhan, 
32  Beav.  69).         -  '  - 


1?.  Any  party  may,  without  filing  any  affidavit,  apply  to  the  Court 


Order  for 

documents.      °^  ^  judge  for  an  order  directing  any  other  party  to  any  cause  or  matter 
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to  make  discovery  on  oath,  of  the  documents  which,  are  or  have  been  in  Ord.  XXXI. 
his  possession  or  power,  relating  to  any  matter  in  question  therein. 
On  the  hearing  of  such  application  the  Court  or  judge  may  either 
refuse  or  adjourn  the  same,  if  satisfied  that  such  discovery  is  not 
necessary,  or  not  necessary  at  that  stage  of  the  cause  or  matter,  or 
make  such  order,  either  generally  or  limited  to  certain  classes  of  docu- 
ments, as  may,  in  their  or  his  discretion,  be  thought  fit  (a;). 

(x)  An  order  for  discovery  of  documents  may  be  made  against  a  next  friend  Against 
[Miagimonv.  Sail,  10  Ch.  D.  235  ;  but  see  Se  Corsellis,  "W.  N.  (1883),  60  ;  31 W.  R.  '^liom  order 
414) ;  in  a  petition  of  right  against  the  suppliant  [Tomline  v.  The  Qicem,  i  Ex.  D.  "^^^  ^^  made. 
252),  but  not  against  the  Crown  [Thomas  v.  The  Queen,  L.  R.   10  Q.  B.  44) ;  and 
against  a  third  party  who  has  appeared  (MaeAllisterv.  Bishop  of  Rochester,  5  0.  P.  B. 
194).     See  also  Re  M'Veagh,  1  De  G.  J.  &  S.  399  ;  Newland  v.  Steer,  11  Jur.  N.  S. 
596.  ' 

An  ofBcial  liquidator  will  not  be  ordered  to  make  an  affidavit  as  to  documents  Official 
except  under  special  circumstances  [Re  Mutual  Society,  22  Ch.  D.  714).  liquidator. 

A  party  who  has  not  obtained  an  order  for  discovery  of  documents  cannot  get 
such  discovery  by  means  of  interrogatories  which  he  has  obtained  leave  to  admi- 
nister [Jacobs  V.  Great  Westehi  Ry.  Co.,  W.  N.  (1884),  33). 

A  plaintiff  will  in  general  be  entitled  to  discovery  of  documents  after,  but  not  Time, 
before,  delivery  of  a  statement  of  claim  ;  see  Cashin  v.  Craddoclc,  2  Ch.  D.  140  ; 
Davies  v.  William,  13  Ch.  D.  550  ;    Union  Bank  v.  Xa/nby,  Hid.  239 ;  SancocTc  v. 
Guerin,  4  Ex.  D.  3  ;  Republic  of  Costa  Rica  v.  Strousberg,  11  Ch.  D.  323  ;  Phillips  v. 
Fhillips,  40  L.  T.  815. 

Where  administration  to  an  intestate's  estate  had  been  granted  to  the  solicitor  to 
the  Treasury,  and  subsequently  an  alleged  next  of  kin  instituted  a  suit  and  asked 
discovery  as  to  documents,  it  was  held  that  the  affidavit  as  to  documents  need  not 
be  made  until  a,  primd  faeie  case  had  been  made  by  the  plaintiff  [Zane  v.  Gray,  16 
Eq.  552). 

The  defendant  must  make  the  affidavit,  though  he  insists  that  he  cannot  be  com- 
pelled to  produce  any  documents,  for  the  question  of  liability  to  production  is  dis- 
tinct from  the  question  of  sufficiency  of  affidavit  [Ifew  British  Co.  v.  Feed,  3  C.  P.  D. 
196  ;  Rumbold  v.  Forteath,  3  K.  &  J.  44  ;  Lazarus  v.  Monley,  6  Jur.  N.  S.  1119 ; 
Nicoll  V.  Jones,  13  W.  R.  451 ;  and  comp.  Taylor  v.  Rmdell,  Cr.  &  Ph.  104,  111 ; 
Fortescue  v.  Fortcscue,  24  W.  R.  945) ;  see,  too,  as  to  the  necessity  of  making  the 
affidavit,  Manby  v.  Bewicke,  27  L.  T.,  0.  S.  55  ;  Quin  v.  Ratclif,  9  W.  R.  65  ;  San- 
slip  V.  Kitton,  1  De  Gr.  J.  &  S.  440  ;  Evans  v.  Zouis,  L.  R.  1  C.  P.  656. 

An  affidavit  of  documents  is  conclusive  against  the  party  seeking  discovery  unless  Affidavit, 
it  can  be  shown  from  the  affidavit  itself,  or  from  the  documents  referred  to  in  it,   how  far 
or  from  admissions  in  the  pleadings,  that  it  is  insufficient,  in  which  case  an  order  conclusive, 
will  be  made  for  a  further  affidavit,  or  leave  may  be  obtained  to  administer  in- 
terrogatories ;  but  it  cannot  be  shown  by  a  contentious  affidavit  that  the  affidavit 
of  documents  is  insufficient ;  see  Robinson  v.  Biulqett,  W.  N.  (1884),  94  ;  Jones  v. 
Monte  Video  Gas  Co.  (C.  A.),  5  Q.  B.  D.  556;  A.-G.  v.  Fmerson,  10  Q..  B.  D.  191 ; 
Fonsonby  v.  Sartley,  W.  N.  (1883),  13,  44  ;   Compagnie  Financihre  v.  Peruvian  Guano 
Co.,  11  Q.  B.  D.  55.     Nor  can  there  be  any  cross-examination  on  the  affidavit  as  to 
documents  [Manby  v.  Bewicke  (No.  2),  8  De  Gr.  M.  &  Gr.  470 ;  Newall  v.  Telegraph 
Co.,  2  Eq.  756 ;  Alcock  v.  Gill,  W.  N.  (1869),  270).     See  also,  as  to  insufficiency  of 
the  affidavit,  Wright  v.  Pitt,  3  Ch.  809;  A.-G.  v.  Castleford  Zoeal Board,  21  W.  R. 
117  ;  Saull  v.  Broicne,  17  Eq.  402  ;  Mel  v.  Mel,  1  De  G.  J.  &  S.  468  ;   Westminster 
Co.  V.  Clayton,  12  "W.  R.  123  ;  Bowes  v.  Fernie,  3  My.  &  C.  632  ;  Minet  v.  Morgan, 
8  Ch.  361. 

Documents  are  material  to  the  matters  in  question  in  the  action  if  it  is  not  un-  What  doeu- 
reasonable  to  suppose  that  they  may  contain  information  enabling  the  party  seeking  ments  mate- 
discovery  either  to  advance  his  own  case  or  to  damage  that  of  his  opponent  [Com-  rial. 
pagnie Fmanciere  v.  Pertivian  Guano  Co.,  11  Q,.  B.  D.  55,  where  a  further  affidavit 
was  ordered). 

Even  though  a  defendant  is  in  contempt  for  non-complianoe  with  orders  of  the  Where 
Court,  he  is  entitled  to  take  any  steps  required  for  the  purposes  of  his  defence ;  and  defendant 
where  a  defendant  being  in  contempt  for  not  having  made  an  affidavit  as  to  doou-  in  contempt, 
ments,  applied  for  an  order  that  the  plaintiff  should  make  an  affidavit  of  documents, 
James,  V.-C,  held  he  was  entitled  to  the  order,  but  the  affidavit  and  production  by 
the  plaintiff  were  to  be  after  an  affidavit  and  production  by  the  defendant  [Saldane 
v.  Mekford,  7  Eq.  425). 
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Ord.  XXXI.  13.  The  affidavit,  to  be  made  hj  a  party  against  whom  such  order  aS 
Affidavit  to  "  ^^  mentioned  in  the  last  preceding  rule  has  been  made,  shall  specify 
specify  doou-  which,  if  any,  of  the  documents  therein  mentioned  he  objects  to  pro- 
Sriectedtobe  '^'^*'®'  ^^^  ^*  ^^^^  ^®  ^^  ^^^  Form  No.  8  in  Appendix  B.,  with  such 
produced.        variations  as  circumstances  may  require  M, 

Objections  to  (y)  For  the  form  of  the  affidavit,  see  post ;  it  should  be  adhered  to  as  far  as  pos- 
production.       sible  {Anon.  W.  N.  (1876),  39)  ;  and  see  Woodhatch  v.  FreelaM,   11  W.  E.  398  ; 

Mansell  v.  Feeney,  2  J.  &  H.  320.     The  grounds  of  objection  to  production  must  be 

clearly  stated  in  the  affidavit  [Garchier  v.  Irvin,  4  Ex.  D.  49  ;  Webb  v.  East,  5  Ex.  D. 

108). 
As  to  what  is  a  sufficient  description  of  documents  in  the  affidavit,  see  Taylor  v. 

fatten,  i  Q.  B.  D.   85 ;  Inman  v.  Whitlei/,  i  Beav.  548 ;  Phelps  v.  Olive,  4  Beav. 

599,  n. ;  Forteacue  v.  Fortescue,  24  W.  K.  945  ;  34  L.  T.  847 ;   Taylor  v.  Oliver,  W.  N. 

(1876),  241  ;  34  L.  T.  902;  BewickeT.  Graham,  7  Q.  B.  D.  400.     An  affidavit  of 

improper  length  will  be  ordered  to  be  taken  off  the  file,  with  costs  ( Walker  v.  Poole, 

21»Ch.  D.  835,  and  cases  there  cited). 
As  to  costs  of  perusing  the  affidavit,  see  Betts  v.  Clemer,  7  Ch.  513. 
Insufficiency         If  the  affidavit  is  considered  to  be  informal  or  insufficient,  a  summons  should  be 
of  affidavit.       taken  out  to  consider  its  sufficiency  (Daniell,  vol.  ii.  p.  1838  ;  Robinson  v.  Webster, 

W.  N.  (1869),  81). 
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14.  It  shall  be  lawful  for  the  Court  or  a  judge,  at  any  time  during 
the  pendency  of  any  cause  or  matter,  to  order  the  production  by  any 
party  thereto,  upon  oath,  of  such  of  the  documents  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  such  cause  or  matter,  as 
the  Court  or  judge  shall  think  right ;  and  the  Court  may  deal  with 
such  documents,  when  produced,  in  such  manner  as  shall  appear 
just(z). 

(z)  Production  is  a  matter  of  right  and  not  a  matter  in  the  discretion  of  the  judge, 
provided,  of  course,  that  the  documents  are  not  privileged  ;  see  Bustros  v.  White,  1 
Q.  B.  D.  423  ;  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644.  For  the  principal 
grounds  of  objection  to  discovery  or  production,  see  note  [n)  to  rule  1,  ante,  p.  382  ; 
and  DanieU,  vol.  ii.  p.  1862. 

An  order  may  be  made  to  produce  documents  for  the  purpose  of  an  appeal  [Me 
National  Funds  Asstirance  Co.,  W.  N.  (1876),  192). 

A  party  must  produce  relevant  documents  in  the  possession  of  his  solicitor  or 
agent,  and  cannot  refuse  because  the  solicitor  says  they  are  irrelevant,  unless  he 
himseK  has  inspected  them  [M'lntosh  v.  Great  Western  My.  Co.,  4  De  Gr.  M.  &  G. 
544  ;  Manby  v.  BewicJce  (3),  8  Tie  G-.  M.  &  Gr.  476) ;  nor  can  the  solicitor  refuse, 
because  he  claims  his  ordinary  lien  [Loekett  v.  Carey,.  10  Jur.  N.  S.  144  ;  ESpe  v. 
Ziddell,  7  De  Gr.  M.  &  Gr.  331 ;  Me  Cameron's  Coalbrook  Company,  lb  Beav.  1) ;  see  Me 
Gregson,  26  Beav.  87;  North  \.  Suber,  29  Beav.  437;  Vale\.  Oppert,  10  Ch.  340; 
Belaneyy.  Ffrench,  8  Ch.  918  ;  and  cases,  infra,  on  documents  in  pavra.  If  they  are 
the  agent's  private  property,  they  need  not  be  produced  [Cok/er  v.  Ooh/er,  9  W.  B. 
452  ;  but  see  Bishop  of  Winchester  v.  Bowker,  ibid.  404). 

"Where  the  documents  ordered  to  be  produced  are  in  a  foreign  country,  the  party 
required  to  produce  them  must  show  not  only  that  it  would  be  difficult  to  obtain 
them,  but  that  he  has  tried  and  failed  [Mertens  v.  Saigh,  11  "W.  E.  792) ;  and  as  to 
documents  abroad,  see  Freeman  v.  FavrlAe,  3  Mer.  44. 

Documents  in  the  possession  of  a  stranger  to  the  suit  previously  to  its  institution 
cannot  be  ordered  to  be  produced  in  his  absence  (Burbridge  v.  Mobinson,  2  M.  &  Gr* 
244 ;  see  Bovill  v.  Cowan,  18  W.  B.  533) ;  and  if  such  person  has  covenanted  to 
produce  the  documents  for  the  maintenance  and  justification  of  the  title  of  a  party 
to  the  smt,  he  cannot  be  ordered  to  produce  them  in  a  suit  hostile  to  such  party 
[Bethell  v.  Casson,  1  H.  &  M.  806) ;  but  full  information  must  be  given  as  to  the 
nature  of  such  documents. 

Similarly,  where  a  person,  not  a  party  to  the  suit,  has  a  joint  interest  in  the 
documents  [Fdmonds  v.  Foley,  30  Beav.  282  ;  Ba/yley  v.  Cass,  10  W.  B.  370  ;  Ford  v. 
Dolphin,  1  Dr.  222;  Zord  Fglintony.  Lamb,  14  W.  B.  170),  the  documents  will  be 
protected  {Murray  v.  Walter,  Or.  &  Ph.  114  ;  Kearsley  y.  Philips,  10  Q.  B.  D.  465) ; 
but  f uU  information  must  be  given  in  the  affidavit  {Bovill  v.  Cou-an,  39  L.  J.  Ch. 
768,  and  see  observations  of  Lord  Cottenham  in  Taylor  v.  Mimdell,  Cr.  &  Ph.   104, 
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■^  V'"t,  '^^''^>  directors  of  a  company  could  not  be  ordered  to  produce  documents  in    Ord.  XXSI, 

■which  other  directors  had  a  joint  interest  {reiiiiei/  v.  Goode,  1  Dr.  474  ;  Seid  v.    '■ 

Zanghis,  1  M.  &  G.  627;  lazarus  v.  MozUy,  5  Jur.  N.  S.  H20 ;  Budley  t.  Mao- 

dongall,  7  Ch.  312  ;  but  of.  Flant  v.  Kendrick,  L.  E.  10  0.  P.  692).     And  see,  for 

other  cases  of  joint  interest,  Liddell  v.  Norton,  Kay,  App.  xi,  where  the  documents  Documents 

had  been  pawned  before  the  institution  of  the  suit,  and  the  defendant  was  too  poor  in  pawn. 

to  redeem  them ;  iJ«  Williams,  7  Jur.  N.  S.  323  ;  North  v.  Suher,  29  Beav.  437. 

So  no  order  can  be  made  for  inspection  of  documents  in  the  custody  of  the  Court  Documents  in 
having  jurisdiction  in  lunacy  ( Vivian  v.  Little,  H  Q.  B.  D.  370).  custody  of  a 

But  where  a  defendanthad  in  his  possession  letters  written  to  him  by  a  person  Court, 
not  party  to  the  suit,  which  were  admitted  to  be  material,  he  was  compelled  to  Third  party's 
produce  them,  though  they  were  marked  "private  and  confidential,"  and  though  interest, 
ttie  sender  objected  to  the  production  {Sopkinson  v.  lord  Burghley,  2  Ch.  447 ;  15 
W.  R.   543,  where  Lord  Cairns,  L.  J.,  said,  "the  sender  of  the  letter  must  be 
supposed  to  have  given  an  authority  to  the  receiver  to  use  it  for  every  lawful 
purpose,  and  it  has  been  held  that  publication  is  not  such  a  lawful  purpose.     But 
if  there  can  be  one  purpose  more  lawful  than  another,  it  would  be  to  produce  the 
letter  in  a  court  of  justice  for  the  furtherance  of  the  ends  of  justice  ") ; .  and  see 
Fmkethman  v.  WTiite,  2  "W.  R.  380 ;  Zee  v.  Hammerton,  12  "W.  R.  975,  where  the 
report  of   a  medical  officer  of  an  insurance  company  being  material,  had  to  be 
produced,  though  confidential.      An  undertaking  not  to  use  the  letters  for  any  Private 
collateral  purpose  must  be   given  in   such  a   case  {Sopkinson  v.  Lord  Burghley ;  letters. 
Richardson  v.  Hastings,  7  Beav.  354) ;  and  generally  when  the  plaintiff  obtains  an 
order  for  production  and  inspection  of  documents,  he  does  so  u.pon  an  implied  under-, 
taking  not  to  make  public  any  information  so  obtained,  or  to  communicate  such 
information  to  persons  not  parties  to  the  suit  ( Williams  v.  The  Prinee  of  Wales  Asstir- 
aiiee  Co.,  23  Beav.  338) ;  and,  it  seems,  the  Court  would  grant  an  injunction  to 
restrain  him  from  so  doing  {ibid.).     See,  too,  Reynolds  v.  Godlee,  4  K.  &  J.  88  ;  and 
Enthoven  v.  Cobb,  5  De  G.  &  Sm.  595  ;  on  appeal,  2  De  G.  M.  &  G.  632 ;  Bowen  v. 
Pearson,  11  W.  R.  819 ;  Sutchinson  v.  Glover,  I  Q.  B.  D.  138. 

Where  a  co-defendant  has  an  interest  in  the  documents  scheduled,  he  should  be  What  inf or- 
served  with  the  summons  to  produce  {Gresley  v.  Mousley,  2  K.  &  J.  288).     Even  if  mation  must 
the  Court  should  hold  that  there  are  grounds  for  not  ordering  production  of  the  be  given  as 
documents  on  account  of  a  third  person's  interest  therein,  still  the  party  must  give  to  protected 
all  the  information  in  his  power  as  to  such  documents  as  he  has  partial  possession  documents, 
of,  and  make  discovery  of  tiieir  contents  so  far  as  they  are  material  {Tayhry.  Rundell, 
Cr.  &  Ph.   104  ;  Bovill  v.  Cowan,  15  W.  R.  608  ;   Clinch  v.  Financial  Corporation, 
2  Eq.  271).      And  as  to  the  expense  of  getting  such  information,  see  Bethell  v. 
Casson,  1  H.  &  M.  806. 

As  to  relevancy,  see  note  {x),  supra.     It  has  been  doubted  whether  a  document  Relating  to 
required  only  for  comparison  of  handwriting  is  a  relevant  document  ( Wilson  v.  matters  in 
Thombury,  17  Eq.  517).  question. 

15.  Every  party  to  a  cause  or  matter  sliall  be  entitled,  at  any  time,  Notice  to 
by  notice  in  writing,  to   give  notice  to  any  other  party,   in  wliose  ^°  ^^0^"^ 
pleadings   or   affidavits  (a)  reference  is  made  to   any  document,   to  documents 
produce  sucli  document  for  the  inspection  of  the  party  giving  such  '^ig®^^*"^,^ 
notice,  or  of  his  solicitor,  and  to  permit  him  or  them  to  take  copies  afadavits. 
thereof ;  and  any  party  not  complying  with  such  notice  shall  not  after- 
wards be  at  liberty  to  put  any  such  document  in  evidence  on  his  behalf 
in  such  cause  or  matter,  unless  he  shall  satisfy  the  Court  or  a  judge 
that  such  document  relates  only  to  his  own  title,  he  being  a  defendant 
to  the  cause  or  matter,  or  that  he  had  some  other  cause  or  excuse 
which  the  Court  or  judge  shall  deem  sufficient  for  not  complying  with 
such  notice :  in  which  case  the  Court  or  jud^e  may  allow  the  same  to 
be  put  in  evidence  on  such  terms  as  to  costs  and  otherwise  as  the  Court 
or  judge  shall  think  fit  {V). 

{a)  These  words  include  particulars  of  claim  (Cass  V.  Ji^sraZf?,  W.  N.  (1884),  18).   "Pleadingsor 
(*)  Under  this  rule  production  wiU  be  ordered  at  once  of  documents  referred  to  in  affidavits." 
the  pleadings,  unless  some  good  reason  against  it  can  be  shown ;  see  Quilter  v, 
SeatVy,  23  Ch.  D.  42  ;  Webster  v.  Whewall,  15  Ch.  D.  120.    The  privilege  claimed 
for  documents  is  not  lost  by  their  being  referred  to  in  the  pleadings ;  the  penalty 
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iy  agent. 


for  non-production  is  that  ttey  cannot  afterwards  be  used  in  evidence  {Roberts  v. 
.   Oppenheim,  26  Oh.  D.  724). 

No  costs  of  a  notice  or  inspection  under  this  rule  mil  be  aUowed  unless  there  was 
good  reason  for  it  (Ord.  LXV.  r.  27  (17) ). 

16.  Notice  to  any  party  to  produce  any  documents  referred  to  in  Ms 
pleading  or  affidavits  shall  be  in  tlie  Form  No.  9  in  Appendix  B.,  witli 
sucli  variations  as  circumstances  may  require  (c). 

(c)  For  this  form,  see  post. 

17.  The  party  to  -whom  such  notice  is  given  shall,  -within  two  days 
from  the  receipt  of  such  notice,  if  all  the  documents  therein  referred  to 
have  been  set  forth  by  him  in  such  affidavit  as  is  mentioned  in  rule  13, 
or  if  any  of  the  documents  referred  to  in  such  notice  have  not  been  set 
forth  by  him.  in  any  such  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  the  party  giving  the  same  a  notice 
stating  a  time  within  three  days  from  the  delivery  thereof  at  which  the 
documents,  or  such  of  them  as  he  does  not  object  to  produce,  may  be 
inspected  at  the  office  of  his  solicitor,  or  in  the  case  of  bankers'  books, 
or  other  books  of  account,  or  books  in  constant  use  for  the  pTirposes  of 
any  trade  or  business,  at  their  usual  place  of  custody,  and  stating 
which  (if  any)  of  the  documents  he  objects  to  produce,  and  on  what 
ground  {d).  Such  notice  shall  be  in  the  Form  No.  10  in  Appendix  B., 
with  such  variations  as  circumstances  may  require  (e). 

{d)  This  provision  as  to  books  in  use  in  business  merely  adopts  the  old  practice  in 
Chancery ;  see  Mertms  v.  HaigJi,  Johns.  735  ;  Hooper  v.  Crumm,  2  J.  &  H.  602.  As 
to  costs  where  documents  are  produced  at  the  solicitor's  office,  see  Brown  v.  Sewell, 
16  Ch.  T>.  517. 

(«)  For  this  form,  see  post. 

18.  If  the  party  served  with  notice  under  rule  17  omits  to  give  such 
notice  of  a  time  for  inspection  or  objects  to  give  inspection,  or  offers 
inspection  elsewhere  than  at  the  office  of  his  solicitor,  the  judge  may, 
on  the  application  of  the  party  desiring  it,  make  an  order  for  inspection 
in  such  place  and  in  such  manner  as  he  may  think  fit ;  and,  except  in 
the  case  of  documents  referred  to  in  the  pleadings  or  affidavits  of  the 
party  against  whom  the  application  is  made,  or  disclosed  in  his  affidavit 
of  documents,  such  appHeation  shall  be  founded  upon  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that  the  party  apply- 
ing is  entitled  to  inspect  them,  and  that  they  are  in-  the  possession  or 
power  of  the  other  party  (/). 

(/)  If  the  defendant  is  required  to  produce  or  obtain  information  as  to  deeds,  &c., 
not  in  his  possession,  he  is  entitled  to  have  the  costs  of  so  doing  first  tendered  to 
him  {Bethell  v.  Casson,  1  H.  &  M.  806) ;  see  note  to  r.  14,  mte. 

A  plaintiff  who  obtains  the  common  order  for  production  may  inspect  documents 
which  are  ordinarily  produced  only  on  payment  of  customary  fees  (e.  g.,  court  rolls), 
without  payment  of  such  fees  [Soa/re  v.  Wilson,  4  Eq.  1). 

The  order  gives  liberty  to  inspect  to  "the  applicant,  his  solicitor  and  agent:" 
Seton,  p.  136. 

So  an  undertaking  to  produce  ' '  to  the  plaintiff, "  means  "  to  the  plaintiff,  his  soli- 
citors and  agents,"  unless  that  be  guarded  against  by  the  terms  of  the  undertaking 
{Williams  v.  Frince  of  Wales  Asswrance  Compamy,  23  Beav.  338)  ;  but  neither  it  nor 
the  common  order  authorises  inspection  by  a  non-professional  rdative  of  the  plaintiff, 
though  alleged  to  be  the  only  person  acquainted  with  the  accounts  to  be  inspected 
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i^SummerJieU  v.  Pritchard,  17  Beav.  9).     The  plaintiff's  agent,  for  the  purposes  of    Ord.  XXXI. 

inspection,  ought,  it  seems,  to  be  a  Ugal  agent,  or  at  least  a  general  agent,  and  not  one  '- 

appointed  for  the  special  purpose  {Draper  t.  Manchester,  ^c.  Raikoay  Company,  3  De 

But  on  a  special  appHoation,  and  on  a  special  case  being  made  out  for  it,  an 
accountant  may  be  allowed  to  inspect  documents  {Bonnardet  v.  Taylor,  IJ.  &  H.  383) ; 
but  not  an  accountant  who  has  any  personal  interest  in  the  case  {Draper  v.  Manchester, 
#c.  Itaihvay);'aee, however, Lindsay y.  Gladstone,  3  Eq.  132;  Att.- Gen.y.  Whitioood Local 
Board,  19  W.  R.  1107.  Thus,  in  Be  Joint  Stock  Discount  Company,  15  W.  R.  99,  an 
accountant  was  allowed  to  inspect  the  books  of  a  company  in  course  of  being  wound 
up  on  behalf  of  the  shareholders  on  certain  conditions  ;  and  where  the  issue  in  a 
cause  depended  in  a  great  measure  upon  the  state  of  the  originals  of  certain  engineer- 
ing plans  and  documents,  and  the  defendant  deposed  that  he  was  not-possessed  of 
any  engineering  knowledge,  and  that  the  inspection  of  the  documents  would  be 
useless  to  him  without  the  aid  and  assistance  of  an  engineer,  the  order  for  production 
and  inspection  was  directed  to  extend  to  the  defendant's  surveyor  {Swansea  Vale 
Bailway  Company  y.  Budd,  2  Eq.  274).  In  Bepublic  of  Feruv.  Weguelin,  41  L.  J. 
Ch.  165,  where  the  documents  were  very  numerous,  a  room  was  hired  and  special 
directions  given  as  to  inspection.  Where  a  creditor  supported  his  claim  in  chambers 
by  the  production  of  certain  documents  which  the  plaintifi  believed  to  be  forged, 
liberty  was  given  to  have  them  examined  by  scientific  persons  to  test  their  genuine- 
ness, the  creditor's  solicitor  being  allowed  to  be  present  at  such  ex^amination  {Groves 
V.  Groves,  Kay,  App.  xix. ;  ^  W.  R.  86) ;  but  it  is  only  under  special  eireiimstances  that 
an  order  will  be  made  for  inspection  by  intended  witnesses  {Boyd  v.  Betrie,  3  Ch. 
818).  The  common  order  for  production  does  not  authorise  inspection  by  a  co-defen- 
dant {Bartley  v.  Bartley,  1  Dr.  233).  Inspection  by  plaintiff's  counsel  was  allowed 
in  Blair  v.  Massey,  I.  R.  5  Eq.  623. 

The  fact  that  an  order  has  been  made  for  production  of  documents  at  a  particular 
place,  does  not  prevent  the  Court  making  a  fresh  order  appointing  a  different 
place  if  circumstances  render  it  desirable  {Brestney  v.  Corporation  of  Colchester,  24  Ch. 
D.  376). 

No  lien  for  costs  attaches,  even  in  favour  of  the  next  friend  of  an  infant  No  lien  for 
plaintiff,  who  has  repudiated  the  suit,  upon  any  deed  brought  in  merely  to  enable  costs  on  deeds 
the  plaintiOf  to  obtain  inspection  for  the  purposes  of  discovery  {Dunn  v.  Dunn,  produced. 
3  Drew.  17 ;  7  De  Gr.  M.  &  Gr.  635) .    As  soon,  therefore,  as  the  purposes  of  discovery 
are  answered,  the  deed  wUl  be  ordered  to  be  re-delivered  to  the  producing  party 
{Hid.). 

The  order  for  production  will  give  leave  to  seal  up  immaterial  parts  {Mansell  v.  Sealing  up 
Feeney  (2),  2  J.  &  H.  320  ;  Seugh  v.  Garrett,  32  L.  T.  45  ;   Quilter  v,  Seatly,  23  Ch.  irrelevant 
D.  42) ;  and  where  defendants  ordered  to  produce  had  omitted  to  state  their  desire  parts, 
to  seal  up  part  of  a  book  in  their  original  affidavit,  they  were  allowed  to  make  a  » 

special  application  for  leave  to  do  so  by  summons  without  paying  the  costs  thereof 
{Talbot  T.  Marshfleld,  I 'E(i.&). 

A  party  under  such  order  is  justified  in  makiag  copies,  &c.,  of  all  parts  of  the 
document  produced  not  sealed  up  under  the  terms  of  the  order  {Coleman  v.  West 
Sartlepool  Sarhow  Company,  5  L.  T.  266). 

As  to  the  course  where  the  parts  of  a  document  for  which  privilege  is  claimed  are 
so  interspersed  with  the  rest  of  the  document  that  sealing  up  would  be  impossible, 
see  Ghnrton  v.  Frewin,  2  Dr.  &  S.  394  ;  Ketilewell  v.  Barstoiv,  7  Ch.  686. 

As  to  production  of  partnership  books,  see  Re  Pickering,  25  Ch.  D.  247,  where  it  Partnership 
was  held  that  as  the  plaintiff  and  defendant  were  both  interested  in  the  partnership  books. 
property  the  defendant  was  not  entitled  to  the  ordinary  power  to  seal  up  such 
entries  as  he  might  swear  to  be  irrelevant,  but  only  entries  relating  to  certain 
specified  private  matters  mentioned  in  the  order. 

19.  An  order  upon  the  lord  of  a  manor  to  allow  limited  inspection  Inspection  of 
of  the  Court  roUs  may  be  made  on  the  application  of  a  copyhold  tenant  Court  rolls 
supported  hy  an  affidavit  that  he  has  applied  for  inspection,  and  that 

the  same  has  been  refused  {g). 

{g)  Where  an  order  for  production  has  been  obtained  the  tenant  is  entitled  to  Fees. 
inspection  without  payment  of  the  customary  fees  {Soare  v.  Wilson,  4  Eq.  1).    As 
to  production  of  Coijit  rolls  of  a  manor,  see  Warrielc  v.  Quern's  College,  3  Eq. 
683). 

20.  If  the  party  from  whom  discovery  of  any  kind  or  inspection  is  Determina-     - 
sought  objects  to  the  same,  or  any  part  thereof,  the  Court  or  a  judge  ^°^  °*  1"*^" 
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Ord.  XXXI.  may,  if  satisfied  that  tlie  right  to  the  discovery  or  inspection  sought 
tions  before  depends  on  the  determination  of  any  issue  or  question  in  dispute  in 
discovery.  the  cause  or  matter,  or  that  for  any  other  reason  it  is  desirable  that 
any  issue  or  question  in  dispute  in  the  cause  or  matter  should  he 
determined  before  deciding  upon  the  right  to  the  discovery  or  inspec- 
tion, order  that  such  issue  or  question  be  determined  first,  and  reserve 
the  question  as  to  the  discovery  or  inspection  {h). 

Right  to  {h)  Thus,  where  the  issue  raised  was  whether  the  defendant  had  agreed  to  pay 

discovery  the  plaiutifi  a  sixth  of  his  profits,  the  plaintiff  was  not  entitled  to  the  production. 

depending  of  the  books  and  accounts  of  the  defendant  before  the  hearing  [TurneyT.  Bayley, 

on  decision        12  W.  R.  633  ;  see  Mcmsdl  v.  Femey,  2  J.  &  H.  323) ;  so  where  in  a  patent  suit  an 

of  action.  interrogatory  assumed  infringement  {Be  la  Sue  v.  Diekinson,  3  K.  &  J.  388  ;   Crossley 

,  V.  Stewart,  1  N.  R.  426 ;  Forbes  v.  Tanner,  ibid.  464  ;  Eay  v.  Hargreaves,   14  L.  T. 

281  ;  Mnnegan  v.  James,  19  Eq.  72:  Soffman  v.  Postitt,  i  Oh.  673) ;  see  as  to  the 

discretion  of  the  Court  in  these  cases,  where  the  plaintiff  asks  for  discovery  to 

which  he  is  not  entitled  if  he  is  wrong,  and  which,  if  he  wins,   will  be  his  as  a 

matter  of  course,  Fliner  v.  Creasy,  9  Ch.  69  ;  Zett  v.  Parry,  1  H.  &  M.  517  ;  Loekett 

V.  Loekett,  4  Ch.  336:  Saull  v.  Browne,   17  Bq.  402;  9  Ch.  364;  G.  W.  Colliery 

Company  v.  Tucker,  9  Ch.  376 ;   Thompson  v.  Dunn,  6  Ch.  573  ;   Carver  v.  Pinto  Zeite, 

5  Oh.  90  ;  Smgh  v.  Garrett,  32  L.  T.  45. 

Where  the  materiality  of  the  discovery  depends  upon  the  determination  of  the 
question  in  dispute,  and  the  discovery  sought  is  likely  to  cause  considerable  trouble 
and  to  prove  offensive  to  the  person  from  whom  it  is  sought,  the  Court  will,  under 
this  rule,  postpone  the  discovery  untU  the  question  has  been  determined  (Wood  v. 
Angh-Italian  Bank,  34  L.  T.  255).  See  also  Me  Zdgh,  MowcUffe  v.  Leigh,  6  Ch.  D. 
256 ;  Scmnders  v.  Jones,  7  Oh.  D.  435 ;  Benbow  v.  Zow,  16  Ch.  D.  93 ;  Verminck  v. 
JSdwa/rds,  29  W.  R.  189  ;  Parker -7.  Wells,  18  Ch.  D.  477;  WhyU  v.  Ahrens,  26  Oh. 
D.  717. 


Penalties  for 
refusing  to 
answer  or 
make  dis- 
covery. 


21.  If  any  party  fails  to  comply  with  any  order  to  answer  interroga- 
tories, or  for  discovery  or  inspection  of  documents,  he  shaR  be  liable  to 
attachment.  He  shall  also,  if  a  plaintiff,  be  liable  to  have  his  action 
dismissed  for  want  of  prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  be  placed  in  the  same  position  as  if 
he  had  not  defended,  and  the  party  interrogating  may  apply  to  the 
Court  or  a  judge  for  an  order  to  that  effect,  and  an  order  may  be  made 
accordingly  («). 

(«)  Where  a  husband  and  wife  were  ordered  to  maie  discovery  and  the  husband 
absconded  and  the  wife  alone  made  the  discovery,  it  was  held  a  substantial  oompli- 
anoe  with  the  order  {Em-tUyy.  Owen,  W.  N.  (1876),  193;  34  L.  T.  752). 

This  rule  takes  the  place  of  Cons.  Ord.  XJI.,  lay  which  a  defendant  might  be 
attached  for  not  answering.  It  does  not  authorize  attachment  for  not  giving  names 
of  partners  under  Ord.  XVI.  r.  14,  or  for  not  giving  in  accounts  under  Ord.  XV. 
{Pike  V.  Keene,  24  W.  R.  322). 

It  is  not  imperatwe  on  the  Court  to  dismiss  the  action  under  the  rule  {Hartley  v. 
Owen  ;  and  sec  also  Twycross  v.  Grant,  W.  N.  (1875),  201,  225) ;  but  it  will  gene- 
rally be  dismissed  for  default  on  the  part  of  the  plaintiff  {EepubUo  of  Liberia  v.  Boye^ 
9  Ch.  569  :  1  App.  Cas,  139). 

Ord.  LII.  r.  4,  applies  to  a  notice  of  motion  to  commit  under  this  rule  {Zitchjield 
v.  Jones,  25  Oh.  D.  64). 

See,  generally,  as  to  attachment,  Ord.  XLIV.,  post. 


Order  for  in-  22.  Service  of  an  order  for  interrogatories  or  discovery  or  inspection 

terrogatories,  made  against  any  party  on  his  solicitor  shall  be  sufficient  service  to 

served  on  found  an  application  for  an  attachment  for  disobedience  to  the  order  (A), 

solicitor,  p^^^j;  ^-j^^  party  against  whom  the  application  for  an  attachment  is  made 
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may  show  in  answer  to  the  application  that  he  has  had  no  notice  or   Ord.  XXXI. 
knowledge  of  the  order. 


(A)  See  Joy  v.  SadUy,  22  Oh.  D.  571 ;  J?e  Muloaater,  W.  N.  (1878),  81  ;  26  "W.  R.  Service. 

23.  A  solicitor,  upon  whom  an  order  against  any  party  for  interro-  Solicitor  to 
gatories  or  discovery  or  inspection  is  served  under  the  last  preceding  OTderTo'"^  °^ 
rule,  who  neglects  without  reasonable  excuse  to  give  notice  thereof  to  oHent. 

his  client,  shall  he  liable  to  attachment. 

24.  Any  party  may,  at  the  trial  of  a  cause,  matter,  or  issue,  use  in  Part  only  of 

evidence  any  one  or  more  of  the  answers  or  any  part  of  an  answer  of  f^^ii^er  may 
J.T,  -J.  i     i     ■   ,  ...  "6  used  in 

tne  opposite  party  to  mterrogatones  without  putting  in  the  others  or  evidence  at 

the  whole  of  such  answer :  Provided  always,  that  in  such  case  the  *"*^" 

judge  may  look  at  the  whole  of  the  answers,  and  if  he  shall  be  of 

opinion  that  any  others  of  them  are  so  connected  with  those  put  in 

that  the  last-mentione<i,  answers  ought  not  to  be  used  without  them,  he     ' 

may  direct  them  to  be  put  in  (l). 

{!)  For  the  practice  in  the  Court  of  Chancery,  as  to  reading  the  defendant's  an- 
swer to  interrogatories,  see  Seton,  p.  29,  and  cases  there  cited. 

26.  In  every  cause,  or  matter,  the  costs  of  discovery,  by  interroga-  Security  to  be 
tories  or  otherwise,  shall,  uuless  otherwise  ordered  by  the  Court  or  a  ff^^so^ove""^'^ 
judge,  be  secured  in  the  first  instance  as  provided  by  Eule  26  of  this 
Order,  by  the  party  seeking  such  discovery,  and  shall  be  allowed  as 
part  of  his  costs  where,  and  only  where,  such  discovery  shall  appear  to 
the  judge  at  the  trial,  or,  if  there  is  no  trial,  to  the  Court  or  a  judge, 
or  shall  appear  to  the  taxing  officer,  to  have  been  reasonably  asked 
for  (m). 

(m)  Security  wiU  not  be  dispensed  with  except  for  some  good  reason  {Compagnie  Dispensing 
du  Faeifiqtie  v.  Guano  Co.,  W.  N.  (1883),  166),  and  certainly  not  merely  because  the  with  security, 
other  side  is  ready  to  waive  the  deposit  {Sail  v.  Ziardet  (No.  2),  W.  N.  (1883),  175  ; 
^ete  v.  Stumore,  13  Q.  B.  D.  326].  But  poverty  is  a  sufficient  ground  [Burrv.  Sub- 
bard,  W.  N.  (1883),  198;  Smith  v.  Went,  "W.  N.  (1884),  81).  Where,  however, 
though  the  plaintiif  was  poor,  his  action  was  supported  by  an  association  and  a 
public  subscription,  security  was  required  {Senderson  v.  Sipley,  W.  N.  (1884),  85). 

Where  interrogatories  are  delivered  to  several  defendants,  the  deposit  must  be  Several  sets 
made  in  respect  of  each  set  of  interrogatories  {Smith  v.  Seed,  W.  N.  (1883),  196).  of  interroga- 
But  a  single  deposit  is  sufficient  before  an  application  for  an  order  for  discovery  of  tories. 
documents  is  made  against  several  plaintiffs  {Campbell  v.  Lord  Foulett,  W.  N.  (1884), 
48). 

26.'  Any  party  seeking  discovery  by  interrogatories  shall,  before  Amount  of 
delivery  of  interrogatories,  pay  into  Court  to  a  separate  account  in  the  security, 
action,  to  be  called  "  Security  for  Costs  Account,"  («)  to  abide  further 
order,  the  sum  of  51.,  and,  if  the  number  of  folios  exceeds  five,  the 
further  sum  of  10*.  for  every  additional  folio.  Any  party  seeking 
discovery  otherwise  than  by '  interrogatories  shall,  before  making 
application  for  discovery,  pay  into  Court,  to  a  like  account,  to  abide 
further  order,  the  sum  of  5^.,  and  may  be  ordered  further  to  pay  i?ito 
Court  as  aforesaid  such  additional  sum  as  the  Court  or  a  judge  shall 
direct.  The  party  seeking  discovery  shall,  with  his  interrogatories  or 
order  for  discovery,  serve  a  copy  of  the  receipt  for  the  said  payment 
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Security  for 
costs. 

Receipt. 


Security,  hc-w 
to  be  dealt 
■with. 


Ord.  XXXI .    into  Court,  and  the  time  for  answering  or  making  discovery  shall  in  all 
~  cases  commence  from  the  date  of  such  service  (o).    The  party  from 

whom  discovery  is  sought  shall  not  be  required  to  answer  or  make 
discovery  unless  and  until  the  said  payment  has  been  made. 

(»)  The  deposit  is  security  for  the  general  costs  of  the  suit  {Jubb  v.  Sibbs,  W.  N. 
(1883),  208). 

(o)  This  rule  is  construed  strictly  {Jones  v.  Jones,  W.  N.  (1884),  17). 

See  also  note  to  r.  25 ;  and  see  Supreme  Court  Funds  Rules,  rr.  30  and  44, 
ante,  pp.  222,  226. 

27.  Unless  the  Court  or  a  judge  shall  at  or  before  the  trial  other- 
wise order,  the  amount  standing  to  the  credit  of  the  "  Security  for 
Costs  Account "  in  any  cause  or  matter,  shall  after  the  cause  or  matter 
has  been  finally  disposed  of  be  paid  out  to  the  party  by  whom  the 
same  was  paid  in  on  his  request,  or  to  his  solicitor  on  such  party's 
written  authority,  in  the  event  of  the  costs  of  the  cause  or  matter 
being  adjudged  to  him,  but,  in  the  event  of  the  Court  or  judge 
ordering  him  to  pay  the  costs  of  the  cause  or  matter,  the  amount  in 
Court  shall  be  subject  to  a  lien  for  the  costs  ordered  to  be  paid  to  any 
other  party  (p). 

{p)  See  Jubb  v.  Bibbs,  cited  in  note  to  rule  26. 

27a.  If  after  a  cause  or  matter  has  been  finally  disposed  of,  by  con- 
sent or  otherwise,  no  taxation  of  costs  shall  be  required,  the  taxing 
officer,  master,  or  chief  clerk  (as  the  case  may  be)  may,  either  by 
consent  of  the  parties,  or  on  being  satisfied  that  any  party  who  has 
lodged  any- money  to  the  "  Security  for  Costs  Account"  in  such  cause 
or  matter  has  become  entitled  to  have  the  same  paid  out  to  him,  give 
a  certificate  to  that  effect,  which  certificate  shall  be  acted  on  and  have 
effect  in  all  respects  as  if  the  same  had  been  an  order  made  in  the 
said  cause  or  matter  {pp). 

{pp)  This  rule  was  added  by  R.  S.  C,  October,  1884. 

Disooyery  in        28.  In  any  action  against  or  by  a  sheriff  in  respect  of  any  matters 

^"^h '^  if  rifi^*  connected  with  the  execution  of  his  ofiBce,  the  Court  or  a  judge  may, 

on  the  application  of  either  party,  order  that  the  affidavit  to  be  made 

in  answer  either  to  interrogatories  or  to  an  order  for  discovery  shall  be 

made  by  the  officer  actually  concerned. 


Where  no 
taxation  is 
required. 


Notice  of 
admissions. 


OEDEE  XXXn. 

Admissions. 

1.  Any  party  to  a  cause  or  matter  may  give  notice,  by  his  pleading, 
or  otherwise  in  writing,  that  he  admits  the  truth  of  the  whole  or  any 
part  of  the  case  of  any  other  party  (y). 


(?)  As  to  admissions  on  the  pleadings,  see  Ord.  XIX.  r.  13,  mte,  p.  368. 
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2.  Either  party  may  call  upon  the  other  party  to  admit  any  docu-  Ord.  XXXII. 
ment,  saving  all  just  exceptions ;  and  in  case  of  refusal  or  neglect  to  jq-Qtioe  to 
admit,  after  such  notice,  the  costs  of  proving  any  such  document  shall  admit  doou- 
be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result  of  ™®'^  ^" 
the  cause  or  matter  may  be,  unless  at  the  trial  or  hearing  the  Court 
or  a  judge  shall  certify  that  the  refusal  to  admit  was  reasonable ;  and 
no  costs  of  proving  any  document  shall  be  allowed  unless  such  notice 
be  given,   except  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  taxing  officer,  a  saving  of  expense  (r). 

(r)  This  rule  is  taken  from  sect.  7  of  Lord  Cairns'  Act  (now  repealed).  Admis- 
sions between  co-defendants  to  whioli  the  plaintifE  is  not  a  party  cannot  be  entered 
as  evidence  as  against  the  plaintifE,  and  therefore  cannot  be  included  in  an  order 
for  payment  of  the  costs  of  the  action  [Bodds  v.  Tuke,  25  Ch.  D.  617). 

3.  A  notice  to  admit  documents  shall  be  in  the  Form  No.  11  in  Tormof 

Appendix  B.,  with  such  variations  as  circumstances  may  require  («). 
«* 
(«)  Eor  this  form,  see  post. 

4.  Any  party  may,  by  notice  in  writing,  at  any  time  not  later  than  Notice  to 
nine  days  before  the  day  for  which  notice  of  trial  has  been  given,  call  *  *"  ^' 
on  any  other  party  to  admit,  for  the  purposes  of  the  cause,  matter,  or 

issue  only,  any  specific  fact  or  facts  mentioned  ia  such  notice.  And  in 
case  of  refusal  or  neglect  to  admit  the  same  within  six  days  after 
service  of  such  notice,  or  within  such  further  time  as  may  be  allowed 
by  the  Court  or  a  judge,  the  costs  of  proving  such  fact  or  facts  shall  be 
paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result  of  the 
cause,  matter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the  Court 
or  a  judge  certify  that  the  refusal  to  admit  was  reasonable, 
or  unless  the  Court  or  a  judge  shall  at  any  time  otherwise  order  or 
direct.  Provided  that  any  admission  made  in  pursuance  of  such  notice 
is  to  be  deemed  to  be  made  only  for  the  purposes  of  the  particular 
cause,  matter,  or  issue,  and  not  as  an  admission  to  be  used  against  the 
party  on  any  other  occasion  or  in  favour  of  any  person  other  than  the 
party  giving  the  notice  :  provided  also,  that  the  Court  or  a  judge  may 
at  any  time  allow  any  party  to  amend  or  withdraw  any  admission  so 
made  on  such  terms  as  may  be  just  {t). 

if)  A  notice  to  admit  facts  cannot  be  set  aside  {Crcmford  v.  Ohorley,  W.  N.  (1883), 
198). 

5.  A  notice  to  admit  facts  shall  be  in  the  Form  No.  12  in  Appendix  Eonn  of 
B.,  and  admissions  of  facts  shall  be  in  the  Form  No.  13  in  Appendix  ^°^^''^- 
B.,  with  such  variations  as  circumstances  may  require  (m). 

(»)  For  the  forms  here  referred  to,  Bee  post. 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter,  where  admissions  Judgment  on 
of  fact  have  been  made,  either  on  the  pleadings,  or  otherwise,  apply  admissions, 
to  the   Court  or  a  judge  for  such  judgment  or  order  as  upon  such 
admissions  he  maybe  entitled  to,  without  waiting  for  the  determination 

of  any  other  question  between  the  parties;  and  the  Court  or  a  judge 
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Ord.  XXXII.  may  upon  such,  application  make  such  order,  or  give  such  judgment, 
as  the  Court  or  judge  may  think  just  (v). 


Judgment  on 
admissions. 


Further  con- 
sideration 
may  te 
reserved. 

Order  not 
made  as  of 
course. 


Where  one 
defendant 
does  not 
appear. 

Application 
by  defendant. 


(v)  The  corresponding  provision  of  the  repealed  rules  (Ord.  XL.  r.  11),  was 
limited  to  ' '  admissions  of  fact  in  the  pleadings, ' '  under  the  present  rule  the  admissions 
may  be  made  ' '  either  on  the  pleadings  or  otherwise.'' '  The  application  for  judgment 
is  usually  made  by  motion  in  Court,  though  under  special  oiroumstanoes  where  it 
is  very  desirable  to  avoid  expense  it  may  be  made  by  summons  [Coole  v.  Seynea, 
W.  N".  (1884),  75  ;  Gough  v.  JSeatley,  "W.  N.  (1884),  14  ;  32  W.  R.  385  ;  49  L.  T. 
772  ;  Padgett  v,  Binns,  "W.  N.  (1884),  10). 

Orders  were  made  under  the  repealed  rule  in  the  following  cases  :  for  administra- 
tion {Retherington  v.  Zongrigg,  10  Ch.  B.  162);  for  accounts  {Turquandv.  Wilson, 
1  Oh.  D.  85 ;  Martin  v.  Gale,  i  Ch.  D.  428 ;  Mtmtseg  v.  Seade,  1  Ch.  D.  643)  ;  for 
execution  of  the  trusts  of  a  settlement  {Bennett  v.  Moore,  1  Ch.  D.  692)  ;  for  dissolu- 
tion of  partnership  {Thorp  v.  SoUsworth,  3  Ch.  D.  637) ;  for  partition  {Burnett  v. 
Burnett,  11  Ch.  D.  213  ;  Gilbert  v.  Smith,  2  Ch.  D.  686)  ;  for  foreclosure  {Butter  v. 
Tregent,  12  Ch.  D.  758 ;  Barnard  v.  Weiland,  W.  N.  (1882),  103  ;  30  W.  E.  947) ; 
and  in  an  action  against  husband  and  wife  where  the  joint  statement  of  defence 
showed  no  defence  as  regarded  the  husband  {Jenkins  v.  Davies,  1  Ch.  D.  696). 

The  order  may  reserve  further  consideration,  in  which  case  it  should  contain  a 
statement  that  the  Court  does  not  require  any  further  trial  of  the  action  {Bennett  v. 
Moore;  Gilbert  v.  Smith;  Brassington  v.  Oussons,  24  W.  E.  881). 

It  is  discretionary  with  the  judge  whether  or  not  to  make  an  order,  and  the 
Court  of  Appeal  will  not  interfere  with  his  discretion  {Melhr  v.  Sidebottom,  5  Ch.  D. 
342).  An  order  will  only  be  made  in  a  clear  case  {Chilton  v.  Corporation  of  London, 
7  Ch.  D.  735)  ;  and  see  Mersey  Steamship  Co.  v.  Shuttleworth,  11  Q.  B.  D.  531 ;  10 
Q.  B.  D.  486. 

The  procedure  under  the  rule  is  optional,  and  a  party  who  does  not  avail  himself 
of  it  does  not  lose  his  right  to  rely  on  admissions  at  the  trial  {Tildesley  v.  Harper,  7- 
Ch.  D.  403  ;   10  Ch.  D.  393). 

An  order  may  be  made  after  issue  joined  and  notice  of  trial  given  {Brown  v.  Fear^ 
son,  W.  N.  (1882),  45  ;  30  W.  E.  436). 

Where  defendants  in  a  foreclosure  action  craved  leave  to  refer  to  the  deeds  men- 
tioned in  the  statement  of  claim,  and  only  admitted  them  subject  to  their  being 
produced  and  proving  to  be  to  the  eflfeet  stated  (which  was  done),  this  was  held  a 
sufficient  admission  {Barnard  v.  Weiland,  W.  N.  (1882),  103  ;  30  W.  E.  947). 

A  lessor  who  claims  possession  is  entitled  to  judgment  against  the  lessee  on 
admissions  when  the  only  defence  set  up  is  that  the  lessee  is  not  in  possession,  and 
that  all  his  interest  has  passed  to  his  trustee  in  bankruptcy  {Croft  v.  Collingwood, 
W.  N.  (1884),  33). 

Where  one  defendant  does  not  appear  and  another  appears  and  defends,  the 
plaintiff  may  apply  for  judgment  upon  admissions  against  the  latter,  and  proceed 
against  the  former  under  Ord.  XXVII.  {Parsons  v.  Harris,  6  Ch.  D.  634  ;  Bridson  v. 
Smith,  24  W.  E.  392 ;  W.  N.  (1876),  103). 

Where  the  plaintiff  has  replied  specially  the  defendant  may  apply  on  admissions 
to  dismiss  the  action  {Paseoe  v.  Michards,  W.  N.  (1881),  11 ;  29  W.  E.  330)  ;  but  it 
has  been  held  that  a  defendant  cannot  move  on  admissions  for  judgment  on  his 
counterclaim  only  {Bolfe  v.  Maclairen,  3  Ch.  D.  106). 


Evidence  of 
admissions. 


Eorm  of 
notice  to 
produce. 


Unnecessary 
dooumeuts. 


7.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due  signature  of 
any  admissions  made  in  pursuance  of  any  notice  to  admit  documents 
or  facts,  shall  he  sufficient  evidence  of  such  admissions,  if  evidence 
thereof  be  required. 

8.  Notice  to  produce  documents  shall  he  ia  the  Porm  No.  14  in 
Appendix  B.,  with  such  variations  as  circumstances  may  require. 
An  affidavit  of  the  solicitor,  or  his  clerk,  of  the  service  of  any  notice  to 
produce,  and  of  the  time  when  it  was  served,  with  a  copy  of  the  notice 
to  produce,  shall  in  all  cases  be  sufficient  evidence  of  the  service  of  the 
notice,  and  of  the  time  when  it  was  served  (w). 

(lo)  Eor  this  form,  see  post. 

9.  If  a  notice  to  admit  or  produce  comprises  documents  which  are  not 
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necessary,  the  costs  occasioned  thereby  shall  be  borne  by  the  party  Ord.  XXXII. 
giving  such  notice. 

OEDEE  XXXm. 

Issues,  Inquiries,  and  Accounts. 

1.  Where  in  any  cause  or  matter  it  appears  to  the  Court  or  a  judge  Settlement 
that  the  issues  of  fact  in  dispute  are  not  sufficiently  defined,  the  parties  °  i^s''^^- 
may  be  directed  to  prepare  issues,  and  such  issues  shall,  if  the  parties 

differ,  be  settled  by  the  Court  or  a  judge. 

2.  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings  in  a  Inquiries  or 
cause  or  matter,  direct  any  necessary  inquiries  or  accounts  to  be  made  ^,g  db-eoted. 
or  taten,  notwithstanding  that  it  may  appear  that  there  is  some  special 

or  further  relief  sought  for  or  some  special  issue  to  be  tried,  as  to 
which  it  may  be  proper  that  the  cause  or  matter  should  proceed  in  the  . 
ordinary  manner  (a). 

(x)  This  rule  generalises  the  proyisions  of  Cons.  Ord.  XX.,  which  extended  only 
to  preliminary  accounts  and  inquiries,  and  Cons.  Ord.  XXXV.  r.  19,  which 
authorised  the  Court  to  order  any  further  accounts  or  inquiries  which  might  become 
expedient  in  prosecuting  a  decree.  Both  these  orders  are  now  repealed.  Under 
the  former  (Cons.  Ord.  XX.)  it  was  held  that  th«  Court  would  not  act  where  some 
of  the  defendants  were  out  of  the  jurisdiction  {Deriishire  t.  Some,  14  Jur.  969  ;  see 
Barrett  v.  JBuclc,  2  Hare,  520) ;  or  where  some  of  the  defendants  objected  that 
persons  not  parties  were  interested  ( Ibid.  ;  and  see  Logan  v.  Baines,  10  Sim.  604)  ; 
for  the  inquiry  must  be  binding  on  all  parties  {Meinertihagen  v.  Davis,  10  Sim.  289  ; 
but  see  now  Ord.  XVI.  r.  9,  ante).  Nor  was  the  rule  acted  lipon  where  the 
plaintiff's  title  (  Wilson  v.  AppUgarth,  10  Sim.  657  ;  Kinshela  v.  Lee,  7  Beav.  300), 
or  the  substantial  equity  of  the  case  [Bekher  v.  Whitemore,  7  Beav.  245)  was  denied 
by  the  defendant.  See,  too,  Wallis  v.  Sarel,  8  Jur.  640  ;  and  Reed  t.  Don  Fedro 
Mining  Company,  1 1  W.  R.  935,  where  the  Lords  Justices  refused  to  direct  a  refer- 
ence as  to  title,  one  of  the  defences  set  up  by  the  answer  being  that  the  title  was 
not  made  out  in  time. 

Tti  Foxlowe  V.  Amcoats,  i.  Jur.  1053,  a  suit  for  specific  performance,  the  Court  on 
motion  under  this  rule  referred  it  to  the  master  to  inquire  whether  the  plaintiff  had 
shown  a  good  title,  and  when  first,  without  prejudice  to  the  question  of  specific 
performance.  And  in  general  the  inquiries  were  such  as  would  have  been  directed 
at  the  hearing  [Meinertzhagen  v.  Davis,  10  Sim.  289) ;  and  they  were  regulated  by 
the  nature  of  the  suit  [Collinson  v.  Ballard,  2  Hare,  119)  ;  and  they  were  not  such 
as  would  iuTolve  the  decision  of  the  questions  at  issue  in  the  cause  {Curd  v.  Curd, 

2  Hare,    116;   Breeze  v.  English,    id.  118;  Lee  v.  Shaw,    10   Sim.   369;  Frost  v. 
Hamilton,  4  Beav.  33). 

Any  further  accounts  or  inquiries  directed  after  judgment  must,  it  is  conceived,   Further 
be  such  only  as  are  auxiliary  to  the  working  out  of  the  judgment,  not  such  as  are  accounts  or 
at  variance  with  its  principle  [Fartington  v.  Reynolds,  i  Drew.  253 ;  4  Jur.  N.  S.  inquiries. 
200) ;  and  no  addition  can  in  general  be  made  to  a  judgment,  except  as  to  something 
raised  upon  the  pleadings  {Foster  v.  Foster,  3  Ch.  330).     See,  also,  Mlson  v.  Booth, 

3  De  G.  &  J.  119 ;   Curling  v.  Austin,  2  Dr.  &  Sm.  129. 

An  order  charging  an  executor  with  wUful  default  may  be  made  at  any  time  dur-  Wilful 
ing  the  progress  of  the  action,  provided  he  is  so  charged  in  the  pleadings,  either  default, 
originally  or  by  amendment  properly  introduced,  i.  e.,  before  judgment  {Mayer  v. 
Murray,  8  Ch.  D.  424  ;  Job  v.  Job,  6  Ch.  D.  562 ;  Barber  v.  Mackrell,  12  Ch.  D. 
634  ;  and  see  Be  Brier,  26  Ch.  D.  238).  Such  an  order  may  be  made  where  the 
statement  of  claim  alleges  wilful  default,  though  at  the  trial  the  Court  gave  no 
relief  on  that  footing,  but,  nevertheless,  did  not  dismiss  the  claim  to  such  relief 
(Be  Symons,  LuheY.  Tonkin,  21  Ch.  D.  757).  Charges  of  wilful  default,  however, 
ouo-ht  as  a  rule  to  be  disposed  of  at  the  hearing,  and  not  left  over  to  be  raised  af ter- 
wOTds  {Smith  v.  Armitage,  24  Ch.  D.  727). 

An  exception  to  the  above  rule  occurs  in  the  case  of  a  mortgagee  m  possession.  Exception, 
who  is  always  ordered  to  account  on  the  footing  of  wilful  default  in  respect  of  pro- 
perty of  which  he  has  taken  possession,  though  no  charge  of  wilful  default  has  been 
made  on  the  pleadings  or  proved  at  the  trial  {Mayer  v.  Murray,  8  Ch.  D.  424  ;  Lord 
Kensington  v.  Bomerie,  7  De  Gr.  M.  &  G-.  134). 
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O.  XXXIII.        Where  the  plaintiff  has  obtained  a  common  administration  decree  he  cannot  bring 

a  subsequent  action  against  the  same  defendant,  ohairgiug  mLful  deianlt,  ■without 

the  leave  of  the  Court  (Laming  v.  Gee,  10  Oh.  D.  715  ;  Saney  v.  Bradley,  i  Eq.  13). 
See  further,  as  to  wilful  default,  Seton,  476,  and  cases  there  cited. 
An  application  for  accounts  or  inquiries  under  this  rule  is  ordinarily  made  by 
summons  served  on  all  parties ;.  it  need  not,  as  a  general  rule,  be  supported  by  evi- 
dence (DanieU,  570,  1011). 

An  order,  adding  to  a  judgment,  may  be  appealed  from  in' the  usual  way  {Foster 
V.  Foster,  3  Oh.  330).      ' 


Application, 
how  made. 

Appeal. 


Special 
directions  as 
to  mode  of 


account. 


Application, 
how  made. 

Special  direc- 
tions as  to 
mortgaged 
property. 


Books  primA 
facie  evidence. 


Where  Court 
will  and  will 
not  act  under 
the  rtile. 


Entries  by 
solicitor. 


Account  to 
be  verified  by 
af&davit. 


3.  TLe  Court  or  a  judge  may,  either  by  the  judgment  or  order  direct- 
ing an  account  to  be  taken  or  by  any  subsequent  order,  giTe  special 
directions  with  regard  to  the  mode  in  which  the  account  is  to  be  taken 
or  vouohed,  and  in  particular  may  direct  that  in  taking  the  account, 
the  books  of  account  in  which  the  accounts  in  question  have  been  kept 
shall  be  taken  as  primd  facie  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  parties  interested  to  take  such 
objections  thereto  as  they  may  be  advised  (y). 

(y)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  15  &  16  Vict, 
c.  86,  s.  54,  now  repealed. 

Applications  under  this  rule,  after  the  hearing,  should  be  made  by  summons  at 
chambers ;  see  Sarckeicle  v.  Wright,  15  W.  E.  -953  ;  Banks  v.  Cartwright,  W.  N. 
(1S67),  27;  15  W.  B.  417. 

Special  directions  for  including  certain  costs  were  held  unnecessary  in  a  redemp- 
,tion  suit  [BlacJcford  v.  Davis,  4  Ch.  304) . 

Special  accounts  of  the  sale  of  a  mortgaged  estate  were  directed  against  a  mort- 
gagee wHb  had  been  in  possession  {Wolf  v.  Vanderzee,  17  W.  R.  547)  ;  and  see 
Nekon  v.  Booth,  3  De  Gr.  &  J.  119 ;  Sean  v.  Thwaite,  21  Beav.  621  ;  Hobson  v.  Jones, 
9  Eq.  456,  462. 

In  taking  the  ordinary  accounts  in  an  administration  suit,  the  chief  clerk  admits 
a  settled  account  without  an  order  {Newen  v.  Wetten,  31  Beav.  315)  ;  but  he  may  not 
take  books  as  primd  faoie  evidence  without  such  order  {Gookes  v.  Cookes,  11  W.  E. 
817). 

As  to  special  directions  where  vouchers  have  been  lost,  &o.,  see  Lodge  v.  Pritehard, 
3  De  Gr.  M.  &  Gr.  906 ;  Ikoart  v.  Williams,  7  De  G.  M.  &  G.  74. 

Eor  cases  where  accounts  were  ordered  to  be  taken  as  primd  facie  evidence  of  the 
truth  of  the  matters  therein  contained  against  the  plaintiff,  with  liberty  to  surcharge 
and  falsify,  see  Sleight  v.  Lawson,  3  K.  &  J.  292  ;  Stainton  v.  Carron  Go.,  24  Beav. 
346.  Where  the  books  of  a  manufactory,  of  which  the  plaintiff  was  manager,  were 
kept  by  the  defendant,  it  was  held  by  V.-C.  Wood  that  the  contents,  though  not 
binding  on  the  plaintiff,  might,  as  he  had  free  access  thereto,  be  taken  as  primd  facie 
evidence  against  him,  with  liberty  to  him  to  surcharge  and  falsify  {Ogdm  v.  Battams, 
1  Jur.  N.  8.  791,  ?«.  vid.y.  In  partnership  cases  the  books  are  evidence  by  the  gene- 
ral law,  and  no  special  direction  is  necessary  ;  see  Oethim/y.  KeighUy,  9  Oh.  D.  p.  551. 
Accounts  which  went  back  nearly  thirty  years  were  ordered  to  be  taken  as  primd 
facie  evidence  as  against  eestuis  que  trust,  who  had  always  had  access  to  them  {Banks 
V.  Cartwright,  W.  N.  (1867),  27 ;  15  W.  E.  417) ;  and  see  Eardwick  v.  Wright,  15 
W.  E.  953. 

In  Morgan  v.  Siggins,  5  Jur.  N.  S.  240,  where  a  solicitor  was  ordered  to  deliver  a 
bin  of  costs,  an  agreement  for  payment  of  a  fixed  sum  being  set  aside,  V.-C.  Stuart 
refused  to  direct  that  entries  made  by  him  several  years  before,  and  contemporaneous 
with  the  transactions,  should  be  taken  as  primd  facie  evidence  under  this  section ; 
and  see  Goleman  v.  Mellersh,  2  Mao.  &  G.  309 ;  and  as  to  limiting  an  account  to  a 
certain  time,  Sea/n  y.  Thwaite,  21  Beav.  621. 

4.  Where  any  account  is  directed  to  be  taken,  the  accounting  party, 
unless  the  Court  or  a  judge  shall  otherwise  direct,  shall  make  out  his 
account  and  verify  the  same  by  affidavit.  The  items  on  each  side  of 
the  account  shall  be  numbered  consecutively,  and  the  account  shall  be 
referred  to  by  the  affidavit  as  an  exhibit  and  be  left  in  the  judge's 
chambers,  or  with  the  official  or  other  referee,  as  the  ease  may  be  (z). 

(«)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  33,  now 
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The  aooouuting  party  maybe  cross -examined  on  Ms  affidavit,  but  he  is  entitled  to  0.  XXXIII. 

notice  of  the  points  on  which  he  is  to  be  cross-examined  [Lord  v.  Lord,  2  Eq.  605  ;  ■ 

Wormshy  v.  Stttrt,  22  Beav.  398 ;  McArthar  v.  Dudgeon,   15  Eq.   102 ;   Ghver  v.  Cross- 

MUison,  20  W.R.  408  ;  Woods  v.  OUmr,  W.  N.  (1880),  51 ;  aad  see  next  rule).    The  examination 

cross-examination  may  take  place  before  the  account  is  vouched  IMeacham  v.  Cooper,  on  affidavit. 
16Eq.  102). 

The  charging  party  may  in  like  manner  and  subject  to  the  same  rule  as  to  notice  Cross- 
be  cross-examined  upon  the  particulars  of  the  amotmt  with  which  he  wishes  to  examination 
charge  the  aooountiug  party  [Bates  v.  Eleii,  1  Ch.  D.  473).  °*  ohargmg 

party. 

5.  Any  party  seeking  to  charge  any  accounting  party  teyond  what  Notice  to 
he  has  by  his  account  admitted  to  have  received  shall  give  notice  p^™*™^ 
thereof  to  the  accounting  party,,  stating,  so  far   as  he   is  able,  the 
amount  sought  to  be  charged  and  the  particulars  thereof  in  a  short 

and  succinct  manner  («). 

(a)  This  rule  is  identical  with  Cons.  Ord.  XXXV.  r.  34,  now  repealed.     See  note 
to  liist  rule. 

6.  Every  judgment  or  order  for  a  general  account  of  the  personal  Inquiry  as  to 
estate  of  a  testator  or  intestate  shall  contain  a  direction  for  an  inquiry  persoM,l    ^ 
■what  parts  (if  any)  of  such  personal  estate  are  outstanding  or  un-  estate. 
disposed  of,  unless  the  Court  or  a  judge  shall  otherwise  direct  (b). 

{b)  This  rule  reproduces  Cons.  Ord.  XXIII.  i.  14,  now  repealed. 

7.  Where  by  any  judgment  or  order,  whether  made  in  Court  or  in  Directions 
chambers,  any  accounts  are  directed  to  be  taken  or  inquiries  to  be  an^^^g^jla 
made,  each  such  direction  shall  be  numbered  so  that,  as  far  as  may  be,  to  be  num- 
each  distinct  account  and  inquiry  may  be  designated  by  a  number,  and  °^^^°- 
such  judgment  or  order  shall -be  in  the  Form  No.  28  in  Appendix  L., 

with  such  variations  as  the  circumstances  of  the  case  may  require  (c). 

(c)  This  rule  reproduces  Cons.  Ord.  XXIII.  r.  15,  now  repealed, 
Eor  the  form  here  referred  to,  see  post, 

8.  In  taking  any  account  directed  by  any  judgment  or  order,  all  Just  aUow- 
just  allowances  shall  be  made  without  any  direction  for  that  purpose  (f^).  made. 

(eC)  This  rule  is  taken  from  Cons.  Ord.  XXIII.  i.  16  (now  repealed),  with  only 
verbal  alterations. 

What  are  "just  allowances"  depends  on  the  circumstances  of  the  case,  and  is  "Just  allow- 
a  matter  not  usually  determined  by  the  Court  in  the  first  instance.  See  Brown  v.  De  ances." 
Tastet,  Jac.  294.  Just  allowances  have  been  held  to  include  executor's  charges  and 
expenses  [Fearns  v.  Yoimg,  10  Ves.  184) ;  payments  by  them  in  discharge  of 
legacies  {Nightingale  v.  Lawson,  1  Cox,  23) ;  deduction  for  dower  out  of  rents  re- 
ceivable by  widow-trustee  [Graham  v.  Graham,  1  Ves.  sen.  262)  ;  expenses  of 
managing  and  carrying  on  a  partnership  business  [Brown  v.  Be  Tastet ;  Cook  v. 
Collingridge,  Jac.  607) ;  expenses  of  a  sale  [Crump  v.  Baker,  18  Ves.  285  ;  Wilkes  v. 
Satmion,  7  Ch.  D.  188)  ;  but  not  to  include  setting  off  taxed  costs  by  a  solicitor 
accountable  for  rents  received  by  him  as  steward  or  agent  [JoUiffe  v.  Sector,  12 
Sim.  398  ;   Waters  y.  Shaftesbury,  2  Ch.  231 ;  14  W.  R.  572). 

As  to  what  are  just  allowances  as  between  mortgagor  and  mortgagee,  see  Black-  Mortgagor 
ford  v.  Davis,  i  Ch.  304 ;   Wilkes  v.  Saunion,  7  Ch.  D.   188 ;  Tipton  Green  Co.  v.  and  mort- 
Tipton  Moat  Co.,  7  Ch.  D.  192;  Scholefleldr.  Lockwood,  11  W.  R.  655;  BellainyY.   gagee. 
Briekenden,  2  J.  &  H.  137;  8hepard\.  Jones,  21  Ch.  D.  469;  Bees  v.  Metropolitan 
Board  of  Works,  14  Ch.  D.  372 ;  Seton,  1079. 

9.  If  it  shall  appear  to  the  Court  or  a  judge,  on  the  representation  Delay  in  pro- 
of any  chief  derk  or  otherwise,  that  there  is  any  undue  delay  in  the  o^^™? 
prosecution  of  any  accounts  or  inquiries,  or  in  any  other  proceedings  ment. 
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O.  XXXIII.  Under  any  judgment  or  order,  the  Court  or  judge  may  require  the 
party  having  the  conduct  of  the  proceedings,  or  any  other  party,  to 
explain  the  delay,  and  may  thereupon  make  such  order  with  regard  to 
expediting  the  proceedings  or  the  conduct  thereof,  or  the  stay  thereof, 
and  as  to  the  costs  of  the  proceedings,  as  the  circumstances  of  the  case 
may  require  ;  and  for  the  purposes  aforesaid,  any  party  or  the  official 
solicitor  may  be  directed  to  summon  the  persons  whose  attendance  is 
required,  and  to  conduct  any  proceedings  and  carry  out  any  directions 
which  may  he  given ;  and  any  costs  of  the  official  solicitor  shall  be 
paid  by  such  parties  or  out  of  such  funds  as  the  Court  or  judge  may 
direct ;  and  if  any  such  costs  be  not  otherwise  paid,  the  same  shall  be 
paid  out  of  such  moneys  (if  any)  as  may  be  provided  by  Parliament  (e). 

{e)  This  rule  is  substantially  the  same  as  Cons.  Ord.  XXXV.  r.  23,  now  repealed. 
See  Ord.  LXI.  r.  24,  post,  as  to  the  right  of  any  person  interested  to  obtain  in- 
formation as  to  the  state  of  the  action. 

See  as  to  applying  for  the  conduct  of  a  cause  on  the  plaintiff's  delay,  BarU  v. 
Sidebottom,  W.  N.  (1868),  121  ;  £utlin  v.  Arnold,  1  H.  &  M.  716  ;  Simons  v.  Bagnell, 
19  "W.  B.  217. 

Wiere  a  plaintiff  obtained  a  decree  giving  him  the  right  to  prosecute  inquiries  in 
chambers,  and  produced  no  evidence  to  enable  the  master  to  prosecute  the  inquiry 
for  three  years,  on  a  certificate  by  the  master  to  that  effect,  an  application  by  the 
plaintiff  that  he  might  be  permitted  to  prosecute  the  inquiry  was  refused  with 
costs  [James  v.  Gwynne,  2  Jur.  N.  S.  436) ;  and  where  a  plaintiff  neglected  to  pro- 
secute the  suit  for  a  year,  he  had  to  pay  the  costs  of  the  master's  report  (Ridl^  v. 
Tiplady,  20  Beav.  44) ;  and  see  Farkinson  v.  Lucas,  28  Beav.  627,  in  which  case  a 
reference  under  the  old  practice  to  the  master  had  not  been  prosecuted  for  ten 
years,  and  the  Court  transferred  the  reference  to  chambers,  to  be  there  disposed  of 


Conduct  of  - 
cause. 

Delay  for 
three  years : 


for  a  year : 
for  ten  years. 


at  once,  and  intimated  that  if  this  was  not  done,  it  would  be  disposed  of  summarily. 
Transferring  When  the  plaintiff  in  the  first  of  several  suits  has  been  guilty  of  negligence  in 
conduct  of  prosecuting  certain  orders,  the  Court  wiU  give  the  conduct  of  such  orders  to  the 
suit.  plaintiff  in  one  of  the  other  suits,  though  it  will  not  take  from  the  plaintiff  in  the 

first  suit  the  conduct  of  the  causes  generally  ( Vanderwell  v.  Vanderwell,  1  L.  T.  266). 
Powers  of  The  party  to  whom  the  carriage  of  the  suit  is  transferred  may  inspect  briefs, 

party  to  documents,  &c.,  in  the  possession  of  the  original  plaintiff  necessary  to  the  carrying 

whom  car-         on  of  the  suit  [Bennett  v.  Baxter,  10  Sim.  417  ;  and  see  further,  Smith  v.  Guy,  2 
riage  of  suit      C.  P.  D.  298). 
is  transferred.       As  to  carrying  on  a  creditor's  suit  after  the  death  of  the  plaintiff,  see  Dixon  v. 

Wyatt,  4  Madd.  392  ;  and  as  to  the  costs  of  a  plaintiff  from  whom  the  carriage  of 

a  suit  is  taken,  see  Re  Taylor,  1  Eq.  496 ;  Armstrong  v.  Armstrong,  12  Eq.  614 ; 

Joseph  V.  Goode,  W.  N.  (1875),  4  ;  23  W.  B.  215. 
As  to  removing  a  next  friend  and  substituting  the  of&oial  solicitor,  see  Ee  Cor- 

sellis,  "W.  N.  (1884),  126. 


OEDEE  XXXrV. 
I.  Speoiai  Case. 


Questions  of 
law  may  be 
stated  as  a 
special  case. 


1.  The  parties  to  any  cause  or  matter  (/)  may  concur  in  stating  the 
questions  of  law  arising  therein  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court.  Every  such  special  case  shall  be  divided  into 
paragraphs  numbered  consecutively,  and  shall  concisely  state  such 
facts  and  documents  as  may  be  necessary  to  enable  the  Court  to  decide 
the  questions  raised  thereby.  Upon  the  argument  of  such  case  the 
Court  and  the  parties  shall  be  at  liberty  to  refer  to  the  whole  contents 
of  such  documents,  and  the  Court  shall  be  at  liberty  to  draw  from  thd 
facts  and  documents  stated  in  any  such  special  case  any  inference, 
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•whether  of  fact  or  law,  which  might  have  been  drawn  therefrom  if  Ord.  XXXIV. 
proved  at  a  trial. 

(/)  For  the  definition  of  the  words  "  cause  or  matter,"  see  Judicature  Act,  1873,   "  Cause  or 
B.  100,  ante,  p.  276.    The  repealed  rule  was  limited  to  questions  of  law  arising  in  matter." 
an  action. 

Where  the  answers  to  a  special  case  stated  in  an  action  in  fact  dispose  of  the 
action,  the  proper  course  is  to  take  the  answers  in  the  shape  of  a  judgment,  making 
declarations  to  the  effect  of  the  answers,  the  action  being,  if  necessary,  set  down 
proformd  for  trial  on  motion  for  judgment  (Harrison  v.  Cornwall  Minerals  By.  Co., 
16Ch.  p.  66).  J     6  V 

The  judgment  given  on  a  special  case  may  be  appealed  from  in  the  ordinary  way  Appeal. 
(Re  Taylor,  Tomlin  v.  TTnderhay,  22  Ch.  D.  495,  where  the  case  was  stated  by  order 
of  the  Court) ;  but  it  is  doubtful  whether  a  party  to  the  case,  who  did  not  appear 
at  the  hearing  below,  is  entitled  to  appeal  [Allum  v.  Dicleimon,  9  Q.  B.  D.  632). 

2.  If  it  appear  to  the  Court  or  a  judge,  that  there  is  in  any  cause  or  Court  may 
matter  a  question  of  law,  which  it  would  be  convenient  to  have  decided  °£  la^to  be° 
before  any  evidence  is  given  or  any  question  or  issue  of  fact  is  tried,  raised  by 

or  before  any  reference  is  made  to  a  referee  or  an  arbitrator,  the  Court  o^ljtheraise. 

or  judge  may  make  an  order  accordingly,  and  may  direct  such  question 

of  law  to  be  raised  for  the  opinion  of  the  Court,  either  by  special  case 

or  in  such  other  manner  as  the  Court  or  judge  may  deem  expedient, 

and  all  such  further  proceedings  as  the  decision  of  such  question  of 

law  may  render  xmnecessary  may  thereupon  be  stayed  {g). 

{g)  Under  this  rule  a  judge  has  power,  after  writ  and  appearance  and  before  Cases. 
statement  of  claim,  to  order  a  point  of  law  to  be  raised  by  special  case  or  otherwise ; 
and  if  such  an  order  has  been  made  the  Court  of  Appeal  will  not  readily  interfere 
{Metropolitan  Board  of  Works  t.  New  River  Co.,  1  Q.  B.  D.  727;  2  Q.  B.  D.  67). 
The  rule  has  reference  only  to  cases  where  the  action  has  not  yet  come  on  for  trial, 
but  by  analogy  to  the  rule  the  Court  will,  at  the  trial  of  an  action  involving 
questions  both  of  law  and  fact,  decide  the  questions  of  law  first  if  such  decision 
may  render  it  unnecessary  to  decide  the  questions  of  fact  {Fooley  v.  Driver,  5  Ch.  D. 
458).  The  Court  will  always  be  ready  in  any  proper  case  to  raise  a  question  of 
law  under  this  rule  {Tattersall  v.  National  Steamship  Co.,  ~W.  N.  (1884),  32).  Ques- 
tions of  law  will  not  be  tried  speculativBly,  i.  e.  they  must  be  necessary  for  the 
decision  of  the  action  [Republic  of  Bolivian.  National  Bolivian  Navigation  Co.,  24  W.  R. 
361 ;  W.  N.  (1876),  77). 

Where  the  Court  orders  a  special  case  to  be  stated  in  an  action,  and  a  decision  is  Mistake. 
given  upon  it  under  a  mistake  of  fact,  the  special  case  cannot  be  amended,  but  the 
Court  is  not  bound  by  the  decision  unless  it  has  been  adopted  by  subsequent  orders, 
but  may  disregard  it,  direct  the  action  to  go  on  to  trial,  and  direct  inquiries  to 
ascertain  the  real  facts  {Re  Taylor,  Tomlin  v.  Underhay,  22  Ch.  D.  495). 

3.  Every  special  case  shall  be  printed  by  the  plaintiff,  and  signed  Printing  and 
by  the  several  parties  or  their  counsel  or  solicitors,  and  shall  be  filed 

by  the  plaintiff.  Printed  copies  for  the  use  of  the  judges  shall  be 
delivered  by  the  plaintiff  {h). 

(A)  Signature  of  counsel  is  not  necessary  [Sare  v.  Mare,  W.  N.  (1876),  44) ;  and  Signature  of 
see  Ord.  XIX.  x.  4.    As  to  printing,  see  Ord.  LXVI.,  post.  counsel. 

Printing. 

4.  No  special  case  in  any  cause  or  matter  to  which  a  married  woman,  Persons  under 
(not  being  a  party  thereto  in  respect  of  her  separate  property  or  of     ^^      ^' 
any  separate  right  of  action  by  or  against  her,)  infant,  or  person  of 

unsound  mind  not  so  found  by  inquisition  is  a  party,  shall  be  set  down 
for  argument  without  leave  of  the  Court  or  a  judge  (j),  the  application 
for  which  must  be  supported  by  sufficient  evidence  that  the  statements 
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Ord.  XXXIV.  contained  in  sucli  special  case,  so  far  aa  tte  same  aflfect  the  interest  of 
""  such  married  woman,  infant,  or  person  of  unsound  mind,  are  true  (A). 

(i)  The  application  under  this  rule  for  leave  to  set  down  is  made  by  ex  parte  motion 
(Daniell,  1969 ;  Seton,  1647 ;  Sidebotham  v.  Watson,  1  W.  R.  229) ;  the  rule  is 
substantially  the  same  as  sect.  13  of  Sir  G.  Turner's  Act. 

For  the  practice  under  that  Act  when  a  woman,  who  was  a  party,  married  after 
the  case  was  set  down,  see  Johnston  v.  Srovm,  8  Eq.  584 ;  Atty  v.  Etottgh,  13  Eq. 
462.  As  to  married  women,  see  now  the  Married  Women's  Property  Act,  1882, 
ante,  p.  192. 

Where  an  infant  interested  in  the  case  was  bom  after  the  setting  down,  a  decree 
was  made,  prefaced  by  an  order  to  amend  and  set  down  against  the  infant  (Barnaly 
V.  Tassell,  11  Eq.  363).  See  Sa/Doge  v.  Snell,  11  Eq.  264 ;  Cadman  t.  Cadmm,  W.  N. 
(1871),  76. 

(k)  Counsel's  statement  that  the  statements  in  the  case  were  true  has  been  held 
sufficient  [Blwes  v.  Ekoes,  20  W.  R.  480). 

5.  Either  party  may  enter  a  special  case  for  argument  by  deliyeriiig 
to  the  proper  officer  a  memorandum  of  entry,  in  the  Form  No.  25  in 
Appendix  Q-.,  and  also  if  any  married  -woman,  infant,  or  person  of 
unsound  mind  not  so  found  by  inquisition  he  a  party  to  the  cause  or 
matter,  producing  a  copy  of  the  order  g^Ting  leave  to  enter  the  same 
for  argument  (Z). 


Application 
for  leave  to 
set  down. 

Marriage  or 
birth  of  party 
interested 
after  case 
set  down. 


Entry  for 
argument. 


"Proper 
officer." 


(T)  As  to  the  meaning  of  "proper  officer,"  see  Ord.  LXXI.  r.  1,  post. 
form  here  referred  to,  see  mfra. 


For  the 


costs. 


Agreement  6.  The  parties  to  a  special  case  may,  if  they  think  fit,  enter  into  an 

of  mon^'yaM  agreement  in  -writing,  -which  shall  not  be  subject  to  any  stamp  duty, 
that,  on  the  judgment  of  the  Court  being  gi-yen  in  the  affirmative  or 
negative  of  the  questions  of  la-w  raised  by  the  special  case,  a  sum  of 
money,  fixed  by  the  parties,  or  to  be  ascertained  by  the  Court,  or  in 
such  manner  as  the  Court  may  direct,  shall  be  paid  by  one  of  the 
parties  to  the  other  of  them,  either  -with  or  -without  costs  of  the  cause 
or  matter ;  and  the  judgment  of  the  Court  may  be  entered  for  the  sum 
so  agreed  or  ascertained,  -with  or  -without  costs,  as  the  case  may  be, 
and  execution  may  issue  upon  such  judgment  forth-with,  unless  other- 
-wise  agreed,  or  unless  stayed  on  .appeal  (m). 

[m]  In  the  absence  of  any  special  agreement,  the  costs  are  in  the  discretion  of  the 
Court,  and  the  ordinary  rules  as  to  costs  apply;  and  see  XTsticlee  v.  Feters,  cited 
below.  In  practice,  however,  the  costs  are  frequently  arranged,  see  Blinston  v. 
Warhlrton,  2  K.  &  J.  406  ;  or  a  question  is  asked  how  and  by  whom  the  costs  of  the 
action  and  special  case  are  to  be  borne  (Sarrison  v.  Cormoall  Minerals  Su.  Co.,  16 
Ch.  D.  66  ;  29  W.  R.  258).  "        '  . 

Under  the  old  Special  Case  Act,  13  &  14  Vict.  o.  35,  the  costs  were  also  in  the 
discretion  of  the  Court,  and  as  a  general  rule,  the  Court,  in  disposing  of  them,  was 
governed  by  the  rules  which  regulated  it  in  ordering  payment  of  the  costs  of  a  suit 
instituted  by  bill.  Thus,  if  the  difficulty  arose  out  of  a  testator's  wUl,  the  costs,  as 
in  an  administration  suit,  were  ordered  to  be  borne  by  the  testator's  general  estate 
{Cooleson  v.  Bingham,  17  Beav.  262  ;  BindU  v.  Taylor,  5  De  G-.  M.  &  G-.  677  ;  Armi- 
tage  v.  Coates,  35  Beav.  1 ;  Earl  Cowley  v.  Welleshy,  ibid.  636  ;  but  see  Lloyd  v.  Cocker, 
27  Beav.  649)-;  or  if  there  were  no  general  estate,  bythefund  specifically  bequeathed 
[Coohson  V.  Bingham,  but  see  also,  Lhyd  v.  Cocker).  In  Bamahy  v.  Tassell,  11  Eq. 
363,  the  costs  of  all  parties  to  a  special  case  on  the  construction  of  a  wiU  were 
ordered  to  be  paid  out  of  the  estate,  the  personal  estate  being  first  liable ;  and  see 
Miller  v.  Millar,  13  Eq.  263,  where  solicitor  and  client  costs  of  all  parties  were  given 
out  of  the  fund  in  dispute. 

In  ITsticke  v.  Peters,  4  K.  &  J.  457,  however,  V.-O.  Wood  held  that  the  costs  of  a 
special  case  were  not  to  be  decided  on  the  same  principle  as  those  of  an  administra- 
tion suit,  and  that  a  plaintifl  succeeding  upon  a  special  case  arising  out  of  the  con- 


Costs  of 
special  cases. 


Former 
practice. 

General  rule 
as  to  costs  of 
special  case. 


Where  costs 
of  special  case 
ordered  to  be 
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struotion  of  a  will  -was  entitled  to  his  costs  from  the  defendant,  each  party  fairly  Ord.XXXIV. 

claiming  what  he  thought  himself  entitled  to ;  and  there  being  no  question  of  con-   

duct  involved.    From  the  report  of  the  case,  it  does  not  appear  that  any  question  paid  hy  Un- 
as to  the  costs  was  inserted  in  the  special  case.    So  in  Mortimore  v.  Mortimore,  4  De  successful 
G.  &  J.  472,  a  special  case  having  been  stated  for  the  opinion  of  the  Court  at  the   party, 
instance  of  a  tenant  for  life,  with  a  view  to  obtaining  an  increase  of  her  income  by 
an  investment,  of  which  the  Court  in  its  judgment  expressed  disapprobation,  the 
income  of  the  tenant  for  life  was  ordered  to  bear  the  costs  ;  and  see  Sahm  v.  Seape, 
27  Beav.  561. 

7.  This  order  shall  apply  to.  every  special  case  stated  in  a  cause  or  Application 
matter,  or  in  any  proceeding  incidental  thereto.  °^  order. 

8.  Any  special  case  may  hereafter  he  stkted,  for  the  same  purposes  Special  case 
and  in  the  same  manner  as  was  provided  hy  the  Act  13  &  14  Vict.  c.  ^j^er's^Act 
35  (n),  and  the  same  shall  he  deemed  to  he  a  special  case  stated  in  a 

matter  within  the  meaning  of  this  order. 

(«)  The  practice  under  this  Act  (commonly  known  as  Sir  G.  Turner's  Act)  fell  Sir  George 
into  disuse ;  and  by  R.  S.  C,  April,  1880  (now  repealed),  it  was  provided  that  no  Turner's  Act, 
special  case  should  thereafter  be  stated  under  it.     By  the  Statute  Law  Revision  1 3  &  14  Vict. 
and  CivU  Procedure  Act,  1881,  44  &  45  Vict.  c.  59  (27th  August,  1881),  the  Act  o.  35. 
was  repealed,  except  sects.  19  to  26.    These  sections  enabled  an  account  of  debts 
and  liabilities  to  be  taken  on  the  application  of  an  executor  or  administrator.     They 
were  reproduced  in  the  form  of  draft  rules,  and  submitted  to  the  Rule  Committee, 
who  considered  the  practice  under  them  to  be  obsolete  and  no  longer  wanted  ;  and 
by  the  Statute  Law  Revision  and  CivU  Procedure  Act,  1883, 46  &  47  Vict.  c.  49  (25th 
August,  1883),  the  whole  Act  was  repealed. 

It  does  not  seem  to  be  quite  clear  what  is  the  precise  effect  of  this  order  upon  the 
practice  under  the  repealed  Act ;  and  it  is  therefore  thought  advisable  that  the 
following  portions  of  the  Act  should  be  retained  in  the  present  edition. 

Sect.  1  provides  as  follows  : 

"It  shall  be  lawful  for  persons  interested  or  claiming  to  be  interested  in  any  S.  1,  power 
' '  question  cognizable  in  the  said  Court  [of  Chancery]  as  to  the  construction  of  any  to  persons 
"  Act  of  Parliament,  wiU,  deed,  or  other  instrument  in  writing,  or  any  article,  interested 
"  clause,  matter,  or  thing  therein  contained,  or  as  to  the  title  or  evidence  of  title  in  questions 
"  to  any  real  or  personal  estate  contracted  to  be  sold  or  otherwise  dealt  with,  or  as  cognizable  in 
' '  to  the  parties  to  or  the  form  of  any  deed  or  instrument  for  carrying  any  such  Court  of 
"  contract  into  effect,  or  as  to  any  other  matter  falling  within  the  original  juris-   Chancery  to 
' '  diction  of  the  said  Court  as  a  Court  of  Equity,  or  made  subject  to  the  jurisdio-   state  original 
"  tion  or  authority  of  the  said  Court  by  any  statute  not  being  one  of  the  statutes  special  cases 
' '  relating  to  bankrupts,  and  including  among  such  persons  all  lunatics,  married  for  the 
"  women,  and  infants,  in  the  manner  and  under  the  restrictions  hereinafter  con-   opinion  of  the 
"  tained,  to  concur  in  stating  such  questions  in  the  form  of  a  special  case  for  the  Court. 
"  opinion  of  the  said  Court,  and  it  shall  also  be  lawful  for  all  executors,  adminis- 
"  trators,  and  trustees  to  concur  in  such  case." 

By  s.  2  of  the  Act ' '  the  committee  of  the  estate  of  any  lunatic  interested  or  claiming  S.  2,  lunatics ; 
"  to  be  interested  in  any  such  question  as  aforesaid  may,  after  having  been  authorized 
"  in  that  behalf  by  the  Lord  Chancellor  concur  in  such  case  in  his  own  name  and  in 
"  the  name  and  on  the  behalf  of  the  lunatic ;"  and  by  s.  3,  "a  husband  interested  S.  3,  married 
"  or  claiming  to  be  interested  in  the  right  of  his  wife  in  any  such  question  as  women; 
"  aforesaid  may  concur  in  such  case  in  his  own  name  and  in  the  name  of  his  wife 
■'  where  the  wife  has  no  claim  to  any  interest  distinct  from  ler  husband,  and  a 
"  married  woman  having  or  claiming  any  interest  in  any  such  question  as  aforesaid 
"  distinct  from  her  husband  may  in  her  own  right  concur  in  such  case,  provided 
"  that  her  husband  also  concurs  therein;  "  and  by  s.  4,   "the  guardian  of  any  S.  4,  infant; 
"  infant  interested  or  claiming  to  be  interested  in  any  such  question  as  aforesaid 
"  may  concur  in  such  case  in  the  name  and  on  the  behalf  of  the  infant,  unless  such 
"  guardian  has  an  adverse  interest." 

By  s.  S,  "  the  Court  may  by  order  to  be  made  in  the  matter  of  any  lunatic  not  so  Ss.  5,  6, 
"  found,  or  in  the  niatter  of  any  infant  [and  in  the  matter  of  the  Act,  Star  v.  special 
"  Newlery,  20  Beav.  14],  upon  the  application  of  any  person,  on  behalf  of  the  guardian. 
"  lunatic  or  upon  the  application  of  the  infant,  by  motion  or  petition,  appoint  any 
"  person  shown  by  affidavit  to  be  a  fit  person,  and  to  have  no  interest  adverse  to 
"  the  interest  of  the  lunatic  or  infant,  to  be  the  special  guardian  of  such  lunatic  Or 
"  infant  for  the  purpose  of  concurring  in  such  case,  in  the  name  and  on  behalf  of 
"  the  lunatic  or  infant,  and  any  such  person  so  appointed  may  lawfully  so  concur : 
"  Provided  always,  that  it  shall  be  lawful  for  the  said  Court  to  require  notice  of 
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Ord.XXXlV.   "  siich  application  to  he  given  to  such  person,  if  any,  as  the  Court  shall  think 
"  fit." 

By^s.  6,  "  in  any  case  in  Trhioh  any  such  order  as  aforesaid  shall  have  been  made 
"  by  the  said  Court  in  the  matter  of  any  infant  without  notice  to  the  guardian  of 
"  the  infant,  the  Court,  if  it  shall  think  fit,  may  discharge  such  order,  upon  the 
"  application  of  such  guardian  by  motion  or  petition ;  and  may  appoint  some  other 
"  fit  person  to  be  the  special  guardian  of  such  infait  for  the  purpose  of  such  special 
"  case,  and  may  also  give  such  directions  as  may  be  necessary  for  substituting  in 
"  such  special  case  either  the  name  of  the  gaar(fian  so  applying,  or  of  the  special 
"  guardian  so  appointed  in  lieu  of  the  name  of  the  special  guardian  so  displaced ; 
"  Provided  always,  that  the  discharge  of  any  order  appointing  a  special  guardian 
"  shall  not  invalidate  anything  which  shall  in  the  meantime  have  been  done  by 
"  such  special  guardian,  unless  the  Court  shall,  upon  notice  to  all  parties,  specially 
"  so  direct."  •■ 


Parties  to 
original 

1  case. 


Ss.  7—9. 
Perm  of 
original 
special  case ; 
amendment. 


It  has  been  held  that  persons  might  represent  classes  for  the  purpose  of  special 
oases  under  the  Act;  see  Ord.  XVI.  rr.  8,  9,  U,  ante;  Bayley  v.  Mil^,  W.  N. 
(1870),  42;  30  L.  T.  784;  Bardwell  v.  Sheffield  Waterworks  Co.,  14  Eq.  517;  Se 
Brown,  29  Beav.  401 ;  Swallow  v.  Binns,  9  Hare,  App.  xlvii. 

Where  a  special  case  under  the  Act  sought  to  have  the  construction  of  a  trust 
deed  determined,  it  was  held  that  the  trustees  ought  to  be  parties  ( Vorley  v.  Sichard- 
son,  8  De  G.  M.  &  G-.  126,  overruling  Darby  v.  Darby,  18  Beav.  412). 

Sect.  7  provided  as  to  the  form  of  an  original  special  case  (which  might  be 
amended,  Thistlethwaite  v.  Gamier,  5  De  G-.  &  Sm.  73  ;  Domville  v.  Lamb,  9  Hare, 
App.  Iv. ;  Falmer  v.  Floyer,  18  W.  R.  887 ;  Bell  v.  Cade,  2  J.  &  H.  122)  as 
follows : — . 

"  Every  such  special  case  is  to  be  entitled  as  a  cause  between  some  or  one  of  the 
' '  paities  interested  or  claiming  to  be  interested  as  plaintiffs  or  plaintiff,  and  the 
"  others  or  other  of  them  as  defendants  or  defendant,  and  that  in  the  title  to  such 
"  cases  lunatics  and  infants  shall  be  described  as  such,  and  their  committees, 
"guardians,  or  special  guardians  named;  and  that  where  in  any  such  case  a 
"  married  woman  is  named  as  a  plaintiff  and  her  husband  as  a  defendant  thereto, 
"  a  next  friend  of  such  married  woman  shall  be  named  in  the  title  to  such  case." 


Sect.  8  is  substantially  the  same  as  mle  1  in  the  text ;  and  by  s.  9,  "  every  such 
"  special  case  to  which  an  infant  or  lunatic  is  a  pariy  by  his  guardian  or  special 
"  guardian  shall  also  state  how  such  guardian  or  special  guardian  was  constituted^ 
"  and  where  any  married  woman  having  or  claiming  any  interest  distinct  from  her 
"  husband  is  a  party  to  such  case,  it  shall  be  stated  therein  that  she  concurs  in  such 
"  case  in  her  own  right." 

S.  10.  By  s.  10,  original  special  oases  are  to  be  signed  by  counsel  (but  this  is  no  longer 

Signature  by    necessary,  Ord.  XIX.  r.  4  ;  Bare  v.  Sure,  W.  N.  (1876),  44),  and  appearances  are 
counsel,  &c.       to  be  entered  by  defendants. 

Ss.  11-13.  Sects.  11 — 13  related  to  setting  down  for  hearing,  and  the  parties  are  to  be  bound 

Setting  down    ^y  the  statements  in  the  case  after  the  defendants  have  appeared,  except  married 
for  hearing.      women,  infants,  and  lunatics,  who  are  not  to  be  bound  tifl.  leave  is  given  by  th§ 
Court  to  set  the  case  down. 


Upon  hear- 
ing. Court  to 
determine 
question 
and  make 
declaration. 

Proviso  that 
a  case  may 
be  sent  to 
common  law 
Court. 

Proviso  that 
Court  may 
refuse  to     .. 
decide. 


By  s.  14,  "  it  shall  be  lawful  for  the  Court,  upon  the  hearing  of  any  such  special 
"  case  as  aforesaid,  to  determine  the  questions  raised  therein,  or  any  of  them,  and 
"  by  decree  to_  declare  its  opinion  thereon,  and,  so  far  as  the  case  shall  admit  of 
"  the  same,  upon  the  right  involved  therein,  without  proceeding  to  administer  any 
"  relief  consequent'  upon  such  declaration  ;  and  that  every  such  declaration  of  the 
"  said  Court  contained  in  any  such  decree  shall  have  the  same  force  and  effect  as 
"  such  declaration  would  have  had,  and  shall  be  binding  to  the  same  extent  as  such 
"  declaration  would  have  been,  if  contained  in  a  decree  made  in  a  suit  between  the 
"  same  parties  instituted  by  bill :  Provided  always,  that  it  shall  be  lawful  for  the 
"  said  Court,  if  it  shall  see  fit  so  to  do,  before  proceeding  to  make  such  decree  as 
"  aforesaid,  to  send  any  case. or  cases  for  the  opinion  of  any  of  her  Majesty's  Courts 
"  of  common  law,  reserving  the  consideration  of  all  further  directions  and  of  the 
"  costs,  and  to  make  such  decree  as  aforesaid  upon  such  further  directions :  Provided 
"  also,  that  if  upon  the  hearing  of  such  special  case  as  aforesaid  the  Court  shall  be 
' '  of  opinion  that  the  questions  raised  thereby  or  any  of  them  cannot  properly  be 
"  decided  upon  such  case,  the  said  Court  may  refuse  to  decide  the  same." 
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Under  this  section  it  was  held  that  the  Court  had  no  jurisdiction  upon  a  special  Ord.XXXIV. 

case  under  the  Act  to  make  binding  declarations  of  future  rights  [Burt  v.  Sturt,  I   

W.  R.  148 ;  Greenwood  T.  Sutherland,   10  Hare,  App.  xii. ;  Garliek  v.  Zawson,  ibid.  Declarations 
xiv.  ;  Gosling  v.   Gosling,  Jo.  265.     But  see  Earl  of  Tyrone  v.  Marquis  of  Waterford,   as  to  future 
1  De  G.  E.  &  J.  613).    In  Belljv.  Cade,  2  J.  &  H.  122,  it  was  held  that  the  Court  might  rights, 
declare  whether  a  person  claiming  a  future  right  in  remainder  took  such  an  interest 
in  the  property  in  question  as  to  entitle  him  to  file  a  biU  to  have  it  secured  for  his 
benefit,  and  compare  Webb  v.  Byng,  8  De  G,.  M.  &  C.  633  ;  Savager.  Tijers,  7  Oh.  376 ; 
Key  V.  Key,  4  De  G.  M.  &  G.  73  ;  Forsbrook  v.  Forsbrook,  3  Ch.  93  ;  Pryae  v.  Pryse, 
15  Eq.  86.     See  further,  as  to  the  discretion  of  the  Court  to  refuse  to  decide  a 
question  on  a  special  case.  Bright  v.  Tyndall,  4  Ch.  D.  189  ;  Bulkeley  v.  Rope,  8  De 

By  8.  15,  "  every  executor,    administrator,  trustee,  or  other  persons  making  S.  15. 
'  any  payment  or  doing  any  act  in  conformity  with  the  declaration  contained  in  Trustees,  &c. 
'  any  decree  made  upon  a  special  case  is  in  all  respects  to  be  as  fully  and  effectually  protected. 
'  protected  and  indemnified  by  such  declaration  as  if  such  payment  had  been  made 
'  or  act  done  under  or  in  pursuance  of  the  express  order  of  the  Court  made  in  a 
'  suit  between  the  parties,  save  only  as  to  any  rights  or  claims  of  any  person  in 
'  respect  of  matters  not  determined  by  such  declaration." 

By  s.  16,  "where  any  person  shall  be  desirous  to  have  a  special  case  reheard,   S.  16. 
'  or  to  appeal  from  the  decision  thereon,  the  Court  may,  upon  application  for  that  Rehearings 
'  purpose,  either  at  the  time  of  the  decree  upon  such  special  case  being  made  or  at  ^^^  appeals. 
'  any  time  afterwards,  and  upon  such  conditions,  if  any,  as  the  Court  shall  think 
'  fit,  order  that  the  declaration  contained  in  such  decree  shall  not  be  acted  upon  for 
'  such  time  as  the  said  Court  shall  think  just." 

By  s.   17,    "  the  filing  of  a   special   case,   and   the    entering   of   appearances  S.  17. 
'  thereto  by  the  persons  named  as  defendants  therein,  shall  be  taken  to  be  a  lis  Original 
'pendens,  and  may  be  registered  under  2  &  3  Vict.  u.  11,  and,  until  so  registered,   special  case 
'  shall  not  bind  a  purchaser  or  mortgagee  without  express  notice  thereof."  a  lis  pendens. 

And  by  s.  18,  "  any  documents   referred  to  in  a  special  case,   and  any  copies  g    jg 
'  thereof,  or  extracts  therefrom,  identified  by  the  signature  of  the  solicitors  for  all  Production  of 
'  parties,  or  of  the  London  agents  of  such  solicitors,  may  be  produced  and  read  documents. 
'  at  the  hearing  of  such  case,  without  further  proof ;  the  Court  may  at  any  time 
'  after  the  filing  of  the  special  case,  and  the  entering  of  appearances  thereto  by 
'  the  persons  named  as  defendants  therein,  order  any  document  which  may  be 
'  admitted  thereby  to  he  in  the  possession  of  any  party  to  such  case  to  be  deposited 
'  and  produced  in  such  manner  and  for  such  purposes  as  the  Court  shall  think  fit." 

See,  as  to  the  statement  of  facts,  Domville  v.  Lamb,  9  Hare,  App.  iv. ;  Bulkeley  v.   Statement 
Sope,  8  De  G.  M.  &  G.  36  ;  and  as  to  prefacing  the  order  where  they  are  omitted,  of  facts. 
Zane  v.  Debenham,  17  Jur.  1005. 

Ss.  31,  32,  gave  power  to  make  general  rules  and  orders  under  the  Act. 
None  such  were  made  as  to  special  cases ;  but  an  order  as  to  advertisements  for 
creditors  was  made;  see  p.  499,  post. 

By  s.  33,  all  decrees  and  orders  under  the  Act  were  to  be  subject  to  appeal. 

Sect.  34  provided,  inter  alia,  that  the  word  "  lunatics  "  shall  include  idiots  and  Meaning  of 
persons  of  unsound  mind,  and  whether  found  such  by  inquisition  or  not :  "  lunatic. 

The  word  "  guardian  "  shall  mean  father  or  testamentary  guardian,  or  guardian  "guardian." 
appointed  by  the  Court  of  Chancery  (not  being  a  special  guardian  appointed  under 
the  provisions  of  the  Act). 

II.  Issues  of  Fact  "without  Pleadings. 
9.  When  the  parties  to  a  cause  or  matter  are  agreed  as  to  the  Trial  of  ques- 
questions  of  fact  to  be  decided  between  them,  they  may,  after  writ  -without 
issued  and  before  judgment,  by  consent  and  order  of  the  Court  or  a  pleadings, 
judge,  proceed  to  the  trial  of  any  such   questions   of  fact  without 
formal  pleadings  j  and  such  questions  may  be  stated  for  trial  in  an 
issue  in  the  form  No.  15  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require,  and  such  issue  may  be  entered  for  trial 
and  tried  in  the  same  manner  as  any  issue  joined  in  an  ordinary 
action,   and  the  proceedings  shall  be  under  the   control  and  juris- 
diction of  the  Court  or  judge,  in  the  same  way  as  the  proceedings  in 
an  action  (o). 

(o)  This  and  the  three  following  rules  are  taken  from  sects,  42—45  of  tlje 
Common  Law  Procedure  Act,  1852.    For  the  form  here  referred  to,  see  iM/r«, 
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Judgment  for 
fixed  amount. 


Entry  of 
judgttient  and 
execution. 


Ord.  XXXIV.  10.  The  Court  or  a  judge  may  by  consent  of  the  parties  order  that, 
upon  the  finding  in  the  affirmative  or  negative  of  such  issue  as  in  the 
last  preceding  rule  mentioned,  a  sum  of  money,  fixed  hy  the  parties, 
or  to  be  ascertained  upon  a  question  inserted  in  the  issue  for  that 
purpose,  shall  he  paid  by  one  of  the  parties  to  the  other  of  them  either 
with  or  without  the  costs  of  the  cause  or  matter. 

11.  Upon  the  finding  on  any  such  issue,  as  in  Eule  9  mentioned, 
judgment  may  be  entered  for  the  sum  so  agreed  or  ascertained  as 
aforesaid  with  or  without  costs,  as  the  case  may  be,  and  execution 
may  issue  upon  such  judgment  forthwith,  unless  otherwise  agreed, 
or  unless  the  Court  or  a  judge  shall  otherwise  order  for  the  purpose 
of  giving  either  party  an  opportunity  for  moving  to  set  aside  the 
finding  or  for  a  new  trial. 

12.  The  proceedings  upon  such  issue,  as  in  Eule  9  mentioned,  may 
be  recorded  at  the  instance  of  eith'er  party,  and  the  judgment,  whether 
actually  recorded  or  not,  shall  have  the  same  efEect  as  any  other 
judgment  in  a  contested  action. 


Record  of 
proci 


Proceedings 
in  district 
registry. 


District 

registries. 


OEDEE  XXXV. 

Peooeedings  in  Disteict  Eegisteies. 

1 .  Where  a  cause  or  matter  is  proceeding  in  a  district  registry,  aU 
proceedings,  except  where  by  these  rules  it  is  otherwise  provided,,  or 
the  Court  or  a  judge  shall  otherwise  order,  shall  be  taken  in  the 
district  registry,  down  to  and  including  the  entry  of  final  judgment, 
and  every  final  judgment  and  every  order  for  an  account,  by  reason  of 
the  default  of  the  defendant,  or  by  consent,  shall  be  entered  in  the 
district  registry  in  the  proper  book,  in  the  same  manner  as  a  like 
judgment  or  order  in  an  action  proceeding  in  London  would  be 
entered  in  the  central  office  (p). 

{p)  See  as  to  the  estabUshment  of  District  Registries,  Judicature  Act,  1873,  s.  60, 
amended  by  Judicature  Act,  1875,  s.  13,  and  ss.  61 — 66,  and  notes  thereto,  ante, 
p.  269. 

As  to  the  issue  of  ■writs  out  of  district  registries,  see  Ord.  V.  rr.  1,  3,  i,  ante, 
p.  311 ;  and  as  to  the  plaintiff's  address,  see  Ord.  IV.  r.  3,  ante,  p.  310.  As  to 
appearance,  see  Ord.  XII.,  ante,  p.  322  ;  and  as  to  proceeding  in  default  of  appear- 
ance, see  Ord.  XIII.  r.  11. 

It  would  seem  that  ohamoery  actions  commenced  in  district  registries  ought  to  be 
tried  in  London  before  the  judge  to  whom  they  have  been  assigned  {Irlam  v.  Irlam, 
2  Oh.  D.  608 ;  Ee  Smith,  Sutchmaon  t.  Wm'd,  6  Oh.  D.  692 ;  and  see  Se  Bowen, 
20  Oh.  D.  538).  The  action  is  set  do-wn  in  the  district  registry  for  hearing  in 
London,  and  the  papers  are  then  sent  up  to  London  for  the  hearing  -without 
further  order  {Birmingham  Waste  Co.  v.  Lane,  24  "W.  R.  292 ;  Lumh  v.  Whiteley, 
W.  N.  (1877),  40). 

A  district  registrar  has  the  same  powers  as  a  judge  at  chambers  (r.  6) ;  but  he 
has  no  power  to  appoint  a  receiver,  or  direct  a  banking  account  to  bo  opened ;  nor 
can  he  take  accounts  directed  by  the  judge  unless  the  judgment  specially  directs 
him  to  do  so  {Se  Smith,  Hutchinson  t.  Wa/rd).  But  he  may,  it  seems,  make  an 
order  for  an  account  imder  Ord.  XV.  r.  1,  and  (if  the  order  so  directs)  he  can  then 
proceed  to  take  the  account  himself  {Re  Bowen). 

In  making  a  report  of  the  result  of  accounts  and  inquiries  in  an  administration 
suit  the  registrar  should  adopt  the  form  of  a  chief  clerk's  certificate  {Re  Bowen). 

The  Court  may  order  accounts  and  inquiries  to  be  taken  and  made  in  a  district 
registry ;  see  MacdonaU  v.  Foster,  6  Ch.  D.  193  (administration) ;  Sykes  v.  Schofleld, 
14  Oh.  D.  629  (partition) ;  Be  Judkins,  W.  N.  (1880),  198  (where  the  order  was 
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made  on  a  petition).    An  application  for  a  sale,  however,  should  be  made  to  the  Ord.  XXXV. 

judge  of  the  Chancery  Division  (S^Jces  v.  SchofleW)  ;  and  he  may  then  direct  the  sale  

to  take  place  either  in  his  o'wn  diamhers  or  in  the  covmtry,  and  -whichever  -way  he 
decides  the  Court  of  Appeal  -will  not  interfere  [Syhes  v.  SchofieU;  Macdonald  v. 
Foster). 

A  receiver  appointed  in  an  action  commenced  in  a  district  registry  must  give 
security  in  London,  but  may  pass  his  accounts  in  the  country  (Ee  Capper,  "W.  N. 
(1878),  66). 

2.  Where  the  -writ  of  summons  issues  out  of  a  district  registry,  and  Entry  of 
the  plaintiff  is  entitled  to  enter  interlocutory  judgment  under  any  of  ^gt^^™ 
the  rules  of  Order  XIII.,  or  -where  the  cause  or  matter  is  proceeding  in  legistiy. 
the  district  registry  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under  any  of  the  rules  of  Order  XXVII.,  in  either  case  such 
interlocutory  judgment,  and  -when  damages  shall  have  been  assessed, 

final  judgment,  shall  be  entered  in  the  district  registry,  unless  the  Court 
or  a  judge  shall  other-wise  order. 

3.  Where  a  cause  or  matter  is  proceeding  in  a  district-registry,  and  Entry  of 
the  judgment  or  any  otSer  order  therein  is  directed  to  be  entered  in  oentol^office. 
the  central  oflS.ce,  the  same  shall  be  so  entered,  and  an  office  copy  of 

every  such  judgment  or  order  shall  be  transmitted  to  the  district  registry 
to  be  filed  -with  the  proceedings  in  the  action. 

4.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry  all  Writs  of  exe- 
■writs  of  execution  for  enforcing  any  judgment  or  order  therein,  and  aU.  g^mmonses 
summonses  under  the  Debtors  Act,  1869,  shall  issue  from  the  district  under  Debtors 
registry,  unless  the  Court  or  a  judge  shall  other-wise  direct.    Where        ' 

final  judgment  is  entered  in  the  district  registry,  costs  shall  be  taxed  Costs. 
in  such  registry  unless  the  Court  or  a  judge  shall  otherwise  order  (§■). 

(y)  Except  under  very  special  circumstances  the  Court  -will  not  order  coats  of  an 
action  commenced  in  a  district  registry  to  he  taxed  else-svhere  than  in  London  [Day 
v.  Whittaker,  6  Ch.  D.  734 ;  Wilson  v.  Alltree,  27  Ch.  D.  242 ;  and  see  Irlam  v. 
Irlam,  24  W.  E.  949).  Where  the  costs  are  taxed  in  the  country  the  same  rules  as 
to  fees,  &c.,  apply  as  in  London  (Ord.  LXV.  r.  27  (43) ). 

5.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry,  aU  Proceedings 
proceedings  relating  to  the  following  matters,  namely, —  j°  Patriot 

(a.)  Leave  to  enter  judgments  under  Order  XVI.,  rules  60  and  51  ;    registry. 

(b.)  Leave  to  issue  or  rene-w  -writs  of  execution ; 

(c.)  Examination  of  judgment  debtors  for  garnishee  purposes,  or 
under  Order  XUI.,  rule  32  ; 

(d.)  Garnishee  orders ; 

(e.)  Charging  orders  wm  ; 
shall,  unless  the  Court  or  a  judge  shall  otherwise  order,  be  taken  in 
the  district  registry. 

6.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry  the  Jurisdiction 
district  registrar  may  exercise  aU  such  authority  and  jurisdiction  in  °egigtrar. 
respect  thereof  as  may  be  exercised  by  a  judge  at  chambers,  except 

such  as  by  these  rules  a  master  is  precluded  from,  exercising  (»•). 

(r)  If  a  motion  be  made  in  the  action  in  London,  the  effect  is  to  remove  the  case 
from  the  district  registry,  and  the  registrar  has  no  longer  power  to  make  orders  in 
the  action  {fiyton  T.Ficlcks,  W.  N.  (1879),  12  ;  27  W.  R.  376).  See  note  [p),  mte, 
p.  406. 
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Ord.  XXSV.  1.  Every  application  to  a  district  registrar  shall  be  made  in  tlie 
same  manner  in  -whicli  applications  at  chambers  are  directed  to  be 
made  by  these  rules. 

8.  If  any  matter  appears  to  the  district  registrar  proper  for  the 
decision  of  a  judge,  the  registrar  may  refer  the  same  to  a  judge,  and 
the  judge  may  either  dispose  of  the  matter  or  refer  the  same  back  to 
the  registrar  with  such  directions  as  he  may  think  fit  (s). 

(«)  See  W.  N.  (1876),  250. 


Applications, 
how  made. 

Reference  to 
judge. 


Appeal  to 
judge. 


Notice  of 


Appeal  no 
stay  of  pro- 


to  be  subject 
to  Control  of 
judge. 


Of  what 
judge. 


Removal  of 
action  from 
district 
registry. 


9.  Any  person  affected  by  any  order,  finding,  or  decision  of  a  district 
registrar  may  appeal  to  a  judge.  Such  appeal  may  be  made  notwith- 
standing that  the  order  or  decision  was  in  respect  of  a  proceeding  or 
matter  as  to  which  the  district  registrar  had  jurisdiction  only  by  con- 
sent. Such  appeal  shall  be  by  way  of  indorsement  on  the  summons  by 
the  registrar  at  the  request  of  any  party  {t)  or  by  notice  in  writing  (u) 
to  attend  before  the  judge  without  a  fresh  summons  within  sis  days 
after  the  party  complaining  has  notice  of  the  order,  finding,  or  decision 
complained  of,  or  such  further  time  as  may  be  allowed  by  a  judge  or 
the  registrar  {v). 

{t)  The  appealing  party  can  insist  on  having  the  summons  endorsed  by  the  regis- 
trar [Dmger  v.  Nehon,  W.  N.  (1884),  96). 

(«)  A  notice  of  appeal  signed  by  the  country  solicitor  alone  is  a  good  notice  [Mayor 
ofSotherham  v.  Feace,  W.  N.  (1883),  216). 

(v)  Section  49  of  the  Judicature  Act,  1873,  does  not  apply  to  a  master  or  a  district 
registrar,  and  therefore  the  judge  can  vary  as  to  costs  the  order  of  a  district  registrar 
dismissing  an  action  without  costs  (Foster  v.  JEdwards,  48  L.  J.  C.  P.  767). 

10.  An  appeal  from  a  district  registrar  shall  be  no  stay  of  proceed- 
ings unless  so  ordered  by  a  judge  or  the  registrar. 

1 1 .  Every  district  registrar  and  other  officer  of  a  district  registry 
shall  be  subject  to  the  orders  and  directions  of  the  Court  or  a  judge, 
as  fully  as  any  other  officer  of  the  Court,  and  every  proceeding  in  a 
district  registry  shall  be  subject  to  the  control  of  the  Court  or  a  judge, 
as  fuUy  as  a  like  proceeding  in  London. 

12:  Every  reference  to  a  judge  by  or  appeal  to  a  judge  from  a  dis- 
trict registrar  in  any  cause  or  matter  in  the  Chancery  Division  shall  be 
to  the  judge  to  whom  the  cause  or  matter  is  assigned. 

13.  In  any  action  which  would,  under  the  foregoing  rules,  proceed 
in  the  district  registry,  the  action  may,  subject  to  rule  14,  be  removed 
from  the  district  registry  as  of  right  in.  the  cases  and  within  the  times 
following  : — 

(1.)  "Where  the  writ  is  specially  indorsed  under  Order  HI.  rule  6, 
and  the  plaintiff  does  not  within  four  days  after  the  appear- 
ance of  such  defendant  give  notice  of  an  application  for  an 
order  against  him  imder  Order  XIV. ;  then  such  defendant 
may  remove  the  action  as  of  right  at  any  time  after  the 
expiration  of  such  four  days,  and  before  delivering  a  defence, 
and  before  the  expiration  of  the  time  for  doing  so  : 
(2.)  Where  the  writ  is  specially  indorsed,  and  the  plaintiff  has 
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made  sucli  application,  as  in  the  last  paragraph  mentioned,  Ord.  XXXV. 
and  the  defendant  has  ohtained  leave  to  defend  in  manner 
provided  by  Order  XIV. ;  then  such  defendant  may  remove 
the  action  as  of  right  at  any  time  after  the  order  giving  him 
leave  to  defend,  and  before  delivering  a  defence,  and  before 
the  expiration  of  the  time  for  doing  so  : 
(3.)  Where  the  writ  is  not  specially  indorsed  under  Order  III. 
rule  6,  any  defendant  may  remove  the  action  as  of  right  at 
any  time  after  appearance,  and  before  delivering  a  defence, 
and  before  the  expiration  of  the  time  for  doing  so  (itf). 

{w}  Ord.  V.  r.  1  gives  tte  plaintifi  the  right  to  sue  in  a  district  registry ; 
Ord.  XXXV.  r.  13  gives  the  defendant  the  right  in  certain  events  to  have  the  cause 
removed  to  London  ;  but  by  rule  14  this  right  of  the  defendant  is  subject  to  the 
discretion  of  the  judge,  who  may,  for  good  cause  shown,  order  the  action  to  proceed 
in  the  country;  as  to  what  will  or  will  not  be  considered  such  "  good  cause,"  see 
Smith  V.  Bell,  W.  N.  (1883),  196;  Walker  v.  Cratbree,  ib.  197. 

(4.)  [Applies  only  to  Admiralty  actions  in  rem.'] 

14.  Any  party  or  person  desirous  to  remove  an  action  as  of  right  Mode  of 
under  the  last  preceding  rule  may  do  so  by  serving  upon  the  other  removal, 
parties  to  the  action,  and  delivering  to  the  district  registrar,  a  notice, 
signed  by  himself  or  his  solicitor,  to  the  effect  that  he  desires  the 
action  to  be  removed  to  London,  and  the  action  shall  be  removed  ac- 
cordingly :  Provided,  that  if  the  Court  or  a  judge  shall  be  satisfied 

that  the  defendant  giving  such  notice  is  a  merely  formal  defendant,  or 
has  no  substantial  cause  to  interfere  in  the  conduct  of  the  action,  or 
that  there  is  other  good  cause  for  proceeding  in  the  district  registry, 
such  Court  or  judge  may  order  that  the  action  may  proceed  in  the  dis- 
trict registry  notwithstanding  such  notice  (»). 
(«)  See  note  to  r.  13. 

15.  Except  in  Admiralty  actions  in  rem,  the  notice  for  removal  shall  Certificate  on 
be  accompanied  by  a  certificate  signed  by  the  defendant  or  his  solicitor  '■®™°'^^1- 
that  his  defence  has  not  been  delivered,  and  that  the  time  for  deUver- 

ing  the  same  has  not  expired. 

16.  In  any  case  not  provided  for  by  rules  13  and  14,  any  party  to  a  Removal  to 
cause  or  matter  proceeding  in  a  district  registry  may  apply  to  the  London. 
Court  or  a  judge,  or  to  the  district  registrar,  for  an  order  to  remove 

the  cause  or  matter  from  the  district  registry  to  London,  and  the  Court, 
judge,  or  registrar,  may  make  an  order  accordingly,  if  satisfied  that 
there  is  sufficient  reason  for  doing  so,  upon  such  terms,  if  any,  as  shall 
be  just  (xx). 

{xx)  See  Se  EbersUy's  Co.,  W.  N.  (1884),  252. 

17.  Any  party  to  a  cause  or  matter  proceeding  in  London  may  apply  Removal  to 

to  the  Court  or  a  iudere  for  an  order  to  remove  the  cause  or  matter  "iistriot 

''      °  ,  registry. 

from  London  to  any  district  registry,  and  the  Court  or  judge  may 

maike  an  order  accordingly,  if  satisfied  that  there  is  sufficient  reason 

for  doing  so,  upon  such  terms,  if  any,  as  shaU  be  just. 

18.  Where,  under  the  preceding  rules  of  this  order,  a  cause  or  Address  for 
matter  is  removed  from  a  district  registry,  the  defendant  shall,  upon  service. 
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Ord.  XXXV. 


Ming  in 

district 

registFy. 

Transmission 
of  documents. 


KJingof 
chief  clerk's 
certificate,  &c. 


Eemoval  of 
documents 
from  district 
registry. 


District 
registrars  to 
account. 


iForma. 


such,  removal,  give  notice  to  the  plaintifi  of  an  address  for  service  ia 
London,  in  all  respects  as  if  the  appearance  had  been  originally  entered 
in  London. 

19.  "Where  a  cause  or  matter  is  proceeding  in  a  district  registry  all 
pleadings  and  other  documents  req[uired  to  be  filed  shall  be  filed  in 
the  district  registry. 

20.  "Wlienever  a  defendant  appears  in  London  to  a  ■writ  issued  out 
of  a  district  registry  or  any  proceedings  are  removed  from  the  district 
registry  to  London,  by  notice  under  rule  14  of  this  order,  or  by  order 
of  the  Court  or  a  judge,  the  district  registrar  shall  transmit  to  the 
Central  Office  all  original  documents  (if  any)  filed  in  the  district  re- 
gistry, and  a  copy  of  all  entries  of  the  proceedings  in  the  books  of  the 
district  registry. 

21.  When  a  cause  or  matter  in  the  Chancery  Division  is  proceeding 
in  a  district  registry,  all  certificates  of  the  chief  clerk  and  taxing 
offi.c6rs  and  other  documents  (required  to  be  filed)  used  in  London 
before  the  judge  in  Chambers,  or  before  any  taxing  officer  or  referee, 
and-not  already  filed  in  the  district  registry,  shall  be  filed  in  the  same 
office  as  they  would  have  been  filed  in  if  the  proceedings  had  originally 
commenced  in  London;  and  if  the  Court  or  judge  shall  so  direct,  office 
copies  thereof  shall  be  transmitted  to  the  district  registry. 

22.  No  affidavit  or  record  of  the  Court  shall  be  i;aken  out-  of  a 
district-registry  (except  upon  removal  of  the  proceedings  to  London) 
without  the  order  of  a  jtidge  or  of  the  district  regfistrar,  and  no  suhposna 
for  the  production  of  any  such  document  shall  be  issued. 

23.  Every  district  registrar  shall  account  for  and  pay  over  to  the 
Treasury  aU  moneys  paid  into  Court  at  the  registry  of  which,  he  is. 
registrar,  in  such  manner  and  at  such  times  as  may  be  from  time  to 
time  directed  by  the  Treasury  (y). 

(y)  Money  ordered  to  te  paid  into  Court  by  a  receiver  should  he  paid  into  Court 
in  the  ordinary  way,  and  not  be  paid  iuto  a  bank  "  to  the  credit  of  the  district  re- 
■   rar  "  (-F»%  v.  Davis,  12  Ch.  D.  735). 


24.  The  forms  contained  in  the  Appendices  shall,  as  far  as  they  are 
applicable,  be  used  in  or  for  the  purposes  of  district  registries,  with, 
such  variations  as  circumstances  may  require. 


OEDEE  XXXYI. 

Tbial. 

I.  Place. 

Place  of  trial.  1.  There  shall  be  no  local  venue  for  the  trial  of  any  action,  except 
where  otherwise  provided  by  statute.  Every  action  iu  every  division 
shall,  unless  the  Court  or  a  judge  otherwise  orders,  be  tried  in  the 
county  or  place  named  on  the  statement  of  cl^im,  or  (where  no  state- 
ment of  claim  has  been  delivered  or  required),  by  a  notice  in  writing 
to  be  served  on  the  defendant,  or  his  solioitor,  within  six  days  after 
appearance.    "Wliere  no  place  of  trial  is  named,  the  place  of  trial  shall, 
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unless  the  Court  or  a  judge  shall  otherwise  order,  he  the  county  of  Ord.  XXXVI. 
Middlesex  («). 

(2)  Where  notice  of  trial  had  been  given  for  the  assizes,  the  Court  refused  to  order 
the  trial  to  be  remoTed  to  London  merely  because  the  action  was  one  of  those 
assigned  to  the  Chancery  Division  [Fhilips  y.  Beale,  26  Ch.  D.  621)  ;  and  see  r.  1  a. 
See  however.  Green  v.  Bennett,  32  W.  R.  848. 

la.  The  provisions  of  Ord.  XXXVI.  r.  1,  shall  apply  to  every  action,  Chancery 
notwithstanding  that  it  may  have  been  assigned  to  any  judge  {zz).  actions. 

{zz)  This  rule  was  added  by  R.  S.  C,  Outober,  1884. 

n.  Mode  of  Trial. 

[Rule  2  applies  only  to  actions  of  slander,  libel,  false  imprisonment,  malicious 
prosecution,  seduction,  or  breach  of  promise  of  marriage.] 

3.  Causes  or  matters  assigned  hy  the  principal  Act  to  the  Chancery  Actions 

Division  (a)  shall  he  tried  hy  a  iudee  without  a  iury,  unless  the  Court  assigned  to 

.,',-,,        --.       -  ,    "^...^  •■     ''  the  Chancery 

or  a  judge  shall  otherwise  order  (6).  Division  to  be 

(a)  For  these  causes  and  matters,  see  Jud.  Act,  1873,  s.  34,  ante,  p.  263.  ^  ."m,- 

(J)  Chancery  actions  where  the  questions  raised  are  mixed  questions  of  law  and  fact  jj 
and  the  verdict  of  a  jury  would  not  decide  the  case,  but  the  judge  himself  would  Chancery 
afterwards  have  to  decide  the  whole  issue  between  the  parties,  will  not  be  ordered  actions ; 
to  be  tried  by  a  jury  ;  secus,  where  there  is  some  simple  issue  of  fact  the  verdict  on  when  tried 
which  would  decide  the  issues  in  the  action  [Gardmall  v.  Cardinall,  25  Ch.  D.  772 ;  with  a  jury. 
Huston  V.  ToUn,  10  Ch.  D.  p.  563).  The  following  actions  have  been  held  xmsuit- 
able  for  trial  with  a  jury :  actions  to  establish  a  partnership  where  a  long  corre- 
spondence and  a  number  of  books  of  account  had  to  be  put  in  evidence  [Cardinall  v. 
Cardinall) ;  specific  performance  [Swindell  v.  Birmingham  Syndicate,  3  Ch.  D.  127 ; 
Sykea  v.  Firth,  "W.  N.  (1877),  38  ;  46  L.  J.  Ch.  627  ;  Pilley  v.  Baylis,  6  Ch.  D.  241 ; 
miU  V.  Whelpton,  29  "W.  R.  799  ;  Wood  t.  Eay,  W.  N.  (1879),  206)  ;  actions  to  set 
aside  agreements  on  the  ground  of  fraud  [Suston  v.  Tohin,  10  Ch.  D.  558  ;  Back  v. 
May,  5  Ch.  D.  236  ;  Moss  v.  Bradburn,  "W.  N.  (1884),  14)  ;  to  restrain  the  use  of  a 
tradename  where  special  questions  were  iuvolved  [Singer  Co.  v.  Loog,  11  Ch.  D. 
656 ;  and  see  Spratt's  Fatent  v.  Ward,  11  Ch.  D.  240) ;  to  obtain  the  deUvery  up  of 
promissory  notes  obtained  by  misrepresentation,  where  there  was  a  voluminous 
correspondence  and  the  case  was  one  of  complexity  [Garling  y.  JRoyds,  W.  N.  (1876), 
291 ;  25  W.  R.  123)  :  where  the  question  in  the  action  was  one  of  conveyancing 
depending  on  deeds,  plans,  and  photographs  [Wedderburn  v.  Fichering,  13  Ch.  D. 
769  ;  Att.-Gen.  v.  Arkcoll,  W.  N.  (1882),  182) ;  where  the  question  in  the  action 
was  whether  lands  had  become  superfluous  within  the  meaning  of  the  Lands 
Clauses  Act  [Smith  y.  North  Staffordshire  JRy.  Co.,  44  L.  T.  85).  So,  where  the 
parties  had  agreed  to  take  the  evidence  by  affidavit  and  had  acted  on  such  agree- 
ment for  two  years  and  at  great  expense,  the  Court  refused  to  order  a  trial  with  a 
jury  [Brooke  v.  Wigg,  8  Ch.  D.  510 ;  and  see  Dmt  v.  Sovereign  Life  Assurance  Co.,  27 
W.R.  379). 

As  to  an  action  to  restrain  a  trade  libel,  see  Thomas  v.  Williams,  14  Ch.  D.  864. 

One  of  several  defendants  will  not  generally  be  allowed  to  have  the  action  tried 
with  a  jury  if  his  co-defendants  oppose  [Back  v.  Say  ;  Mirehouse  y.  Bamett,  "W.  N. 
(1878),  110;  47  L.  J.  Ch.  689). 

On  the  other  hand,  in  actions  for  adtuinistration  by  a  creditor  on  a  biU  of  exchange 
[Clarke  v.  Cookson,  2  Ch.  D.  746 ;  and  see  Fie  Martin,  Simt  y.  Chambers,  20  Ch.  JD. 
366) ;  for  an  injunction  and  damages  in  respect  of  a  nuisance  ( West  v.  White, 
4  Ch.  D.  631  ;  Fowell  v.  Williams,  12  Ch.  D.  234  ;  Clarke  y.  Skipper,  21  Ch.  D.  134) ; 
to  restrain  an  interference  with  ancient  lights  [Bordier  y.  Burrell,  6  Ch.  D.  512)  ; 
to  restrain  an  interference  with  a  right  to  pen  back  water  [Fetar  y.  Lailey,  W.  N. 
(1881),  22) ;  and  for  dissolution  of  partnership  [Clements  v.  Norris,  26  W.  R.  94),  it 
has  been  held  that  the  issues  of  fact  might  well  be  tried  by  a  jury. 

Where  the  case  is  a  proper  one  to  be  tried  by  a  jury,  the  better  course  is  at  once 
to  transfer  the  whole  action  to  the  Queen's  Bench  Division  [Se  Martin,  Sunt  y. 


The  discretion  of  the  judge  as  to  the  mode  of  trial  will  rarely  be  interfered  with 
by  the  Court  of  Appeal  [Swimdelly.  Birmingham  Syndicate;  Brooke  v.  Wigg  ;  Smton  y. 
Tobin;  Me  Martin,  Sunt  v.  Chambers;  Burgoine  v.  Moordaff,  8  P.  D.  205). 
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Ord.  XXXVI. 

Trial  of  issues 
without  a 
jury. 


4.  The  Court  or  a  judge  may,  if  it  shall  appear  desirable,  direct  a 
trial  -without  a  jury  of  any  question  or  issue  of  fact,  or  partly  of  fact 
and  partly  of  law,  arising  in  any  cause  or  matter  which  previously  to 
the  passing  of  the  principal  Act  could,  without  any  consent  of  parties, 
have  been  tried  without  ^  jury  (c). 

(c)  This  rule  is  substantially  identical  with  the  repealed  Ord.  XXXVI.  r.  26. 


Actions 
requiring: 
prolonged 
examination 


5.  The  Court  or  a  judge  may  direct  the  trial  without  a  jury  of  any 
cause,  matter  or  issue  requiring  any  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or  local  investigation,  which  cannot 
&c.  °°""^^"  ^'  in  their  or  his  opinion  conveniently  be  made  with  a  jury  (d). 
{d)  Oomp.  Judicature  Act,  1873,  s.  57,  ante,  p.  268. 

General  6.  In  any  other  cause  or  matter,  upon  the  application  of  any  party 

order'trial        thereto  for  a  trial  with  a  jury  of  the  cause  or  matter  or  any  issue  of 
with  a  jury,     fact,  an  order  shall  be  made  for  a  trial  with  a  jury  (e). 

(e)  Under  this  rule  it  would  seem  that  in  any  cause  or  matter,  other  than  those 
mentioned  in  the  preceding  rules  of  this  Order,  any  party  if  he  likes  can  insist  on  a 
trial  with  a  jury,  and  the  Court  has  no  discretion  in  the  matter. 

Actions  are  not  tried  with  a  jury  in  the  Chancery  Diyision.  Chanoeiy  actions,  if 
they  are  to  be  tried  by  a  jury,  and  are  not  transferred,  must  be  set  down  in  the 
general  list  to  he  tried  by  one  of  the  judges  of  the  Queen's  Bench  Division  ( Warner 
Y.  Murdoch,  4  Ch.-  D.  750  ;  Clarke  v.  Gookson,  2  Ch.  D.  746) ;  but  as  a  rule  such 
actions  should  be  transferred  [Be  Mwrtin,  Stmt  v.  Chambers,  20  Ch.  D.  363). 


Normal  mode 
of  trial  to  be 
by  a  judge 
alone. 


Special  jury, 
at  instance  of 
plaintiff ; 


at  instance  of 
defendant. 


Costs. 


private. 
Different 


7. — (a.).  In  every  cause  or  matter,  unless  under  the  provisions  of 
rule  6  of  this  order  a  trial  with  a  jury  is  ordered,  or  under  rule  2  of 
this  order  either  party  has  signified  a  desire  to  have  a  trial  with  a  jury, 
the  mode  of  trial  shall  be  by  a  judge  without  a  jury ;  provided  that  in 
any  such  case  the  Court  or  a  judge  may  at  any  time  order  any  cause, 
matter,  or  issue  to  be  tried  by  a  judge  with  a  jury,  or  by  a  judge 
sitting  with  assessors,  or  by  an  official  referee  or  special  referee  with 
or  without  assessors  :  , 

(b.)  The  plaintiff  in  any  cause  or  matter  in  which  he  is  entitled  to  a 
jury  may  have  the  issues  tried  by  a  special  jury)  upon  giving  notice  in 
writing  to  that  effect  to  the  defendant  at  the  time  when  he  g^ves  notice 
of  trial: 

(c.)  The  defendant,  in  any  cause  or  matter  in  which  he  is  entitled  to 
a  jury,  may  have  the  issues  tried  by  a  special  jury,  on  giving  notice 
in  writing  to  that  effect  at  any  time  after  the  close  of  the  pleadings  or 
settlement  of  the  issues  and  before  notice  of  trial,  or  if  notice  of  trial 
has  been  given,  ihen  not  less  than  six  clear  days  before  the  day  for 
which  notice  of  trial  has  been  given : 

(d.)  Provided  that  a  judge  may  at  any  time  make  an  order  for  a 
special  jury  upon  such  terms,  if  any,  as  to  costs  and  otherwise  as  may 
be  just  (/). 

(/)  As  to  hearings  in  private,  see  Andrew  v.  Saebwrn,  9  Ch.  622  ;  Wagle-GiUman  v. 
Christopher,  4  Ch.  D.  173  ;  Ogle  v.  Brandlmg,  2  R.  &  My.  688. 


8.  Subject  to  the  provisions  of  the  preceding  rules  of  this  order, 
b^W^Tb™*'''  *^®  Court  or  a  judge  may,  in  any  cause  or  matter,  at  any  time  or  from 
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time  to  tyne,  order  that  different  questions  of  fact  arising  therein  be  Ord.  XXXVI. 

tried  by  different  modes  of  trial,  or  that  one  or  more  questions  of  fact  different 

be  tried  before  the  others,  and  may  appoint  the  places  for  such  trials,  modes, 
and  in  all  cases  may  order  that  one  or  more  issues  of  fact  be  tried 
before  any  other  or  others  (y). 

is/)  An  order  to  try  one  issue  in  an  action  before  anotlier  will  only  be  made  on 
very  speciaJ  groimds  {Fiercy  y.  Toung,  15  Ch.  D.  475).  See  also  Smma  Mining  Co.  v. 
(^rant,  U  Ch.  D.  918  ;  Tasmmian  Co.  v.  aarJc,  27  W.  R.  677  ;  Thompson  v.  Wood- 
fine,  26  W.  R.  678. 

9.  Every  trial  of  any  question  or  issue  of  fact  with  a  jury  shall  be  Jury  trial  to 
by  a  single  judge,  unless  such  trial  be  specially  ordered  to  be  by  two  3;^^*^^  ^ 
or  more  judges.  ^™^  ^  ^^  ^^' 

10.  Nothing  in  this  order  shall  affect  any  proceedings  under  any  of  Arbitration 
the  provisions  of  the  Common  Law  Procedure  Acts  relating  to  arbitra-  A^t^^'  ^'  ^' 
tion  (A). 

(Ji)  For  these  provisions,  see  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
u.  125),  ss.  3—17  ;  sects  3  and  6  are  repealed  as  to  County  Courts  by  21  &  22  Vict. 
0.  74,  _s.  5.  _  See  also  WUsou's  Judicature  Acts,  4th  ed.  p.  340,  seq.  Where  a  reference 
to  arbitration  has  been  made  under  an  agreement  the  submission  ought  to  be  made  a 
rule  of  Court  according  to  the  common  law  practice  before  the  Judicature  Acts 
(Jones -v.  Jones,  14  Ch.  D.  593) ;  and  this  may  be  done  by  an  ex  parte  appUcatiou  at 
chambers  (JJe  Bavey,  49  L.  J.  Ch.  568).  Where  an  action  has  been  referred  by  the 
Court,  It  is  not  necessary  to  make  the  award  a  rule  of  Court  before  an  order  can  be 
made  founded  on  the  award  {Jones  t.  Wedgewood,  19  Ch.  D.  56).  A  general  agree- 
ment to  refer  to  arbitration  cannot  be  revoked  by  one  of  the  parties  (Piercv  v.  Totmu. 
14  Ch.  D.  200).  i^  \        n  v, 

III.  Notice  and  Entry  of  Trial. 

11.  Notice  of  trial  may  be  given  in  any  cause  or  matter  by  the  Notice  of 
plaintiff  or  other  party  in  the  position  of  plaintiff.     Such  notice  may  *"^'- 
be  given  with  the  reply  (if  any)  whether  it  closes  the  pleadings  or  not, 

or  at  any  time  after  the  issues  of  fact  are  ready  for  trial  (j). 

(j)  See  Fhilips  v.  Beale,  26  Ch.  D.  621,  cited  in  note  (z)  to  r.  1  of  this  order. 

12.  If  the  plaintiff  does  not  within  six  weeis  after  the  close  of  the  Default  by 
pleadings,  or  within  such  extended  time  as  the  Court  or  a  judge  may  plaintiff  in 
allow,  give  notice  of  trial,  the  defendant  may,  before  notice  of  trial  of  trial, 
given  by  the  plaintiff,  give  notice  of  trial,  or  may  apply  to  the  Court 

or  judge  to  dismiss  the  action  for  want  of  prosecution ;  and  on  the 
hearing  of  such  application,  the  Court  or  a  judge  may  order  the 
action  to  be  dismissed  accordingly,  or  may  make  such  other  order,  and 
on  such  terms,  as  to  the  Court  or  judge  may  seem  just  {j). 

[j )  An  application  to  dismiss  for  want  of  prosecution  should  .generally  be  made  Dismissal  for 
by  summons  rather  than  by  motion  in  Court  (treason  v.  Loe,  26  W.  R.  138),  but  want  of  pro- 
may  be  made  either  way  {Evelyn  v.  Evelyn,  13  Ch.  D.  138 ;  Crick  v.  Sewlett,  27  seoution. 
Ch.  D.  354 ;  32  W.  R.  922).      If  the  usual  notice  of  motion  is  given  and  the 
plaintiff  does  not  at  once  submit  to  speed  the  cause  and  tender  the  costs  of  the 
motion,  the  defendant,  if  the  usual  order  is  made,  will  have  his  costs  of  making  the 
motion  in  Court  {Evelyn  v.  Evelyn).    If  the  plaintiff,  after  giving  notice  of  trial 
omits  to  enter  the  trial  within  six  days  his  notice  becomes  nugatory,  and  the  action 
may  be  dismissed  under  this  rule  {Crick  y.  Sewlett).    As  to  the  close  of  the  pleadings 
when  there  are  several  defendants,  see  Ambroise  v.  Evelyn,  11  Ch.  D.  769. 

As  to  vacating  the  registration  as  a  lis  pendens  of  an  action  which  has  been  dis-  Lis  pendens, 
missed  for  want  of  prosecution,  see  Pooley  v.  Bosanquet,  7  Ch.  D.  641. 
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Ord.  XXXVI. 

Form  of 
notice  of  trial. 


Ten  days' 
notice  to  be 
given. 


Notice  to  be 
given  before 
entry  of  trial. 

Time  of 
entry. 


Notice  for 
■vvbat  day  in 
London  or 
Middlesex. 


At  the  assizes. 


Counter- 
manding 
notice. 

Omission  to 
enter  trial. 


Setting  down 
for  further 
consideration 
in  the 
Chancery 
Division. 


13.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of  tlie  cause 
or  matter  or  of  issues  therein ;  and  in  actions  in  the  Queen^s  Bench 
Division  the  place  and  day  for  which  it  is  to  be  entered  for  trial.  It 
shall  he  in  the  Form  No.  1 6  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require  {k). 

(k)  Notice  of  trial  "  by  a  judge  in  Middlesex"  is  sufficient  in  the  case  of  a 
Chancery  action  {Harris  v.  Gfmnble,  7  Ch.  D.  877).  See  this  form,  infra.  By 
R.  S.  C,  October,  1884,  r.  5,  rule  13  is  to  be  read  as  if  the  words  in  italics  were 
omitted  therefrom. 

14.  Ten  days'  notice  of  trial  shall  be  given,  unless  the  party  to  whom 
it  is  given  has  consented,  or  is  under  terms  or  has  been  ordered  to 
take  short  notice  of  trial ;  and  shall  be  sufficient  in  aU.  eases,  unless 
otherwise  ordered  by  the  Court  or  a  judge.  Short  notice  of  trial  shall 
be  four  days'  notice,  unless  otherwise  ordered. 

15.  Notice  of  trial  shall  be  given  before  entering  the  trial;  and  the 
trial  may  be  entered  notwithstanding  that  the  pleadings  are  not  closed 
provided  that  notice  of  trial  has  been  given. 

16.  In  London  and  Middlesex,  unless  within  six  days  after  notice 
of  trial  is  given  the  trial  shall  be  entered  by  one  party  or  the  other, 
the  notice  of  trial  shall  be  no  longer  in  force  (l). 

{f)  See  Crick  v.  Hewlett,  27  Ch.  D.  354,  cited  in  note  {j)  to  rule  12,  ante,  p.  413. 
See  r.  20. 

17.  Notice  of  trial  for  London  or  Middlesex  shall  not  be  or  operate 
as  for  any  particular  sittings ;  but  shall  be  deemed  to  be  for  any  day 
after  the  expiration  of  the  notice  on  which  the  trial  may  come  on  in 
its  order  upon  the  list. 

18.  Notice  of  trial  elsewhere  than  in  London  or  Middlesex  shall  be 
deemed  to  be  for  the  first  day  of  the  then  next  assizes  at  the  place  for 
which  notice  of  trial  is  given. 

19.  No  notice  of  trial  shall  be  countermanded  except  by  consent,  or 
by  leave  of  the  Court  or  a  judge,  which  leave  may  be  given  subject  to 
such  terms  as  to  costs,  or  otherwise,  as  may  be  just. 

20.  If  the  party  giving  notice  of  trial  for  Londoner  Middlesex  omits 
to  enter  the  trial  on  the  day  or  day  after  giving  notice  of  trial,  the 
party  to  whom  notice  has  been  given  may,  unless  the  notice  has  been 
countermanded  under  the  last  preceding  rule,  within  four  days  enter 
the  trial. 

21.  "When  any  cause  or  matter  in  the  Chancery  Division  shall  have 
been  adjourned  for  further  consideration,  the  same  may,  after  the 
expiration  of  eight  days,  and  within  fourteen  days  from  the  filing 
of  the  chief  clerk's  certificate,  be  set  down  by  the  registrar  in  the 
cause  book  for  further  consideration,  on  the  written  request  of  the 
solicitor  for  the  plaintiff  or  party  having  the  conduct  of  the  proceed- 
ings, and  after  the  expiration  of  such  fourteen  days  the  cause  or 
matter  may  be  set  down  by  the  registrar  on  the  written  request  of 
the  solicitor  -for  the  plaintiff  or  for  any  other  party ;  and  in  either  case, 
upon  production  of  the  judgment  or  order  adjourning  further  con- 
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sideration,  or  an  office  copy  thereof,  and  an  office  copy  of  the    cMef  Ord.  XXXVI. 

clerk's  certificate  or  a  memorandum  of  the  date  when  the  certificate 

■was  filed,  endorsed  on  the  request  by  the  proper  officer.    The  request 

may  he  in  th&  Form  No.  26  in  Appendix:  L.     The  cause  or  matter  when 

so  set  down  shall  not  be  put  into  the  paper  for  further  consideration 

until  after  the  expiration  of  ten  days  from  the  day  on  which  the  same 

was  so  set  down,  and  shall  be  marked  in  the  cause  book  accordingly. 

Notice  thereof  shall  be  given  to  the  other  parties  in  the  action  at  least 

six  days  before  the  day  for  which  the  same  may  be  so  marked  for 

further  consideration.     Such  notice  may  be  in  the  Eorm  No.  27  in 

Appendix  L.  (m). 

(m)  This  rule  is  taken  from  Cons.  Ord.  XXI.  r.  10.  Por  ttese  forms,  see  infra. 
Evidence  referred  to  in  the  chief  clerk's  certificate  cannot  be  read  at  the  hearing 
on  further  consideration,  unless  notice  to  read  it  has  heen  given  {fie  Chennell,  8  Oh. 
D.  p.  504) ;  and  see  Be  Brier,  26  Ch.  D.  p.  242. 

IV.  Entry  in  District  Registry. 

22a.  If,  when  the  lists  in  Order  XXXYI.  Part  IV.,  mentioned  have  Special 
been  closed  for  the  Autumn  and  Spring  Assizes  respectively  at  Liver-  ^J^^  .  ?^  °J 
pool  or  Manchester,  it  shall  appear  that  ten  or  more  witness  causes  by  Chancery 
the  principal  Act  assigned  to  the  Chancery  Division  are  included  in  ^™°'^- 
the  list  of  trials  for  such  sittings,  special  sittings  for  the  trial  of  such 
causes,  commencing  on  the  first  day  of  December  or  the  tenth  day 
of  June  then  next  respectively  or  as  near  those  times  as  conveniently 
may  be,  shall  be  held  before  one  of  the  judges  of  the  High  Court 
(according  to  such  arrangements  as  may  be  from  time  to  time  deter- 
mined among  themselves)  :  Provided  that  in  any  case  where  at  the 
time  aforesaid  it  shall  appear  that  the  number  of  such  causes  is  less 
than  ten,  no  special  sittings  shall  take  place  for  that  occasion  at  that 
place,  but  such  business  shall  be,  subject  to  any  appb'cation  which  may 
be  made  for  changing  the  place  of  trial,  transacted  at  the  then  cur- 
rent assizes  :  Provided  also,  that  no  cause  shall  be  included  in  the 
list  for  any  such  special  sittings  in  which  aU  the  parties  are  resident 
within  the  County  Palatine  of  Lancaster  :  And  provided  also,  that  if 
it  shall  appear  to  the  judge  holding  any  such  special  sittings  that  any 
cause  appearing  in  the  list  for  trial  thereat  ought  not  to  have  been 
included  therein,  he  may  order  the  same  to  be  struck  out,  and  give 
such  directions  as  he  may  think  fit  as  to  the  trial  thereof  in  the  High 
Court  {mm), 
(mm)  This  and  the  next  rule  were  added  by  R.  S.  0.,  October,  1884. 

Order  XXXVE.  rule  22,  is  hereby  annulled,  and  the  following  rule 
shall  stand  in  lieu  thereof : 

22b.  After  notice  of  trial  has  been  given  of  any  cause,  matter,  or  Entering 
issue  to  be  tried  elsewhere  than  in  London  or  Middlesex,  either  party    "   ' 
may,  at  any  time  not  less  than  seven  days  before  the  commission  day 
appointed  for  such  place,  enter  the  trial  at  the  next  assizes  in  the 
district  registry  (if  any)  of  the  city  or  town  where  the  trial  is  to  be 
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Ord.  XXXVI.  had,  or  with  the  associate.  No  later  entry  shall  be  allowed,  except  "by 
leave  of  a  judge  going  that  circuit,  or  by  order  of  a  judge  at  chambers 
subject  to  the  consent  of  a  judge  going  that  circuit  (nn). 

(««)  See  note  to  rule  22a. 

Place  of  23.  So  long  as  there  is  no  district  registry  in  the  places  enumerated 

®°  ^"  in  the  first  of  the  following  columns,  entries  for  trial  may  be  made  in 

the  district  registries  in  the  second  of   the  following  columns,   i.  e., 

trials  at —  , 

Bodmin     -  I  ™^y  ^^  .^^*^^^^  ^^  *^^  ^^'*^^*'*  ]  Truro. 
(         registry  at  ■        " ; 

Carnarvon  ,,  Bangor. 

Chelmsford  ,,  Colchester. 

Lancaster  ,,  Preston. 

Lewes  ,,  Brighton. 

"  (      Monmouthshire. 
Stafford                                  ,,  Hanley. 

Wells  ,,  Bridgwater. 

Warwick  ,,  Binningham. 

Winchester  ,,  Southampton. 

District  registries  are  now  estabKshed  at  AteiyBtwith,  Carnarvon  and  Win- 
chester (W.  N.  (1884),  Part  II.  p.  426). 

Lists  of  trials.       24.  The  district  registrars  shall  provide  two  numbered  Ksts  for  trials 
with  juries  and  trials  without  juries  respectively.     The  entry  shall  be 
made  in  the  proper  Hst  in  such  vacant  number  as  the  party  entering 
shall  select,  and  the  lists  shall  be  open  for  the  inspection  of  all  parties 
interested  therein  at  all  times  during  oflB.ce  hours.    At  the  time  of  entry 
two  copies  of  the  documents  mentioned  in  rule  30  of  this  Order  shall 
be  delivered  as  directed  by  the  said  rule,  one  of  which  shall  be  duly 
stamped  with  the  amount  of  the  fee  payable  on  entry  of  the  action  or 
issue  for  trial. 
Postponement      25.  When  a  trial  which  has  been  entered  has  been  postponed  or 
°r  withdrawal  -withdrawn  under  Order  XXVI.  rule  2,  or  settled,  the  party  who  made 
the  entry  shall  immediately  thereupon  give  notice  thereof  to  the  dis- 
trict registrar,  and  such  entry  shall  be  expunged  from  the  list. 
Close  of  Hsts.        26.  The  district  registrar  shall  close  the  lists  and  transmit  a  corrected 
copy  of  the  said  lists,  together  with  the  two  copies  of  the  documents 
above  referred  to,  to  the  associate  at  the  assize  town  in  such  time  that 
the  same  may  be  received  at  his  office  before  the  opening  of  the  com- 
mission. 
Entry  of  trial       27.  Trials  shall  be  entered  by  the  associate  in  such  vacant  numbers 
by  associate.    £^  ^Jj^q  jjg^g  gp  transmitted  as  the  party  entering  may  select.     The  lists 
shall  then  be  re-numbered  consecutively,  and  shall  be  the  cause  lists 
for  the  assizes. 
Entry  by  both      28.  If  a  trial  be  entered  by  both  parties,  it  shall  be  tried  in  the  order 
parties.  ^^  ^-j^^  plaintiff's  entry,  and  the  defendant's  entry  shall  be  vacated. 
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V.  Lists  for  London  and  Middlesex.  Ord.  XXXVI. 

29.  Separate  lists  of  trials  with  juries  and  trials  without  juries  Lists  in 
respectively,  to  he  tried  at  the  sittings  of  the  Queen's  Bench  Division  §S'' 
for  London  and  Middlesex  respectively,  shall  be  prepared,  and  the  Division, 
trials  on  each  Kst  shaU  be  aUotted  without  reference  to  any  other  hst,     ■ 

and  shall  be  tried  at  such  times  and  in  such  Courts  of  the  said  Division 
as  the  Lord  Chief  Justice  of  England  may  arrange. 

VI.  Papers  for  Judge. 

30.  The  party  entering  the  trial  shall  deliver  to  the  proper  officer  (w)  Copies  of 
two  copies  of  the  whole  of  the  pleadings,  one  of  which  shaU  be  for  the  ^e^^^^e^ 
use  of  the  judge  at  the  trial.     Such  copies  shall  be  in  print,  except  as  to  the  rIgL 
to  such  parts,  (if  any),  of  the  documents  as  are  by  these  rules  permitted  *™- 

to  be  written. 

-I'^The  registrar  is  the  "  proper  officer "  in  the  Chancery  Division.    See  Ord.  Proper  officer. 
LJCAI.  r.  1,  post.  '^ 

YH.  Proceedings  at  Trial. 

31.  If,  when  a  trial  is  called  on,  the  plaintiff  appears,  and  the  Default  of 
defendant  does  not  appear,  the  plaintiff  may  prove  his  claim,  so  far  as  thf  ST  ** 
the  burden  of  proof  lies  upon  him  (o).  the  defendant. 

(o)  The  plaintiff  is  not  generally  required  to  prove  service  of  notice  of  trial  [Chorl-  Service  of 
ton  T.  Dickie,  13  Ch.  D.  160,  overruling  Coelcshott  v.  London  Cab  Co.,  47  L.  J.  Ch.  notice  of  trial. 
126  ;  W.  N.  (1877),  214  ;  26  W.  R.  31). 

For  the  former  practice,  see  Cons.  Ord.  XXIII.  r.  12 ;  Eakewell  v.  Webier,  9  Ha. 
541  ;  Suffhes  v.  Jones,  26  Beav.  24. 

32.  If,  when  a  trial  is  called  on,  the  defendant  appears,  and  the  By  the 
plaintiff  does  not  appear,  the  defendant,  if  he  has  no  counterclaim,  pl*™*!^- 
shall  be  entitled  to  judgment  dismissing  the  action,  but  if  he  has  a 
counterclaim,  then  he  may  prove  such  counterclaim  so  far  as  the 
burden  of  proof  lies  upon  him  {p). 

(j))  A  test  action  has  been  dismissed  with  costs  under  this  rule  [Robinson  v.  Chad- 
wick,  7  Ch.  D.  878  ;  26  W.  R.  556) ;  but  another  may  be  substituted  for  it  {Amos  v. 
Chadwick,  9  Ch.  D.  459;  26  W.  E.  840).  The  defendant  need  not  prove  that  he  has 
been  served  with  notice  of  trial  {James  v.  Crow,  7  Ch.  D.  410  ;  26  W.  R.  236 ;  Sx 
parte  lows,  7  Ch.  D.  160 ;  26  W.  E.  229).  Where  the  action  has  abated  by  the 
bankruptcy  of  the  sole  plaintiff  the  rule  does  not  apply,  and  the  action  wiU  merely 
be  struck  out  of  the  list  {Eldridge  v.  Biirgess,  7  Ch.  D.  411).  Where  no  papers  were 
delivered,  and  the  plaintiff  did  not  appear,  the  action  was  dismissed  with  costs 
{FarrellY.  Wale,  36  L.  T.  95). 

33.  Any  verdict  or  judgment  obtained  where  one  party  does  not  Setting  aside 
appear  at  the  trial  may  be  set  aside  by  the  Court  or  a  judge  upon  such  judgment  by 
terms  as  may  seem  fit,  upon  an  application  made  within  six  days  after 

the  trial ;  such  application  may  be  made  either  at  the  assizes  or  in 
Middlesex  (y). 

{q)  A  judgment  wiU  be  set  aside  under  this  rule  whenever  a  proper  case  can  be  Terms  on 

shown,  but  the  party  in  default  must  pay  the  actual  costs  of  the  day  when  the  action  which  judg- 

was  called  on,  and  of  the  application  to  restore  {Cockle  v.  Joyce,  7  Ch.  D.  56  ;  47  L.  J.  ment  set 

Ch.  543  ;  26  W.  E.  59 ;  37  L.  T.  428  ;   WrighPv.  Clifford,  26  W.  E.  369) ;  including  aside. 
all  costs  thrown  awaj,  and  the  costs  of  applications  both  to  a  Divisional  Court  and 

jr,  E  E 
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Ord.  XXXVI.  to  the  Court  of  Appeal  [King  v.  Sandeman,  26  W.  R.  569  ;  38  L.  T.  461 ;  but  see 
———^—  Biirgoine  v.  Taylor,  26  "W.  R.  568  ;  38  L.  T.  438,  where  no  costs  of  the  appeal  were 

given).    In  Birch  v.  Williams,  24  W.  R.  700,  the  solicitor,  through  whose  oversight 

the  dismissal  was  caused,  had  to  pay  the  costs. 


Postpone- 
ment of  trial. 


34.  The  judge  may,  if  lie  think  it  expedient  for  the  interests  of 
justice,  postpone  or  adjourn  a  trial  for  such  time,  and  to  such  place, 
and  upon  such  terms,  if  any,  as  he  shall  think  fit  (r). 

(r)  Where  the  plaintiffs  brought  the  action  to  a  hearing  in  an  imperfect  state,  and 
it  was  allowed  to  stand  over  in  order  that  they  might  amend,  they  were  required  to 
pay  the  actual  costs  of  the  day  [Li/dall  v.  Martinson,  5  Ch.  D.  780  ;  25  W.  R.  866  ; 
37  Ii.  T.  69)  ;  including  the  expenses  of  the  defendant's  witnesses,  who  had  been 
kept  in  attendance  [Ibid.).  See  also  Dowdeswell  v.  Bowdeswell,  W.  N.  (1877),  228  ; 
f  V.  Cowie,  47  L.  J.  Ch.  271  ;  26  "W.  R.  854 ;  38  L.  T.  908. 


Issue  of  new 
habeas  corpus 
where  trial  is 
postponed 


Order  of 
addresses  to 
the  jury. 


Disallowance 
of  questions 
in  cross- 
examination. 


Entry  of 
judgment. 


Officer  to  note 
time  of  com- 
mencement 
and  termina- 
tion of  trial. 


35.  Where  a  party  is  brought  up  to  attend  the  trial  or  hearing  of 
a  cause  or  matter  by  virtue  of  any  writ  of  habeas  corpus  duly  issued 
from  the  central  office,  and  by  reason  of  the  pressure  of  other  business, 
or  from  any  other  cause,  the  trial  or  hearing  of  the  cause  or  matter  in 
which  such  party  is  concerned  is  postponed  to  a  future  day,  a  new  writ 
of  habeas  corpus  may  be  issued  for  such  future  day,  if  the  Court  or  a 
judge  shall  so  direct,  without  payment  of  any  fee  («). 

(s)  This  rule  is  taken  from  Cons.  Ord.  XXX.  r.  3. 

36.  Upon  a  trial  with  a  jury,  the  addresses  to  the  jury  shall  be 
regulated  as  follows :  the  party  who  begins,  or  his  counsel,  shall  be 
allowed  at  the  close  of  his  case,  if  his  opponent  does  not  announce 
any  intention  to  adduce  evidence,  to  address  the  jury  a  second  time 
for  the  purpose  of  summing  up  the  evidence,  and  the  opposite  party, 
or  his  counsel,  shall  be  allowed  to  open  his  case,  and  also  to  sum  up 
the  evidence,  if  any,  and  the  right  to  reply  shall  be  the  same  as  here- 
tofore {t). 

{t)  As  to  the  order  in  which  the  speeches  of  counsel  should  be  made  on  the  trial 
of  a  witness  action  in  the  Chancery  Division,  see  Kinov.JS.udlcin,  6Ch.D.  163;  Bonne- 
well  V.  JmUns,  W.  N.  (1877),  202 ;  MetzUr  v.  Wood,  "W.  N.  (1877),  260. 

[Rule  37  applies  only  to  actions  for  libel  or  slander.] 

38.  The  judge  may  in  aU  cases  disallow  any  questions  put  in  cross- 
examination  of  any  party  or  other  witness  which  may  appear  to  him 
to  be  vexatious,  and  not  relevant  to  any  matter  proper  to  be  inquired 
into  in  the  cause  or  matter. 

39.  The  judge  may,  at  or  after  a  trial,  direct  that  judgment  be 
entered  for  any  or  either  party,  or  adjourn  the  case  for  further  con- 
sideration, or  leave  any  party  to  move  for  judgment.  No  judgment 
shall  be  entered  after  a  trial  without  the  order  of  a  Court  or  judge. 

40.  The  registrar,  master,  or  other  proper  officer  present  at  any 
hearing  or  trial,  shall  make  a  note  of  the  times  at  which  such  hearing 
or  trial  shall  commence  and  terminate  respectively,  on  each  day  on 
which  the  same  shall  take  place,  for  communication  to  the  taxing 
officer  if  required. 
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41.  Upon  every  trial  at  the  assizes,  or  at  the  sittings  of  the  Queen's  Ord.XXXVI. 
Bench  Division  for  London  and  Middlesex,  where  the  officer  present  Entry  of  find- 
at  the  trial  is  not  the  officer  by  ■whom  judgments  ought  to  he  entered,  ings  of  fact, 
the  associate  or  master  shall  enter  all  such  findings  of  fact  as  the 

judge  may  direct  to  be  entered,  and  the  directions,  if  any,  of  the 
judge  as  to  judgment,  and  the  certificates,  if  any,  granted  by  the 
judge,  in  a  book  to  be  kept  for  the  purpose. 

42.  If  the  judge  shall  direct  that  any  judgment  be  entered  for  any  Certificate  of 
party  absolutely,  the  certificate  of  the  associate  or  master  to  that  effect  ?^^  °^j 
shall  be  a  sufficient  authority  to  the  proper  officer  ta  enter  judgment 
accordingly.   The  certificate  shall  be  in  the  Form  No.  1 7  in  Appendix  B. 

"with  such  variations  as  circumstances  may  require  («). 
(«)  See  this  form,  infra. 

VIII.  Assessors,  Commissioners,  and  Referees. 

43.  Trials  with  assessors  shall  take  place  in  such  manner  and  upon  Trial  with. 
such  terms  as  the  Court  or  a  judge  shall  direct.  assessors. 

44.  In  any  cause  or  matter  the  Court,  or  a  judge  of  the  division  to  Trial  by  oom- 
whieh  the  cause  or  matte*  is  assigned,  may,  at  any  time,  or  from  time  ™issioner. 

to  time,  order  the  trial  and  determination  of  such  cause  or  matter,  or 
of  any  issue  of  fact,  or  partly  of  fact  and  partly  of  law,  therein,  by 
any  commissioner  appointed  in  pursuance  of  the  29th  section  of  the 
principal  Act,  or  at  the  sittings  to  be  held  in  London  and  Middle- 
sex, and  such  cause,  matter,  or  issue  shall  be  tried  and  determined 
accordingly. 

45.  The  business  to  be  referred  to  the  official  referees  appointed  Distribution 
under  the  principal  Act  {v),  shall  be  distributed  among  such  official  ^on^offioial 
referees  in  rotation  by  the  clerks  to  the  registrars  of  the  Supreme  referees. 
Court,  Chancery  Division,  in  the  manner  now  used  in  the  distribution 

of  business  amongst  the  conveyancing  counsel  of  the  Court  (w). 

(v)  See  Judicature  Act,  1873,  ss.  56,  57,  and  notes  thereto,  ante,  p.  267.  Jud.  Act, 

(w)  As  to  the  rota  for  the  conveyancing  counsel,  see  Ord.  LI.  rr.  9 — 13,  post.  1873,88.56,57. 

Conveyancing 

46.  When  an  order  shall  have  been  made  referring  any  business  to  counsel, 
the  official  referee  in  rotation,  such  order,  or  a  duplicate  of  it,  shall  be  ^"^jij^tjoji 
produced  to  the  registrar's  clerk,  whose  duty  it  is  to  make  such  dis- 
tribution as  in  the  last  rule  mentioned ;  and  such  clerk  shall  (except 

in  the  case  provided  for  by  rule  47  of  this  order),  indorse  on  the 
reference  a  note  specifying  the  name  of  the  official  referee  in  rotation 
to  whom  such  business  is  to  be  referred ;  and  the  order  so  indorsed 
shall  be  a  sufficient  authority  for  the  official  referee  to  proceed  with 
the  business  so  referred. 

47.  The  two  last  preceding  rules  of  this  order  are  not  to  interfere  Reference  to 
with  the  power  of  the  Court  or  a  judge  to  direct  or  transfer  a  refer-  ^^'j^]^^ 
ence  to  any  one  in  particular  of  the  said  official  referees,  where  it  referee. 
appears  to  the  Court  or  judge  to  be  expedient ;  but  every  such  refer- 
ence or  transfer  shall  be  recorded  in  the  manner  mentioned  in  Ord.  LI. 

j:  E  2 
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Mode  of  trial 
before  referee. 


Fees  of /)ffioial 
referee. 


Sittings  out 
of  London. 

Room. 

Additional 


Deposit. 
Party  to  pay 


Evidence  and 
attendance  of 

■witnesses. 


r.  10,  and  a  note  to  that  effect  be  endorsed  on  tlie  order  of  reference 
or  transfer;  and  in  case  any  such,  reference  or  transfer  shall  have 
been  or  shall  be  made  to  any  one  in  particular  of  the  said  referees, 
then  the  clerk  in  making  the  distribution  of  the  business  according  to 
such  rotation  as  aforesaid  shall  hare  regard  to  any  such  reference  or 
transfer. 

48.  Where  any  cause  or  matter,  or  any  question  in  any  cause  or 
matter,  is  referred  to  a  referee,  he  may,  subject  to  the  order  of  the 
Court  or  a  judge,  hold  the  trial  at  or  adjourn  it  to  any  place  -which  he 
may  deem  most  convenient,  and  have  any  inspection  or  view,  either 
by  himself  or  with  his  assessors  (if  any),  which  he  may  deem  expe- 
dient for  the  better  disposal  of  the  controversy  before  him.  He  shall, 
unless  otherwise  directed  by  the  Court  or  a  judge,  proceed  with  the 
trial  de  die  in  diem,  in  a  similar  manner  as  in  actions  tried  with  a 
jury  {x). 

[x]  This  last  provision  is  directory  only,  and  a  party  wio  has  acquiesced  in  a 
breach  of  it  cannot  move  to  set  aside  the  award  on  this  ground  alone  [Robinson  v. 
Robinson,  24  W.  R.  675).     See  Samh/ny.  Betteh/,  6  Q.  B.  D.  63. 

As  to  the  sittings  of  the  official  referees,  see  also  Ord.  LXIII.  r.  16,  post. 

By  an  order  of  24th  of  April,  1877,  it  is  provided  that  the  fee  to  be  taken  by_  an 
official  referee  shall  be  bl.  for  the  entire  reference,  irrespective  of  the  time  occupied, 
vphich  sum  is  to  he  paid  before  the  reference  is  proceeded  with,  and  is  to  be  collected 
by  stamps. 

Where  the  sittings  under  a  reference  are  to  be  held  elsewhere  than  in  London,  a 
convenient  place  in  which  the  sittings  may  be  held  must  be  provided  to  the  satis- 
faction of  the  official  referee,  by  and  at  the  expense  of  the  party  proceeding  with 
the  reference ;  and  there  must  be  paid  (in  addition  to  the  above  fee  of  hi.), 
\l.  lis.  6rf.  for  every  night  the  official  referee,  and  15s.  for  every  night  the  ref eree  B 
clerk,  is  absent  from  London  on  the  business  of  the  reference,  together  with  the 
reasonable  expenses  of  their  travelling  from  London  and  back. 

A  deposit  on  account  of  expenses  may  be  required  before  proceeding  with  the 
reference,  or  at  any  time  during  the  course  thereof ;  and  a,  memorandum  of  the 
amount  deposited  must  be  delivered  to  the  party  making  the  deposit. 

The  fees  and  expenses,  and  deposit  (if  any),  must  be  paid,  in  the  first  instance, 
by  the  party  proceeding  with  the  reference. 

Where  a  Queen's  counsel  sat  as  special  referee  the  remuneration  allowed  was  five 
guineas  a  sitting  [Wallis  \.  LiohfteU,  W.  N.  (1876),  130). 

49.  Subject  to  any  order  to  be  made  by  the  Court  or  judge  ordering 
the  same,  evidence  shall  be  taken  at  any  trial  before  a  referee,  and 
the  attendance  of  witnesses  may  be  enforced  by  suhpwna  {y),  and  every 
such  trial  shall  be  conducted  in  the  same  manner,  as  nearly  as  circum- 
stances will  admit,  as  trials  are  conducted  before  a  judge. 

[y)  This  provision  only  applies  to  a  reference  to  an  official  or  special  referee 
{Rooney  v.  WhiteUy,  W.  N.  (1883),  225). 


Discovery  and 
production  of 
documents. 


Committal  or 
attachment. 


50.  Subject  to  any  such  order  as  last  aforesaid,  the  referee  shall 
have  the  same  authority  with  respect  to  discovery  and  production  of 
documents,  and  in  the  conduct  of  any  reference  or  trial,  and  the  same 
power  to  direct  that  judgment  be  entered  for  any  or  either  party,  as  a 
judge  of  the  High  Court. 

51.  Nothing  in  these  rules  contained  shall  authorize  any  referee  to 
commit  any  person  to  prison  or  to  enforce  any  order  by  attachment  or 
otherwise. 
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52.  The  referee  may,  before  the  conclusion  of  any  trial  before  him,  Ord.  XXXVI. 
or  by  his  report  under  the  reference  made  to  him,  submit  any  question  Referee  may 
arising  therein  for  the  decision  of  the  Court,  or  state  any  facts  specially,  submit  ques- 
with  power  to  the  Court  to  draw  inferences  therefrom,  and  in  any  such  oo^*ot  ^^ 
case  the  order  to  be  made  on  such  submission  or  statement  shall  be  state  facts 
entered  as  the  Court  may  direct ;  and  the  Court  shall  have  power  to  ^P^"'^?- 
require  any  explanation  or  reasons  from  the  referee,  and  to  remit  the 

cause  or  ^matter,  or  any  part  thereof,  for  re-trial  or  further  considera- 
tion to  the  same  or  any  other  referee ;  or  the  Court  may  decide  the 
question  referred  to  any  referee  on  the  evidence  taken  before  him, 
either  with  or  without  additional  evidence  as  the  Court  may  direct  (z). 

(z)  For  an  instance  of  a  case  stated  by  an  oifioial  referee  for  the  opinion  of  the  Official 
Court,  see  Asser  v.  Goetze,  W.  N.  (1880),  204.  ^  referee. 

The  referee  in  his  report  should  state  the  facts  upon  -which  his  report  is  based, 
and  the  principle  upon  which  he  may  have  assessed  any  damages  {Mayor  of 
Birmingham  v.  Allen,  "W.  N.  (1877),  190;  but  see  Dunkirk  Colliery  Co.  v.  Lever,'^ 
Gh.  D.  20).     See  also  Walker  v.  Bmkell,  22  Ch.   D.  726 ;  Burrard  v.  Calisher, ' 
W.  N.  (1882),  11.  ... 

53.  Whenever  a  report  shall  be  made  by  a  referee,  he  shall  on  the  Notice  of 
same  day  cause  notice  thereof  to  be  given  to  aU  the  parties  to  the  report  to  be 
trial  or  the  reference  before  him  by  prepaid  post  letter  directed  to  the  given  to  the 
address  for  service  of  each  party,  who  shall  in  due  course  of  post  be  P^'®^" 
deemed  to  have  notice  of  such  report. 

64.  Where  under  the  fifty-sixth  section  of   the  principal  Act  the  Adoption  of 
report  of  the  referee  has  been  made  in  a  cause  or  matter,  the  further  f^her^oon- 
consideration  of  which  has  been  adjourned,  it  shall  be  lawful  for  any  sideration.  - 
party,  on  the  hearing  of  such  further  consideration,  without  notice  of 
motion  or  summons,  to  apply  to  the  Court  or  judge  to  adopt  the 
report,  or  without  leave  of  the  Court  or  a  judge  to  give  not  less  than 
four  days'  notice  of  motion,  to  come  on  with  the  further  consideration, 
to  vary  the  report  or  to  remit  the  cause  or  matter  or  any  part  thereof 
for  re-hearing  or  further  consideration  to  the  same  or  any   other 
referee  (o). 

(»)  See  note  to  next  rule. 

55.  Where  under  the  fifty-sixth  section  of  the  principal  Act  the  Adoption  of 
report  of  the  referee  has  been  made  in  a  cause  or  matter,  the  further  no  further  ^ 
consideration  of  which  has  not  been  adjourned,  it  shall  be  lawful  for  consideration, 
any  party  by  an  eight  days'  notice  of  motion  to  apply  to  the  Court  to 

adopt  and  carry  into  effect  the  report  of  the  referee,  or  to  vary  the 
report,  or  to  remit  the  cause  or  matter  or  any  part  thereof  for  re- 
hearing or  further  consideration  to  the  same  or  any  other  referee  {I). 

(b)  This  and  the  preceding  rule  which  are  new,  embody  the  decision  ia.  Burrard  v. 
Calisher,  19  Ch.  D.  644. 

IX.    Writ  of  Inquiry  and  Reference  as  to  Damage), 

56.  The  provisions  of  Eules  14,  15,  19,  34,  35,  36  and  37  of  this  Writ  of 
Order,  shall,  with  the  necessary  modifications,  apply  to  an  inquiry,  ^l^^'T- 
pursuant  to  a  writ  of  inquiry. 
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Ord.XXXVI.       [Evde  57  applies  only  to  the  Queen's  Bench  Division.] 

ContiQiung  58.  "Wliere  damages  are  to  be  assessed  in  respect  of  any  contimiing 

CEU1S6  of  X  •/  *-* 

action.  cause  of  action,  they  shall  be  assessed  down  to  the  time  of  the 

assessment. 


In  the  absence 
of  agreement 
to  the  con- 
trary, eyi- 
denoe  to  he 
taken  vivd 
voce. 


Agreement  to 
taie  evidence 
by  affidavit. 


OEDER  XXXYII. 

I.  EviDBNOE  GeNERAU/T. 

1.  In  the  absence  of  any  agreement  in  writing  (c)  between  the  soli- 
citors of  all  parties,  and  subject  to  these  rules,  the  witnesses  at  the 
trial  of  any  action  or  at  any  assessment  of  damages  shall  be  examined 
vivd  voce  and  in  open  Court,  but  the  Court  or  a  judge  may  at  any  time 
for  sufficient  reason  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit  {d),  or  that  the  affidavit  of  any  witness  m.ay  be 
read  at  the  hearing  or  trial,  on  such  conditions  as  the  Court  or  judge 
may  think  reasonable,  or  that  any  witness  whose  attendance  in  Court 
ought  for  some  sufficient  cause  to  be  dispensed  with  be  examined  by 
interrogatories  or  otherwise  before  a  commissioner  or  examiner ;  pro- 
vided that,  where  it  appears  to  the  Court  or  judge  that  the  other 
party  bond  fide  desires  the  production  of  a  witness  for  cross-examina- 
tion, and  that  such  witness  can  be  produced,  an  order  shall  not  be 
made  authorising  the  evidence  of  such  witness  to  be  given  by 
affidavit  (e). 


(«)  The  agreement  should  be  a  formal  one  {New  Westminster  Brewery  Co.  v.  j 

1  Cn.  D.  278,  'decided  under  the  old  rnle).  Parties  who  unreasonably  refuse  to 
consent  to  the  evidence  being  taken  by  affidavit  may  be  visited  with  costs  {Patterson  v. 
Wooler,  2  Oh.  D.  586 ;  24  W.  E.  45S ;  and  see  Att.-Gen.  v.  Foghorn  Soriour  Co., 
W.  N.  (1876),  94).  A  consent  may  be  given  by  the  guardian  ad  litem  of  an  infant 
defendant  without  the  leave  of  the  Oourt  (EnotchbuU  v.  Fowls,  1  Ch,  D.  604 ; 
Fryer  v.  Wiseman,  "W.  N.  (1876),  3 ;  24  "W.  E.  205). 

Even  though  the  parties  have  agreed  to  take  the  evidence  by  affidavit,  the  judge 
has  power  at  the  toial,  if  he  thinks  the  affidavits  vmsatisfactory,  to  toansfer  the 
action  into  the  witness  list,  and  direct  the  evidence  to  be  given  vivd  voce,  without 
allowing  the  affidavits  to  be  read  at  aU  [Lovell  v.  Wallis,  W.  N.  (1883),  231). 

As  to  the  course  to  be  pursued  where  after  an  agreement  to  take  evidence  by  affi- 
davit one  of  the  parties  finds  himself  unable  to  procure  affidavit  evidence,  see  Warner 
v.  Mosses,  16  Ch.  T>.  100. 

Unless  the  agreement  provides  that  the  evidence  shall  be  given  by  affidavit  alone, 
a  witness  who  has  made  an  affidavit  may  supplement  it  by  vivd  voce  evidence 
(Glossop  V.  Eeston  local  Board,  W.  N.  (1878),  72). 

(«?)  The  evidence  of  witnesses  residing  in  New  South  Wales  was  ordered  to  be 
given  by  affidavit  under  this  rule  [Macdonald  v.  Antelmc,  "W.  N.  (1884),  72). 

(c)  Where  one  party  desires  the  production  of  a  witness  for  cross-examination  the 
Court  cannot  drder  an  affidavit  used  on  a  previous  interlocutoiy  appKoation  to  be 
read  at  the  trial  [Blackburn  Union  v.  Brooks,  7  Ch.  D.  68 ;  but  see  Patterson  v.  Wooler, 

2  0h.  D.  686). 

When  an  action  has  been  in  the  paper  for  trial  and  has  been  adjourned  for  a 
month  at  the  plaintifE's  request,  it  is  too  late  for  the  plaintiff  to  move  for  a  commis- 
sion to  take  the  evidence  of  himself  and  another  witness  who  is  in  India,  and  to 
postpone  the  trial  tUl  the  return  of  the  depositions  ISteuart  v.  Gladstone,  7  Ch.  D. 
394). 

[Eule  2  applies  only  to  Admiralty  actions.] 


8.  An  order  to  read  evidence  taken  in  another  cause  or  matter  shall 


Evidence 

another  cause  T^ot^e  necessary,  but  such  evidence  may,  saving  all  just  exceptions,  be 

may  be  read     ifead  on  ex  parte  applications  by  leave  of  the  Court  or  a  judge,  to  be 
without  leave.  ''      ° 
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obtained  at  the  time  of  making  any  such  appKcation,  and  in  any  0.  XXXVII. 
other  case  upon  the  party  desiring  to  use  such  evidence  giving  two  " 

days'  previous  notice  to  the  other  parties  of  his  intention  to  read  such 
evidence  (/). 

_(/)  TMs  rule  is  new;  under  the  old  practice  an  order  was  necessary  before 
eviaenoe  token  m  one  cause  could  be  read  in  another  :  see  Oons.  Ord.  XIX.  rr.  4,  6  ; 
JUaniell,  596.  ' 

4.  Office  copies  of  all  writs,  records,  pleadings,  and  documents  filed  Office  copies 

in  the  High  Court  of  Justice  shall  be  admissible  in  evidence  in  aH  ^^e  ^!" 

causes  and  matters  and  between  all  persons  or  parties,  to  the  same  denoe  to  the 

extent  as  the  original  would  be  admissible.  same  extent 

as  ongjnals. 

II.  Examination  of  Witnesses. 

5.  The  Court  or  a  judge  may,  in  any  cause  or  matter  (y)  where  it  Court  may 
shall  appear  necessary  for  the  purposes  of  justice,  make  any  order  for  ^j^^e  exa-^* 
the  examination  upon  oath  before  the  Court  or  judge  or  any  officer  of  miuationof 
the  Court,  or  any  other  person  and  at  any  place,  of  any  witness  or  ■^*^«sses. 
person  (A),  and  may  empower  any  party  to  any  such  cause  or  matter  to 

give  such  deposition  in  evidence  thereia  on  such  terms,  if  any,  as  the 
Court  or  a  judge  may  direct  («'). 

(y)  ^.  g.  a  summons  under  the  Vendor  and  Purchaser  Act,  1874  ;  see  Se  Springall,   "  Cause  or 
W.  N.  (1875),  225.  matter." 

(A)  These  words  include  a  party  to  the  cause  {JSTadin  v.  Bassett,  25  Ch.  D.  21).         «  w'+t, 
(i)  An  order  wiU  be  made  under  this  rule  whenever  a  necessary  witness  is  going      Witness  or 
abroad,  or  is  likely  from  iUness,  age,  or  other  infirmity,  to  be  unable  to  attend  the  P^^°'^- 
trial,  or,  in  short,  whenever  the  interests  of  justice  really  require  it :  see  Warner  v.  Order,  when 
Mosses,  16  Ch.  D.  100  ;  Nadin  v.  Bassett.  made. 

In  a  proper  case  the  Court  will  make  an  order  for  the  examination  of  witnesses  Evidence 
de  bene  esse  upon  an  ex  parte  application,  but  the  order  may  be  discharged  on  de-tene  esse 
sufScient  grounds  ;  see  Bidder  v.  Bridges,  26  Ch.  D.  1,  where  it  was  held  that  though 
the  fact  of  a  witness  being  seventy  years  of  age  is  generally  a  good  ground  for  such 
an  order,  the  practice  will  not  necessarily  be  applied  to  an  extraordinary  case,  n.g. 
where  an  order  has  been  made  to  examine  thirty  witnesses. 

Where  the  witnesses  are  abroad  the  usual  practice  is  to  issue  a  commission  or  Commission 
appoint  a  special  examiner  {Re  Imperial  Land  Co.  of  Marseilles,  W.  S.  (1877),  244  ;  to  examine 
Spiller  V.  Paris  Skating  Binh  Co.,  W.  N.  (1878),  228  ;  London  Bank  of  Mexico  v.  Sart,  witnesses. 
6  Eq.  467 ;  Crofts  v.  Middleton,  9  Ha.  App.  xviii. ;  Bawlins  v.  Wickham,  4  Jur.  N.  S. 
990 ;  JEdwards  v.  Spaight,  2  J.  &  H.  617).  In  Ongley  v.  Hill,  W.  N.  (1874),  157, 
the  British  Minister  at  Teheran  was  appointed  though  his  own  attendant  was  one  of 
the  witnesses.  In  The  M.  Moxham,  1  P.  D.  107,  and  Steuart  v.  Gladstone,  7  Ch.  D. 
394,  applications  for  a  commission  were  refused.  A  commission  will  not  be  granted 
unless  the  evidence  is  material  to  the  issue  raised  {Lamgen  v.  Tate,  24  Ch.  D.  522). 
Nor  will  a  plaintiff  who  is  abroad  be  allowed  to  have  his  own  evidence  taken  by 
commission  when  it  is  clear  that  he  is  making  the  application  merely  because  he 
wishes  to  keep  out  of  the  way  and  avoid  cross-examination  in. Court  {Berdan  v. 
Greenwood,  20  Ch.  D.  764,  n.  ;  Be  Boyse,  Crofton  v.  Orofton,  20  Ch.  D.  760  ;  and  see 
Langen  v.  Tate).  But,  in  the  absence  of  special  ciromnstances,  there  is  no  objection 
to  the  evidence  of  a  plaintiff  who  resides  abroad  being  taken  by  commission  [Armour 
V.  Walker,  25  Ch.  D.  673  ;  32  W.  E.  214  ;  BoMque  Franco- Egyptienne  v.  Lutacher,  28 
W.  E.  133).  If  a  plaintiff  desires  to  haye  the  evidence  of  one  of  his  own  witnesses 
taken  abroad,  the  onus  is  on  him  to  show  that  it  is  for  the  interests  of  justice  that 
this  should  be  done  (Lawson  v.  Vacutan  Brake  Co.,  27  Ch.  D.  137,  where  the  applica- 
tion was  refused).  The  witnesses  need  not  necessarily  be  named  in  the  commission 
{Sadin  v.  Bassett,  25  Oh.  D.  21 ;  Armaur  v.  Walker). 

A  commission  may  be  issued  to  a  foreign  Court ;  but  where  it  appeared  that 
under  the  ordinary  procedure  of  the  foreign  Court  the  witness  would  not  be  cross- 
examined  the  application  was  refused  [Re  Boyse,  Crofton  v.  Crofton,  20  Ch.  D.  760)  ; 
see  Valentine  v.  Sail,  W.  N.  (1866),  50  ;  Imperial  Land  Co.  of  Marseilles  v.  Master- 
man,  W.  N.  (1S73),  223. 
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O.  XXXVII.  6.  An  order  for  a  commission  to  examine  witnesses  stall  be  in  the 
Form  No.  36  in  Appendix  K.,  and  the  writ  of  commission  shall  he  in 
the  Form  No.  13  in  Appendix  J.,  with  such  variations  as  circumstances 
may  require  {k). 

(A)  A  single  commissioner  may  be  authorized  to  administer  the  oath  to  himself 
{Wilson  V.  De  Goulon,  22  Ch.  D.  841 ;   31  W.  R.  839). 
For  these  forms,  see  infra. 


Eormof 
order. 


Single  com- 
missioner. 


Hequest  to 

examine 

witnesses. 


Court  may 
order  pro- 
duction of 
documents  at 
any  stage  of 
the  proceed- 
ings. 


6a.  If  in  any  case  the  Coujt  or  a  judge  shall  so  order,  there  shall 
be  issued  a  request  to  examine  witnesses  in  lieu  of  a  commission.  The 
Forms  1  and  2  in  the  Appendix  hereto  shall  be  used  for  such  order 
and  request  respectively,  with  such  variation  as  circumstances  may 
require,  and  may  be  cited  as  Forms  37a  and  37b  in  Appendix  K.  (M). 

(Ai)  This  rule  was  added  hy  K.  S.  C,  October,  1884.    See  these  forms,  infra. 

7.  The  Court  or  a  judge  may  in  any  cause  or  matter  at  any  stage  of 
the  proceedings  order  the  attendance  of  any  person  for  the  purpose  of 
producing  any  writings  or  other  documents  named  in  the  order  which 
the  Court  or  judge  may  think  fit  to  be  produced:  Provided  that  no 
person  shaU  be  compelled  to  produce  under  any  such  order  any  writing 
or  other  document  which  he  could  not  be  compelled  to  produce  at  the 
hearing  or  trial  (Z). 

(Z)  An  order  will  not  be  made  for  production  before  the  trial  by  a  person  not  a 
party  to  the  action,  except  for  the  purpose  of  some  particular  application  {Central 
News  Co.  T.  Eastern  Telegraph  Co.,  W.  N.  (1884),  23  ;  63  L.  J.  Q.  B.  236). 


8.  Any  person  wilfully  disobeying  any  order  requiring  his  attendance 


Person  dis- 

to  be  gmlty      for  the  purpose  of  being  examined  or  producing  any  document  shall 
of  contempt.    i,e  deemed  guilty  of  contempt  of  Court,  and  may  be   dealt  with 
accordingly  (ot). 
(m)  See  rule  13  and  note  thereto,  post,  p.  425. 

Costs  of  per-         9.  Any  person  required  to  attend  for  the  purpose  of  being  examined 
dooiments.™^  or  of  producing  any  document,  shall  be  entitled  to  the  like  conduct 

money  and  payment  for  expenses  and  loss  of  time  as  upon  attendance 

at  a  trial  in  Court  (ra). 

Costs  and  (»)  As  to  costs  and  expenses  of  witnesses  generally,  see  Morgan  &  Wurtzturg 

expenses  of       on  Costs,  p.  41. 

witnesses.  It  seems  that  professional  witnesses,  even  though  residing  within  the  bills  of 

mortality,  may  require  compensation  before  giving  evidence  (  Clari  v.  Gill,  1  K.  &  J. 
19).  The  scale  of. allowance  in  such  a  case  does  not  depend  on  a  witness's  valuation 
of  his  own  time,  but  consists  of  a  fixed  payment  corresponding  with  that  allowed 
in  the  old  Courts  of  common  law  {Nokes  v.  Gibbon,  3  Our.  N.  S.  282 ;  Turner  v. 
Turner,  7  W.  R.  573  ;  Thomas  v.  Parry,  "W.  N.  (1880),  184;  Re  Working  Men's 
Mutual  Society,  21  Ch.  D.  831).  A  witness  may  require  to  have  his  travelling 
expenses  paid  before  attending  to  be  examined  {Brocas  v.  Lkyd,  23  Beav.  129) ;  and 
when  brought  up  to  be  examined  he  may  insist,  before  giving  evidence,  on  being 
paid  for  his  loss  of  time  also  ( Wiltshire  v.  Marshall,  W.  N".  (1866),  80  ;  He  Working 
Men's  Mutual  Society,  where  a  ooxmtry  auctioneer  was  held  entitled  to  a  guinea  a 
day  compensation  and  his  expenses) ;  and  the  rule  applies  to  parties  to  suits  as  well 
as  to  other  witnesses  {DoAiey  v.  Durrant,  24  Beav.  493  ;  2  De  &.  &  J.  506). 


10.  Where  any  witness  or  person  is  ordered  to  be  examined  before 


Examiner  to 

with  copy  of    ^^^  officer  of  the  Court,  or  before  any  person  appointed  for  the  pur- 
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pose,  the  person  taking  the  examination  shall  be  furnished  by  the  0.  XXXVII. 
party  on  whose  application  the  order  was  made  with  a  copy  of  the  necessary 
writ  and  pleadings,  if  any,  or  with  a  copy  of  the  documents  necessary  documents, 
to  inform  the  person  taking  the  examination  of  the  questions  at  issue 
between  the  parties  (o). 

(o)  See  note  to  next  rule. 

1 1 .  The  examination  shall  take  place  in  the  presence  of  the  parties.  Conduct  of 
their  counsel,  soUcitors  or  agents,  and  the  witnesses  shall  be  subject  to  examination, 
cross-examination  and  re-examination  {p). 

(p)  This  and  the  preceding  role  are  taken  from  the  Chancery  Procedure  Act,  1852, 
15  &  16  Viot.  c.  86,  8.  31. 

The  examiner's  room  is  not  a  public  Court  (Me  Westei'n  of  Canada  Oil  Co.,  6 
Ch.  D.  109). 

12.  The  depositions  taken  before  an  officer  of  the  Court,  or  before  Depositions 
any  other  person  appdnted  to  take  the  examination,  shall  be  taken  ^°^  ^  ^^ 
down  in  writing  by  or  in  the  presence  of  the  examiner,  not  ordinarily  -writing  and 
by  question  and  answer,  but  so  as  to  represent  as  nearly  as  may  be  ^'S^^^"- 
the  statement  of  the  witness,  and  when  completed  shall  be  read  over 

to  the  witness  and  signed  by  him  in  the  presence  of  the  parties,  or 

such  of  them  as  may  think  fit  to  attend.    If  the  witness  shall  refuse 

to  sign  the   depositions,   the   examiner  shall  sign   the  same.    The 

examiner  may  put  down  any  particular  question  or  answer  if  there 

should  appear    any  special   reason  for  doing  so,  and  may  put  any 

question  to  the  witness  as  to  the  meaning  of  any  answer,  or  as  to  any 

matter  arising  in  the  course  of  the  examination.     Any  questions  which  Where  ques- 

may  be  objected  to  shall  be  taken  down  by  the  examiner  in  the  depo-  ^°^^  °  jeoted 

sitions,  and  he  shall  state  his  opinion  thereon  to  the  counsel,  solicitors, 

or  parties,  and  shall  refer  to  such  statement  in  the  depositions,  but  he 

shall  not  have  power  to  decide  upon  the  materiality  or  relevancy  of  any 

question  (j). 

{q)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  s.  32. 

The  examiner  ought  not,  where  the  examination  is  taken  ex  parte,  to  refuse  to  Powers  of 
allow  questions  to  be  put  unless  upon  matters  which  would  clearly  not  be  evidence,  examiner. 
[Sun-  V.  Walmsley,  2  Eq.  439).     He  has  power,  it  seems,   to  determine  question  as 
to  the  adverse  nature  of  a  witness's  evidence  (Ohben  v.  Terrero,  10  Ch.  127  ;  but 
see  BuckUy  v.  Cooke,  1  K.  &  J.  29  ;    Wright  v.  Wilkin,  6  "W.  R.  643  ;    4  Jur.  N.  S. 
804). 

1 3.  If  any  person  duly  summoned  by  subpoena  to  attend  for  exami-  Witness 
nation  shall  refuse  to  attend,  or  if,  having  attended,  he  shall  refuse  atten™or*°    - 
to  be  sworn  or  to  answer  any  lawful  question,   a  certificate  of  such  be  sworn, 
refusal,  signed  by  the  examiner,  shall  be  filed  at  the  central  office, 

and  thereupon  the  party  requiring  the  attendance  of  the  witness  may 
apply  to  the  Court  or  a  judge  ex  parte  or  on  notice  for  an  order 
directing  the  witness  to  attend,  or  to  be  sworn,  or  to  answer  any 
question,  as  the  case  may  be  (r). 

(;•)  This  rule  is  taken  from  Chancery  Procedure  Act,  1852,  s.  33,  now  repealed. 

The  principal  grounds  upon  which  a  witness  may  refuse  to  answer  a  question  are  G-rounds  of 
(1)   that  the  answer  may  criminate  him ;  (2),  that  he  cannot  answer  without  a  refusal  by 
*  "  witness. 
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O.  XXXVII.  breach  of  professional  confidence.:  see  Dan.  p.  659  ;  and  see  Ord.  XXXI.,  and  notes 

thereto,  ante,  p.  381. 

A  -witness  may  object  to  answering  a  question  on  the  ground  that  the  answer 
would  criminate  him,  without  giving  his  reasons  ;  but  if  he  gives  his  reasons  the 
Court  will  consider  them,  and  if  they  are  luifounded  will  compel  him  to  answer 
{Asian's  Case,  27  Beav.  474 ;  4  De  a.  &  J.  320  ;  S.  v.  Soi/es,  7  Jur.  N.  S.  1168 ;  Se 
Fernandez,  10  C.  B.  N.  S.  3,  39,  40). 

Where  an  order  has  been  made  for  taking  the  examination  of  a  witness  before 
one  of  the  examiners  of  the  Court,  and  the  witness  fails  to  attend  or  refuses  to  be 
sworn,  the  proper  course  is  to  serve  tiiTn  with  a  subpoena,  and  if  he  still  fails  to 
attend  or  refuses  to  be  sworn,  then  to  move  for  an  order  that  he  attend  at  his  own 
expense  (Stuart  v.  BalUs  Company,  W.  N.  (1884),  122). 


Validity  of 
objection, 
how  decided. 


Motion  that 
witness 
attend  and 
be  examined. 


14.  If  any  witness  shall  object  to  any  question  which  may  be 
put  to  him  before  an  examiner,  the  question  so  put,  and  the  objection 
of  the  witness  thereto,  shall  be  taken  down  by  the  examiner,  and 
transmitted  by  him  to  the  central  office  to  be  there  filed,  and  the 
validity  of  the  objection  shall  be  decided  by  the  Court  or  a  judge  (s). 

(s)  The  validity  of  the  objection  is  considered  on  a  motion  by  the  examining  party 
that  the  witness  attend  the  examiner  at  his  own  expense  and  be  examined,  notice 
of  the  motion  being  served  on  the  witness  (Daniell,  661) ;  and  the  costs  follow  the 
event. 

Where,  prior  to  the  Chancery  Procedure  Act,-1852,  a  commissioner,  notwith- 
standing the  demurrer  of  a  witness,  took  upon  himself  to  examine  him,  the  depositions 
were  suppressed,  though  the  demurrer  was  held  untenable  [Goodale  v.  Gazothom,  i 
De  G.  &  Sm.  97). 

15.  In  any  case  under  the  two  last,  preceding  rules,  the  Court  or  a 
judge  shaJl  have  power  to  order  the  witness  to  pay  any  costs  occasioned 
by  his  refusal  or  objection  {i). 

(<)  See  notes  to  the  last  two  rules. 

16.  When  the  examination  of  any  witness  before  any  examiner 
shall  have  been  concluded,  the  original  depositions,  authenticated  by 
the  signature  of  the  examiner,  shall  be  transmitted  by  him  to  the 
central  office,  and  there  filed  (m). 

(m)  This  rule  is  taken  from  Chancery  Procedure  Act,  1852,  s.  34. 

Where  an  examiner  omitted  to  sign  the  depositions,  they  were  allowed  to  be  filed 
without  delay  upon  payment  of  costs,  and  upon  a  proper  explanation  being  given 
{Stephens  v.  Wanlelin,  19  Beav.  685).  And  when  an  examiner  dies  without  signing, 
they  may  be  signed  by  his  successor  {Bryson  v.  Warwick  and  Birmingham,  Canal 
Company,  1  W.  B.  124) ;  or  filed  without  any  signature  {Felthoase  v.  Bailey,  14 
W.  E.  827). 

An  examiner  appointed  to  take  evidence  for  the  hearing  of  the  cause,  must  return 
aU  the  depositions  at  once  {Clark  v.  Gill,  1  K.  &  J.  13). 

17.  The  person  taking  the  examination  of  a  witness  under  these 
rules  may,  and  if  need  be  shall,  make  a  special  report  to  the  Court 
touching  such  examination  and  the  conduct  or  absence  of  any  witness 
or  other  person  thereon,  and  the  Court  or  a  judge  may  direct  such 
proceedings  and  make  such  order  as  upon  the  report  they  or  he  may 
think  just  (f ). 

(«)  This  rule  is  taken  from  1  Will.  IV.  c.  22,  s.  8,  and  the  0.  L.  P.  Act,  1854, 
BS.  56  and  66. 

Depositions^         18.  Except  where  by  this  order  otherwise  provided,  or  directed  by 
given  in  evi-    *^®  Court  Or  a  judge,  no  deposition  shall  be  given  in  evidence  at  the 


Depositions 
to  be  signed 
by  the 
examiner 
and  filed. 


Omission  to 
sign  deposi- 
tion. 


Filing  of 
depositions. 

Examiner 
may  make  a 
special  report. 
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tearing  or  trial  of  the  cause  or  matter  without  the  consent  of  the  party  0.  XXXVII. 
against  whom  the  same  may  be  offered,  unless  the  Court  or  judge  is  deuce  at  the 
satisfied  that  the   deponent  is  dead,   or  beyond  the    jurisdiction  of  *"°'l- 
the  Court,  or  unable  from  sickness  or  other  infirmity  to  attend  the 
hearing  or  trial,  in  any  of  which  cases  the  depositions  certified  under 
the  hand  of  the  person  tating  the  examination  shall  be  admissible  in 
evidence  saving  aU  just  exceptions  without  proof  of  the  signature  to 
such  certificate  {w). 

(w)  This  rule  is  taken  from  1  Will.  IV.  o.  22,  s.  10.  See  Su/ce  of  Beaufort  v. 
Crawshatj,  L.  E.  1  C.  P.  699. 

19.  Any  officer  of  the  Court,  or  other  person  directed  to  take  the  ex-  Examiner 
amination  of  any  witness  or  person,  may  administer  oaths  {x).  Sr^oaths.    ^" 

(x)  This  rule  reproduces  the  latter  part  of  sect.  35  of  the  Chancery  Procedure  Act, 
1852. 

20.  Any  party  in  any  cause  or  matter  may  by  suhpmna  ad  testifican-  Power  to 
dum  or  duces  tecum  require  the  attendance  of  any  witness  before  an  require 
officer  of  the  Court,  or  other  person  appointed  to  take  the  examination,  of  witnesses. 
for  the  purpose  of  using  his  evidence  upon  any  proceeding  in  the 

cause  or  matter  in  Kke  manner  as  such  witness  would  be  bound  to 
attend  and  be  examined  at  the  hearing  or  trial ;  and  any  party  or  Cross-exami- 
witness  having  made  an  affidavit  to  be  used  or  which  shall  be  used  on  nation  on 
any  proceeding  in  the  cause  or  matter  shall  be  bound  on  being  served 
with  such  subpoena  to  attend  before  such  officer  or  person  for  cross- 
examination  (y). 

[y)  This  rule  is  taken,  with  only  slight  alterations,  from  the  Chancery  Procedure 
Act,  1852,  15  &  16  Vict.  c.  86,  s.  40.  The  efiect  of  this  and  the  next  rule  is  that 
any  party  may,  without  leave  of  the  Court,  issue  a  siibpcena  for  the  examination  of  a 
witness  at  any  stage  of  an  action ;  but  the  Court  wiU  exercise  a  control  over  this 
privilege  to  prevent  its  being  used  oppressively  {Raymond  v.  Tapson,  22  Ch.  D.  430). 

The  following  afEdavits  have  been  decided  to  be  open  to  cross-examination  : —        What  affi- 

An  afEdavit  made  in  support  of  a  petition  under  the  Trustee  Relief  Act  [Re  Bon-  davits  are 
dyshe,  5  W.  E.  816).  open  to  oross- 

A  creditor's  affidavit  as  to  his  claim,  even  though  he  had  obtained  a  judgment  at  examination 
law  {Cast  V.  Toyser,  3  Sm.  &  Oif.  369  ;  Re  Baker,  11  W.  R.  1127).  .  .         ' 

An  accounting  defendant's  affidavit  verifying  his  claim  {Re  lord,  2  Eq.   605 ;   -ft-lM^avit  ot_ 
Meacham  v.  Cooper,  16  Eq.  102) ;  and  see  note  to  Ord.  XXXIII.  r.  4,  ante,  p.  398.       creditor  yeri- 

An  affidavit  filed  in  support  of  an  application  for  leave  to  amend  {Catholic  Publish-  '■J^S  olaun ; 
ing  Co.  v.  Wyman,  11  W.  E.  399) ;  but  when  the  Court,  exercising  its  discretion,   of  plaintiff 
had  given  leave  to  amend,  it  was  held  that  no  purpose  could  be  answered  by  allow-  applying  for 
ing  the  cross-examination,  which  was  therefore  refused  {ibid.).  leave  to 

Affidavits  in  support  of,  or  against  interlocutory  motions  {Lhydy.  Whitty,  19  amend. 
Beav.  57).     But  when  an  affidavit  had  been  filed  in  support  of  a  motion  for  injunc-  q^  motions 
tion  but  the  motion  went  off,  it  was  held  that  the  affidavit  was  not  open  to  cross- 
examination  {Hooper  v.  Campbell,  13  W.  E.  1003  ;  Singer  v.  Audsley,  13  'Eq.  401). 

An  affidavit  as  to  dooiunents  is  not  within  the  rule ;  see  note  to  Ord.  XXXI.  r.  12,  Affidavit  as  to 
ante,  p.  337.  documents. 

But  the  cross-examination  cannot  be  read  against  co-defendants  {Rehden  v.  Wesley, 

A  person  (whether  a  party  or  not)  who  has  made  an  affidavit  cannot  withdraw  it  Affidavit 
in  order  to  escape  cross-examination  [Re  Quartz  Sill  Co.,  21  Ch.  D.  642 ;  Catholic  Pub-  cannot  be 
lishina  Co.  v.  Wyman ;  Clarke  v.  law,  2  K.  &  J.  28  ;  Prole  v.  Soady,  3  Ch.  220 ;  Pike  withdrawn. 
V.  Robinson,  W.  N.  (1873),  178  ;  but  see  Re  Sykes,  2  J.  &  H.  415). 

Where  the  affidavit  was  a  formal  one,  merely  provmg  service  abroad,  and  had  no 
relation  to  the  merits  of  the  case,  a  motion  for  cross-examination  was  disallowed 
{OJlcial  Manager  of  National,  §c.  Association  v.  Carstairs,  11  W.  R.  866) ;   and  so 
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O.  XXXVII. 


If  no  oppor- 
tunity to 
cross-examine 
affidavit  has 
less  weight, 
but  may  be 
admitted. 


Mode  of 
taking  evi- 
dence subse- 
quently to 
toial. 


Evidence  at 
any  stage  to 
be  taken  as 
at  the  trial 


Special 
directions. 


Evidence 
taken  before 
issue  joined. 


Evidence 
taken  at  the 
trial  may  be 
used  subse- 
quently. 


where  the  proposed  cross-examination  was  vexatious  {Fenton  v.  Cumberlcge,  "W.  N. 
(1883),  116). 

As  to  a  cause  standing  over  when  a  witness  was  too  ill  to  appear  for  cross-exami- 
nation, see  Nason  v.  Clamp,  12  W.  R.  973. 

Affidavits  which  the  opposite  party  has  had  no  opportunity  of  testing  by  cross- 
examination  may,  in  pressing  cases  (but  see  Bingley  v.  Marshall,  6  L.  T.  682),  be 
admitted,  but  will  have  less  weight  attached  to  them :  e.  g.  where  a  plaintifi  at  law 
moved  to  dissolve  an  injunction,  and  the  motion  was  not  allowed  to  stand  over  that 
the  other  side  might  cross-examine  his  witnesses  [Normanville  v.  Stanning,  10  Hare, 
App.  XX. ;  Ma]/es  v.  Spenee,  1  J.  &  H.  87  ;  Wightmam,  v.  Wheelton,  23  Beav.  397  ; 
but  see  Besemeres  v.  Sesemerea,  Kay,  App.  xviU.,  where  the  motion  stood  over  that 
the  witnesses  might  be  cross-examined) .  Eor  other  cases  where  affidavits  have  been 
admitted  for  what  they  were  worth,  though  on  account  of  death  or  from  other 
causes,  no  cross-examination  had  taken  place  on  them,  see  Abadom  v.  Abadom,  24 
Beav.  243  ;  Morley  v.  Morley,  5  De  G.  M.  &  Q.  610  ;  Davies  v.  Otty,  13  W.  R.  484  ; 
Braithwaite  v.  Keams,  34  Beav.  202 ;  Sidley  v.  Ridley,  ibid.  329  ;  Tanawell  v.  Seur- 
rah,  11  L.  T.  761. 

21.  Evidence  taken  subsequently  to  the  hearing  or  trial  of  any  cause 
or  matter  shall  be  taken  as  nearly  as  may  be  in  the  same  manner  as 
evidence  taken  at  or  with  a  view  to  a  trial  (z). 

[z)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  s.  41. 

22.  The  practice  with  reference  to  the  examination,  cross-examina- 
tion, and  re-examination  of  witnesses  at  a  trial  shall  extend  and  be 
applicable  to  evidence  taken  in  any  cause  or  matter  at  any  stage  {a). 

(a)  Of.  Cons.  Ord.  XIX.  r.  10,  and  Chancery  Procedure  Act,  1852,  s.  31. 

23.  The  practice  of  the  Court  with  respect  to  evidence  at  a  trial, 
when  applied  to  evidence  to  be  taken  before  an  officer  of  the  Court  or 
other  person  in  any  cause  or  matter  after  the  hearing  or  trial,  shall  be 
subject  to  any  special  directions  which  may  be  given  in  any  case  (S). 

(b)  This  rule  is  taken  from  Cons.  Ord.  XIX.  r.  11. 

24.  No  affidavit  or  deposition  filed  or  made  before  issue  joined  in 
any  cause  or  matter  shall  without  special  leave  of  the  Court  or  a  judge 
be  received  at  the  hearing  or  trial  thereof,  unless  within  one  month 
after  issue  joined,  or  within  such  longer  time  as  may  be  allowed  by 
special  leave  of  the  Court  or  a  judge,  notice  in  writing  shall  have  been 
given  by  the  party  intending  to  use  the  same  to  the  opposite  party  of 
his  intention  in  that  behalf  (c). 

[e]  This  rule  is  taken  from  Cons.  Ord.  XIX.  r.  12. 

25.  All  evidence  taken  at  the  hearing  or  trial  of  any  cause  or  matter 
may  be  used  in  any  subsec[uent  proceedings  in  the  same  cause  or 
matter  (d). 

[d)  This  rule  is  taken  from  Gr.  O.,  5th  February,  1861,  rule  15. 


Delivery  and 
filing  of 
prsecipe. 


III.   SUBPCENA. 

26.  Where  it  is  intended  to  sue  out  a  subpoena,  a  prsecipe  for  that 
purpose,  in  the  Form  No.  21  in  Appendix  G.,  and  containing  the 
name  or  firm  and  the  place  of  business  or  residence  of  the  solicitor 
intending  to  sue  out  the  same,  and,  where  such  solicitor  is  agent  only, 


RULES  OP  THE  SUPREME  COURT,  1883.  429 

then  also  tL.e  name  or  firm  and  place  of  business  or  residence  of  tlie  O.  XXXVII. 
principal  solicitor,  shall  in  all  cases  he  delivered  and  filed  at  the  central  ~~~ 
o£B.ce  (e). 

(«)  The  rules  in  this  part  of  the  order  are  taken  from  Cons.  Ord.  XXVIII.    For 
the  form  here  referred  to,  see  infra. 

27.  A  writ  of  suhpoena  shall  he  in  one  of  the  Forms  1  to  7  in  Ap-  Form  of 
pendix  J.,  with  such  variations  as  circumstances  may  require  (/).  subpoena. 

(/)  For  these  forms,  see  post. 

28.  Where  a  subpoena  is  required  for  the  attendance  of  a  witness  Issue  of 
for  the  purpose  of  proceedings  in  chambers,  such  subpoena  shall  issue  subpoena. 
from  the  central  office  upon  a  note  from  the  judge. 

29.  Every  subpoena  other  than  a  subpoena  duces  tecum  shall  contain  Subpoena  to 
three  names  where  necessary  or  required,  but  may  contain  any  larger  "oi^*^™  ^^^^ 
number  of  names. 

30.  No  more  than  three  persons  shall  be  included  in  one  subpoena  Subpoena 

duces  tecum,  and  the  party  suing  out  the  same  shall  be  at  liberty  to  duces  tecum 

sue  out  a  subpoena  for  each  person  if  it  shall  be  deemed  necessary  or  more  than 

desirable  (^).  three  names. 

{g)  A  subpoena  for  documents  must  specify  the  documents  required,  and  must  be  Subpoena  for 

founded  on  the  ordinary  affidavit  as  to  documents  {Fiott  v.  MuUins,  1  Sm.  &  Griff.  1 ;  documents 

Wing  v.  Marven,  ibid.  App.  x.  ;  Mcintosh  v.  Great  Western  Sy.  Co.,  4  De  Gr.  M.  &  Gr.  must  not  be 

544) ;  or  the  appKcation  for  documents  under  it  wUl  be  dismissed  with  costs  {Lee  v.  vague.     ' 
Angas,   2  Eq.  59  ;  Xewland  v.  Steere,   13  W.  R.  1014)  ;  but  see  Be  Emma  Silver 
Mining  Co.,  10  Ch.  194. 

31.  In  the  interval  between  the  suing  out  and  service  of  any  sub-  Correction  of 
poena  the  party  suing  out  the  same  may  correct  any  error  in  the  names  ^^°^  ™ 

of  parties  or  witnesses,  and  may  have  the  writ  re-sealed  upon  leaving 
a  corrected  praecipe  of  such  subpoena  marked  with  the  words  ' '  altered 
and  re-sealed,"  and  signed  with  the  name  and  address  of  the  solicitor 
suing  out  the  same.  , 

32.  The  service  of  a  subpoena  shall  be  effected  by  deKvering  a  copy  Service  of 
of  the  writ,  and  of  the  indorsement  thereon,  and  at  the  same  time  pro-  subpoena, 
ducing  the  original  writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  a  sub-  Afadavit  of 
poena  upon  any  defendant  miist  state  when,  where,  and  how,  and  by  ^^^^^ 
whom,  such  service  was  effected. 

34.  The  service  of  any  subpoena  shall  be  of  no  validity  if  not  made  Time  of 
within  twelve  weeks  after  the  teste  of  the  writ.  service. 

IV.  Peepetuating  Testimony. 

35.  Any  person  who  would  under  the  circumstances  alleged  by  him  Action  to 
to  exist  become  entitled,  upon  the  happening  of  any  future  event,  to  pe^etuate 
any  honour,  title,  dignity,  or  office,  or  to  any  estate  or  mterest  m  any 
property,  real  or  personal,  the  right  or  claim  to  which  cannot  by  him 

be  brought  to  trial  before  the  happening  of  such  event,  may  commence 
an  action  to  perpetuate  any  testimony  which  may  be  material  for 
establishing  such  right  or  claim  (A). 
(A)  See  note  to  next  rule. 
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O.  XXXVII.  36.  In  all  actions  to  perpetuate  testimony  touching  any  honour,  title, 
Where  Oro-wn  "ii&i^^yi  °^  office,  or  any  other  matter  or  thing  in  which  the  Crown 
interested,  may  have  any  estate  or  interest,  the  Attorney-General  may  be  made  a 
defendant,  and  in  all  proceedings  in  which  the  depositions  taken  in 
any  such  action,  in  which  the  Attorney-General  was  so  made  a 
defendant,  may  be  offered  in  evidence,  such  depositions  shaU.  be 
admissible  notwithstanding  any  objection  to  such  depositions  upon  the 
ground  that  the  Crown  was  not  a  party  to  the  action  in  which  such 
depositions  were  taken  (i). 

(»)  This  and  the  preceding  rule  are  taken  from  5  &  6  Vict.  c.  69,  ss.  1  and  2,  now 
repealed  ;  as  to  proceedings  under  this  Act  generally,  see  Campiell  v.  Lord  Dal/iousie, 
Ij.  E.  1  So.  &  Div.  462;  DanieU,  1512—1515. 

If  an  action  is  actually  pending  concerning  certain  rights  another  action  to 
perpetuate  testimony  in  favour  of  such  rights  is  improper ;  the  witnesses  must  be 
examined  de  bene  esse  in  the  pending  suit  [Em-l  Spencer  v.  Feeh,  3  Eq.  il.")).  As  to 
whether  persons  interested  in  a  will  made  by  a  lunatic  stiU  alive  before  his  lunacy 
can  institute  such  an  action  to  support  the  will  against  future  litigation,  see  Se 
Tayleur,  6  Oh.  416.  Eor  a  recent  instance  of  an  action  to  perpetuate  testimony  at 
the  instance  of  the  committee  of  a  lunatic,  see  Ee  Stoer,  9  P.  D.  120. 

The  Court  has  jurisdiction  to  perpetuate  testimony  with  a  view  to  proceedings  in 
a  foreign  Court  [Morris  v.  Morris,  2  Ph.  205). 


attorney' 
general  may 
be  made  a 
defendant. 


5  &  6  Vict. 
0.  69. 


■Witnesses 
not  to  be 
examined  till 
action  oom- 
mencedi  - 

Action  not  to 
be  set  down 
for  trial. 


37.  Witnesses  shall  not  be  examined  to  perpetuate  testimony  unless 
an  action  has  been  commenced  for  the  purpose  (A). 

(A)  See  note  to  next  rule. 

38.  No  action  to  perpetuate  the  testimony  of  witnesses  shall  be  set 
down  for  trial  {l). 


[Vj  This  and  the  preceding  role  are  taken  from  Cons.  Ord.  IX.  rr.  6  and  7. 

In  a  suit  for  the  perpetuation  of  testimony  a  defendant  need  make  no  discovery 
beyond  an  admission  of  the  plaintiff's  title  to  examine  the  witnesses  {Bllice  v. 
Jtoupell,  32  Beav.  299  ;  see  Lancaster  v.  Ltmeaster,  6  Sim.  439  ;  Coveny  v.  Athill, 

1  Dick.  355).     See  also  Brigstoeke  v.  Eoch,  7  Jur.  N.  S.  63. 
If  a  suit  to  perpetuate  testimony  is  not  diligently  prosecuted  ( Wright  v.  Tatham, 

2  Sim.  459  ;  Seaman  v.  Carpenter,  11  Sim.  22),  the  proper  order  is  that  the  plaintiff 
do  proceed  within  a  certain  time,  or  pay  tile  defendant  his  costs  {ilii.  ;  and  see 
Sarham  v.  Longman,  2  Sim.  460). 

Setting  down.  As  to  setting  down,  see  BUioe  v.  Soupell,  32  Beav.  308,  and  oases  there  cited ;  and 
Vaughan  v.  Fitzgerald,  1  Soh.  &  Lefroy,  316. 

When  the  wifaiesses  have  been  examined  there  is  an  end  of  the  cause  [Morrison  v. 
Arnold,  19  Ves.  670) ;  and  the  defendant  upon  an  allegation  that  he  did  not 
examine  any  witnesses  is  entitled  to  his  costs  [Foulds  v.  Midgeley,  1  V.  &  B.  138) ; 
but  if  he  examines  witnesses  himself  he  is  not  entitled  to  any  costs  {Shrine  v.  Fowell, 
15  Sim.  81).  Where  the  defendant  obtains  the  usual  order  for  Ms  costs,  and  such 
order  recites  that  the  testimony  of  witnesses  has  been  taken,  the  examination  must 
be  regarded  as  completely  taJten,  and  cannot  be  excluded  because  there  was  no 
sufBcient  cross-examination  [Watleins  v.  Atchison,  10  Ha.  App.  xlvi.). 

Unless  the  witnesses  are  incapacitated  from  travelling  their  depositions  taken  in  a 
suit  to  perpetuate  testimony  cannot  be  read  {Morrison  v.  Arnold,  19  Ves.  670  ;  and 
see  Watkins  v.  Atchison).  For  an  order  directing  pubUcatiou  of  testimony  taken  in 
an  old  suit,  see  Vane  v.  Vane,  24  W.  R.  453,  665  ;  W.  N.  (1876),  109,  132 ;  and 
see  also  Llmover  v.  Eomfrmj,  13  Ch.  D.  380. 


Admitting 
right  to 
examine. 

Want  of 
prosecution. 


Costs  of 
defendant, 
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to  be  taken 
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V.  Examinees  as  the  Cotjet. 

39.  The  examination  of  any  witness  or  person  ordered  to  be  taken 
under  Eules  1  and  5  of  this  Order  shall,  in  any  cause  or  matter  in  the 
Chancery  Division,  unless  the  Court  or  a  judge  shall  otherwise  direct, 
be  taken  before  one  of  the  examiners  of  the  Court,  and  may,  in  any 
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cause  or  matter  in  the  Queen's  Bench  and  Probate,  Divorce  and  Admi-  0.  XXXVII. 
ralty  Divisions,  if  the  Court  or  a  judge  shall  so  direct,  he  taken  before 
one  of  such  examiners  (m). 

(m)  The  rules  in  this  part  of  the  order  -were  added  in  Fehruary,  1884,  upon  the 
retirement  of  the  examiners  in  Chancery ;  they  provide  for  the  appointment  of 
examiners  of  the  Court  to  take  the  examination  of  witnesses  in  rotation,  but  do  not 
interfere  with  the  appointment,  where  necessary,  of  a  special  examiner. 

40.  A  sufficient  number  of  bamsters-at-law,  of  not  less"  than  three-  Examiners  to 
years'  standing,  shall  be  from  time  to  time  appointed  by  the  Lord  yl  the  Lord    - 
Chancellor  to  act  as  examiners  of  the  Court  for  a  period  not  exceeding  Chancellor, 
five  years,  and  shall  be  at  any  time  removable  by  the  same  authority. 

41.  The  examinations  to  be  taken  before  the  examiners  of  the  Court  Examinations 
shall  be  distributed  among  them  in  rotation  by  the  first  clerk  to  the  t^^i'^^nff 
registrars  of  the  Chancery  Division,  and  in  his  absence  by  the  second  examiners, 
clerk,  and  in  the  absence  of  the  first  and  second  clerks  by  such  of  the 

other  clerks  to  the  registrars  as  the  senior  registrar  may  determine. 

42.  The  derk  in  the  last  preceding  rule  mentioned  shaU  be  respon-  Rota  of 
sible  for  making  the  distribution  according  to  regular  and  just  rotation  shammers, 
and  in  such  manner  as  to  keep  secret  from  all  persons  the  rota  or  suc- 
cession of  examiners  of  the  Court :  and  it  shall  be  his  duty  to  keep  a 

record  thereof  with  proper  indexes  and  dates. 

43.  The  party  prosecuting  the  order  or  his  solicitor  shall  produce  Reference  to 
such  order  or  a  duplicate  thereof  to  the  clerk  in  rule  41  mentioned,  ^^^™^^- 
who  shall,  except  in  the  case  provided  for  in  rule  49,  add  at  the  foot 

thereof  a  memorandum  specifying  the  name  of  the  examiner  of  the 
Court  in  rotation  before  whom  the  examination  is  appointed  to  be 
taken  ;  and  the  order  or  duplicate  shall  be  left  by  the  party  prosecuting 
the  same,  or  his  solicitor,  with  the  examiner  so  appointed,  and  shall  be 
a  sufficient  authority  for  him  to  proceed  with  the  examination. 

44.  Upon  production  of  the  order  indorsed  with  his  name  the  Examiner  to 
examiner  of  the  Court  shall  give  an  appointment  in  writing  specifying  ment!'^^°™  " 
the  place  and  time  (within  not  more  than  seven  days)  at  which,  subject 

to  any  application  from  the  parties,  the  examination  shall  be  taken ; 
and  the  party  prosecuting  the  order  or  his  solicitor  shall  within 
twenty-four  hours,  or  such  shorter  time  (if  any)  as  may  be  mentioned 
in  the  order,  g^ve  notice  of  the  appointment  to  aU  parties. 

45.  In  determining  the   place  and  time  at  which  an  examination  place  and 

shall  be  taken,  the  examiner  shall  have  regard  to  the  convenience  of  *™^  ?*  , . 

'  ,  .      1         1     11  ii.       •  J.  J}  exammation. 

the  witnesses  or  persons  to  be  exammed  and  all  the  circumstances  oi 

the  case ;  and  he  shall  proceed  with  such  examination  at  the  place  and 

time  appointed,  and  subject  to  such  adjournment  as  he  shall  think 

necessary  or  just  continue  the  same  de  die  in  diem  («). 

(«)  This  rule  was  substituted  for  the  original  r.  45  by  Rules  of  the  Supreme  Court, 
October,  1884. 

46.  The  examiner  may,  with  the  consent  in  writing  of  all  parties,  Examination 
take  the  examination  of  any  witnesses  or  persons  in  addition  to  those  -v^tnesses. 
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O.  XXXVII.  named  or  provided  for  in  the  order,  and  shall  annex  such  consent  to 
the  original  depositions. 

Completion  of  47_  XJpon  the  completion  of  an  examination  taken  before  an 
examiner  of  the  Court,  he  shall  indorse  the  original  depositions  with  a 
note,  authenticated  hy  his  signature,  certifying  the  number  of  hours 
or  days  (as  the  case  may  be)  exclusively  employed  thereupon,  and  the 
fees  received  in  respect  thereof  (o). 

(o)  The  present  rules  47,  48  and  50,  were  substituted  for  those  originally  issued 
by  Rules  of  the  Supreme  Court,  October,  1884. 

Where  48.  In  case  any  examiner  of  the  Court,  before  whom  according  to 

■M.aUe'to  act    ^^^  rotation  any  examination  is  to  be  taten,  shall  be  engaged  as 

examination     counsel  in  the  cause  or  matter  to  which  such  examination  relates,  or 

to  next  ^^^      shall  from  illness  or  from  any  other  cause  be  unable  or  decline  to 

examiner.         take  such    examination,  the  same  shall  be  assigned  by  the  clerk  in 

rule  41  mentioned  to  another  examiner  of  the  Court  according  to 

the  rotation  aforesaid :   Provided  that  it  shall  be  the  duty  of  any 

examiner  before  whom  any  examination  is  pending  to  decline  any 

other  examination  in  any  case  where  the  acceptance  thereof  is  likely  to 

create  delay  or  inconvenience  in  the  taking  of  any  examination  before 

h.ira.{p). 

{p)  See  note  (o)  to  rule  47. 

Reference  to        49.  The  Court  or  a  judge  may,  if  they  or  he  think  fit,  direct  or 

particular        transfer  an  examination  to  any  one  in  particular  of  the  examiners  of 
exanuner.  ,      «  i  i. 

the  Court. 

Fees  and  50.  The  Court  or  a  judge  may,  on  the  application  of  an  examiner, 

expenses.         order  the  payment  to  him  by  the  party  prosecuting  the  order  of  the 

fees  and  expenses  payable  to  him  on  account  of  any  examination,  but 

without  prejudice  to  any  question  on  the  taxation  of  costs  as  to  the 

party  by  whom  the  costs  of  such  examination  should  eventually  be 

borne  (j). 

(?)  See  note  (o)  to  rule  47. 

FEES. 

£   s.  d. 
Fees  on               1.  For   every  examination  before  an   examiner   of   the 
examination.  Court  in  London  or  Middlesex  (r) 1     1     0 

2.  Por  the  examiner's  clerk 0    2     6 

3.  For  each  hour,  or  part  of  an  hour,  occupied  in  such 

examination  beyond  two  hours    0  10     6 

4.  Por  the   examiner's  clerk,   where  such    examination 

occupies  more  than  three  hours,  (in  addition  to  fee 

No.  2)  per  day    0    2    6 

5.  For  every  examination  before  an  examiner  of  the  Court 

elsewhere  than  in  London  or  Middlesex  (r) 5     5     0 

6.  For  every  day  of  six  hours,  or  part  of  a  day,  occupied 

in  such  examination  beyond  the  first  day     5     5     0 
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I'he  party  prosecuting  the  order,  or  his  solicitor,  shall  also  pay  all  0.  XXXVII. 
reasonable  travelling  and  other  expenses,  including  charges  for  the 
room  (other  than  the  examiner's  chamhers)  where  the  examination  is 
taken. 

N.B.  The  fees,  Nos.  1,  2,  and  5  (as  the  case  may  he)  shall  he  paid 
by  the  party  prosecuting  the  order,  or  his  solicitor,  on  obtaining 
the  examiner's  note  of  time  and  place  for  the  examination.  The 
fees,  Nos.  3,  4,  and  6  (as  the  case  may  be),  shall  be  paid  so  soon 
as  the  examination  has  been  concluded,  together  with  any  travel- 
ling or  other  expenses  as  above  mentioned. 

(r)  The  foUowing  rule  was  added  by  E.  S.  C,  Oototer,  1884  :— 

Examiners'  Fees. 
Instead  of  the  words  "  in  London  or  Middlesex"  in  fees  1  and  5,  read  "within 
three  miles  from  the  principal  entrance  of  the  Eoyal  Courts  of  Justice." 


OEDEE  XXXYin. 
I.  Affidavits  and  Depositions. 

1.  Upon  any  motion  {oo),  petition,  or  summons  evidence  may  be  Evidence  on 
given  by  affidavit;  but  the  Court  or  a  judge  may,  on  the  application  ^otioii.  peti- 
of  either  party,  order  the  attendance  for  cross-examination  of  the  mons. 
person  making  any  such  affidavit  (pp). 

(oo)  As  to  motions  for  judgment,  see  Mlis  v.  SoHns,  50  L.  J.  Ch.  512. 

(pp)  As  to  what  affidavits  are  open  to  cross-examination,  see  note  to  Ord. XXXVII. 
r.  20,  ante,  p.  427.  Where  the  parties  resided  in  the  country,  the  registrar  of  the 
County  Court  was  directed  to  take  the  cross-examination  {Ikimb  v.  Osium,  W.  N. 
(1884),  218). 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or  matter  in  which  Affidavits, 

it  is  sworn  (yy) ;  but  in  every  case  in  which  there  are  more  than  one    ^^  mtituled. 
plaintiff  or  defendant,  it  shall  be  sufficient  to  state  the  f  uU  name  of  the 
first  plaintiff  or  defendant  respectively,  and  that  there  are  other  plain- 
tiffs or  defendants,  as  the  case  may  be ;  and  the  costs  occasioned  by  Costs. 
any  unnecessary  proUxity  in  any  such  title  shall  be  disallowed  by  the 
taxing  officer. 

(qq)  Affidavits  must  be  correctly  intituled,  see  Mai/  v.  frimep,   11  Jur.   1032;  Title  must  be 
Mackenzie  v.  Mackenzie,  5  De  Gr.  &  Sm.  338  ;  Salomon  v.  Stahnan,  4  Beav.  243,  where  correct. 
a  misnomer  of  the  defendant  in  an  affidavit'  of  service  was  held  a  ground  for  dis-  Oorrectiou  of 
charging  with  costs  the  order  obtained  on  the  motion ;  but  see  Sawes  v.  Bamford,  ^^^^^  j^  y^jg 
■9  Sim.  653;  Ee  Varteg  Chapel,  10  Hare,  App.  xxxvii.  ;  Fearsen  v.  Wilcox,  10  Hare, 
App.  XXXV. ,  where  affidavits  erroneously  intituled  were  aEowed  to  be  taken  ofl  the 
file  and  re-sworn  without  a  fresh  stamp  ;  Fisher  v.  Coffey,  1  Jur.  N.  S.  956.     See 
also  Vnderdown  v.  Stamnard,  W.  N.  (1871),  170 ;  Ee  Morris,  7  Jur.  N.  S.  166 ;  Ee 
Sa/rnes,  5  L.  T.  587. 

Under  special  circumstances  an  affida.vit  may  be  ordered  to  be  filed  though  not 
intituled  in  any  cause  or  matter  {Sakidge  v.  Tuttm,  20  L.  T.  300) ;  and  a  statutory 
declaration  of  no  settlement,  made  in  New  South  Wales,  but  not  intituled  in  the 
cause,  was  allowed  to  be  filed  with  an  affidavit  verifying  the  signatures  ( Whiting  v. 
Brnsett,  14  Eq.  70).  n     i       i  j.  i 

An  affidavit  in  a  contemplated  action  should  be  intituled  in  the  contemplated  Oontemplatecl 
action  and  in  the  matter  of  the  Judicature  A.o\s(Tomg  v.  Brassey,  1  Ch.  D.  277).      action. 

M.  F  F 
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Facts  deposed 
to  must  be 
■within,  know- 
ledge of  ■wit- 
ness, except 
on  iaterloou- 
tory  applica- 
tions. 
Costs. 

"Inter- 
locutory 
motions." 

Grounds  of 
belief  must 
be  sho'wn. 

Costs. 


Affidavits  in 
England, 
■where  sworn. 


Commis- 
sioners for 
oaths. 


Officer. 


Commis- 
sioners to 
express  time 
and  place  of 
taking  affi- 
da-yits. 


3.  Affidavits  Bhall  he  confined  to  sucIl  facts  as  the  witness  is  able 
of  his  o-wn  knowledge  to  prove,  except  on  interlocutory  motions,  on 
which  statements  as  to  his  belief,  with  the  grounds  thereof,  may  be 
admitted  (_rr).  The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay,  or  argumentative  matter,  or  copies  of 
or  extracts  from  documents,  shall  be  paid  by  the  party  filing  the 
same  («). 

{rr)  The  words  " iaterlocuto*y  motions"  iaclude  all  interlocutory  applications 
(Se  New  Callao,  26  Sol.  J.  403).  Where  the  proceeding,  though  interlocutory  in 
form,  finally  decides  the  rights  of  the  parties,  evidence  on  information  and  belief  is 
not  admissible,  and  the  opposite  party  is  not  bound  to  contradict  it ;  but  if  -in  the 
Court  below  he  deals  ■wiiSx-  the  evidence  as  admissible,  he  may  be  precluded  from 
objecting  to  it  in  the  Court  of  Appeal  {Gilbert  v.  Andean,  9  Ch.  D.  26fl). 

The  affidavit  must  show  the  grounds  of  the  ■witness's  belief  {Bidder  v.  Bridges, 
26  Ch.  D.  1). 

(«)  Affidavits  by  persons  having  no  personal  knowledge  of  the  matters  deposed  to 
cannot  be  used  at  the  hearing,  and  the  costs  of  them  ■will  be  disallowed :  per  Jessel, 
M.  E,.,  W.  N.  (1876),  59 ;  and  see  also  Birat  v.  Procter,  W.  N.  (1882),  12;  and 
Ord.  LXV.  i.  27  (20),  infra.    As  to  scandalous  matter  in  affidavits  see  r.  11. 

4.  Affidavits  sworn  in  England  shall  be  sworn  before  a  judge, 
district  registrar,  commissioner  to  administer  oaths  (<),  or  officer  em- 
powered under  these  rules  to  administer  oaths  (m). 


[t)  As  to  ooramissioners  to  administer  oaths  in  England,  see  the  Oaths  in  Chancery 

i.ct,  16  &  17  Vict.  c.  78.     By  s.  1  of  this  Act,  the  "masters  extraordinary"  ■were 

to  be  so  styled,  and  they  and  aH  persons  thereafter  appointed  to  &charge 

.ties  were  to  be  designated  ' '  commissioners  ■fco  administer  oaths  in  Chancery 


Act, 
to  cease 

their  duties  ^  ,_, 

in  England,"  and  by  Cons.  Ord.  IV.  the  commissioners  were  not  to  do  any  act 
incident  to  their  office  within  ten  miles  of  Lincoln's  Inn  Hall.  Sect.  2  empowers 
the  Lord  Chancellor  to  appoint  any  persons  practising  as  solicitors  ■within  ten  miles 
of  Lincoln's  Inn  Hall,  at  their  place  of  business  {see  Be  Record  and  Writ  Clerks, 
3  De  G-.  M.  &  G.  723),  to  administer  oaths  and  take  declarations  in  Chancery,  who 
are  to  be  styled  "  London  commissioners  to  administer  oaths  in  Chancery,"  and  to 
be  entitled  to  a  fee  of  one  shilling  and  sixpence  for  every  oath  administered  by 
them,  and  every  declaration,  affirmation,  or  attestation  of  honour  taken  by  them. 
Sect.  3  provides  for  the  appointment  of  commissioners  for  the  Channel,  Islands 
(see  Ee  Dodd,  6  W.  R.  174),  and  the  Isle  of  Man ;  sect.  4  relates  to  stamps  on 
appointments ;  sect.  5  contains  a  sa'ving^  of  the  power  of  the  Lord  Chancellor  to 
appoint  persons  to  administer  oaths,  and  provides  that  any  reference  in  Acts  of 
Parliament  to  the  masters  extraordinary  shall  apply  ■to  commissioners  ;  and  sect.  7 
provides  that  persons  authorised  to  administer  oatiis  in  Chancery  may  administer 
oaths  in  the  CSianoety  of  the  county  palatine  of  Lancaster. 

By  the  77th  section  of  the  Judicature  Act,  1873,  the  commissioners  are  attached 
to  the  Supreme  Court ;  and  by  sect.  82  of  the  same  Act,  they  are  made  commis- 
sioners to  administer  oaths  in  all  causes  and  matters  which  may  from  time  to  time 
be  depending  in  the  High  Court  or  the  Court  of  Appeal.  See  further  as  to  the 
appointment  and  removal  of  the  commissioners,  sect.  84  of  the  same  Act. 

{u)  Any  officer  of  the  Court  may  administer  oaths  (Ord.  XXXVII.  r.  19, 
ante,  p.  427). 

5.  Every  commissioner  to  administer  oaths  shall  express  the  time 
when  and  the  place  where  he  shall  take  any  affidavit,  or  the  acknow- 
ledgment of  any  deed,  or  recognizance  ;  otherwise  the  same  shall  not 
be  held  authentic,  nor  be  admitted  to  be  filed  or  enrolled  without  the 
leav£  of  the  Court  or  a  judge ;  and  every  such  commissioner  shall 
express  the  time  when,  and  the  place  where,  he  shall  do  any  other  act 
incident  to  his  office  {v). 

(«))  This  rule  is  taken  from  Cons.  Ord.  IV.  An  affidavit  filed  on  the  registration 
of  a  bill  of  sale  was  held  sufficient  where  the  commissioner  signed  his  name  in  the 
jurat  but  did  not  add  his  title  as  commissioner  {Mx parte  Johmson,  26  Ch.  D,  338). 
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6.  An  examinations,  aflS.davits,  declarations,  affirmations,  and  attes-  0.  XXXVIII. 
tations  of  honour  in  causes  or  matters  depending  in  the  High  Court,  Examina- 
and  also  acknowledgments  required  for  the  purpose  of  enrolling  any  tions,  &c., 
deed  in  the  central  office,  may  be  sworn  and  taken  in  Scotland  or  Sootlam/'lre- 
Ireland  or  the  Channel  Islands,  or  in  any  colony,  island,  plantation,  laud,  Channel 
or  place  under  the  dominion  of  her  Majesty  in  foreign  parts,  before  coloides  and 
any  judge.   Court,  notary  public,  or  person  lawfully  authorised  to  abroad, 
administer  oaths  in  such  country,  colony,  island,  plantation,  or  place 
respectively,  or  before  any  of  her  Majesty's  consuls  or  vice-consuls  in 
any  foreign  parts  out  of  her  Majesty's  dominions ;  and  the  judges  and 
other  officers  of  the  High  Court  shall  take  judicial  notice  of  the  seal 
or  signature,  as  the  case  may  be,  of  any  such  Court,  judge,  notary 
public,  person,  consul,  or  vice-consul,   attached,  appended,  or   sub- 
scribed to  any  such  examinations,  affidavits,  affirmations,  attestations 
of  honour,  declarations,  acknowledgments,  or  to  any  other  deed  or 
document  (w). 

{w)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  15  &  16  Vict. 
0.  86,  s.  22;  but  the  concluding  words  of  that  section,  "to  be  used  in  the  said 
Court,"  are  omitted ;  see  as  to  these  words,  Brooke  v.  Brooke,  17  Ch.  D.  833. 

As  to  the  Isle  of  Man,  see  16  &  17  Vict.  0.  78,  s.  6.  Isle  of  Man. 

(A.)  Under  this  rule,  when  afSdavits  in  the  colonies  and  within  her  Majesty's  j^^avits 
dominions  are  sworn  before  the  judges,  Courts,  and  persons  mentioned  ia  the  text,  g^g^n  in  the 
no  veiification  of  their  signature  is  necessary  {KaywarA  v.  Stephens,  W.  N.  (1866),  (.glonies  • 
318  ;  36  li.  J.  Ch.  135),  because  the  Court  is  directed  to  take  judicial  notice  of  such  ' 

signature  ;  and  see  Re  Goss,  12  Jur.  N.  S.  595  _;  "W.  N.  (1866),  256. 

(B.)  Affidavits  in  foreign  countries  not  forming  part  of  her  Majesty's  dominions  in  foreign 
may  be  sworn  in  two  ways —  countries  ; 

(1.)  Under  the  rule,  before  the  resident  consul  or  vice-consul,  and  judicial  notice  ][,efore  consul- 
vpill  be  taken  of  his  authority  and  ofBoial  seal  without  formal  verification :  compare  ' 

the  oases  in  which  such  official  seal  is  taken  in  proof  of  the  qualification  of  a  notary 
pubKo,  &G., — e.  g.,  Saggitt  v.  Iniff,  5  De  Gr.  M.  &  G-.  910  ;  and  see  Ferguson  v. 
Bemjon,  16  W.  R.  71  ;  Bateman  v.  Cooh,  3  De  G.  M.  &  G.  39. 

(2.)  Though  the  most  regular  course  is  now  to  have  the  affidavit  sworn  before  before  notary 
the  consul,  it  is  settled  that  there  is  nothing  to  prevent  its  being  sworn,  if  more  public,  &o. 
convenient,  according  to  the  former  practice,  irrespectively  of  the  rule — viz.,  before 
notaries  public,  or  before  persons  duly  authorised  hy  the  law  of  the  foreign  country  to 
administer  oaths  there  ;  [Ooolce  v.  WilMj,  25  Ch.  D.  769  ;  Cooper  v.  Moore,  W.  N. 
(1884),  78 ;  Brittlebanh  v.  Smith,  ibid.  120  ;  Levitt  v.  Levitt,,  2  H.  &  M.  626  ;  Saggitt 
Y.  Imff;  Se  Kenah,  15  W.  R.  781)  ;  but  when  affidavits  are  thus  sworn  the  Court 
is  not  authorised  to  take  judicial  notice  of  such  person's  .authority  arid  signature, 
but  will  require  proper  proof  of  both  {Baillie  v.  Jachson,  3  De  Gr.  M.  &  Gr.  38  ;  Ee 
Earl,  4  K.  &  J.  300  ;  Se  Davis,  8  Eq.  98).  A  certificate  of  the  clerk  of  a  superior 
Cotirt  of  New  York  was  held  sufficient  verification  in  Levitt  v.  Levitt;  see  Alex- 
ander V.  Mtrse,  W.  N.  (1871),  249  ;  and  where  the  fund  was  small  such  verification 
of  signature  was  dispensed  with  {Mayne  v.  Butter,  13  W.  R.  128) ;  and  so  where 
the  suit  was  uncontested  {Lees  v.  Lees,  W.  N.  (1868),  268).  See  also  Smith  v.  Savies, 
17  W.  R.  69 ;  Lyle  v.  Elhoood,  15  Eq.  67,  where  a  written  consent  was  given ; 
Whiting  v.  Birnett,  14  Eq.  70,  where  a  declaration  having  been  made  before  a  notary- 
public  abroad,  the  declarants'  signatures  were  allowed  to  be  verified  by  an  affidavit 
in  the  cause  ;  Bell  v.  Turner,  17  Eq.  439. 

In  Drevon  v.  Brevon,  12  W.  R.  66,  where  the  person  desiring  to  make  an  affidavit 
lived  a  hundred  miles  from  any  resident  consiJ,  and  there  was  great  difficulty  in 
swearing  it  before  any  notary  pubKo,  the  Court  appointed  a  resident  solicitor  special 
examiner  to  take  the  evidence;  and  in  Se  Scriven,  17  L.  T.  641,  affidavits  made  in 
the  state  of  Missouri,  U.  S.,  attested  by  the  governor  as  beiagsealed  with  the  great 
seal  of  the  state,  were  admitted,  there  being  no  resident  consul ;  and  see  Cooper  v. 
Moore,  W.  N.  (1884),  78.  ,,,„.,  ,     „.       ,  . 

It  must  be  remembered,  that  the  fact  of  a  consul  or  other  duly  authorised  person's  Signature  of 
signature  being  attached  to  a  document  does  not  make  the  docimient  itself  receivable  person  autho- 
in  evidence,  the  Court  being  only  bound  to  take  judicial  notice  of  the  seal  or  signa-  rized  to  ad- 
ture  {Se  Forbes,  1  W.  K.  32 ;  and  see  Se  Goss,  12  Jur.  N.  S.  695 ;  W.  N.  (1866),  minister  oath. 
256). 
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O.  XXXVIII.       As  to  the  general  words  at  the  end  of  the  rule,  Bee  Armstrong  v.  Stockham,  H 
Jut.  97. 

False  swear-         Sections  23  and  24  of  the  Chancery  Procedure  Act,  1852,  are  stillin  force,  and  pro- 
ing  or  forging  vide  penalties  for  false  swearing  before  any  person  authorized  to  administer  oaths, 
official  seal.       or  for  forging  the  signature  or  seal  of  any  such  person,  or  of  any  judge  or  notary 
public. 


Affidavits  to 
be  in  first 
person,  and 
divided  into 
paragraphs. 

Costs. 


Form  of 
affidavit. 

Irregtdar  affi- 
davits, when 
admitted. 


Description 
of  deponent. 


7.  Every  aiHdavit  shall  be  drawn  up  in  th.e  first  person,  and  sliall 
be  divided  into  paragraphs,  and  every  paragraph,  shall  be  numbered  • 
consecutively,  and  as  nearly  as  may  be  shall  be  confined  to  a  distinct 
portion  of  the  subject.  Every  aflldavit  shall  be  written  or  printed 
bookwise.  No  costs  shall  be  allowed  for  any  affidavit  or  part  of  an 
affidavit  substantially  departing  from  this  rule  {x). 

[x)  The  first  paragraph  of  this  rule  is  taken  from  Cons.  Ord.  XVIII.  r.  1,  and 
sect.  37  of  the  Chancery  Procedure  Act,  1862. 

The  form  must  be  "I  make  oath  and  say,"  [Allen  t.  Taylor,  10  Eq.  52),  but 
affidavits  sworn  in  America  in  the  third  person  were  received  as  evidence  in  Me 
Smicmd,  12  L.  T.  303;  Itrydm  v.  Frost,  8  Sim.  380 ;  and  trifling  irregularities  have 
been  av'erlooked;  see  r.  14;  Gates-v.  Bmhland,  13  W.  R.  67  ;  Meelc  v.  Ward,  10  Hare, 
App.  i. ;  but  the  signature  of  the  party  cannot  be  dispensed  with  [Anderson  v.  Stather, 
9  Jur.  1085  ;  as  to  marksmen,  see  rule  13,  seaAAnon.  v.  Christopher,  11  Sim.  409) ;  nor 
the  words  "make  oath"  [Phillips  v.  Prentice,  2  Hare,  542  ;  JRe  Newton,  2  De  G.  E.  &  J. 
3).  But  after  the  affidavit  had  been  filed  it  was  held  too  late  to  take  the  objection 
that  the  words  "  make  oath  and  say  "  were  omitted  [Ex parte  Torkington,  9  Ch.  298). 

8.  Every  affidavit  shall  state  the  description  and  true  place  of  abode 
of  the  deponent  (y). 

[y)  This  rule  does  not  apply  to  affidavits  by  the  parties  to  the  action,  who  may  he 
described  as  "the  above-named  plaintifi,"  or  "the  above-named  defendant," 
simply ;  see  DanieU,  625.  It  is  not  sufficient  to  describe  a  deponent  as  "  gentleman  " 
[Se  Orde,  24  Ch.  D.  271  ;  31  W.  R.  801,  where  the  costs  of  the  affidavit  were  dis- 
allowed on  this  ground). 


Several 
deponents. 


Signature  of 
deponent. 


9.  In  every  affidavit  made  by  two  or  more  deponents  the  names  of 
the  several  persons  making  the  affidavit  shall  be  inserted  in  the  jurat, 
except  that  if  the  affidavit  of  all  the  deponents  is  taken  at  one  time  by 
the  same  officer  it  shall  be  sufficient  to  state  that  it  was  sworn  by  both 
(or  all)  of  the  "  above-named  "  deponents  (z). 

(z)  An  affidavit  should  be  signed  by  the  deponent  at  the  side  of  the  jurat  [Anderson 
v.  Stather,  9  Jur.  1085  ;  and  see  Re  Tearley,  W.  N.  (1874),  158) ;  and  the  person 
before  whom  it  is  sworn  must  sign  his  name  at  the  foot  of  the  jurat  [Ex  parte  Sev- 
7Ch.  488). 


Affidavits, 
where  to  be 
filed. 


10.  Every  affidavit  or  other  proof  used  in  admiralty  actions  shall  be 
filed  in  the  admiralty  registry  :  every  affidavit  used  in  probate  actions 
shall  be  filed  in  the  probate  registry :  every  affidavit  used  on  the 
Crown  side  of  the  Queen's  Bench  Division  shall  be  filed  in  the  crown 
office  department :  every  affidavit  used  in  a  cause  or  matter  proceeding 
in  a  district  registry  shall  be  filed  there :  and  every  other  affidavit 
used  shall  be  filed  in  the  central  office  (a).  There  shall  be  appended 
to  every  affidavit  a  note  showing  on  whose  behalf  it  is  filed,  and  no 
affidavit  shall  be  filed  or  used  without  such  note,  unless  the  Court  or  a 
judge  shall  otherwise  direct  (5). 

(a)  As  to  the  time  for  filing  affidavits  to  be  used  on  interlocutory  applications,  see 
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rule  25  of  this  order  and  note  thereto,  post,  p.  439.     Affidavits  are  filed  in  the  filirig  O.  XXXVIII. 

and  record  department  of  the  office  (Ord.  LXI.  r.  1,  infra). 

(*)  The  latter  part  of  this  rule  is  taken  from  a.  0.,  5th  February,  1861,  rule  18. 

11.  The  Court  or  a  judge  may  order  to  be  struck  out  from  any  Scandalous 
affidavit  any  matter  wliich  is  scandalous,  and  may  order  the  costs  of 

any  application  to  strike  out  such  matter  to  be  paid  as  between  solicitor 
and  client  (c). 

(c)  This  rule  is  new,  but  it  only  adopts  the  practice  of  the  old  Court  of  Chancery ; 
see  Cracknall  v.  Janson,  11  Ch.  D.  1 ;  Goddard  v.  fan;  3  W.  R.  633  ;  24  L.  J.  Ch. 
783  ;  Kemici  v.  Kemick,  12  W.  R.  335  ;  Taylor  y.  Eeily,  W.  N.  (1876),  139  ;  and  as 
to  scandalous  matter  generally,  see  Ord.  XIX.  r.  27,  ante,  p.  360  ;  Ord.  XXXI. 
rr.  6,  7,  ante,  p.  385. 

The  Court  has  jurisdiction,  apart  from  any  rule,  to  order  oppressive  and  improper  Taking  doou- 
doouments  to  be  taken  off  the  file  {Sill  v.  Hart  Davis,  26  Ch.  D.  470).  ments  off  the 

file. 

12.  No  affidavit  having  in  the  jurat  or  body  thereof  any  interlinea-  Altersitions  in 
tion,  alteration,  or  erasure,  shall  without  leave  of  the  Court  or  a  judge  ^     *^  ^" 

be  read  or  made  use  of  in  any  matter  depending  in  Court  unless  the 
interlineation  or  alteration  (other  than  by  erasure)  is  authenticated  by 
the  initials  of  the  officer  taking  the  affidavit,  or  if  taken  at  the  central 
office,  either  by  his  initials  or  by  the  stamp  of  that  office,  nor  in  the 
case  of  an  erasure,  unless  the  words  or  figures  appearing  at  the  time 
of  taking  the  affidavit  to  be  written  on  the  erasure  are  rewritten 
and  signed  or  initialed  in  the  margin  of  the  affidavit  by  the  officer 
taking  it  (d). 

(d)  See  ffiKv.  ffjiiar(?,  9Ha.App.  xvi.  No  alteration  can  properly  be  made  in  any 
affidavit  after  it  has  been  sworn,  and  any  commissioner  initialing  such  an  alteration 
commits  an  irregularity,  and  renders  himself  liable  to  the  revocation  of  his  commis- 
sion.    {Mtice,  per  L.  C.  ;  "W.  N.  (1882),  Part  II.,  81). 

13.  Where  an  affidavit  is  sworn  by  any  person  who  appears  to  the  Affidavit  of 
officer  taking  the  affidavit  to  be  illiterate  or  blind,  the  officer  shall  tlind  person. 
Certify  in  the  jurat  that  the  affidavit  was  read  in  his  presence  to  the 
deponent,  that  the  deponent  seemed  perfectly  to  understand  it,  and 

that  the  deponent  made  his  signature  in  the  presence  of  the  officer. 
No  such  affidavit  shall  be  used  in  evidence  in  the  absence  of  this 
certificate,  unless  the  Court  or  a  judge  is  otherwise  satisfied  that  the 
affidavit  was  read  over  to  and  appeared  to  be  perfectly  understood  by 
the  deponent  (c). 

(«)  Where  a  marksman  signed  an  affidavit  with  his  name,  his  hand  being  gfuided,  Marksman, 
the  affidavit  was  ordered  to  be  taken  off  the  file  [Anon.  v.  Christopher,  11  Sim.  409) ; 
and  so,  where  it  did  not  appear  that  the  affidavit  of  an  illiterate  deponent  had  been 
read  over  to  Tn'Tn  in  the  presence  of  the  commissioner  [Be  Longstaff,  W.  N.  (1884),  216). 
See  further,  as  to  affidavits  by  blfaid  or  illiterate  persons,  Daniell,  629  ;  Fernyhiugh 
V.  Naylor,  W.  N.  (1875),  22 ;  23  W.  R.  228.  Where  a  deponent  is  of  unsound 
mind  on  any  point  the  fact  should  be  noticed  in  the  jurat  (Spittle  v.  Walton, 
11  Eq.  420). 

14.  The  Court  or  a  judge  may  receive  any  affidavit  sworn  for  the  Court  may 
,    .  ,    .  ,  i  2.    •i-L  J.  ^  J  ■  receive  de- 

purpose  of  being  used  m  any  cause  or  matter,  notwithstanding  any  feotive  or 

defect  by  misdescription  of  parties  or  otherwise  in  the  title  or  jurat,  '^S^ 

or  any  other  irregularity  in  the  form  thereof,   and  may  direct  a 
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Original 
affidavit. 


O.  XXXVIII.  memorandttm  to  be   made   on  the  document  that  it  has  heen  so 
received  (ee). 

{ee)  See  note  to  r.  7. 

15.  la  cases  in  -which  by  the  present  practice  an  original  affidavit 
is  allowed  to  be  used,  it  shall  before  it  is  used  be  stamped  with  a 
proper  filing  stamp,  and  shall  at  the  time  when  it  is  used  be  delivered 
to  and  left  with  the  proper  officer  in  Court  or  in  Chambers,  who  shall 
send  it  to  be  filed.  An  office  copy  of  an  affidavit  may  in  all  cases  be 
used,  the  original  affidavit  having  been  previously  filed,  and  the  copy 
duly  authenticated  with  the  seal  of  the  office  (/). 

(/)  Unfiled  affidavits  may  be  need  on  an  ex  parte  application  wliere  the  matter 
is  pressing  and  wlien  the  offices  are  olosed(^.-ff.  v.  Lewis,  8  Beav.  179;  Garr  v, 
Moriee,  16  Eq.  125  ;  Campana  v.  Wehb,  22  W.  R.  622 ;  Niemann  v.  Karris,  W.  N. 
(1870),  6  ;  Mereers'  Co.  t.  Great  Northern  Sailway,  14  Beav.  20) ;  but  not  where 
the  respondent  has  been  served  and  does  not  appear  and  the  application  is  made  on 
an  affidavit  of  service  {Farrer  v.  Sykes,  43  L.  J.  Ch.  392). 


Unfiled 
affidavit. 


Affidavit  not 
to  be  sworn 
before  soli- 
citor of  party. 


Clerk  or 
partner  of 
solicitor. 


Affidavit  filed 
after  time. 


Affidavit  in 
support  of 
ex  parte  appli- 
cation to  be 
made  before 
appUoation. 


Notice  to  be 
given  of  in- 
tention to  use 
affidavit  in 
chambers. 


16.  No  affidavit  shall  be  sufficient  if  sworn  before  the  solicitor  acting 

for  the  party  on  whose  behalf  the  affidavit  is  to  be  used,  or  before  any 

agent   or    correspondent    of    such    solicitor,    or    before    the    party 

himself  {g). 

(^)  This  and  the  next  rule  are  new  but  adopt  tiie  settied  practice  of  the  Court ; 
see  Dulee  of  Northumberlimd  v.  Todd,  7  Ch.  D.  777,  and  oases  there  cited.  It  has 
been  held,  however,  that  a  plaintiff,  beiug  a  solioitor  but  not  the  solicitor  in  the 
cause,  may  put  in  an  affidavit  sworn  before  his  clerk  {Foster  v.  Survey,  4  De  G-.  J. 
&  Sm.  59  ;  9  L.  T.  405).     See  next  rule. 

17.  Any  affidavit  which  would  be  insufficient  if  sworn  before  the 
solicitor  himself  shall  be  insufficient  if  sworn  before  his  clerk,  or 
partner  (A). 

{h)  See  note  to  rule  16. 

18.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit 
filed  after  that  time  shall  be  used,  unless  by  leave  of  the  Court  or  a 
judge  (j). 

(i)  This  and  the  next  rule  are  taken  from  R.  Gr.  H.  T.  1853,  rr.  145,  146. 

19.  Except  by  leave  of  the  Court  or  a  judge  no  order  made  ex  parte 
in  Court  founded  on  any  affidavit  shall  be  of  any  force  unless  the 
affidavit  on  which  the  application  was  made  was  actually  made  before 
the  order  was  appHed  for,  and  produced  or  filed  at  the  time  of  making 
the  motion  (k). 

(A)  See  note  to  rule  18. 

n.  Affidavits  anb  Evidence  m  Chambers. 

20.  The  party  intending  to  use  any  affidavit  in  support  of  any 
application  made  by  him.  in  Chambers  in  the  Chancery  Division  shall 
give  notice  to  the  other  parties  concerned  of  his  intention  in  that 
behalf  {I). 

{Ij  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  27. 

An  undertaking  not  to  use  an  affidavit  at  the  hearing  does  not  preclude  its  being 
used  upon  an  inquiry  ia  Chambers  {Jenner  v.  Morris,  10  W.  R.  640). 
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21.  All  affidavits  wMcli  have  been  previously  made  and  read  in  O.XXSVIII. 

Coiirt  upon  any  proceeding  in  a  cause  or  matter  may  be  used  before  j^ffi^a-rftg 

tbe  judge  in  Chambers  (m).  used  ia  Court 

may  be  used 

()«)  This  rule  ia  taken  from  Cons.  Ord.  XXXV.  r.  28 ;  of.  Gr.  0.,  Eebruary  5,  in  Chambers. 
1861,  r.  15. 

Affidavits  used  in  Chambers  are  open  to  cross-examination ;  but  an  application 
to  compel  attendance  for  cross-examination  mil  be  refused  if  made  vexatiously 
{Fenton  v.  CitmherUge,  "W.  N.  (1883),  116). 

22.  Every  alteration  in  an  account  verified  by  affidavit  to  be  left  at  Alterations  in 
chambers  shall  be  marked  with  the  initials  of  the  commissioner  or  initialed, 
officer  before  whom  the  affidavit  is  sworn,  and  such  alterations  shall 

not  be  made  by  erasure  (ra). 

(«)  This  and  the  two  following  rules  are  taken  from  rules  10,  11  and  12  of  the 
Regiilations  as  to  Business  in  Chambers  of  8th  August,  1857. 

23.  Accounts,  extracts  from  parish  registers,  particulars  of  creditors'  Accounts,  &c. 
debts,  and  other  documents  referred  to  by  affidavit,  shall  not  be  ^  ^^  exl^its 
annexed  to  the  affidavit,  or  referred  to  in  the  affidavit  as  annexed,  but 

shall  be  referred  to  as  exhibits  (o). 

(o)  See  note  to  rule  22. 

24.  Every  certificate  on  an  exhibit  referred  to  in  an  affidavit  signed  Certificates  on 
by  the  commissioner  or  officer  before  whom  the  affidavit  is  sworn  shall  ^tifaJed  in  ^ 
be  marked  with  the  short  title  of  the  cause  or  matter  {p).  the  cause, 

(^)  See  note  to  rule  22. 

III.  Teial  on  Aitidavit. 

25.  Within  fourteen  days  after  a  consent  for  taking  evidence  by  Timeforfiling 
affidavit  as  between  the  parties  has  been  given,  or  within  such  time  ^^  piSntiff 
as  the  parties  may  agree  upon,  or  the  Court  or  a  judge  may  allow,  the 

plaintiff  shall  file  his  affidavits  and  deliver  to  the  defendant  or  his 
solicitor  a  list  thereof  (j). 

(j)  The  rules  in  this  part  of  the  order  apply  only  to  evidence  at  the  trial  of  the  Evidence  at 
action.     As  to  the  consent  here  mentioned,  see  Ord.  XXXVII.  r.  1,  and  note  there-  trial, 
to,  ante,  p.  422. 

Under  the  old  practice  no  affidavit  to  be  used  at  the  hearing,  even  of  a  suit  for  Affidavit  in 
an  injunction,  could  be  sworn  lefore  bUl  filed  (Francome  v.  Franeome,  13  W:  E.  355  ;   action  not 
Fennel  v.  Srown,  18  Jur.  1061) ;  but  see  now  Young  v.  Brassey,  1  Ch.  D.  277,  where  yet  begun, 
an  affidavit  was  allowed  to  be  entitled  in  an  action  not  yet  begun  and  in  the  matter 
of  the  Judicature  Acts. 

So  in  general  affidavits  to  be  used  in  support  of  a  petition  should  be  sworn  after 
it  is  presented  [Me  Western  Benefit  Building  Society,  33  Beav.  368) ;  but  where  the 
petition  was  for  payment  of  money  out  of  Coiit,  an  affidavit  sworn  before  the 
petition  was  presented,  but  after  payment  of  the  money  in,  was  received  [Be  Varley, 
14  W.  R.  98  ;  Re  Gombault,  W.  N.  (1868),  243). 

Affidavits  to  be  used  on  motions  or  petitions  may  be  filed  up  to  the  last  moment  Tmie  forfilmg 
before  the  hearing  {Mmroe  v.  Wivenhoe,  SfO.  Bail.  Co.,  13  W.  R.  880 ;  Fx  parte  affidavits  on 

Leicester,  6  Ves.  429  ;  Jones  r.  ,  8  Ves.  46  ;  Electric  Telegraph  Co.  v.  Nott,  2  interlocutory 

Coop.  67,  where  the  hearing  was  postponed  to  give  time  to  file  them ;  see,  how-  aippUcations. 
ever  Clements.  Griffith,  Coop.  ilO).  In  a  very  special  case  affidavits  filed  after  the 
motion  was  opened  were  admitted  [East  Lancashire  Bail.  Co.  v.  Sattersley,  8  Hare, 
87  ;  and  see  Smith  v.  Swansea  Docle  Co.,  9  Hare,  App.  xx.) ;  and  where  an  affidavit 
was  filed  too  late  for  the  hearing  of  a  petition,  it  has  been  admitted  on  appeal  [Be 
Gibraltar  Banking  Co.,  13  L.  T.  263). 
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O.  XXXVIII.      Affidavits  of  service  ought  properly  to  be  filed  before  tbe  rising  of  the  Court  on 

the  day  on  vrhioh  the  application  is  made  {Lord  Milltown  v.  Stuart,  8  Sim.  34) ;  but 

this  rale  has  often  been  departed,  from  since  the  Judicature  Acts,  and  the  Court  of 
Appeal  recently  declined  to  discharge  an  order  simply  because  the  rule  had  not  been 
oompUed  with  {Seear  v.  Webb,  25  Ch.  D.  84) ;  and  the  registrars  are  now  authorized 
to  accept  an  affidavit  of  service  sworn  and  filed  at  any  time  before  the  order  is 
drawn  up  {Memorandum,  28  Sol.  J.  591). 

The  time  for  filing  affidavits  and  taking  evidence  may  be  enlarged  in  proper 
oases;  see  Anderton  v.  Yates,  15  Jur,  833;  Mayes  v.  Mayes,  11  Jur.  N.  S.  1033; 
Wragg  v.  Wragg,  11  Jur.  701. 

Thus,  where  affidavits  were  filed  just  before  the  close  of  the  time,  containing 
charges  as  to  which  no  issue  had  been  raised  in  the  pleadings,  counter  affidavits 
were  allowed  {Scott  v.  Mayor  of  Liverpool,  1  De  C  &  J.  369) ;  and  similar  leave 
was  given,  the  period  for  cross-examination  being  also  enlarged,  va.  Phillips  v.  Warde, 
2  Jur.  N.  S.  33 ;  and  see  Hope  v.  Threlfall,  1  Sm.  &  Q-.  App.  xxi. ;  Bouglas  v.  Arch- 
butt,  23  Beav.  293.  So  the  Court  has  a  discretion  to  allow  such  affidavits  to  be 
read  at  the  hearing  {Boyse  v.  Cololough,  1  K.  &  J.  124  ;  Thompson  v.  Partridge,  i  De 
G.  M.  &  G.  794  ;  Bayley  v.  Cass,  10  W.  R.  370  ;  but  see  Smith  v.  Pilgrim,  2  Ch.  D. 
133) ;  and  the  cause  may  be  ordered  to  stand  over,  to  give  the  other  side  time  to 
answer  them  {Seath  v.  Vallingford,  12  L.  T.  631). 

Where  the  Court  gave  a  plaintiif  leave,  seven  months  after  he  had  given  notice 
of  motion  for  decree,  to  use  as  evidence  an  examination  of  the  defendant  taken  in 
another  cause,  the  defendant  was  allowed  to  file  affidavits  in  explanation,  though 
the  cause  was  in  the  paper  {Watson  v.  Cleaver,  20  Beav.  137). 

The  Court  has  a  discretion  to  allow  one  party  to  cross-examine  the  other's  wit- 
nesses before  filing  his  own  affidavits ;  see  Morey  v.  Vandenburg,  14  L.  T.  S42. 

The  application  for  extended  time  should  not  be  made  ex  parte  {Richards  v.  Curlewis, 
2  W.  R.  481). 

Leave  was  granted,  after  the  time  for  closing  evidence  had  passed,  to  file  affi- 
davits verifying  extracts  from  a  register  of  a  Scotch  Court  of  law  {McLaehlan  v.  Lord, 
14L.  T.  98). 

This  and  the  two  next  rules  are  founded  on  Cons.  Ord.  XXXIII.  Pt.  II.  rr.  5, 
6  and  7. 

26.  Tte  defendant,  within  fourteen  days  after  delivery  of  such. 
Hst,  or  -within  such  time  as  the  parties  may  agree  upon,  or  the  Court 
or  a  judge  may  aUow,  shall  file  his  affidavits  and  deliver  to  the  plain- 
tiff or  his  solicitor  a  list  thereof. 

27.  Within  seven  days  after  the  expiration  of  the  last-mentioned 
fourteen  days,  or  such  other  time  as  aforesaid,  the  plaintiff  shall  file 
his  affidavits  in  reply,  which,  affidavits  shall  be  confined  to  matters 
strictly  in  reply  (y),  and  shall  deliver  to  the  defendant  or  his  solicitor 
a  list  thereof. 

{r)  The  plaintiff's  affidavits  in  reply  may  be  oonflnnatory  of  his  evidence  in  chief 
{PeaeoeJc  v.  Harper,  7  Ch.  D.  648). 

Affidavits  in  reply  wiU  not  be  ordered  to  be  taken  off  the  file  on  the  defendant's 
allegation  that  they  are  not  confined  to  matters  strietiy  in  resply ;  but,  if  at  the 
hearing  they  turn  out  to  be  so,  the  Court  will  disregard  them,  or  give  the  defendant 
leave  to  answer  them  {Gilbert  v.  Comedy  Opera  Co.,  16  Ch.  D.  594). 

28.  When  the  evidence  is  taken  by  affidavit,  any  party  desiring  to 
cross-examine  a  deponent  who  has  made  an  affidavit  filed  on  behalf  of 
the  opposite  party  may  serve  upon  the  party  by  whom  such  affidavit 
has  been  filed  a  notice  in  writing,  req^uiring  the  production  of  the  de-. 
ponent  for  cross-examination  at  the  trial,  such  notice  to  be  served  at 
any  time  before  the  expiration  of  fourteen  days  next  after  the  end  of 
the  time  allowed  for  filing  affidavits  in  reply,  or  within  such  time  as 
in  any  case  the  Court  or  a  judge  may  specially  appoint ;  and  unless 
such  deponent  is  produced  accordingly,  his  affidavit  shall  not  be  used 
as  evidence  unless  by  the  special  leave  of  the  Court  or  a  judge.    The 


Affidavits  of 
service. 


Time,  when 
enlarged. 

Cases  of 
surprise. 

For  purpose 
of  answering 
late  affidavits 


or  to  explain 
them. 


Not  applied 
for  ex  parte. 


By  the 
defendant. 


Affidavits  in 
reply. 


Affidavits 
strictly  ia 
reply. 


Cross- 
eKamination 
of  deponent. 
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party  producing  such,  deponent  for  cross-examination  shall  not  be  0.  XXXVIII. 
entitled  to  demand  the  expenses  thereof  in  the  first  instance  from  the 
party  requiring  such  production  («). 

{«)  This  and  the  next  rule  are  taken  from  Greneral  Order,  5th  February,  1861,   Gr.  0.5th  Feb, 
r.  19.  1861,  1.  19. 

The  deponent  may  be  cross-examined,  even  though  his  affidavit  has  not  been  Cross- 
used  by  the  party  who  filed  it  {Ex parte  Child,  20  Ch.  D.  126).  examination 

If  the  deponent  is  not  produced  for  cross-examination  when  required,  his  affidavit  of  deponent, 
cannot  be  used  without  special  leave,  and  it  is  therefore  irregular  to  move  to  take  it 
off  the  ffle  [Mexjrick  v.  James,  W.  N.  (1877),  120 ;  46  L.  J.  Ch.  579  ;    and  see  De 
£rito  V.  Millel,  15  Eq.  213). 

The  party  producing  the  deponent  bears  the  cost  thereof  in  the  first  instance.  Expense  of 
whether  the  cross-examination  takes  place  at  the  trial,  or,  it  would  seem,  on  an  affi-  producing 
davit  filed  after  decree  for  the  purpose  of  proceedings  in  Chambers ;    see  Ord.  deponent  for 
XXXVII.  rr.  21,  22,  ante,  p.  428 ;  Se  Knight,  Knight  v.  Gardner,  25  Ch.  D.  297,   cross-exami- 
where  the  contrary  was  decided  under  Ord.  XXXVIII.  r.  4,  R.  S.  C.  1875.  nation. 

29.  The  party  to  whom  such  notice  as  is  mentioned  in  the  last  pre-  Attendance 
ceding  rule  is  given  shall  be  entitled  to  compel  the  attendance  of  the  exai^^ation 
deponent  for  cross-examination  in  the  same  way  as  he  might  compel  how  enforced, 
the  attendance  of  a  witness  to  be  examined  (<). 

{t)  See  Ord.  XXXVII.,  Ft.  II.,  ante,  p.  423. 

30.  "When  the  evidence  under  this  order  is  taken  by  affidavit,  such  Evidence  to 
evidence  shaU.  be  printed,  and  the  notice  of  trial  shall  be  given  at  the  ^®  P™ited. 
same  time  after  the  close  of  the  evidence  as  in  other  eases  is  by  these 

rules  provided  after  the  dose  of  the  pleadings  (u) :  provided  that  other 
affidavits  may  be  printed  if  all  the  parties  interested  consent  thereto, 
or  the  Court  or  a  judge  so  order  :  provided  also,  that  this  rule  shall 
not  apply  in  the  Probate,  Divorce  and  Admiralty  Division  to  default 
actions  in  rem,  or  references  in  actions,  or  actions  for  limitation  of 
liabUity,  unless  the  Court  or  a  judge  shall  otherwise  order. 

[u]  As  to  notice  of  trial,  see  Ord.  XXXVI.,  Ft.  III.,  ante,  p.  413. 
Evidence  may  be  taken  by  affidavit,  under  a  judge's  order,  after  notice  of  trial 
has  been  given,  notwithstanding  this  rule  [Waring  v.  Laeey,  24  W.  R.  318), 
As  to  printing,  see  Ord.  LXVI.,  infra. 

OEDEE  XXXIX. 

Motion  por  New  Tkial. 

1.  Every  motion  for  a  new  trial  or  to  set  aside  a  verdict,  finding,  or  Motion  for 
judgment,  shall  be  made  (1)  in  every  cause  or  matter  by  the  principal  "^'^t™^- 
Act  assigned  to  the  Probate,  Divorce  and  Admiralty  Division,  where 
there  has  been  a  trial  thereof  or  of  any  issue  therein  with  a  jury,  to  a 
Divisional  Court  of  that  Division,  one  of  the  judges  of  which  shall 
(when  practicable)  sit  on  the  hearing  of  such  motion ;  (2)  in  every 
other  cause  or  matter,  where  there  has  been  a  trial  thereof  or  of  any 
issue  therein  with  a  jury,  to  a  Divisional  Court  of  the  Queen's  Bench 
Division ;  and  (3)  where  there  has  been  a  trial  without  a  jury,  by 
appeal  to  the  Court  of  Appeal  («). 

(v)  Wlere  an  action  has  been  tried  by  a  County  Court  judge  without  a  jury,  the 
application  must  be  made  to  the  Divisional  Court,  and  not  to  the  Court  of  Appeal 
(Swansea  Building  Society  v.  Davies,  12  Q.  B.  D.  21). 
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0.  XXXIX.       2.  No  judge  shall  sit  on  the  hearing  of  any  motion  for  a  new  trial 
7T  in  any  cause  or  matter  tried  with  a  jury  hefore  himself. 

ABplioation  ^"  ^^^ry  application  for  a  new  trial  shaR  be  by  notice  of  motion, 
for  new  trial  and  no  rule  nisi,  order  to  show  cause,  or  formal  proceeding  other  than 
of  motf  ^°*^'^^  such  notice  of  motion,  shall  be  made  or  taken.  The  notice  shall  state 
the  grounds  of  the  application,  and  whether  all  or  part  only  of  the 
verdict  or  findings  is  complained  of. 
Notice  of  4.  The  notice  of  motion  shall  be  an  eight  days'  notice,  and  shall  be 

served  within  the  times  following :  viz.,  if  the  trial  has  taken  place  in 
London  or  Middlesex,  within  eight  days  after  the  trial ;  if  the  trial  has 
taken  place  elsewhere  than  in  London  or  Middlesex,  within  seven  days 
after  the  last  day  of  sitting  on  the  circuits  for  England  and  "Wales 
during  which  the  trial  shall  have  taken  place.  The  time  of  the  vaca- 
tions shall  not  be  reckoned  in  the  computation  of  the  time  for  serving 
the  notice  of  motion. 
Amendment.        5.  The  notice  may  be  amended  at  any  time  by  leave  of  the  Court  or 

a  judge  on  such  terms  as  the  Court  or  judge  may  think  just. 
Grounds  for  6.  A  new  trial  shall  not  be  granted  on  the  ground  of  misdirection 

toJ  ^  ^^^  "^  °-^  ^^  improper  admission  or  rejection  of  evidence,  or  because  the 
verdict  of  the  jury  was  not  taken  upon  a  questioii  which  the  judge  at 
the  trial  was  not  asked  to  leave  to  them,  unless  in  the  opinion  of  the 
Oburt  to  which  the  application  is  made  some  substantial  wrong  or 
miscarriage  has  been  thereby  occasioned  in  the  trial ;  and  if  it  appear 
to  such  Court  that  such  wrong  or  miscarriage  affects  part  only  of  the 
matter  in  controversy,  or  some  or  one  only  of  the  parties,  the  Court 
may  give  final  judgment  as  to  part  thereof,  or  some  or  one  only  of  the 
parties,  and  direct  a  new  trial  as  to  the  other  part  only  or  as  to  the 
other  party  or  parties  (w). 

(w)  As  to  the  practice  of  the  Court  of  Chancery  in  granting  new  trials  of  issues, 
see  Daniell,  p.  757  et  aeq.  This  rule  applies  to  a  motion  in  the  High  Court  for  a 
new  trial  in  a  County  Court  action  [Shapcott  v.  Chappell,  12  Q.  B.  D.  58). 

New  trial  on        7.  A  new  trial  may  be  ordered  on  any  question,  whatever  be  the 
sraie  question  gj-Qunds  for  the  new  trial,  without  interfering  with  the  finding  or 

decision  upon  any  other  question. 
Stamping  not       8.  A  new  trial  shall  not  be  granted  by  reason  of  the  ruling  of  any 
^  o^d  ^''^       jii^gs  that  the  stamp  upon  any  document  it  sufficient,  or  that  the 

document  does  not  require  a  stamp. 


OEDER  XL. 

Motion  i'or  Judgment. 

Motion  for  1.  Except  where  by  the  Acts  or  by  these  rules  it  is  provided  that 

]u  gmeu  .       judgment  may  be  obtained  in  any  other  manner,  the  judgment  of  the 

Court  shall  be  obtained  by  motion  for  judgment  {x). 

Motion  for  [x]  The  following  notice  was  issued  in  1876  as  to  the  hearing  of  motions  for  judg- 

judgment  to     ment  and  of  short  causes — 

te  set  down  in      "The  Master  of  the  Rolls  and  the  Vice-Chancellors  have  given  directions  that 
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"  motions  for  judgment  in  actions  shall  not  be  brought  on  as  ordinary  motions  but      Ord.  XL. 
"  shall  be  set  down  in  the  cause  book.  ^ 

"  They  can  be  marked  short  on.  production  of  the  usual  certificate  of  ooimsel,  and  cause  book, 
' '  will  then  be  placed  in  the  paper  on  the  first  short  cause  day  after  the  day  for  which  but  can  be 
"  notice  is  given.     If  not  marked  short,  they  will  come  into  the  general  paper  in  heard  as 
"  their  regular  turn.  short  cause. 

"It  will  be  advisable  that  the  notices  of  motion  for  judgment  should,  if  it  is  in- 
"  tended  to  mark  them  short,  contain  a  statement  to  that  effect,  and  also  a  state- 
"  ment  that  no  further  notice  will  be  given  of  their  having  been  so  marked.  Such 
"  statement  will  dispense  with  the  necessity  for  giving  defendants  further  notice 
"  that  motions  for  judgment  have  been  marked  short. 

' '  Where  a  defendant  makes  his  defence  and  the  plaintifE  moves  under  Ord.  XL. 
"  r.  11  [now  Ord.  XXXII.  r.  6,  ««*«,  p.  395],  for  such  order  as  he  is  entitled  to  on 
"  the  admissions  of  the  defendant,  the  action  need  not  be  set  down,  but  if,  on  the 
' '  motion  being  made  it  appears  that  there  must  be  a  discussion  or  argument,  it  may 
"be  ordered  to  go  into  the  general  paper  subj  eot  to  any  order  for  its  being  advanced. ' ' 
See  W.N.  (1877),  p.  88  (Pt.  IL)  ;  Seton,  p.  38. 

An  action  for  the  rectification  of  a  settlement  will  not  be  heard  as  a  short  cause 
{CUnnell  v.  Clennell,  W.  N.  (1884),  14).  .         '       _ 

"  In  order  to  set  the  motion  down  a  copy  of  the  notice  of  motion  must,  if  the 
"  action  is  proceeding  in  London,  be  produced  to  the  ofScer  of  the  registrar's  office 
"  of  the  Royal  Courts  of  Justice,  and  two  printed  copies  of  the  pleaifings  must,  at 
"  the  same  time,  be  deUvere*  to  him,  one  for  the  use  of  the  judge  at  the  trial  and 
"  the  other  for  the  use  of  the  registrar.  The  copy  of  the  notice  of  motion  produced 
"  to  the  officer  is  retained  by  him,  and  should  be  indorsed  with  a  memorandum 
"  signed  by  the  solicitor  of  the  party  setting  down  the  motion  that  a  guardian  ad 
' '  litem  has  been  appointed  for  any  infant  defendant,  or  that  there  is  not  any  infant 
"defendant"  (Daniell,  666). 

2.  Where  at  tlie  trial  the  judge  or  referee  abstains  from  directing  Setting  down 
any  judgment  to  be  entered,  the  plaintiff  may  set  down  a  motion  for  ™°  '"'■ 
judgment.    If  he  does  not  set  down  such  a  motion  and  give  notice 

thereof  to  the  other  parties  within  ten  days  after  the  trial,  any  defen- 
dant may  set  down  a  motion  for  judgment,  and  give  notice  thereof  to 
the  other  parties. 

3.  "Where,  at  or  after  a  trial  with  a  jury,  the  judge  has  directed  that  Setting  aside 
any  judgment  he  entered,  any  party  may  apply  to  set  aside  such  judg-  j^p^™*  *°'' 
ment  and  enter  any  other  judgment,  on  the  ground  that  the  judgment  entry  of  find- 
directed  to  he  entered  is  wrong  by  reason  that  the  finding  of  the  jury  ™^  °*  J"^- 
upon  the  questions  submitted  to  them  has  not  been  properly  entered. 

4.  "Where,  at  or  after  a  trial  by  a  judge,  either  with  or  without  a  For  eniry  of 
jury,  the  judge  has  directed  that  any  judgment  be  entered,  any  party  ^°^^  J^*^^' 
may  apply  to  set  aside  such  judgment  and  to  enter  any  other  judgment, 

upon  the  ground  that,  upon  the  finding  as  entered,  the  judgment  so 
directed  is  wrong. 

5.  An  application  under  rules  3  and  4  of  this  order  shall  be  to  the  AppUoation, 
Court  of  Appeal,  unless,  where  there  has  been  a  trial  with  a  jury,  q^^** 
there  is  also  a  motion  for  a  new  trial,  in  which  case  it  shall  be  to  the 
Divisional  Court  by  which  such  motion  shall  be  heard. 

6.  "Where  at  a  trial  by  a  referee  he  has  directed  that  any  judgment  Trial  by 
be  entered,  any  party  may  move  to  set  aside  such  judgment,  and  to  ^^  ^^' 
enter  any  other  judgment,  on  the  ground  that  upon  the  finding  as 
entered  the  judgment   so  directed  is  wrong :   Provided  that  in  the 
Queen's  Bench  Division  such  motion  shall  be  made  to  a  Divisional 

Court. 

1'  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions  Setting  down 
,   .  ,1         1   ■   i-/3!  J.  3  motion  after 

of  fact  to  be  determined  in  any  manner,  the  plamtitt  may  set  down  a  ^j^^  ^f  -^^^^ 
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Ord.  XL. 


Setting  do'vsrn 
motion  before 
trial  of  issues. 


Motion  to  be 
set  doivn 
within  one 
year. 

Powers  of 
Court  on  a 
motion  for 
judgment. 


motion  for  judgment  as  soon  as  such  issues  or  questions  have  been 
determined.  If  he  does  not  set  down  such  a  motion,  and  give  notice 
thereof  to  the  other  parties  within  ten  days  after  his  right  so  to  do 
has  arisen,  then  after  the  expiration  of  such  ten  days  any  defendant 
may  set  down  a  motion  for  judgment,  and  give  notice  thereof  to  the 
other  parties. 

8.  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions 
of  fact  to  be  determined  in  any  manner,  and  some  only  of  such  issues 
or  questions  of  fact  have  been  tried  or  determined,  any  party  who 
considers  that  the  result  of  such  trial  or  determination  renders  the 
trial  or  determination  of  the  others  of  them  unnecessary,  or  renders  it 
desirable  that  the  trial  or  determination  thereof  should  be  postponed, 
may  apply  to  the  Court  or  a  judge  for  leave  to  set  down  a  motion  for 
judgment,  without  waiting  for  such  trial  or  determination  (y).  And 
the  Court  or  judge  may,  if  satisfied  of  the  expediency  thereof,  give 
such  leave,  upon  such  terms,  if  any,  as  shall  appear  just,  and  may 
give  any  directions  which  may  appear  desirable  as  to  postponing  the 
trial  of  ihe  other  issues  of  fact. 

{y)  Such  leave  is  not  given  unless  it  is  certain  what  issues  are  necessary  to  the 
decision  of  the  action  {Mepublie  of  Bolivia  y.  National  Bolivian  Navigation  Co.,  24 
W.  R.  361). 

9.  No  motion  for  judgment  shall,  except  by  leave  of  the  Court  or  a 
judge,  be  set  down  after  the  expiration  of  one  year  from  the  time 
when  the  party  seeking  to  set  down  the  same  first  became  entitled  so 
to  do. 

10.  Upon  a  motion  for  judgment,  or  upon  an  application  for  a  new 
trial,  the  Court  may  draw  aU.  inferences  of  fact,  not  inconsistent  with 
the  finding  of  the  jury,  and  if  satisfied  that  it  has  before  it  aU  the 
materials  necessary  for  finally  determining  the  questions  in  dispute,  or 
any  of  them,  or  for  awarding  any  relief  sought,  give  judgment  accord- 
ingly, or  may,  if  it  shall  be  of  opinion  that  it  has  not  su£B.cient 
materials  before  it  to  enable  it  to  give  judgment,  direct  the  motion  to 
stand  over  for  further  consideration,  and  direct  such  issues  or  questions 
to  be  tried  or  determined,  and  such  accounts  and  inquiries  to  be  taken 
and  made,  as  it  may  think  fit  (z). 

(2)  Where  there  is  no  further  question  of  law  to  be  tried,  further  consideration 
will  not  generally  be  reserved  a  second  time  in  Court,  but  liberty  will  be  given  to 
apply  in  chambers  {Gilbert  v.  Bmaell,  W.  N.  (1875),  225). 


OEDEE  XIJ. 

Entry  of  Judgment. 

Entry  of  1-  Every  judgment  shall  be  entered  by  the  proper  officer  in  the  book 

judgment.       tg  be  kept  for  the  purpose.     The  party  entering  the  judgment  shall 

deliver  to  the  officer  a  copy  of  the  whole  of  the  pleadings  in  the  cause, 

other  than  any  petition  or  summons;  such  copy  shall  be  in  print, 
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except  such  parts  (if  any)  thereof  as  are  by  these  rules  permitted  to  he     Ord.  XLI. 
"written  :  Provided  that  no  copy  need  be  delivered  of  any  document  a 
copy  of  which  has  been  dehvered  on  entering  any  previous  judgment 
in  such  cause.     The  Forms  in  Appendix  F.  shall  be  used,  with  such 
variations  as  circumstances  may  require  (a). 

(a)  An  order  of  which  there  was  no  entry  and  the  original  of  which  was  lost  was 
directed  to  be  redrawn  {Hx  parte  Dean  of  St.  Paul's,  W.  N.  (1870),  93  ;  18  W.  K. 
724  ;  and  see  Smsell  v.  Tapping,  3  W.  R.  379).    For  these  forms,  see  infra. 

[Ride  2  applies  only  to  the  Queen's  Bench  Division.] 

3.  "Where  any  judgment  is  pronounced  by  the  Court  or  a  judge  in  Date  of  entry 
Court,  the  entry  of  the  judgment  shall  be  dated  as  of  the  day  on  which  menrpro-^' 
such  judgment  is  pronounced,  unless  the  Court-or  judge  shall  other-  nounoed  in 
wise  order,  and  the  judgment  shall  take  effect  from  that  date  (J) :  ^°"^- 
Provided  that  by  special  leave  of  the  Court  or  a  judge  a  judgment 

may  be  ante-dated  or  post-dated  (c). 

(i)  See  Re  Sisca  Coal  Co.,  10  W.  R.  701. 

(c)  As  to  ante-dating  or  post-dating  orders,  see  Turner  v.  Zondon  $  South  Western 
Sy.,  17  Eq.  661  ;  Winkley  v.  Winkley,  29  W.  R.  629  ;  44  L.  T.  672  ;  Daniell,  810  ; 
Seton,  1546.  In  the  former  case  the  plaintiflE  died  after  hearing  but  hef  ore  judgment, 
and  the  Court  dated  the  judgment  as  of  the  date  of  the  hearing, 

4.  In  all  cases  not  within  the  last  preceding  rule,  the  entry  of  judg-  In  other 
ment  shall  be  dated  as  of  the  day  on  which  the  requisite  documents  are  ''*^^^- 
left  with  the  proper  oflcer  for  the  purpose  of  such  entry,  and  the 
judgment  shall  take  effect  from  that  date. 

5.  Every  judgment  or  order  made  in  any  cause  or  matter  requiring  Order  to  do 
any  person  to  do  an  act  {d)  thereby  ordered  shall  state  the  time,  or  the  ^P  ^*  *°  ■''™'* 
time  after  service  of  the  judgment  or  order,  within  which  the  act  is  to  formanoe. 

be  done,  and  upon  the  copy  of  the  judgment  or  order  which  shall  be 
served  upon  the  person  required  to  obey  the  same  there  shall  be 
indorsed  a  memorandum  in  the  words  or  to  the  effect  id)  following, 
viz.  : — 

"  If  you,  the  within-named  A.  B.,  neglect  to  obey  this  judgment  [or  indorsement, 
order]  by  the  time  therein  limited,  you  wOl  be  Hable  to  process  of 
execution  for  the  purpose  of  compelling  you  to  obey  the  same  judgment 
lor  order]  "  {dd). 

{d)  See  Trekerne  v.  Bale,  27  Ch.  D.  66. 

[dd)  This  rule  is  taken  from  Cons.  Ord.  XXIII.  r.  10,  as  varied  by  Ord.  7  Jan. 
1870,  rule  1  (L.  R.  5  Ch.  xxxiii.) ;  it  applies  to  an  order  which  may  be  served  on 
the  solicitor  of  the  party  (Sampden  v.  Wallis,  26  Ch.  D.  746).  If  the  order  omits 
to  fix  a  time  the  Court  on  motion  will  make  a  supplemental  order  for  that  purpose 
(Needham  v.  Needham,  1  Ha.  633 ;  Morley  v.  Clavering,  30  Beav.  108 ;  Gilbert  v. 
Endean,  9  Oh.  D.  p.  266) ;  "forthwith  "  is  a  sufficient  expression  of  time  [Thomas 
T.  Nokes,  6  Eq.  521  ;  Re  Nowell,  11  W.  R.  896). 

Where  the  order  names  a  day  for  doing  the  act  and  does  not  merely  limit  a  time 
after  service  for  that  purpose,  it  must  be  served  before  the .  day  named  [Adkins  v. 
Sliss,  2  De  G-.  &  J.  286) ;  if  the  service  cannot  be  effected  before  that  day  an  order 
must  be  obtained  enlarging  the  time,  or  fixing  a  new  period  where  the  day  ap- 
pointed has  passed  {DuffieUr.  JEluies,  2  Beav.  268) ;  and  such  further  order  must  be 
endorsed  and  served  like  the  original  order  (Adkins  v.  Bliss). 

Substituted  service  of  the  judgment  or  order  may  be  permitted  if  a  proper  case  can  Service, 
be  shown,  the  order  for  which  is  obtained  on  ex  parte  motion  ;  see  Daniell,  p.  878  ; 
and  see  Ord.  IX.  and  notes  thereto,  ante,  p.  316,  and  Ord.  LXVII.  infra,  as  to 
service  generally. 
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Ord.  XLI. 

Entry  of 
judgment  on 
filing  of  affi- 
davit or  pro- 
duction of 
document. 

Entry  of 
judgment 
pursuant  to 
order  or  cer- 
tificate. 

Certificate  of 
amount  of 
judgment  to 
be  filed. 

Entry  of 
judgment  by 
consent  "where 
defendant  has 
appeared  by 
sofioitor. 

Where  de- 
fendant has 
not  appeared, 
or  appeared 
in  person. 


6.  "Wiere  under  the  Acts  or  these  rules,  or  otherwise,  it  is  provided 
that  any  judgment  may  be  entered  upon  the  filing  of  any  affidavit  or 
production  of  any  document,  the  officer  shall  examine  the  affidavit  or 
document  produced,  and  if  the  same  be  regular  and  contain  all  that  is 
by  law  required,  he  shall  enter  judgment  accordingly. 

7.  Where  by  the  Acts  or  these  rules,  or  otherwise,  any  judgment 
may  be  entered  piirsuant  to  any  order  or  certificate,  or  return  to  any 
•writ,  the  production  of  such  order  or  certificate  sealed  with  the  seal  of 
the  Court,  or  of  such  return,  shall  be  a  sufficient  authority  to  the 
officer  to  enter  judgment  accordingly. 

8.  Where  reference  is  made  to  a  master  to  ascertain  the  amount  for 
■which  final  judgment  is  to  be  entered,  the  master's  certificate  shall  be 
filed  in  the  central  office  when  judgment  is  entered. 

9.  In  any  cause  or  matter  where  the  defendant  has  appeared  by 
solicitor,  no  order  for  entering  judgment  shall  be  made  by  consent 
unless  the  consent  of  the  defendant  is  given  by  his  solicitor  or  agent. 

10.  Where  the  defendant  has  not  appeared,  or  has  appeared  in 
person,  no  such  order  shall  be  made  unless  the  defendant  attends 
before  a  judge  and  gives  his  consent  in  person,  or  unless  his  written 
consent  is  attested  by  a  solicitor  acting  on  his  behalf,  except  in  cases 
where  the  defendant  is  a  barrister,  conveyancer,  special  pleader,  or 
solicitor. 

OEDEE  XLH. 

Execution. 

1.  Where  any  person  is  by  any  judgment  or  order  directed  to  pay 
any  money,  or  to  deliver  up  or  transfer  any  property  real  or  personal 
to  another,  it  shall  not  to  be  necessary  to  make  any  demand  thereof, 
but  the  person  so  directed  shall  be  bound  to  obey  such  judgment  or 
order  upon  being  duly  served  with  the  same  without  demand  (e). 

(e)  This  rule  is  taken  from  Cons.  Ord.  XXLX.  r.  I.  As  to  whether  the  service 
should  be  personal  or  not,  see  Me  a  Solicitor,  TV.  N.  (188i),  217.  See,  however, 
note  (s)  to  r.  17,  post,  p.  449. 

2.  Where  any  person  who  has  obtained  any  judgment  or  order 
upon  condition  does  not  perform  or  comply  with  such  condition,  he 
shall  be  considered  to  have  waived  or  abandoned  such  judgment  or 
order  so  far  as  the  same  is  beneficial  to  himself,  and  any  other  person 
interested  in  the  matter  may  on  breach  or  non-performance  of  the 
condition  take  either  such  proceedings  as  the  judgment  or  order  may 
in  such  case  warrant,  or  such  proceedings  as  might  have  been  taken 
if  no  such  judgment  or  order  had  been  made,  unless  the  Court  or  a 
judge  shall  otherwise  direct  (/). 

(/)  This  rule  is  taken  from  Cons.  Ord.  XXIII.  r.  22. 

Judgment  for       3.  A  judgment  {g)  for  the  recovery  by  or  payment  to  any  person  of 

recovery  of      money  may  be  enforced  by  any  of  the  modes  by  which  a  judgment  or 

decree  for  the  payment  of  money  of  any  Court  whose  jurisdiction  is 


No  demand 
necessary 
when  money 
ordered  to  be 
paid,  or  pro- 
perty to  be 
delivered  up 
or  transferred. 


Non-perform- 
ance of  con- 
dition on 
which  judg- 
ment, &c. 
has  been 
obtained. 
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traasferred  by  the  principal  Act  (A)  might  have  been  enforced  at  the    Ord.  XLII. 
time  of  the  passing  thereof  (j). 

(?)  "Judgment"  includes  "decree"  (Judicature  Act,  1873,  s.  100);  and  orders   "Judgment." 
may  be  eidoroed  in  the  same  way  as  judgments  to  the  same  effect  (rule  24,  i>ost, 
p.  451,  and  note  thereto). 

(A)  "The. principal  Act"  means  the  Judicature  Act,  1873  (Ord.  LXXI.  r.  1,    "Principal 
infra).  Act." 

(i)  There  were  five  different  modes  of  enforcing  a  judgment  for  money,  viz.: —  Former  modes 
(1^  By -writ  oiji.fa.  or  ekgit ;  (2)  by  sequestration  ;  (3)  by  attachment  of  debts;   of  enforcing 
(4)  by  attachment  or  committal  for  six  weeks  ia  cases  allowed  by  the  Debtors  Act,   judgment. 
1869;  (5)  by  proceeding  under  the  Judgment  Acts. 

As  to  the  Debtors  Act,  see  ante,  p.  187  et  seq.;  and  as  to  execution  generally, 
see  Daniell,  823 ;  Seton,  1555. 

4.  A  judgment  for  the  payment  of  money  into  Court  may  be  en-  For  payment 
forced  by  writ  of  sequestration,  or  in  cases  in  which  attachment  is  Qq^'^^''^      ° 
authorised  by  law,  by  attachment  (/c). 

(Je)  As  to  sequestration,  see  Ord.  XLIII.  r.  6,  post,  p.  454  ;  and  as  to  attachment, 
see  Ord.  XLIV.,  post,  p.  455. 

A  judgment  for  payment  df  money  into  Court  may  also  be  enforced  by  the  ap- 
poinhuent  of  a  receiTer  [Stanger  Leathes  v.  Stanger  Leathes,  W.  N.  (1882),  71). 

5.  A  judgment  for  the  recovery  or  for  the  delivery  of  the  possession  For  recovery 
of  land  may  be  enforced  by  writ  of  possession  [1).  o    an  . 

[l)  As  to  the  writ  of  possession,  see  Ord.  XL VII.,  post,  p.  462. 
An  order  "for  foreclosure  absolute  is  not  a  judgment  for  the  recovery  of  land 
within  the  meaning  of  this  rule  {Wood  v.  WTieater,  22  Ch.  D.  281). 

6.  A  judgment  for  the  recovery  of  any  property  other  than  land  or  por  recovery 
money  may  be  enforced :  f^^^^ 

(a.)  By  writ  for  dehvery  of  the  property  :  money  or 

(b.)  By  writ  of  attachment :  l«^d- 

(c.)  By  writ  of  sequestration  (m). 

(»»)  As  to  these  writs,  see  Ord.  XLVIII.,  post,  p.  463 ;  Ord.  XLIV.,  post,  p.  455  ; 
and  Ord.  XLIII.  r.  6,  post,  p.  454. 

7.  A  judgment  requiring  any  person  to  do  any  act  other  than  the  to  do,aot 
payment  of  money,  or  to  abstain  from  doing  anything,  may  be  en-  "^'^^^g^^f 
forced  by  writ  of  attachment,  or  by  committal.  money,  or  to 

8    In  these  rules  the  term  "writ  of  execution"  shall  include  writs  abstain  from 

,  J      n   doing  any- 

of  fieri  facias,   capias,   elegit,   sequestration,  and  attachment,  and  all  thing. 

subsequent  writs  that  may  issue  for  giving  effect  thereto.     And  the  Definition  of 

term  "  issuing  execution  against  any  party"  shall  mean  the  issuing  of  g'^'^^j"^  „ 

any  such  process  against  his  person  or  property  as  under  the  preced-  and  "issuing 

ing  rules  of  this  order  shall  be  applicable  to  the  case.  raSst°an 

9.  Where  a  judgment  or  order  is  to  the  effect  that  any  party  is  party." 

entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of  any  condition  Where  judg- 

or  contingency,  the  party  so  entitled  may,  upon  the  fulfihnent  of  the  ^^^^^^P""" 

condition  or  contingency,  and  demand  made  upon  the  party  against 

whom  he  is  entitled  to  reUef,  apply  to  the  Court  or  a  judge  for  leave 

to  issue  execution  against  such  party.     And  the  Court  or  judge  may,  Leave  to  issue 

if  satisfied  that  the  right  to  relief  has  arisen  according  to  the  terms  of  execution. 

the  judgment  or  order,  order  that  execution  issue  accordingly,  or  may 
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Bzecution 
against  part- 
nership £xm. 


Ord.  XLII.     direct  that  any  issue  or  question  necessary  for  the  determination  of 
"  the  rights  of  the  parties  be  tried  in  any  of  the  ways  in  which  questions 

arising  in  an  action  may  be  tried. 

10.  Where  a  judgment  or  order  is  against  a  firm,  execution  may 
issue : 

(a.)  Against  any  property  of  the  partnership ; 

(b.)  Against  any  person  who  has  appeared  in  his  own  name  under 
Ord.  XII.  r.  15,  or  who  has  admitted  on  the  pleadings  that 
he  is,  or  who  has  been  adjudged  to  be,  a  partner ; 
(c.)  Against  any  person  who  has  been  served,  as  a  partner,  with  the 
writ  of  summons,  and  has  failed  to  appear. 
If  the  party  who  has  obtained  judgment  or  an  order  claims  to  be 
entitled  to  issue  execution  against  any  other  person  as  being  a  member 
of  the  firm,  he  may  apply  to  the  Court  or  a  judge  for  leave  so  to  do  ; 
and  the  Court  or  judge  may  give  such  leave  if  the  liability  be  not 
disputed,  or  if  such  liability  be  disputed,  may  order  that  the  liability 
of  such  person  be  tried  and  determined  in  any  manner  in  which  any 
issue  or  question  in  an  action  may  be  tried  and  determined  (ra). 

(»)  Where  a  firni  is  sued  in  the  firm's  name  the  judgment  must  be  against  the 
firm,  and  cannot  be  separately  entered  against  one  partner  who  has  failed  to  appear 
{Jackson  v.  ZitehfieU,  8  Q.  B.  D.  474). 

But  where  judgment  has  been  recovered  against  the  firm  the  plaintiff  may  bring 
an  action  on  the  judgment  against  any  individual  member  [Clarlc  v.  Gullm,  9 
Q.  B.  D.  355).  See  further,  as  to  execution  against  partners,  Davis  v.  Morris, 
10  Q.  B.  D.  436  ;  Munster  v.  Eailton,  10  Q.  B.  D.  475  ;  11  Q.  B.  D.  435,  reversing 
the  decision  below ;  Sx parte  JBlain,  12  Ch.  D.  522  ;  ^x parte  Tormg,  19  C!h.  D.  124. 

11.  No  writ  of  execution  shall  be  issued  without  the  production  to 
the  officer  by  whom  the  same  should  be  issued  of  the  judgment  or 
order  upon  which  the  writ  of  execution  is  to  issue,  or  an  office  copy 
thereof,  showing  the  date  of  entry.  And  the  officer  shall  be  satisfied 
that  the  proper  time  has  elapsed  to  entitle  the  creditor  to  execution. 

12.  No  writ  of  execution  shall  be  issued  without  the  party  issuing 
it,  or  his  solicitor,  filing  a  praecipe  for  that  purpose.  The  prcecipe  shall 
contain  the  title  of  the  action,  the  reference  to  the  record,  the  date  of 
the  judgment,  and  of  the  order,  if  any,  directing  the  execution  to  be 
issued,  the  names  of  the  parties  against  whom,  or  of  the  firm  against 
whose  goods,  the  execution  is  to  be  issued ;  and  shall  be  signed  by  or 
on  behalf  of  the  solicitor  of  the  party  issuing  it,  or  by  the  party  issuing 
it,  if  he  do  so  in  person.  The  Forms  in  Appendix  C  shall  be  used, 
with  such  variations  as  circumstances  may  require  (o). 

(o)  For  these  forms,  see  ir^fra.  - 

Name  of]  13.  Every  writ  of  execution  shall  be  indorsed  with  the  name  and 

part7*sn^ff      place  of  abode  or  office  of  business  of  the  solicitor  actually  suing  out 

out  writ  to  be  the  same,  and  when  the  solicitor  actually  suing  out  the  writ  shall  sue 

writ™^^  °^      °^*  *^®  ^^'^^  *®  agent  for  another  solicitor,  the  name  and  place  of 

abode  of  such  other  solicitor  shall  also  be  indorsed  upon  the  writ ;  and 

in  case  no  solicitor  shall  be  employed  to  issue  the  writ,  then  it  shall  be 

indorsed  with  a  memorandum  expressing  that  the  same  has  been  sued 


Issue  of  writ 
of  execution. 


Freeeipe  for 
writ. 
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out  by  the  plaintiff  or  defendant  in  person,  as  the   case  may  be,    Ord.  XLII. 
mentioning  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  such  plaintiff's  or  defendant's 
residence,  if  any  such  there  be. 

14.  Every  writ  of  execution  shall  bear  date' of  the  day  on  which  it  Date  of  issue. 
is  issued.     The   Forms   in  Appendix   H.  shall  be   used,    with   such 
variations  as  circumstances  may  require  {p). 

(p)  For  these  forms,  see  infra.     For  a  variation  in  the  form  see  Solton  v.  Bolton,  Form  of  writs. 
3  Oh.  D.  276  ;  and  see  also  Ft/man  v.  JBurt,  W.  N.  (1884),  100. 

15.  In  every  case  of  execution  the  party  entitled  to  execution  may  Expenses  of 
levy  the  poundage,  fees,  and  expenses  of  execution,  over  and  above  ^^^^^^o'^- 
the  sum  recovered  (y). 

(g)  A  sheriff  who  recovers  a  judgment  debt  by  compulsion  of  a  Ji.  fa.  is  entitled  Poundage, 
to  poundage,  though  he  is  paid  out  without  a  sale  of  any  of  the  goods  seized 
{Mortimore  v.  Cra^ff,  3  C.  P.  D.  216,  overruling  Moe  v.  Hammond,  2  C.  P.  D.  300)  ; 
but  there  must  have  been  an  actual  seizure  (Bissicks  v.  Bath  Colliery  Company,  3  Ex. 
D.  174).  See  also  Re  Craycraft,  8  Oh.  D.  696  ;  Ex  pa/rte  Lithgow,  10  Ch.  D.  169 ; 
Sneary  v.  Abdy,  1  Ex.  D.  299  ;  Nash  v.  Dickenson,  L.  R.  2  C.  P.  252. 

16.  Every  writ  of  execution  for  the  recoverj'  of  money  shall  be  Writ  for 

indorsed  with  a  direction  to  the  sheriff,  or  other  officer  or  person  to  recovery  of 

-1  1  .     .     T  T  money  to 

whom  the  writ  is  directed,  to  levy  the  money  really  due  and  payable  state  amount 

and  sought  to  be  recovered  under  the  judgment  or  order,  stating  the  *^*  mterest. 

amount,  and  also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at 

the  rate  of  41.  per  cent,  per  annum  from  the  time  when  the  judgment 

or  order  was  entered  or  made,  provided  that  in  cases  where  there  is 

an  agreement  between  the  parties  that  more  than  4:1.  per  cent,  interest 

shall  be  secured  by  the  judgment  or  order,  then  the  indorsement  may 

be  accordingly  to  levy  the  amount  of  interest  so  agreed  (r). 

(>•)  The  writ  should  be  delivered  to  the  sheriff  and  not  to  the  sheriff's  officer 
{Triminyer  v.  Keme,  W.  N.  (1882),  106). 

The  costs  of  an  action  in  the  absence  of  any  special  order  bear  interest  from  the 
date  of  the  judgment  and  not  from  the  date  of  the  aUooatur  only  (Fyman  v.  Stirt, 
W.  N.  (1884),  100). 

17.  Every  person  to  whom  any  sum  of  money  or  any  costs  shall  be  When  execu- 
payable  under  a  judgment  or  order  shall,  so  soon  as  the  money  or  qj.  ^^^^  may 
costs  shall  be  payable,  be  entitled  to  sue  out  one  or  more  writ  or  writs  'be  issued. 

<A  fieri  facias  or  one  or  more  writ  or  writs  of  elegit  to  enforce  payment 
thereof,  subject  nevertheless  as  follows  : 

(ffl.)  If  the  judgment  or  order  is  for  payment  within  a  period  therein 
mentioned,  no  such  writ  as  aforesaid  shall  be  issued  untU 
after  the  expiration  of  such  period  : 
(5.)  The  Court  or  a  judge  may,  at  or  after  the  time  of  giving  judg- 
ment or  making  an  order,  stay  execution  until  such  time  as 
they  or  he  shall  think  fit  («). 

(«)  This  rule  is  founded  on  Cons,  Ord.  XXIX.  r.  6.  -ni  j-     j 

In  order  to  issue  writs  ai  fieri  facias  or  elegit  (as  to  which  see  Ord.  XLIII.,  mfra),  Form  of  order 
the  order  must  be  for  payment  to  a  person,  not  to  his  account  in  a  bank  [Se  Leeds  for  payment 
Banking  Company,  1  Ch.  150).     Under  Cons.  Ord.  XXIX.  r.  1,  from  which  r.  1  of  of  money. 
M.  GO 
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Ord.  XLII. 

Nammg 
period  for 
payment. 

Issue  of  sepa- 
rate writs  for 
money  and 


Execution, 
except  for 
money,  costs 
orland,maybe 
issued  -within 
fourteen  days. 

Writ  to  re- 
main in  force 
for  one  yeftr 
only  unless 
renewed. 


Evidence  of 
renewal. 


Execution 
may  issue 
within  six 
years  of 
judgment. 

Where  leaire 
to  issue  exe- 
cution neces- 
sary. 


this  Order  is  taken  (see  ante,  p.  446),  it  was  held  that  the  decree  need  not  he  aened 
before  the  writs  were  issued  {Land  Credit  Company  of  Ireland  v.  Fermoy,  5  Ch.  323). 

It  was  held  under  the  old  practice  that  the  period  named  must  not  be  before  tbe 
day  of  entering  the  judgment  {Adkins  v.  Bliss,  2  De  G.  &  J.  286). 

18.  Upon  any  judgment  or  order  for  tlie  recovery  or  payment  of  a 
sum  of  money  and  costs,  there  may  be,  at  the  election  of  the  party 
entitled  thereto,  either  one  writ  or  separate  writs  of  execution  for  the 
recovery  of  the  sum  and  for  the  recovery  of  the  costs,  hut  a  second  writ 
shall  only  be  for  costs  and  shall  be  issued  not  less  than  eight  days 
after  the  first  writ  {t). 

[t)  See  as  to  this  rule  San-is  v.  Jewell,  W.  N.  (1883),  216. 

19.  A  party  who  has  obtained  judgment  or  an  order,  not  being  a 
judgment  for  payment  of  money  or  costs,  or  for  the  recovery  of  land, 
may  issue  execution  in  fourteen  days,  unless  the  Court  or  a  judge 
shall  order  execution  to  issue  at  an  earlier  or  later  date  with  or  without 
terms. 

20.  A  writ  of  execution  if  unexecuted  shall  remain  in  force  for  one 
year  only  from  its  issue,  unless  renewed  in  the  manner  hereinafter 
provided ;  but  such  writ  may,  at  any  time  before  its  expiration,  by 
leave  of  the  Court  or  a  judge,  be  renewed  by  the  party  issuing  it  for 
one  year  from  the  date  of  such  renewal,  and  so  on  from  time  to  time 
during  the  continuance  of  the  renewed  writ,  either  by  being  m^arked 
with  a  seal  of  the  Court  bearing  the  date  of  the  day,  month,  and  year 
of  such  renewal,  or  by  such  party  giving  a  written  notice  of  renewa,! 
to  the  sheriff,  signed  by  the  party  or  his  solicitor,  and  bearing  the  like 
seal  of  the  Court ;  and  a  writ  of  execution  so  renewed  shall  have 
effect,  and  be  entitled  to  priority,  according  to  the  time  of  the  original 
delivery  thereof. 

21.  The  production  of  a  writ  of  execution,  or  of  the  notice  renewing 
the  same,  purporting  to  be  marked  with  such  seal  as  in  the  last  pre- 
ceding rule  mentioned,  showing  the  same  to  have  been  renewed,  shall 
be  sufficient  evidence  of  its  having  been  so  renewed. 

22.  As  between  the  original  parties  to  a  judgment  or  order,  execu- 
tion may  issue  at  any  time  within  six  years  from  the  recovery  of  the 
judgment  or  the  date  of  the  order. 

23.  In  the  following  cases,  viz.  : 

(a.)  Where  six  years  have  elapsed  since  the  judgment  or  date  of  the 
order,  or  any  change  has  taken  place  by  death  or  otherwise  in 
the  parties  entitled  or  liable  to  execution  (m)  ; 

[h.)  "Where  a  husband  is  entitled  or  liable  to  execution  upon  a 
judgment  or  order  for  or  against  a  wife  : 

(c.)  Where  a  party  is  entitled  to  execution  upon  a  judgment  of  assets 
infuturo; 

{d.)  Where  a  party  is  entitled  to  execution  against  any  of  the  share- 
holders of  a  joint  stock  company  upon  a  judgment  recorded 
against  such  company,  or  against  a  public  officer  or  other 
person  representing  such  company  ; 


RULES  OP  THE  STJPEEME  COURT,  1883.  4,'31 

the  party  alleging  himself  to  be  entitled  to  execution  may  apply  to  the  Ord.  XLII. 
Court  or  a  judge  for  leave  to  issue  execution  accordingly.  And  such  ~" 
Court  or  judge  may,  if  satisfied  that  the  party  so  applying  is  entitled 
to  issue  execution,  make  an  order  to  that  effect,  or  may  order  that  any 
issue  or  question  necessary  to  determine  the  rights  of  the  parties  shall 
be  tried  in  any  of  the  ways  in  which  any  question  in  an  action  may  be 
tried.  And  in  either  case  such  Court  or  judge  may  impose  such  terms 
as  to  costs  or  otherwise  as  shall  be  just. 

(«)  Where  a  plaintlfp  obtained  judgiuent  ■with  costs  and  died,  Ms  executors  Change  in  the 
obtained  leave  to  issue  execution  on  an  ex  parte  appUoation,  but  -without  costs  parties. 
(Mercer  v.  Lawrence,  26  W.  R.  506  ;  "W.  N.  (1878),  103) ;  and  see  Davis  v.  Andrews, 
W.  N.  (1884),  9i,  where  one  of  two  partners  who  had  recovered  judgment  died 
before  execution.  The  execator  of  a  creditor  who  has  obtained  final  judgment 
cannot  issue  a  bankruptcy  notice  unless  he  has  obtained  leave  under  this  rule  to 
issue  execution  on  the  judgment  {Ex parte  Woodall,  13  Q.  B.  D.  479). 

24.  Every  order  of  the  Court  or  a  judge  in  any  cause  or  matter  may  be  Enforcement 
enforced  against  all  persons  bound  thereby  in  the  same  manner  as  a 
judgment  to  the  same  effect  («). 

((')  This  rule  is  substantially  the  same  as  Ord.  XLII,  r.  20  of  the  repealed  rules, 
under  which  it  was  held  that  an  order  dismissing  an  action  with  costs  for  want  of 
prosecution  could  not  be  enforced  by  attachment  of  debts  {Cretnetti  v.  Crmn,  4 
Q.  B.  D.  225;  sed  qu.,  see  Nottv.  Sands,  "W.N.  (1883),  74;  and  see  now  Ord.  XLV. 
r.  1,  post,  p.  455). 

A  sequestration  may  be  issued  (without  leave)  against  a  receiver  for  disobeying 
an  order  to  pay  money  into  Court  [Spnmt  v.  Pugh,  7  Ch.  D.  667). 

25;  An  order  of  commitment  under  the  -Debtors  Act,  1869,  shall  Commitment 
bear  date  on  the  day  on  which  such  order  was  made,  and  shall  con-  ^^.j.  jggg_ 
tinue  in  force  for  one  year  from  such  date  and  no  longer  ;  but  it  may 
be  renewed  in  the  manner  provided  for  writs  of  execution  by  Rule  20 
of  this  Order  (w). 

iw)  As  to  the  Debtors  Act,  1869,  see  ante,  p.  187. 

26.  Any  person  not  being  a  party  to  a  cause  or  matter,  who  obtains  Enforcing 
any  order  or  in  whose  favour  any  order  is  made,  shall  be  entitled  to  "^^  agsdnst^ 
enforce  obedience  to  such  order  by  the  same  process  as  if  he  were  a  persons  not 
party  to  such  cause  or  matter ;  and  any  person  not  being  a  party  to  a  ^ 

cause  or  matter,  against  whom  obedience  to  any  judgment  or  order 
may  be  enforced,  shall  be  liable  to  the  same  process  for  enforcing 
obedience  to  such  judgment  or  order  as  if  he  were  a  party  to  such 
cause  or  matter  (x). 
(x)  This  rule  is  taken  from  Cons.  Ord.  XXIX.  r.  2. 

27.  No  proceeding  by  audita  querela  shall  hereafter  be  used;  but  Audita  querela 
any  party  against  whom  judgment  has  been  given  may  apply  to  the  application 
Court  or  a  judge  for  a  stay  of  execution  or  other  relief  against  such  for  stay  of 
iudgment,  upon  the  ground  of  facts  which  have  arisen  too  late  to  be 

pleaded ;  and  the  Court  or  judge  may  give  such  relief  and  upon  such 
terms  as  may  be  just.  _ 

28.  Nothing  in  this  Order  shall  take  away  or  curtail  any  right  hero-  ^^^^^^  ^  *° 

gg2 
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Ord.  XLII.    tofore  existing  to  enforce  or  give  effect  to  any  judgment  or  order  in 
~  any  manner  or  against  any  person  or  property  whatsoever  (y). 

(y)  See  Anglo-Italicm  Bank  t.  Bcwies,  9  Ch.  D.  275. 


Issue  of 
several  writs. 

Court  may 
direct  per- 
formance of 
judgment  by 
another  per- 
son, at  tile 
costs  of  the 
disobedient 
party. 


Execution 
against  cor- 
p  oration. 


Examination 
of  judgment 
debtor  as  to 
debts  due  to 
him. 


Removal  of 
difficulties  in 
execution  of 
judgment 
other  than  for 
recovery  of 
money. 


29.  Nothing  in  this  Order  shall  affect  the  order  in  which  vmts  of 
execution  may  be  issued. 

30.  If  a  mandamus,  granted  in  an  action  or  otherwise,  or  a  manda- 
tory order,  injunction,  or  judgment  for  the  specific  performance  of  any 
contract  be  not  complied  with,  the  Court  or  a  judge,  besides  or  instead 
of  proceedings  against  the  disobedient  party  for  contempt,  may  direct  that 
the  act  required  to  be  done  may  be  done  so  far  as  practicable  by  the  party 
by  whom  the  judgment  or  order  has  been  obtained,  or  some  other  person 
appointed  by  the  Court  or  judge,  at  the  cost  of  the  disobedient  party, 
and  upon  the  act  being  done,  the  expenses  incurred  may  be  ascer- 
tained in  such  manner  as  the  Court  or  a  judge  may  direct,  and  execu- 
tion may  issue  for  the  amount  so  ascertained,  and  costs  (yy). 

{yy)  See  Judicature  Act,  1884,  s.  14,  ante,  p.  303. 

31.  Any  judgment  or  order  against  a  corporation  wiLEuUy  disobeyed 
may,  by  leave  of  the  Court  or  a  judge,  be  enforced  by  sequestration 
against  the  corporate  property,  or  by  attachment  against  the  directors 
or  other  officers  thereof,  or  by  writ  of  sequestration  against  their 
property. 

II.  Discovery  in  Aid  of  Execution. 

32.  When  a  judgment  or  order  is  for  the  recovery  or  payment  of 
money,  the  party  entitled  to  enforce  it  may  apply  to  the  Court  or  a 
judge  for  an  order  that  the  debtor  liable  under  such  judgment  or 
order,  or  in  the  case  of  a  corporation  that  any  officer  thereof,  be  orally 
examined,  as  to  whether  any  and  what  debts  are  owing  to  the  debtor, 
and  whether  the  debtor  has  any  and  what  other  property  or  means  of 
satisfying  the  judgment  or  order,  before  a  judge  or  an  officer  of  the 
Court  as  the  Court  or  judge  shall  appoint ;  and  the  Court  or  judge  may 
make  an  order  for  the  attendance  and  the  examination  of  such  debtor,  or 
of  any  other  person,  and  for  the  production  of  any  books  or  documents  (z). 

(a)  This  rule  corresponds  to  Ord.  XLV.  r.  1,  of  the  repealed  rules,  but  is  more 
extensive  ;  the  rule  is  taken  from  C.  L.  P.  Act,  1854,  s.  60. 

The  debtor  is  liable  under  this  rule  to  be  subjected  to  a  cross-examination  of  the 
most  rigorous  description  (Republic  of  Costa  Sica  v.  Stromherg,  16  Ch.  D.  8) ;  but  he 
is  entitled  to  his  expenses  before  attending  to  be  examined  [Froteotor  Co.  v.  WMtlam, 
36  L.  T.  467). 

Where  the  creditor  has  obtained  an  order  for  payment  by  instalments,  and  no 
default  has  been  made,  the  Court  will  refuse  to  order  an  examination  (Sayton  v 
Beall,  W.  N.  (1881),  12  ;  29  W.  R.  333). 

33.  In  case  of  any  judgment  or  order  other  than  for  the  recovery  or 
payment  of  money,  if  any  difficulty  shall  arise  in  or  about  the  execu- 
tion or  enforcement  thereof,  any  party  interested  may  apply  to  the 
Court  or  a  judge,  and  the  Court  or  judge  may  make  such  order  there- 
on for  the  attendance  and  examination  of  any  party  or  otherwise  as 
may  be  just. 
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34.  The  costs  of  any  application  under  the  last  two  preceding  rules    Ord.  XLII. 
or  either  of  them,  and  of  any  proceedings  arising  from  or  incidental  Costs. 
thereto,  shall  be  in  the  discretion  of  the  Court  or  a  judge,  or  in  the 
discretion  of  such  officer  as  in  rule  32  mentioned,  if  the  Court  or  a 
judge  shall  so  direct. 


OEDEE  XLIII. 

I.  Whits  of  Fieri  Facias,  Elegit,  and  SECirESTRATioN. 

1 .  Writs  of  fieri  facias  and  of  elegit  shall  have  the  same  force  and  EfEeot  and 
effect  as  the  like  writs  have  heretofore  had,  and  shall  be  executed  in  ^^^Jf  ^"/■^ 
the   same   manner    in  which   the    like  writs    have   heretofore    been  and  ehgit. 
executed  (o). 

(a)  Sect.  146  (1)  of  the  Bankruptcy  Act,  1883,  now  provides  that  the  writ  of 
elegit  shall  not  extend  to  ffoods  ;  see  Sough  v.  Winius,  12  Q.  B.  D.  224. 
As  to  equitable  execution,  see  the  Judgment  Act,  1864,  ante,  p.  177. 

2.  Where  it  appears,  upon  the  return  of  any  writ  oi  fieri  facias,  that  Writ  of 
the  sheriff  or  other  officer  has  by  virtue  of  such  writ  seized,  but  not  exponas. 
sold,  any  goods  of  the  person  directed  to  pay  a  sum  of  money  or  costs, 

the  person  to  whom  such  sum  of  money  or  costs  is  payable  shall, 
immediately  after  such  writ  with  such  return  shall  have  been  filed  as 
of  record,  be  at  liberty  to  sue  out  a  writ  of  venditioni  exponas  (J). 

(J)  This  rule  is  taken  from  Cons.  Ord.  XXIX.  r.  9. 

3.  Where  it  appears,  upon  the  return  of  any  writ  of  fieri  facias  or  Writ  of  j«. /«.' 
any  writ  of  elegit,  that  the  person  against  whom  such  writ  was  so  giag^i^       ' 
issued  is  a  beneficed  clerk,  and  has  no  goods  or  chattels,  nor  any  lay 

fee  in  the  bailiwick  of  the  sheriff  to  whom  such  writ  was  directed,  the 
person  to  whom  the  sum  of  money  or  costs  mentioned  in  such  writ  is 
or  are  payable  shall,  unmediately  after  such  -v^rit  with  such  return 
shall  have  been  filed  as  of  record,  be  at  liberty  to  sue  out  one  or  more 
writs  of  fieri  facias  de  bonis  ecclesiasticis,  or  one  or  more  writs  of 
sequestration  (c). 

(c)  This  rule  is  taken  from  Cons.  Ord.  XXIX.  r.  11. 

Before  3,fi.  fa.  de  bonis  ecclesiasticis  can  issue  it  must  be  shown  that  the  clerk  has 
no  goods  or  chattels,  not  only  that  they  are  insufEcient  [Bahbits  v.  Woodward,  W.  N. 
(1869),  152,  179 ;  20  L.  T.  693,  778). 

4.  Such  writs  as  in  the  last  preceding  rule  mentioned,  when  sealed.  Execution  by 
shall  be  delivered  to  the  bishop  to  be  executed  by  him,  and  such  writs,  °^^  °^' 
when  returned  by  the  bishop,  shall  be  delivered  to  the  parties  or 
solicitors  by  whom  respectively  they  were  sued  out,  and  shall  thereupon 

be  filed  as  of  record  in  the  central  office  ;  and  for  the  execution  of  such 
writs  the  bishop  or  his  ofiieers  shall  not  take  or  be  allowed  any  fees 
other  than  such  as  are  or  shall  be  from  time  to  time  allowed  by  lawful 
authority  (d). 

{d)  This  rule  is  taken  from  Cons.  Ord.  XXIX.  r.  13. 


454 


RULES  OF  THE  SUPREME  COURT,  1883. 


Writ  of 
sequestration. 


Ord.  XLIII.  5.  Writs  of  venditioni  exponas,  distriiigas  nuper  vice  comitem,  fieri 
WritB  i  k'<\  facias  de  bonis  ecclesiasticis,  sequestrari facias  de  bonis  ecclesiasticis,  and 
oifi.  fa.  or  all  other  writs  in  aid  of  a  writ  of  fieri  facias  or  of  elegit,  m&j  be 
issued  and  executed  in  the  same  eases  and  in  the  same  manner  as  here- 
tofore. 

6.  Where  any  person  is  by  any  judgment  or  order  directed  to  pay 
money  into  Court  or  to  do  any  other  act  in  a  limited  time,  and  after  ■ 
due  service  of  such  judgment  or  order  refuses  or  neglects  to  obey  the 
same  according  to  the  exigency  thereof,  the  person  prosecuting  such 
judgment  or  order  shall,  at  the  expiration  of  the  time  limited  for  the 
performance  thereof,  be  entitled,  without  obtaining  any  order  for  that 
purpose,  to  issue  a  writ  of  sequestration  against  the  estate  and  effects 
of  such  disobedient  person.  Such  writ  of  sequestration  shall  have  the 
same  effect  as  a  writ  of  sequestration  in  Chancery  had  before  the  com- 
mencement of  the  principal  Act,  and  the  proceeds  of  such  sequestra- 
tion may  be  dealt  with  in  the  same  manner  as  the  proceeds  of  writs  of 
sequestration  were  before  the  same  date  dealt  with  by  the  Court  of 
Chancery  (e). 

(«)  This  rule  is  substantially  the  same  as  Ord.  XL VII.  r.  1,  of  the  repealed  rules, 
and  appears  to  supersede  rules  3  and  7  of  the  General  Order,  7th  January,  1870, 
though  these  are  not  expressly  repealed  ;  for  these  rules  see  5  Ch.  xxxiv. 

As  to  sequestration  generally,  see  DanieU,  908.  It  is  douhtful  whether  a  seques- 
tration can  properly  he  issued  to  enforce  a  simple  judgment  for  a  debt ;  see  Ex  parte 
Nelson,  14  Ch.  D.  41.  The  writ  may  be  issued  -without  leave  of  the  Court  (Sprunt 
V.  Pugh,  7  Ch.  D.  567),  except  to  enforce  payment  of  costs  (rule  7).  As  to  the 
priority  of  a  sequestration  over  a  mortgage,  see  Ward  v.  Booth,  14  Eq.  195.  An 
order  for  sale  ought  to  be  obtained  in  chambers  [Turner  v.  Clifford,  W.  N.  (1870), 
199). 

The  following  different  kinds  of  property  have  been  held  liable  to  sequestration : 
the  accrued  dividend  on  a  fund  in  Court  payable  to  a  married  woman  for  her  sepa- 
rate use  without  power  of  anticipation  [Claydon  v.  Finch,  15  Eq.  266  ;  and  see  SUde 
V.  Sulme,  30  W.  R.  28  ;  Miller  v.  Miller,  L.  R.  2  P.  &  M.  54) ;  a  balance  at  a  bank 
{Miller  v.  Hvddlestone,  22  Ch.  D.  233)  ;  a  deposit  on  appeal  (Conn  v.  Garland,  9  Ch. 
101)  ;  pensions  for  past  services  [Willeock  v.  Terrell,  3  Ex.  D.  323  ;  39  L.  T.  84  ; 
Sansom  v.  Sansom,  4  P.  D.  69  ;  48  L.  J.  P.  D.  &  A.  25  ;  27  W.  R.  692 ;  39  L.  T. 
612  ;  Sent  v.  Bent,  L.  R.  1  P.  &  M.  366 ;  MeCarlhy  v.  Gould,  1  Ba.  &  B.  387) ;  a  rent- 
charge  ( Wilson  V.  Metcalfe,  1  Beav.  263  ;  and  see  Clinton  v.  Clinton,  L.  R.  1  P.  &  M. 
215) ;  but  not  the  pension  of  an  officer  in  the  Indian  army  [Birch  v.  Birch,  8  P.  D. 
163).  The  Court  has 'no  jurisdiction  to  order  the  Lords  of  the  Treasury  or  the  Pay- 
master-General to  pay  a  pension  charged  on  the  Consolidated  Fund  to  sequestrators ; 
but  an  order  wHl  be  made  restraining  the  pensioner  from  receiving  and  empowering 
the  sequestrators  to  receive  the  pension  ( Willeock  v.  Terrell ;  and  see  also  Crispin  v. 
Cummio,  L.  R.  1  P.  &  M.  622).  Where  sequestration  could  not  be  obtained  a 
receiver  was  appointed  [Bryant  v.  Bull,  10  Ch.  D.  153 ;  48  L.  J.  Ch.  325  ;  27  W.  R. 
246  ;  39  L.  T.  470).  Where  the  party  had  no  goods,  and  his  only  property  was  an 
army  pension,  the  Court  made  a  four-day  order  for  payment,  and  that  in  default 
sequestration  might  issue  [Snow  v.  Bolton,  17  Ch.  D.  433  ;  29  W.  R.  583  ;  44  L.  T. 
Costs  of  ^'^1 !  ^^*  ^^  Birch  v.  Birch).    The  costs  of  a  sequestration,  when  discharged,  are 

sequestration,  taxed  as  between  party  and  party  [Re  Shapland,  23  W.  R.  40 ;  W.  N.  (1874),  202). 

Sequestration       7.  No  subpoena  for  the  payment  of  costs,  and,  unless  by  leave  of 
for  costs.  the  Court  or  a  judge,  no  sequestration  to  enforce  such  payment,  shall 

be  issued  (/). 

(/)  For  an  instance  of  such  leave  being  given,  see  Snow  v.  Bolton,  cited  in  note  to 
rule  6  ;  the  application  for  leave  is  made  in  chambers  [ibid.). 


What  pro- 
perty hable  to 
sequestration. 
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OEDEE  XLIV. 

Attachment. 

1.  A  writ  of  attaelimeiit  shall  have  tlie  same  effect  as  a  -writ  of  Effect  of  writ 
attacluneiit  issued  out  of  tlie  Chancery  Division  has  heretofore  had(^).  ment. 

(y)  See  note  to  next  rule. 

2.  No  writ  of  attachment  shall  be  issued  without  the  leave  of  the  Attachment 
Court  or  a  judge,  to  he  applied  for  on  notice  to  the  party  against  whom  igg^ied  -with- 
the  attachment  is  to  be  issued  (A).  oub  leave. 

(A)  Sendee  of  the  notice  of  motion  on  the  soUoitor  on  the  record  of  the  party  to  Service  of 
be  attached  is  sufficient  {Browning  v.  Sabin,  5  Ch.  D.  511  ;  Michards  v.  Kitchen,  W.  notice  of 
N.  (1877),  128  ;  25  W.  R.  602  ;  but  see  Mann  v.  Fe)Ty,  W.  N.  (1881),  4  ;  44  L.  T.  motion. 
248)  ;  or  the  notice  may  be  served  by  leaving  it  at  the  residence  of  the  party  {He  a 
Solicitor,   14  Ch.  D.   152  ;    S.  C,  mm.  Re  Ryan,  28  W.  R.  529) ;    and  see  as  to 
service  generally,  Ord.  LXVII.,  infra.     An  order  for  attachment  obtained  ■without 
notice  will  be  discharged.  (2)a«(js  v.  Glyn,  3  Ch.  D.  190  ;  46  L.  J.,  Ch.  51  ;  24  "W. 
R.  881  ;  34  L.  T.  897;  Re  a  Solicitor,  1  Ch.  D.  445  ;  24  W.  R.  103).    As  to  service 
■when  the  residence  of  the  party  is  not  kno^wn,  see  Tilney  v.  Stansfeld,  28  W.  R. 
582  ;  W.  N.  (1880),  77.     No  date  need  be  specified  for  the  return  of  the  ■writ  by  the 
sheriflE  [Owen  v.  Pritehard,  W.  N.  (1876),  147).     See  also  Ord.  LII.  r.  4,  post,  p.  479. 

A  vfxit  of  attachment  may  be  ordered  to  issue  on  a  notice  of  motion  ■to  commit  for 
contempt  {Piper  y.  Piper,  W.  N.  (1876),  202);  but  where  leave  has  been  given  to 
issue  a  vfrit  of  attachment  an  order  for  committal  ■wUl  not  be  made  instead  [Btiist  v. 
Bridge,  29  W.  R.  117  ;  43  L.  T.  432  ;  W.  N.  (1880),  176).  _  An  exact  copy  of  the 
order,  for  non-compliance  with  which  the  attachment  was  issued,  must  be  served, 
otherwise  the  attachment  wiU  be  set  aside  {Re  Holt,  11  Ch.  D.  168  ;  27  "W.  R.  485; 
40  L.  T.  207 ;  and  see  Seton,  p.  1597).  As  to  service  of  an  order  for  discovery  or 
inspection,  see  Ord.  XXXI.  r.  22,  ante,  p.  392  ;  Joy  v.  Hadley,  22  Ch.  D.  571.  The 
order  which  it  is  desired  to  eidoroe  Ttmat  have  heen  properly  framed  and  endorsed  ; 
see  Ord.  XLI.  r.  5,  ante,  p.  445  ;  Sampden  v.  WalUs,  26  Ch.  D.  746. 

A  common  law  judge  at  chambers  can  grant  leave  to  issue  an  attachment  {Salm  Chambers. 
Kyrburg-v.  Posnanski,  W.  N.  (1884),  146);  but  not  »  chancery  judge  {Re  Knight, 
Knight  v.  Gardinei;  W.  N.  (1883),  162). 

As  to  the  right  of  a  sheriff  to  break  open  an  outer  door  in  executing  a  writ  of 
attachment,  see  Harvey  v.  Harvey,  26  Ch.  D.  644.  ajj.    i. 

For  an  order  for  attachment  against  a  solicitor  who  had  failed  to  pay  costs  which  Attachment 
he  had  been  ordered  to  pay  for  misconduct,  see  Tilney  v.  Stansfeld,  28  W.  R.  of  sdlioitor. 
582 ;  W.  N.  (1880),  77.  ,         ^       .  .      . 

A  solicitor  may  be  attached  for  default  in  payment  of  a  balance  found  due  from 
TiiTn  upon  taxation  of  his  bill  of  costs  under  the  common  order  {Re  Rush,  9  Eq.  147  ; 

18  W.  R.  331  ;  Re  White,   19  W.  R.  39  ;  23  L.  T.  387  ;  and  see  Re  Y ,  Ir.  R. 

8  Eq.  356).     But  he  cannot  be  attached  for  non-payment  of  costs  incurred  simply 
as  an  unsuccessful  litigant  {Re  Hope,  7  Ch.  523 ;  overruling  Re  Barfield  and  Rush, 

19  W.  R.  466  ;  24  L.  T.  248).     And  the  right  to  an  attachment  may  be  lost  by 
making  terms  with  him  {Harvey  v.  Hall,  16  Eq.  324). 

The  costs  of  an  attachment  are  taxed  costs  {Abud  v.  Riches,  2  Ch.  D.  528 ;  24  W.  Costs. 
R    637)  ■  they  should  be  asked  for  on  the  application  for  leave  to  issue  the  vmt 
{ibid. ;  Tilney  v.  Stansfeld,  28  W.  R.  582  ;  W.  N.  (1880),  77). 


OEDEE  XLV. 

Attachment  or  Debts. 

1 .  The  Court  or  a  judge  may,  upon  the  ex  parte  application  of  any  Power  to 
person  who  has  obtained  a  judgment  or  order  for  the  recovery  or  pay-  ^^^g/^^^'^^ 
ment  of  money,  either  before  or  after  any  oral  examination  of  the 
debtor  liable  under  such  judgment  or  order,  and  upon  affidavit  by 
himself  or  his  solicitor  stating  that  judgment  has  been  recovered,  or 
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the  order  made,  and  tliat  it  is  still  unsatisfied,  and  to  what  amount, 
and  that  any  other  person  is  indebted  to  such  debtor,  and  is  within 
the  jurisdiction,  order  that  all  debts  owing  or  accruing  from  such  third 
person  (hereinafter  called  the  garnishee)  to  such  debtor  shall  be 
attached  to  answer  the  judgment  or  order;  and  by  the  same  or  any 
subsequent  order  it  may  be  ordered  that  the  garnishee  shall  appear 
before  the  Court  or  a  judge  or  an,  officer  of  the  Court,  as  such  Court  or 
judge  shall  appoint,  to  show  cause  why  he  should  not  pay  to  the 
person  who  has  obtained  such  judgment  or  order  the  debt  due  from 
him  to  such  debtor,  or  so  much  thereof  as  may  be  siifficient  to  satisfy 
the  judgment  or  order  (i). 

(i)  As  to  the  oral  examination  of  the  debtor,  see  Ord.  XLII.  rr.  32 — 34,  ante, 
p.  452. 

As  to  the  force  and  effect  of  the  rule,  which  is  taken  from  sect.  61  of  the  C.L.P. 
Act,  1854,  see  generally  Tapp  t.  Jones,  L.  R.  10  Q.  B.  591 ;  Soioellv.  Metropolitan 
My.  Co.,  19  Ch.  D.  608  ;  Ghatterton  v.  Watney,  16  Ch.  D.  p.  382  ;  17  Oh.  D.  p.  262  ; 
and  the  recent  important  case  of  Wehb  v.  Sienton  (C.  A.),  11  Q.  B.  D.  518. 

The  following  have  been  held  to  be  attachable : — Rent  {Mitchell  y.  Lee,  L.  R. 
2  Q.  B.  259) ;  proceeds  of  an  execution  in  the  hands  of  the  sheriff  (Mv/rray  v.  Simp- 
son, 8  Ir.  C.  L.  App.  xIt.)  ;  a  debt  for  which  a  cheque  had  been  given,  tiie  cheque 
having  been  stopped  before  presentation  {Cohen  v.  Hale,  3  Q.  B.  D.  371)  ;  an  equit- 
able debt  {Wilson  v.  JDundas,  W.  N.  (1875),  232  ;  Webb  v.  Stenton,  11  Q.  B.  D. 
518);  money  in  the  hands  of  an  official  liquidator  {Ex  parte  Tmner,  2  De  G-.  F.  & 
J.  354)  ;  money  payable  by  a  receiver  {Re  Cowan,  14  Ch.  D.  638,  but  see  Webb  v. 
Stenton)  ;  interest  on  railway  stock  guaranteed  by  one  railway  company  to  another 
{Bouch  V.  Sevenoaks  Ry.,  4  Ex.  D.  133;  ;  a  debt  due  to  the  testator's  estate  upon  a 
judgment  against  the  executor  {Fowler  v.  Roberts,  2  Giff.  226  ;  Burton  v.  Roberts,  6 
H.  &  N.  93) ;  and  see  also  Miller  v.  Mynn,  1  E.  &  E.  1075  ;  Ward  v.  Ward,  14  Ch. 
D.  506  ;  Re  Bryan,  14  Ch.  D.  516  ;  Booth  v.  Trail,  12  Q.  B.  D.  8  ;  Gordon  v.  Jen- 
nings, 9  Q.  B.  D.  46. 

But  there  can  be  no  attachment  except  of  a  debt,  i.  «.,  a  sum  of  money  presently 
owing,  debitum  in  preesenti — ^whether  solvendtun  in  preesenti  or  only  in  futwro  ( Webb  v. 
Stmton  (C.  A.),  11  Q.  B.  D.  518,  where  it  was  held  that  there  could  be  no  attach- 
ment of  the  future  income  of  a  tenant  for  life  of  a  trust  fond).  This  case  shakes  the 
authority  of  Re  Cowan,  and  shows  that  the  form  of  the  garnishee  order  absolute  in 
Seton,  p.  311,  is  wrong  {per  Lindley,  L.  J.,  11  Q.  B.  D.  528). 

The  following  have  been  held  tiot  to  be  attachable : — Damages  before  judgment, 
though  after  verdict  {Johnson  v.  Diamond,  11  Ex.  73  ;  Jones  v.  Thompson,  B.  B.  &  E. 
63) ;  a  debt  due  to  the  judgment  debtor  jointly  with  another  {Macdonald  v.  Taequah 
Co.,  13  Q.  B.  D.  635  ;  32  W.  R.  760) ;  surplus  of  a  bankrupt's  estate  in  the  hands 
of  the  trustee  {Re  Greensill,  L.  R.  8  0.  P.  24 ;  and  see  Mack  y.  Ward,  "W.  N.  (1884), 
16) ;  salary  not  yet  actually  payable  {Hall  v.  Fritchett,  3  Q.  B.  D.  215) ;  unpaid 
purchase-money  due  under  a  contract  for  the  sale  of  land  {Howell  v.  Metropolitan  Ry. , 
19  Ch.  D.  508) ;  money  in  the  hands  of  the  Court  {Dolphin  v.  Zayton,  4  C.  P.  D. 
130  ;  and  see  Stevens  v.  Phelips,  10  Ch.  417 ;  Howell  v.  Metropolitan  Ry.) ;  and  see 
Richardson  v.  jElmit,  2  C.  P.  D.  9  ;  Chattertm  v.  Watney,  16  Ch.  D.  378  ;  17  Ch.  D. 
259  ;    Walker  Y.Rooke,  6  Q.  B.  D.  631 ;    Vyse  v.  Brown,  13  Q.  B.  D.  199. 

The  affidavit  in  support  of  the  application  need  not  state  the  amount  of  the  debt 
due  to  the  judgment  debtor  {Lucy  v.  Wood,  W.  N.  (1884),  68). 

A  garnishee  order  should  not  be  issjied  for  costs,  vdthout  first  applying  for  pay- 
ment of  them  {Nott  v.  Sands,  W.  N.  (1883),  74). 

A  debt  may  be  attached  though  more  than  six  years  have  elapsed  since  the  judg- 
ment {Fellows  V.  Thornton,  W.  N.  (1884),  248). 

2.  Service  of  an  order  that  debts,  due  or  accruing  to  a  debtor  liable 
under  a  judgment  or  order,  shall  be  attached,  or  notice  thereof  to  the 
garnishee,  in  such  manner  as  the  Court  or  judge  shall  direct,  shall 
bind  such  debts  in  his  hands  {k). 

{k)  A  garnishee  order  nisi  does  not  create  a  charge  until  service  of  it  on  the  gar- 
nishee {Hamer  v.  Giles,  11  Ch.  D.  942) ;  and  see  Re  Stanhope  Co.,  11  Ch.  D.  160. 

By  sect.  45  of  the  Bankruptcy  Act,  1883,  where  a  creditor  has  attached  any  debt 
due  to  the  debtor,  he  cannot  retain  the  benefit  of  the  attachment  against  the  trustee 
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in  bankruptcy  of  the  debtor  unless  he  has  reoeiTed  the  debt  before  the  date  of  the     Ord.  XLV. 

receiving  order,  and  before  notice  of  the  presentation  of  any  bankruptcy  petition  by  ■ 

or  against  the  debtor,  or  of  the  commission  of  any  available  act  of  bankruptcy  by 
the  debtor. 

The  attachment  of  a  debt  overrides  the  general  lien  of  a  solicitor  over  the  judg-  SoUoitor's 
ment  in  respect  of  general  costs  due  to  him  from  the  garnishee  (Sough  v.  Edwards,   lien,  how 
1  H.  &  N.  171) ;  but,  as  to  the  soUoitor's  right  to  obtain  a  oharging order  under  the  affected  by 
statute,  notwithstanding  a  previous  garnishee  order,  see  Birchall  v.  Pugin,  L.  E.  10  garnishee 
C.  P.  397  ;  Shippay  v.  Grev,  49  L.  J.  524  ;  28  "W.  R.  877  ;  42  L.  T.  673  ;  The  Leader,  order. 
Ii.  R.  2  A.  &  E.  314  ;  JSamer  v.  Giles,  11  O.  D.  942. 

As  to  set-off  by  a  garnishee,  see  Tapp  v.  Jones,  L.  R.  10  Q.  B.  591  ;  Sampson  v.  Set-off. 
Seaton  Sy.  Co.,  ibid.  28. 

3.  If  the  garnish.ee  does  not  forthwith  pay  into  Court  the  amount  Issue  of  exe- 
due  from  him  to  the  debtor,  liable  under  a  judgment  or  order,  or  an  ga^Xe!""^^* 
amount  equal  to  the  judgment  or  order,  and  does  not  dispute  the 

debt  due  or  claimed  to  be  due  from  him  to  such  debtor,  or  if  he  does 
not  appear  upon  summons,  then  the  Court  or  judge  may  order 
execution  to  issue,  and  it  may  issue  accordingly,  without  any  previous 
writ  or  process,  to  levy  the  amount  due  from  such  garnishee,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment  or  order. 

4.  If  the  garnishee  disputes  his  liability,  the  Court  or  judge,  instead  Procedure 
of  making  an  order  that  execution  shall  issue,  may  order  that  ally  issue  "^^^^  ^■ 
or  question  necessary  for  determining  his  liability  be  tried  or  deter-  putea  his 
mined  in  any  manner  in  which  any  issue  or  question  in  an  action  may  liabOity. 
be  tried  or  determined. 

5.  Whenever  in  proceedings  to  obtain  an  attachment  of  debts  it  Where  third 
is  suggested  by  the  garnishee  that  the  debt  sought  to  be  attached  P»^ty™te- 
belongs  to  some  third  person,  or  that  any  third  person  has  a  lien  or 

charge  upon  it,  the  Court  or  a  judge  may  order  such  third  person  to 
appear,  and  state  the  nature  and  particulars  of  his  claim  upon  such 

debt(0. 

[l)  As  to  the  proper  mode  of  proceeding  where  there  is  a  suggestion  that  the 
money  sought  to  be  attached  is  trust  money,  see  Roberts  v.  Death,  8  Q.  B.  T>.  319  ; 
30  W.  R.  76.    And  see  next  rule. 

6.  After  hearing  the  allegations  of  any  third  person  under  such  Determina- 
order,  as  in  rule  5  mentioned,  and  of  any  other  person  whom  by  the  tions°where" 
same  or  any  subsequent  order  the  Court  or  a  judge  may  order  to  third  party 
appear,  or  in  case  of  such  third  person  not  appearing  when  ordered,  "^t^'^^sted. 
the  Court  or  judge  may  order  execution  to  issue  to  levy  the  amount 

due  from  such  garnishee,  or  any  issue  or  question  to  be  tried  or 
determined  according  to  the  preceding  rules  of  this  order,  and  may 
bar  the  claim  of  such  third  person,  or  make  such  other  order  as  such 
Court  or  judge  shall  think  fit,  upon  such  terms,  in  all  cases,  with 
respect  to  the  lien  or  charge  (if  any)  of  such  third  person,  and  to 
costs,  as  the  Court  or  judge  shall  think  just  and  reasonable  (m). 

(m)  An  order  made  by  consent  uiider  this  rule  is  final  {Eade  v.  Winser,  47  L.  J. 
Q.  B.  584). 

7.  Payment  made  by  or  execution  levied  upon  the  garnishee  under  Garnishee 
any  such  proceeding  as  aforesaid  shall  be  a  valid  discharge  to  him  as  pa-^^^or^"'' 
against  the  debtor,  liable  under  a  judgment  or  order,  to  the  amount  execution. 
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paid  or  levied,  although  such  proceeding  may  be  set  aside,  or  the 
judgment  or  order  reversed  (n). 

(»»)  The  provisions  of  this  rule  do  not  apply  to  a  conditional  debt  [Sowell  r. 
Metropolitan  Ey.,  19  Ch.  D.  508). 

8.  There  shall  be  kept  by  the  proper  officer  a  debt  attachment 
book,  and  in  such  book  entries  shall  be  made  of  the  attachment  and 
proceedings  thereon,  with  names,  dates,  and  statements  of  the  amount 
recovered,  and  otherwise ;  and  copies  of  any  entries  made  therein 
may  be  taken  by  any  person  upon  application  to  the  proper  officer. 

9.  The  costs  of  any  application  for  an  attachment  of  debts,  and  of 
any  proceedings  arising  from  or  incidental  to  such  application,  shall  be 
in  the  discretion  of  the  Court  or  a  judge. 


Charging 
order. 


1  &  2  Vict. 
c.  110,  s.  14. 
Charging 
order. 


3  &  4  Vict, 
c.  82,  s.  1. 
Provisions 
extended  to 
contingent 
interest  and 
to  stock  in 
Court. 


OEDEE  XLVI. 

Chaeging  Orders,  Distringas,  aud  Stop  Oedees. 

1.  An  order  charging  stock  or  shares  may  be  made  by  any  Divisional 
Court  or  by  any  judge,  and  the  proceedings  for  obtaining  such  order 
shall  be  such  as  are  directed,  and  the  effect  shall  be  such  as  is  pro- 
vided, by  the  Acts  1  &  2  Vict.  c.  110,  ss.  14  and  15,  and  3  &  4  Yict. 
c.  82,  s.  1  (o). 

(o)  The  following  are  the  sections  referred  to : — 

XIV.  "  And  be  it  enacted,  that  if  any  person  against  whom  any  judgment  shall 
"  have  been  entered  up  in  any  of  her  Majesty's  superior  Courts  at  'Westminster 
' '  shall  have  any  government  stock,  funds,  or  annuities,  or  any  stock  or  shares  of 
"  or  in  any  public  company  in  England  (-whether  incorporated  or  not),  standing  in 
' '  his  name  in  his  OTvn  right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall 
"  be  lawful  for  a  judge  of  one  of  the  superior  ComH;s,  on  the  application  of  any 
"  judgment  creditor,  to  order  that  such  stock,  funds,  annuities,  or  shares,  or 
"  such  of  them  or  such  part  thereof  respectively  as  he  ^all  think  fit,  shall  stand 
"  charged  with  the  payment  of  the  amount  for  which  judgment  shall  have  been  so 
"  recovered,  and  interest  thereon,  and  such  order  shall  entitle  the  judgment  creditor 
"  to  all  such  remedies  as  he  would  have  been  entitled  to  if  such  charge  had  been 
' '  made  in  his  favour  by  the  judgment  debtor  ;  provided  that  no  proceedings  shall 
"  be  taken  to  have  the  benefit  of  such  charge  untU  after  the  expiration  of  six 
"  calendar  months  from  the  date  of  such  order." 

I.  "  The  aforesaid  provisions  of  the  said  Act  [i.  c  ,  1  &  2  Vict.  c.  110,  s.  14)  shall 
' '  he  deemed  and  taken  to  extend  to  the  interest  of  any  judgment  debtor,  whether 
"  in  possession,  remainder,  or  reversionj  and  whether  vested  or  contingent,  as  well 
"  in  any  such  stocks,  funds,  annuities,  or  shares  as  aforesaid  as  also  in  the  divi- 
' '  dends,  interest,  or  annual  produce  of  any  such  stock,  funds,  annuities  or  shares  ; 
"  and  whenever  any  such  judgment  debtor  shall  have  any  estate,  right,  title  or 
"  interest,  vested  or  contingent,  in  possession,  remainder,  or  reversion,  in,  to,  or 
"  out  of  any  such  stocks,  funds,  annuities  or  shares  as  aforesaid,  which  now  are,  or 
"  shall  hereafter,  be  standing  in  the  name  of  the  Accountant- General  of  the  Court 
"  of  Chancery,  or  the  Aooountant-General  of  the  Court  of  Exchequer,  or  in,  to, 
"  or  out  of  the  dividends,  interest,  or  annual  produce  thereof,  it  shall  be  lawful 
' '  for  such  judge  to  make  any  order  as  to  such  stock,  funds,  annuities,  or  shares, 
"  or  the  interest,  dividends,  or  annual  produce  thereof,  in  the  same  way  as  if 
"  the  same  had  been  standing  in  the  name  of  a  trustee  of  such  judgment  debtor : 
"  Provided  always,  that  no  order  of  any  judge  as  to  any  stock,  funds,  annuities,  or 
"  shares  standing  in  the  name  of  the  Aooountant-General  of  the  Court  of  Chancery 
' '  or  the  Accountant-General  of  the  Court  of  Exchequer,  or  as  to  the  interest,  divi- 
"  dends,  or  annual  produce  thereof,  shall  prevent  the  Governor  and  Company  of  the 
' '  Bank  of  England,  or  any  pubUo  company,  from  permitting  any  transfer  of  such 
"  stocks,  funds,  annuities,  or  shares,  or  payment  of  tiie  interest,  dividends,  or  annual 
"  produce  thereof,  in  such  manner  as  the  Court  of  Chancery  or  the  Court  of  Ex- 
"  chequer  respectively  may  direct,  or  shall  have  any  greater  effect  than  if  such 
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"  debtor  had  charged  such  stock,  funds,  annuities  or  shares,  or  the  interest,  divi-     Ord.  XLVT. 

''  dends,  or  annual  produce  thereof,  in  favour  of  the  judgment  creditor,  -with  the  

"  amount  of  the  sum  to  be  mentioned  in  any  such  order." 

XV.  "  And  in  order  to  prevent  any  person  against  whom  judgment  shall  have  1  &  2  Vict. 
"  been  obtained  from  transferring,  receiving  or  disposing  of  any  stock,  funds,   0.  110,  s.  15. 
"  annuities,  or  shares  hereby  authorised  to  be  charged  for  the  benefit  of  the  judg-  Orderof  judge 
"  ment  creditor  under  an  order  of  a  judge,  be  it  further  enacted,  that  every  order  to  be  made  in 
"  of  a  judge  charging  any  government  stock,  funds,  or  annuities,  or  any  stock  or  the  first  in- 
I'  shares  in  any  public  company,  under  this  Act,  shall  be  made  in  the  first  instance  stance  ex 
"  ex  parte,  and  without  any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to  parte,  and 

show  cause  only ;  and  such  order,  if  any  government  stock,  funds,  or  annuities 

standing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of 
"  any  person  in  trust  for  him,  is  to  be  affected  by  such  order,  shall  restrain  the  interim 
' '  Governor  and  Company  of  the  Bank  of  England  from  permitting  a  transfer  of  such  restraint  of 
' '  stock  in  the  meantime  and  until  such  order  shaU  be  made  absolute  or  discharged  ;  transfer  by 

and  if  any  stock  or  shares  of  or  in  any  public  company,  standing  in  the  name  of  company,  &c. 
"  the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 
"  him.is  or  are  to  be  affected  by  any  such  order,  shall  in  like  manner  restraia  such 
"  public  company  from  permitting  a  transfer  thereof  ;  and  that  if,  after  notice  of 
"  sudi  order  to  the  person  or  persons  to  be  restrained  thereby,  or  in  case  of  oorpo- 
' '  rations  to  any  authorised  agent  of  such  corporation,  and  before  the  same  order 
"  shall  be  discharged  or  made  absolute,  such  corporation  or  person  or  persons  shall 
"  permit  any  such  transfer  to  be  made,  then  and  in  such  case  the  corporation  or 
' '  person  or  persons  so  permitting  such  transfer  shall  be  liable  to  the  judgment 
"  creditor  for  the  value  or  amount  of  the  property  so  charged  and  so  transferred,  or 
' '  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment ;  and  that  no  dis- 
"  position  of  the  judgment  debtor  in  the  meantime  shall  be  valid  or  effectual  as 
"  against  the  judgment  creditor;  and  further,  that,  unless  the  judgment  debtor 
' '  shall  within  a  time  to  be  mentioned  in  such  order  show  to  a  judge  of  one  of  the 
' '  said  superior  Courts  sufficient  cause  to  the  contrary,  the  said  order  shall,  after 
"  proof  of  notice  thereof  to  the  judgment  debtor,  his  attorney  or  agent,  be  made 
' '  absolute  :  provided  that  any  such  judge  shall,  upon  the  application  of  the  judg- 
' '  ment  debtor,  or  any  person  interested,  have  f  uU  power  to  discharge  or  vary  such 
"  order,  and  to  award  such  costs  upon  such  application  as  he  may  think  fit." 

The  duties  of  the  accountant-general   are  now  performed  by    the  paymaster-   Accountant- 
general  ;  see  Chancery  Funds  Act,  1872,  ss.  4,  6,  ante,  p.  204.  general. 

An  application  for  a  charging  order  is  made  by  summons  (Daniell,  939)  ;  and    4,„,ij(,„j.;„j, 
must  be  supported  by  evidence- of  the  title  of  the  applicant  to  the  debt  and  of  the  j^^  made   ' 
debtor's  title  to  the  property  sought  to  be  charged  (iiirf.).     The  order  may  be  made 
by  any  judge  of  the  High  Court ;  see  Supewell  v.  Barnes,  1  Ch.  D.  630. 

As  to  the  charging  of  contingent  interests,  see  Cragg  v.  Taylor,  L.  R.  2  Ex.  131 ;    Contingent 
Dixon  V.  Wrench,  L.  R.  4  Ex.  154  ;  South  Western  Loan  Co.  v.  Bobertson,  8  Q.  B.  D.  interests. 
17 ;  30  W.  R.  102,  where  it  was  held  that  stock  is  none  the  less  chargeable  because 
it  is  standing  in  the  name  of  a  trustee  for  other  persons  besides  the  judgment 
debtor. 

It  does  not  follow  from  sect.  14  of  the  Act  that  collateral  proceedings  may  not  Six  months' 
be  instituted  before  the  six  months  expire  [Bristei  v.  Wilkins,  3  Hare,  235,  239)  ;   rule. 
e.g.,  a,  stop  order  may  be  obtained  [Watts  v.  Jefferys,  3  M.   &  Gr.   372;    and  see 
Welh  V.  Gibbs,  22  Beav.  204). 

When  the  order  is  made  absolute,  the  bank  or  public  company,  which  is  bound  Effect  of 
by  the  statute  to  hold  its  hand  during  the  pendency  of  the  order  nisi,  will  no  longer  interim  and 
be  bound  to  take  notice  of  the  charge,  unless  the  judgment  creditor  has  instituted  absolute  order 
an  action  or  taken  some  other  steps  (see  Seeee  v.  Taylor,  13  Sim.  480),  but  must  on  the  00m- 
pay  the  dividends  to  the  persons  legally  entitled  thereto  as  before  the  charging  pany  or  the 
order  was  made,  and  his  receipt  will  discharge  the  company  [Churchill  v.  BanJe  of  bank. 
England,  11  M.  &  W.  323  ;  Bristed  v.  Wilkins,  3  Hare,  235).     Such  person  will  be 
bound,  the  order  having  been  made  absolute,  to  give  effect  to  the  charge  on  the 
stock  or  shares,  and  the  bank  or  company  is  no  longer  concerned  with  the  questions 
arising  between  the  judgment  creditor  and  other  persons  interested. 

Nothing  which  has  taken  place  subsequent  to  the  original  charging  order  is  a  Order,  when 
sufficient  cause  to  prevent  its  being  made  absolute ;  therefore,  where  a  decree  had  to  be  made 
been  made  for  administration  of  the  debtor's  estate  subsequently  to  the  order  nisi,  absolute, 
an  injunction  to  restrain  the  creditor  from  applying  to  have  the  order  made  abso- 
lute was  refused  [Ealy  v.  Barry,  3  Oh.  452 ;  Scott  v.  Lord  Saatings,  1  K.  &  J.  633) ; 
but  if  the  debtor  had  assigned  the  property  before  the  original  charging  order  was 
made,  the  creditor  does  not  by  such  order  obtain  even  an  inchoate  right  ( Warburton 
V.  Mil,  Kay,  470,  as  explained  in  Saly  v.   Barry) ;  and  see  Mobinson  v.  JtSTeaUtt, 
L.  R.  3  0.  P.  264,  overruling  Watts  v.  Porter,  3  E.  &  B.  743. 

A  charo-ino-  order  has  no  greater  effect  than  an  instrument  of  charge  executed 
by  the  jiSgment  debtor  would  have  had  [Re  Onslow,  20  Eq.  677) ;  and  separate 
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Service  of 
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have  the  effect 
of  distringas. 


Eflfeot  of 
distringas. 


proceedings  are  still  necessary  to  enforce  it  as  before  the  Judicature  Acts  [Leggott 
V.  Wcstern,_  12  Q.  B.  D.  287). 

A  charging  order  cannot  be  made  absolute  when  it  appears  that  the  judgment 
debtor  was  dead  when  the  order  nisi  was  obtained  (Finney  v.  Hinde,  4  Q.  B.  D.  102  ; 
27  "W.  R.  413 ;  40  L.  T.  193). 

A  charging  order  for  costs  cannot  be  obtained  till  the  costs  have  been  taxed 
( IVidgery  v.  Tepper  (C.  A.),  6  Ch.  D.  364  ;  25  W.  R.  872 ;  37  L.  T.  297  ;  Jones  v. 
Wtlliams,  8  M.  &  W.  349) ;  Sums  v.  Irving,  3  Ch.  D.  291,  has  not  been  followed. 

A  charging  order  cannot  afiect  the  income  of  a  fund  to  which  a  married  woman 
is  entitled  for  her  separate  use  without  power  of  anticipation  {Stanley  v.  Stanley,, 
7  Ch.  D.  589). 

2.  No  writ  of  distringas  shall  hereafter  be  isBued  imder  the  Act 
5  Vict.  c.  5,  s.  5. 

3.  In  the  following  rules  of  this  order  the  expression  "  company" 
includes  the  Governor  and  Company  of  the  Bank  of  England  and  any 
other  public  company,  whether  incorporated  or  not,  and  the  expression 
"  stock"  includes  shares,  securities,  and  money. 

4.  Any  person  claiming  to  be  interested  in  any  stock  standing  in.  the 
books  of  a  company  may,  on  an  affidavit  by  himself  or  his  solicitor  in 
the  Form  No.  27  in  Appendix  B.,  with  such  variations  as  circum- 
stances may  require,  and  on  filing  the  same  in  the  central  office  with 
a  notice  in  the  Form  No.  22  in  the  same  Appendix,  with  such  varia- 
tions as  circumstances  may  require,  and  on  procuring  an  office  copy  of 
the  affidavit  and  a  duplicate  of  the  filed  notice  authenticated  by  the 
seal  of  the  central  office,  serve  the  office  copy  and  duplicate  notice  on 
the  company  {p). 

(p)  Eor  these  forms,  see  infra. 

6.  There  shall  be  appended  to  the  affidavit  a  note  stating  the 
person  on  whose  behalf  it  is  filed,  and  to  what  address  notices  (if  any) 
for  that  person  are  to  be  sent. 

6.  All  such  notices  shall  be  deemed  to  have  been  duly  sent  if  sent 
through  the  post  by  a  prepaid  letter  directed  to  that  person  at  the 
address  so  stated  or  at  any  such  substituted  address  as  hereinafter 
mentioned,  whether  the  person  to  whom  the  notice  is  sent  is  living 
or  not. 

7.  The  address  so  stated  may,  from  time  to  time,  be  altered  by  the 
person  by  or  on  whose  behalf  the  affidavit  is  filed,  but  no  notice  sent 
by  post  before  the  alteration  to  the  address  originally  given  or  for  the 
time  being  substituted  therefor  shaU  be  affected  by  any  subsequent 
alteration.  Any  such  alteration  of  address  may  be  made  by  service  of 
a  memorandum  thereof  on  the  company  in  the  manner  required  for 
service  of  a  notice  under  this  order. 

8.  The  service  of  the  office  copy  of  the  affidavit  and  of  the  duplicate 
of  the  filed  notice  shall  have  the  same  force  and  effect  against  the 
company  as  a  writ  of  distringas  duly  issued  under  the  Act  5  Yiet.  c.  5, 
s.  5,  would  have  had  against  the  Bank  of  England  if  these'  rules  had 
not  been  made  {q). 

[q)  As  to  the  effect  of  a  distringas,  see  Re  Marquis  of  Sertfoi-d,  1  Ha.  584  ;  WilMns 
\.  Sibley,  4  Giffi.  442;  9  Jur.  N.  S.  388.  The  effect  of  it  is  to  prevent  the  stock 
being  dealt  with  without  notice  to  the  person  putting  on  the  distringas. 
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9.  A  notice  filed  under  rule  4  of  this  order  may  at  any  time  be    Ord.  XLVI. 
■withdrawn  by  the  person  by  whom  or  on  whose  behalf  it  was  given  on  -wittdrawal 
a  written  request  signed  by  him,  or  its  operation  may  be  made  to  cease  °*  potioe  by 
Dy  an  oraer  to  be  obtained  by  motion  on  notice  or  by  petition  or  by 
summons  at  chambers  duly  served  by  any  other  person  claiming  to  be 
interested  in  the  stock  sought  to  be  afEected  by  the  notice. 

10.  If,  whilst  a  notice  filed  under  rule  4  of   this  order  continues  in  Companyoan- 
force,  the  company  on  whom  it  is  served  receive  from  the  person  in  ^e^l  with  the 
whose  name  the  stock  specified  in  the  notice  is  standing,  or  from  some  stock  for  more 
person  acting  on  his  behalf  or  representing  him,  a  request  to  permit  ^gt^  after 
the  stock  to  be  transferred  or  to  pay  the  dividends  thereon,  the  com-  request, 
pany  shall  not,  by  force  or  in  consequence  of  the  service  of  the  notice, 

be  authorized,  without  the  order  of  the  Court  or  a  judge,  to  refuse  to 
permit  the  transfer  to  be  made  or  to  withhold  the  payment  of  the 
dividends  for  more  than  eight  days  after  the  date  of  the  request  (r). 

(r)  This  rule  is  taken  from  Cons.  Ord.  XXVII.  r.  4. 

Where  the  bank  gave  notice  that  an  application  had  been  made  to  them  to  allow 
a  trajisfer  of  the  stock  and  to  pay  the  dividends  thereon,  the  Court,  on  ex  parte 
motion  to  restrain  the  bank  from,  dealing  with  the  stock,  granted  an  interim 
injunction  over  the  next  motioil  day,  and  directed  notice  of  the  order  to  be  served 
on  the  legal  owners  of  the  stock  {Re  Blakaley,  23  Ch.  D.  549). 

11.  If  the   person   who  files  a  notice  under  rule  4  of  this  order  Description  of 

desires  to  correct  the  description  of  the  stock  referred  to  in  the  filed  r^  stock  may 

^  _  be  corrected, 

notice,  he  may  file  an  amended  notice  and  serve  on  the  company  a 

duplicate  thereof  sealed  with  the  seal  of  the  central  office,  and  in  that 

case  the  service  of  the  notice  shall  be  deemed  to  have  been  made  on 

the  day  on  which  the  amended  duplicate  is  so  served. 

12.  Where   any  monies  or  securities  are  in  Court  to  the   general  Costs  occa- 

credit  of  anv  cause  or  matter,  or  to  the  account  of  any  class  of  persons,  sioned  by  stop 
■'  '  J  r  1  order  on  funds 

and  an  order  is  made  'to  prevent  the  transfer  or  payment  of  such  in  Court. 

monies  or  securities,  or  any  part  thereof,  without  notice  to  the  assignee 

of  any  person  entitled  in  expectancy  or  otherwise  to  any  share  or 

portion  of  such  monies  or  securities,  the  person  by  whom  any  such 

order  shall  be  obtained  on  the  shares  of  such  monies  or  securities 

affected  by  such  order  shall  be  liable,  at  the  discretion  of  the  Court  or 

a  judge,  to  pay  any  costs,  charges,  and  expenses  which,  by  reason  of 

any  such  order  having  been  obtained,  shall  be  occasioned  to  any  party 

to  the  cause  or  matter,  or  any  persons  interested  in  any  such  monies 

or  securities  (s). 

(»)  This  and  the  next  rule  are  taken  from  Cons.  Ord.  XXVI.  rr.  1,  2. 

As  to  stop  orders  generally,  see  Daniell,  1633  et  seq.,  and  cases  there  cited.  A  Stop  orders, 
stop  order  gives  no  priority  among  charges  eijual  in  degree  {Warburton -v .  Hill,  Kay, 
470  ;  Greening  v.  Beekford,  5  Sim.  195  ;  Swayne  v.  Swayne,  11  Beav.  463  ;  Hulkes 
V.  Bay,  10  Sim.  41  ;  Lister  v.  Tidd,  4  Eq.  462 ;  Ex  parte  Kent,  19  "W.  R.  596) ;  for 
by  granting  a  stop  order  the  Court  decides  nothing  as  to  the  rights  and  priorities 
of  contending  parties  (Lwaa  v.  Peacock,  9  Beav.  118  ;  Smvkesley  v.  Gowan,  12  W.  R. 
1100  ;  and  see  Se  Blunt,  10  W.  R.  379).  Trustees  in  bankruptcy  who  obtained  no 
stop  order  were  postponed  to  a  mortgagee  who  obtained  one  after  the  bankruptcy 
(Stuart  V.  Gockerell,  8  Eq.  607) ;  and  see  Palmer  v.  Locke,  18  Ch.  D.  381. 

But  a  person  who  puts  a  stop  order  on  a  fund  m  Court  obtams  priority  over  a 
person  who  merely  gives  notice  to  the  trustees,  although  the  notice  is  given  before 
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Ord.  XLVI.  the  stop  order  is  obtained  {Pinmclc  v.  Sailey,  23  Ch.  D.  497  ;  31  "W.  R.  912) ;  and 
see  Mtitual  Society  v.  LangUy,  26  Ch.  D.  686 ;  32  "W.  R.  792. 

Persons  having  claims  on  funds  in  Court  are  not  entitled  under  all  circumstances 
to  the  costs  of  obtaining  a  stop  order  {Grimsby  v.  Webster,  8  W.  R.  725,  but  such 
costs  were  allowed  in  that  case) ;  and  see  Edwards  v.  Grove,  29  L.  J.  Ch.  839.  But 
the  mortgagee  of  a  fund  in  Court  empowered  by  his  mortgage  deed  to  apply  for  a 
stop  order,  is  entitled  to  the  costs  of  his  so  doing  ( Waddilme  v.  Tm/lor,  6  Ha.  307) ; 
he  must,  however,  ask  specially  for  them,  or  they  will  not  be  allowed  by  the  taxing- 
master  under  the  common  order  to  tax  the  mortgagee's  costs  {ibid.).  A  trustee  who, 
before  paying  into  Court,  became  aware  that  a  distringas  had  been  placed  on  the 
fund,  and  omitted  to  mention  the  claim,  was  made  personally  liable  for  the 
assignee's  costs  of  obtaining  a  stop  order  {Ee  Allen,  40  L.  T.  456).  la  Boole  y. 
Roberts,  12  Jur.  108,  an  incumbrancer  petitioning  for  a  stop  order,  after  notice  that 
a  petition  bad  been  presented  for  payment  out  of  the  fund,  was  not  allowed  his 
costs.     See  also  Milchnay  v.  Quie/ce,  6  Ch.  D.  553. 

The  application  for  a  stop  order  should  be  made  by  summons  ( Wrench  v.  Wynne, 
17  "W.  R.  198  ;  38  L.  J.  Ch.  235  ;  Wellesley  v.  Mornington,  41  L.  J.  Ch.  776  ;  Walsh 
V.  Wason,  22  W.  R.  676  ;  30  L.  T.  743),  whether  the  assignor  concurs  or  opposes ; 
the  costs  of  a  petition  will  be  refused  ( Walsh  v.  Wason) ;  and  in  Wellesley  v. 
Mornington  the  petitioner  was  ordered  to  pay  the  difference  between  the  costs  of 
obtaining  the  order  on  a  summons  at  Chambers  and  the  costs  of  the  petition.  But 
see  Re  Say,  49  L.  T.  499  ;  and  see  next  rule. 

In  Re  Buke  of  Cleveland's  Harte  Estates,  January  17,  1862,  V.-C.  Kindersley 
granted  a  prospective  stop  order,  restraining  the  payment  of  funds  hereafter  to  be 
paid  in  to  a  particular  account ;  but  refused  to  make  such  a  prospective  order  where 
there  was  no  certainty  that  any  fund  would  be  brought  into  Court  ( Wellesley  v. 
Mornington,  11  W.  R.  17).  The  operation  of  the  order,  though  general  in  terms, 
is  confined  to  the  amount  on  which  the  order  was  founded  {Maeleod  v.  Buchanan,  33 
Beav.  234). 

Service  on  the  assignor  is  necessary,  though  a  party  to  the  cause  {Parsons  v. 
Groome,  4  Beav.  621 ;  Zevingerv,  Crombie,  21  "W.  R.  37  ;  Re  Nowell,  11  W.  R.  896) ; 
but  not  on  other  parties  to  the  cause  {GlazbrooJc  v.  Gillatt,  9  Beav.  611) ;  and  see  r.  13. 


Service  of 
application 
for  stop  order. 


13.  Any  person  presenting  a  petition  or  taiing  out  a  summons  for 
any  such  order  as  aforesaid  shall  not -be  required  to  serve  such 
petition  or  summons  upon  the  parties  to  the  cause  or  matter,  or  upon 
the  persons  interested  in  such  parts  of  the  monies  or  securities  as  are 
not  sought  to  be  affected  by  any  such  order  {t). 

{t)  See  note  to  rule  12. 


OEDEE  XIjVII. 

Weit  op  Possession. 

Writ  of  1 .  A  judgment  or  order  that  a  party  do  recover  possession  of  any 

possession.  ;ia,nd  may  be  enforced  by  writ  of  possession  in  manner  before  the  com- 
mencement of  the  principal  Act  used  in  actions  of  ejectment  in  the 
superior  Courts  of  common  law(M). 

(«)  An  order  for  forclosure  absolute  cannot  be  enforced  by  writ  of  possession 
{Wood  V.  Wheater,  22  Ch.  D.  281). 

As  to  the  writ  of  possession  generally,  see  DanieU,  948. 

The  old  writ  of  assistance  is  superseded  by  this  writ  {Sail  v.  Sail,  47  L.  J.  Oh. 
680). 

Suingoutwrit  2.  Where  by  any  judgment  or  order  any  person  therein  named  is 
of  possession,  ^.irected  to  deliver  up  possession  of  any  lands  to  some  other  person,  the 
person  prosecuting  such  judgment  or  order  shall,  without  any  order 
for  that  purpose,  be  entitled  to  sue  out  a  writ  of  possession  on  filing  an 
affidavit  showing  due  service  of  such  judgment  or  order  and  that  the 
same  has  not  been  obeyed. 


EXILES  OF  THE  SUPREME  COUET,  1883.  463 

3.  Upon  any  judgment  or  order  for  the  recovery  of  any  land  and   Ord.  XL VII. 
costs,  there  may  he  either  one  writ  or  separate  writs  of  execution  for  Separate  ivxits 
the  recovery  of  possession  and  for  the  costs  at  the  election  of  the  for  recovery 
successful  party.  airfOTooX. 

OEDEE  XLVni. 
Writ  of  Delivery. 

1.  Where  it  is  sought  to  enforce  a  judgment  or  order  for  the  re-  Enforcing 

covery  of  any  property  other  than  land  or  money  by  writ  of  delivery,  forf^o^eir"' 

the  Court  or  a  judge  may,  upon  the  application  of  the  plaintiff,  order  of  property 

that  execution  shall  issue  for  the  delivery  of  the  property,  without  ?^^f-'  *^*^ 

,    ''  .      "^     ^      "^  ,        land  or  money 

giving  the  defendant  the  option  of  retaining  the  property,  upon  paying  by  writ  of 

the  value  assessed,  if  any,  and  that  if  the  property  cannot  be  found,  'lel'^ery. 

and  unless  the  Court  or  a  judge  shall  otherwise  order,  the  sheriff  shall 

distrain  the  defendant  by  all  his  lands  and  chattels  in  the  sherifPs 

bailiwick,  tiU  the  defendant  deliver  the  property  ;  or,  at  the  option  of 

the  plaintiff,  that  the  sheriff  cause  to  be  made  of  the  defendant's  goods 

the  assessed  value,  if  any,  of  the  property  (v). 

(f)  This  rule  is  taken  from  sect.  78  of  the  C.  L.  P.  Act,  1854. 
As  to  the  writ  of  delivery  generally,  see  Daniell,  952 ;  Ivory  v.  CruicTcshank,  W.  N. 
(1875),  249 ;  Chilton  v.  Carrington,  15  C.  B.  730  ;  Corhett  v.  Lewin,  W.  N.  (1884),  62. 

2.  A  writ  of  delivery  shall  be  in  the  Form  No.  10  in  Appendix  H.;  Form  of  writ 
and  when  a  writ  of  delivery  is  issued,  the  plaintiff  shall,  either  by  the  °     ^  '^^^• 
same  or  a  separate  writ  of  execution,  be  entitled  to  have  made  of  the 
defendant's  goods  the  damages  and  costs  awarded,  and  interest  {w). 

(««•)  For  this  form,  see  infra. 

OEDEE  XLIX. 

Transfers  astd  Consolidation. 

1.  Causes  or  matters  may  be  transferred  from   one  division  to  Transfer  of 
another  of  the  High  Court   or  from   one   judge  to   another  of  the 
Chancery  Division  by  an  order  of  the  Lord  Chancellor,  provided  that 
no  transfer  shall  be  made  from  or  to  any  division  without  the  consent 
of  the  President  of  the  Division  (a;). 

(x)  When  all  parties  consent  the  transfer  will  be  made  on  a  written  application  Transfers. 
to  the  Lord  Chancellor's  secretary,  otherwise  the  application  must  be  to  the  Lord 
Chancellor  in  Court  {Mem.  I  Ch.  D.  41).  The  Court  of  Appeal  has  no  power  to 
order  a  transfer  from  one  judge  to  another  of  the  same  division  (Re  Eutley,  1  Ch.  D. 
11  ■  Ite  Soyd,  ib.  12).  See  also  Hillman  v.  Mayhew,  1  Ex.  D.  132  ;  Smnphreys  v. 
Mwards,  W.  N.  (1875),  208;  45  L.  J.  Ch.  112;  Solloway  v.  York,  2  Ex.  D.  333; 
Storey  v.  Waddle,  4  Q.  B.  D.  289  ;  Daniell,  pp.  29,  1892.  As  to  transfers  from 
one  division  to  another,  see  Metropolitan  Inner  Girele  By.  v.  Metropolitam  Ry.,  W.  N. 
(1879),  193  ;  China  Steamship  Co.  v.  Marine  Inmrmce  Co.,  W.  N.  (1881),  89. 

An  action  will  be  transferred  from  one  judge  of  the  Chancery  Division  to  another 
whenever  it  appears  to  be  convenient  so  to  do ;  see  Cm-lewis  v.  Whidborne,  10  W.  E. 
261 ;  Sideboitom  v.  Sidebottom,  U  W.  E.  507  ;  Corser  v.  Jones,  14  W.  E.  704 ;  Sayers 
v.  Carrie,  9  Ch.  52.  ... 

If  the  parties  neglect  to  apply  the  judge  wiU,  on  his  attention  being  called  to  the 
propriety  of  a  transfer,  apply  to  the  Lord  Chancellor  himself  (Swale  v.  Swale,  22 
Beav.  401). 


causes  or 
matters. 
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Ord.  XLIX.  One  clear  day's  notice  should  be  given  to  the  other  parties  to  the  suit  by  the 
party  desiring  to  transfer  [Sidebottom  v.  Sidebottom  ;  Bond  v.  Barnes,  2  De  G-.  E.  &  J. 
387  ;  Sumphreys  v.  Edwards,  45  L.  J.  Ch.  U2  ;  W.  N.  (1875),  208). 

Refusal  on  insufficient  grounds  to  consent  may  be  visited  with  costs  {Cocq  v. 
Sunasgeria  Coffee  Company,  4  Ch.  415) ;  and  see  further,  as  to  costs,  Lyall  v.  Weldhen, 
9  Ch.  287  ;  Sayers  v.  Corrie ;  Lucas  v.  Siggers,  7  Ch.  517. 

Where  an  action  has  been  transferred  by  general  order  from  one  Court  to  another, 
a  retransfer  vrill  not,  without  consent,  be  ordered  where  it  will  delay  the  hearing. 
Where  it  will  not  cause  delay,  the  Court  will  give  weight  to  the  fact  that  the  judge 
from  whom  it  has  been  transferred  has  by  means  of  interlocutory  applications  gained 
an  acquaintance  with  the  facts  {Piatt  v.  Walter,  1  Oh.  471) ;  but  it  wiU  not  take 
into  consideration  that  such  judge  has  decided  a  similar  point  in  another  case 
{Wilson  \.  Gray,  UW.'R.m). 

Before  an  application  for  retransfer  is  made,  notice  must  be  given  to  the  other 
side  {Dennis  v.  Morris,  21  W.  R.  43). 

A  retransfer  of  a  cause  was  asked  for  on  the  ground  that  Queen's  counsel  had 
advised  in  the  cause  before  transfer  and  briefs  had  been  delivered  two  months,  but 
it  was  held  that  the  reasons  were  not  sufficient  {Tiffin  v.  Farleer,  12  W.  R.  698). 


Transfer  for 
hearing  or 
trial  only. 


Transfer  from 
one  division 
to  another. 


2.  In  tte  Chancery  Division  a  transfer  of  a  cause  or  matter  from  one 
judge  to  another  may  by  the  same  or  a  separate  order  be  ordered  to 
be  made  or  to  be  deemed  to  have  been  made  for  the  purpose  only  of 
hearing  or  of  trial,  and  in  such  case  the  original  and  any  further 
hearing  shall  take  place  .before  the  judge  to  whom  the  cause  or  matter 
shall  be  so  transferred;  but  aU  other  proceedings  therein,  whether 
before  or  after  the  hearing  or  trial  of  the  cause  or  matter,  shall  be 
taken  and  prosecuted  in  the  same  manner  as  if  such  cause  or  matter 
had  not  been  transferred  from  the  judge  to  whom  it  was  assigned  at 
the  time  of  transfer,  and  as  if  such  judge  had  given  or  made  the 
judgment  or  order,  if  any,  therein,  unless  the  judge  to  whom  the 
cause  or  matter  is  transferred  shall  direct  that  any  further  proceedings 
therein,  before  or  after  the  hearing  or  trial  thereof,  shall  be  taken 
and  prosecuted  before  himself  or  before  an  official  referee  or  special 
referee  (y). 

{y)  See,  as  to  this  rule.  Cave  v.  Cave,  W.  N.  (1880),  108  ;  28  W.  R.  764 ;  Forter  v. 
West,  W.  N.  (1880),  195  ;  29  W.  R.  236  ;  Lloyd  v.  Jones,  7  Ch.  D.  390  ;  ShoM)  v. 
Brown,  W.  N-.  (1881),  27. 

»  3.  Any  cause  or  matter  may,  at  any  stage,  be  transferred  from  one 
division  to  another  by  an  order  made  by  the  Court  or  any  judge  of 
the  division  to  which  the  cause  or  matter  is  assigned :  Provided  that 
no  such  transfer  shall  be  made  without  the  consent  of  the  President 
of  the  Division  to  which  the  cause  or  matter  is  proposed  to  be 
transferred  (z). 

(a)  This  rule  refers  only  to  a  transfer  from  one  division  to  another  ( Chapman  v.  Real 
Property  Trust,  7  Ch.  D.  732).  The  order  to  transfer  may  be  made  without  the 
consent  of  the  President,  but  not  the  transfer  itself  {Sionphreys  v.  Edwards,  W.  N. 
(1876),  208  ;  45  L.  J.  Ch.  112).  An  action  will  be  transferred  to  or  from  the 
Chancery  Division  whenever  it  is  convenient  to  do  so.  Actions  of  the  kind  usually 
commenced  in  the  Queen's  Bench  Division  were  transferred  to  the  Chancery 
Division  in  the  following  oases : — Holloway  v.  York,  2  Ex.  D.  333 ;  SUhnan  v. 
Mayhew,  1  Ex.  D.  132  ;  London  Land  Company  v.  Sarris,  13  Q.  B.  D.  540  (in  eadi 
of  which  there  was  a  counterclaim  for  specific  performance)  ;  Young  v.  King, 
W.  N.  (1876),  11 ;  Johnson  v.  Moffatt,  ibid.  21  ;  Holmes  v.  Sarvey,  25  W.  R.  80. 
But  in  Storey  v.  Waddle,  4  Q.  B.  D.  289  ;  Standard  Discount  Company  v.  Barton, 
37  L.  T.  581,  the  application  to  transfer  was  refused.  See  further,  as  to  transfers 
from  one  division  to  another.  Cannot  \.  Morgan,  1  Ch.  D.  1  ;  Humphreys  \.  Edwards 
45  L.  J.  Ch.  112;  W.  N.  (1875),  112;  Bawkins  v.  Morgan,  49  L.  J.  Q.  B.  618; 
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The  FuUca,  W.  N.  (1880),   172 ;  China  Steamship   Compaiw  v.   Marine  Insurance    Ord.  XLIX. 
Company,  W.  N.  (1881),  89  ;  Ladd  v.  Pulesfon,  W.  N.  (1883),  72.  


4.  A  particTilax  application  in  any  cause  or  matter  may  by  tlie  direc-  Order  for 
tion  of  the  Lord  Chancellor  be  heard  and  disposed  of  by  any  judge  of  ^^^1^°^^ 
the  High  Court  who  shall  consent  so  to  do,  to  whatever  division  or  a  particular 
judge  such  cause  or  matter  may  have  been  assigned.  judge. 

5.  "When  an  order  has  been  made  by  any  judge  of  the  Chancery  Transfer  after 
Bivision  for  the  winding-up  of  any  company,  or  for  the  administration  order  for 

of  the  assets  of  any  testator  or  intestate,  the  judge  in  whose  Court  or  adnmiis- 
such  winding-up  or  administration  shall  be  pending  shall  have  power,  tration. 
without  any  further  consent,  to  order  the  transfer  to  such  judge  of 
any  cause  or  matter  pending  in  any  other  Court  or  division  brought  or 
continued  by  or  against  such  company,  or  by  or  against  the  executors 
or  administrators  of  the  testator  or  intestate  whose  assets  are  being  so 
administered,  as  the  case  may  be  (o). 

(a)  The  words  of  this  rule  are  wider  than  those  of  the  corresponding;  repealed 
rule,  Ord.  LI.  r.  2a,  and  remove  the  difficulties  experienced  in  Me  National  Fvmda 
Assurance  Co.,  25  W.  E.  23;  and  Re  Madras  Irrigation  Co.,  16  Oh.  D.  702,  Over- 
ruling Ee  Landore  Co.,  10  Ch.  D.  489.     See  Ee  Sharpe,  "W.  N.  (1884),  28. 

An  action  against  an  executor  personally  may  he  transfeired  (Ee  Timins,  W.  N. 
(1878),  141  ;  26  W.  E..  692  ;  Ee  Stuhhs,  8  Ch.  D.  154  ;  but  see  Chapman  v.  Mason, 
W.  N.  (1879),  93). 

The  application  to  transfer  is  made  ex  parte  [Ee  landore  Co. ;  Field -7.  Field,  W.  N.  Application, 
(1877),  98  ;   Whitaker  v.  Robinson,  W.  N.  (1877),  201 ;   Ee  Vhited  Kingdom  Telegraph  how  made. 
Co.,  29  W.  E.  332). 

6.  When  any  summons  under  Ord.  LV.  rr.  3,  4,  shall  have  been  Transfer  of 
marked  with  the  name  of  a  judge  other  than  the  judge  by  rule  11  of  ^.^^""^^ 
the  same  order  prescribed,  such  last-mentioned  judge  shall,  unless  Ord.  LV. 
cause  shall  appear  to  him  to  the  contrary,  without  any  further  con- 
sent, order  the  transfer  to  such  judge  of  the  summons  so  improperly 
marked. 

7.  Any  cause  or  matter  transferred  from  any  other  division  to  the  Causes,  &c. 
Chancery  Division,    shaU,   by  the  order  directing  the  transfer,   be  ^g'oh^^iJ^ 

assigned  to  one  of  the  judges  of  that  division  to  be  named  in  the  Division  to  be 
J,  assigned  to  a 

order.  _  _  _     particular 

■  8.  Causes  or  matters  pending  in  the  same  division  may  be  consoli-  judge. 
dated  by  order  of  the  Court  or  a  judge  in  the  manner  in  use  before  Consolidation 
the  commencement  of   the  principal  Act  in  the  superior  Courts  of  ^^ttos!^  °^ 
common  law  (J). 

(b)  This  rule  adopts  the  old  oommon  law  practice  with  regard  to  the  consolidation  Consolidation 
of  actions.    An  order  to  consolidate  may  be  obtained  where  two  or  more  actions  of  actions, 
are  pending  between  the  same  plaintifE  and  the  same  defendant,  or  between  the 

same  plaintiff  and  different  defendants,  or  between  different  plaintiffs  and  the  same 
defendant,  or  between  different  plaintiffs  and  different  defendants  ;  and  whatever 
the  nature  of  the  actions.  See  Daniell,  1888  ;  Chitty's  Archbold,  1085  et  seq. ; 
Amos  v.  Chadwiek,  4  Ch.  D.  869  ;  9  Ch.  D.  459  ;  Eolden  v.  Silkstone  Co.,  30  W.  R. 
98  ;  Teale  v.  Teale,  W.  N.  (1882),  83  ;  ffolmes  v.  Sarvei/,  W.  N.  (1876),  276  (where 
the  actions  were  in  different  divisions,  and  were  transferred  before  being  con- 
soUdated)  ;  Smith  v.  Whiehcord,  24  W.  R.  900  ;  Thomson  v.  South  Eastern  Ey.,  9 
Q.  B.  D.  320.  ,     „  ^      ^  ,.,  , 

A  defendant  only,  and  not  a  plaintiff,  can  apply  for  an  order  to  consolidate 
(Amos  V.  ChaOwick).  After  consolidation  the  several  plamtiffs  are  m  the  same 
condition  aa  if  they  had  originaUy  been  co-plaintiffs  (Solden  v.  Silkstone  Co.). 

M.  ^^ 
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.Ord.  ZLIX.  ,    The  application  is  made  by  motion  or  summons ;  the  other  parties  shouU  he 

"--- served,  and  the  notice  of  motion  or.  summons  should  he  intituled  in  aU  the  actions 

(Daniell,  1889). 
Staying  Where  two  suits  were  instituted  for  administration  the  Court  stayed  proceedings 

proceedings,  in  the  second  suit,  although  it  prayed  additional  relief,  on  the  defendant  in  the  first 
suit  undertaking  not  to  offer  opposition  to  any  matters  not  covered  by  the  original 
decree  "which  the  judge  in  chambers  might  think  fit  to  add  thereto  (Gwyer  v.  Feterson, 
26  Beav.  83  ;  Matthews  v.  Fahner,  11  W.  R.  610) ;  and  in  another  case,  instead  of 
staying  proceedings  in  the  second  suit,  the  Court  ordered  the  two  suits  to  be  con- 
solidated, and  the  inquiries  directed  by  the  first  decree  to  be  extended  [SosTcins  v. 
Camphdl,  2  H.  &  M,  43  ;  He  WoHlay,  i  Ch.  D.  180,  which,  however,  is  not  accurately 
reported).  See  siiao  Zambaeo  y .  Cassaveiti,  11  Eq.  439;  Se  Swire,  21  Ch.  D.  647; 
Townsendv.  Towmend,.2Z  Ch.  D.  100  ;  Macrae  v.  Smith,  2  K.  &  J.  411 ;  Lankester  v. 
Wood,  14  li.  *l.  512. 

In  another  case  the  Court  stayed  proceedings  in  the  second  suit  only  so  far  as  the 
first  suit  gave  identical  relirf  (Dry den  v.  Foster,  6  Beav.  146).  Compare  Fiffard-v, 
Vanrenen,  13  "W.  R.  425  ;  and  for  a  case  of  consolidation  of  a  large  number  of  suits, 
see  Foxwell  v.  Webster,  2  Dr.  &  Sm.  257  ;  12  W.  E.  186  ;  4  De  G.  J.  &  Sm.  77.      • 


OEDEE  L. 

I.  Intbelocutoet  Obdebs  as  to  Mandamtts  Injunctions  oe  Inteeim 
Pbeseetation  of  Peopeett,  &c. 


Order  for  pre 
servation  or 
interim  cus- 
tody of  sub 


1 .  Wlieii  by  any  contract  a  primA  facie  case  of  liability  is  estabHsbed, 
and  there  is  alleged  as  matter  of  defence  a  rigbt  to  be  relieved  wholly 
or  partially  from  such  liability,  the  Court  or  a  judge  may  make  an 
litig'^on.^"^  °  order  for  the  preservation  or  interim  custody  of  the  subject-matter  of 
the  litigation,  or  may  order  that  the  amount  in  dispute  be  brought 
into  Court  or  otherwise  secured  (e). 

(c)  An  order  under  this  rule  for  payment  into  Court  of  money  received  by  a  person 
acting  in  a  fiduoiaiy  character  may  be  enforced  by  attachment  [Suichmson  v.  Sa/rt- 
mont,  W.  N.  (1877),  29). 

As  to  the  time  when  the  plaintifiE  may  apply  under  this  rule,  see  rule  7,  post,  p.  469. 


Order  for 
early  trial. 


Order  for  sale 
of  perishable 
goods. 


1a.  "Whenever  an  application  shall  be  made  before  trial  for  an  injunc- 
tion or  other  order,  and  on  the  opening  of  such  application,  or  at  any 
time  during  the  hearing  thereof,  it  shall  appear  to  the  judge  that  the 
matter  in  Qontroversy  in  the  cause  or  matter  is  one  which  can  be  most 
conveniently  dealt  with  by  an  early  trial,  without  first  going  into  the 
whole  merits  on  affidavit  or  other  evidence  for  the  purposes  of  the 
appHeation,  it  shall  be  lawful  for  the  judge  to  make  an  order  for  sueh 
trial  accordingly,  and  to  direct  such  trial  to  be  held  at  the  next  or  any 
other  assizes  for  any  place,  if  from  local  or  other  circumstances  it  shall 
appear  to  him  to  be  convenient  so  to  do,  and  in  the  meantime  to  make 
such  order  as  the  justice  of  the  case  may  require  {ce). 

{ce)  This  rule  was  added  by  E.  S.  C,  October,  1884. 

2.  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the  application  of 
any  party,  to  make  any  order  for  the  sale,  by  any  person  or  persons 
named  in  such  order,  and  in  such  manner,  and  on  such  terms  as  the 
Court  or  judge  may  think  desirable,  of  any  goods,  wares,  or  merchandise 
which  may  be  of  a  perishable  nature  or  likely  to  injure  from  keeping, 
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or  wHoh  for  any  other  just  and  sufficient  reason  it  may  be  desirable  to       Ord.  L. 
have  sold  at  once  (d).  . 

1  n^-D^^^  ^^"^  ™^^  ^^  ^®  "^  *  horse  has  been  ordered  [Bartholomew  v.  Freeman, 
3  0.  P.  D.  316).    Astoasaleof  bondsBeeCo<«ai»i7<o»v.7a<!4sow)«?eJJy.,  39L.  T.  12. 

3.  It  shall  be  la-wful  for  the  Court  or  a  judge  upon  the  application  Order  for  pro- 
of any  party  to  a  cause  or  matter,  and  upon  sucb  terms  as  may  be  just,  ^eotion°of 
to  make  any  order  for  the  detention,  preservation,  or  inspection  of  any  proper^. 
property  or  thing,  being  the  subject  of  such  cause  or  matter,  or  as  to 

■vrhich  any  question  may  arise  therein,  and  for  all  or  any  of  the  pur- 
poses aforesaid  to  authorize  any  persons  to  enter  upon  or  into  any  land 
or  building  in  the  possession  of  any  party  to  such  cause  or  matter,  and 
for  all  or  any  of  the  purposes  aforesaid  to  authorize  any  samples  to 
be  taken,  or  any  observation  to  be  made  or  experiment  to  be  tried, 
which  may  be  necessary  or  expedient  for  the  purpose  of  obtaining  fuU 
information  or  evidence  (e). 

(e)  The  application  for  an  order  under  this  rule  is  by  motion,  which  should  ordi-  Application 
narUy  be  made  on  notice  (rule  6  ;  Habershm  v.  Gill,  W.  N.  (1875),  231),  though,  for  order,  how 
under  special  circTunstanoes,  orders  have  been  made  on  ex  parte  applications  [Melhmsh  made. 
V.  Milton,  24  W.  R.  609  ;   Sennesay  v.  Bohmann,  W.  K.  (1877),  14).     Orders  have 
been  made  under  this  rule  for  inspection  of  premises  ISennessy  t.  Bohmann) ;  for  in- 
spection of  miaes  {Cooper  v.  Ince  Sail  Co.,  W.  N.  (1876),  24 ;  Mitchell  v.  Darley 
Colliery  Co.,  10  Q.  B.  D.  457) ;  for  detention  and  preservation  of  property  (Melhuish 
V.  Milton) ;  to  open  and  inspect  a  drain  and  try  an  experiment  [Xumb  v.  Beaumont, 
27  Ch.  D.  356  ;  32  W.  R.  985) ;  and  to  restrain  a  defendant  from  ceasing  to  pump 
water  out  of  a  mine  [Strelley  v.  JPearson,  15  Ch.  D.  113).    See  also  Nicholas  v.  Dra- 
eaehis,  1  P.  D.  72  ;   Velati  v.  Braham,  46  L.  J.  C.  P.  416  ;  Flower  v.  Lloyd,  W.  N. 
(1876),  169,  230  ;  24  W.  R.  703.     An  order  directing  the  costs  of  the  inspection  to 
be  paid  by  the  applicant  cannot  be  appealed  against  without  leave  {Mitchell  v.  Darley 
Colliery  Co.). 

4.  It  shall  be  lawful  for  any  judge,  by  whom  any  cause  or  matter  Inspection 
may  be  heard  or  tried  with  or  without  a  jury,  or  before  whom  any  ^y  i'°-^S^- 
cause  or  matter  may  be  brought  by  way  of  appeal,  to  inspect  any 
property  or  thing  concerning  which  any  question  may  arise  therein. 

5.  The  provisions  of  rule  3  of  this  order  shall  apply  to  inspection  by  Inspection 
a  jury,  and  iu  such  case  the  Court  or  a  judge  may  make  all  such  orders    ^  ''"^" 
upon  the  sheriff  or  other  person  as  may  be  necessary  to  procure  the 
attendance  of  a  special  or  common  jury  at  such  time  and  place,  and  in 

such  manner  as  they  or  he  may  think  fit  (/). 

(/)  Cf.  sects.  58,  59  of  the  C.  Ii.  P.  Act,  1854.    As  to  inspection  by  a  jury,  see 
Fie&ara  v.  Great  Northern  My.  Co.,  W.  N.  (1«83),  194. 

6.  An  application  for  an  order  under  section  25,  sub-section  8,  of  Application 
the  principal  Act,  or  under  rules  2  or  3  of  this  order,  may  be  made  to  mus™^'imo- 
the  Court  or  a  judge  by  any  party.    If  the  application  be  by  the  plain-  tion  or 

tiff  for  an  order  under  the  said  sub-section  8  it  may  be  made  either  ex  f o°®g^g '  ^. 
parte  or  with  notice,  and  if  for  an  order  under  rules  2  or  3  of  this  speotion,  &o. 
order  it  may  be  made  after  notice  to  the  defendant  at  any  time  after 
the  issue  of  the  writ  of  summons,  and  if  it  be  by  any  other  party,  then 
on  notice  to  the  plaintiff,  and  at  any  time  after  appearance  by  the 
party  making  the  application  {jg). 

(g)  The  "  principal  Act"  is  the  Judicature  Act,  1873,  and  sect.  25  (8)  here  referred 
to  empowers  the  Oourt,  by  interlocutory  order,  (1)  to  grant  a  mandamus,  (2)  to 

hh2 
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Ord.  L. 


Mandamus. 
Injmiotions. 
Jurisdiction. 


Writ  should 
te  indorsed 
for  injunction. 


Eeeeivers. 


"Receiver" 
includes  con- 
signee and 
manager. 

Eeceiver 
appointed 
■without 
security. 

AppUoation 
in  chamberg. 


grant  an  injunotioni  and  (3)  to  appoint  a  reoeiyer,  whenever  it  appears  to  he  "  just 
or  convenient"  so  to  do ;  see  ante,  p.  269. 

As  to  the  meaning  of  the  words  "interlocutory  order,"  see  Smithy.  Cowell,  6 
Q.  B.  D.  75. 

1.  As  to  mandamus,  see  Ord.  LIII.,  post,  p.  482 ;  DanieU,  p.  1638. 

2.  Any  act  which  a  common  law  Court  (under  the  Common  Law  Procedure  Act, 
1854,  ss.  79,  81,  82),  or  a  Court  of  Equity  only,  could  formerly  restrain  by  injunc- 
tion, can  now  be  restrained  by  the  High  Court.  The  jurisdiction  of  granting  in- 
junctions thus  vested  in  the  High  Court  is  practically  umimited,  and  can  be  exercised 
by  any  judge  of  the  Court,  whenever  it  is  right  or  just  to  do  so,  having  regard  to 
settled  legal  reasons  or  principles  (Beddow  v.  Beddoiv,  9  Ch.  D.  89,  per  Jessel,  M.  E.). 
But  the  Judicature  Act  has  given  no  power  to  the  High  Court  to  issue  an  injunc- 
tion in  a  case  in  which  no  Court  before  that  Act  had  power  to  give  any  remedy 
whatever  [North  London  By.  v.  Great  Northern  Sy.  (C.  A.),  11  Q.  B.  D.  30).  In  the 
last-mentioned  case,  Brett,  M.  R.,  expressed  the  opinion  that  the  Judicature  Act  has 
dealt  only  with  procedure,  and  not  with  jurisdiction  at  all,  and  that  where  no  Court 
had  power  to  issue  an  injunction  before  that  Act,  the  High  Court  has  no  such 
power  now.  See  further,  as  to  the  jurisdiction  of  the  High  Court  to  grant  injunc- 
tions, Medley  v.  Bates,  13  Ch.  D.  498  ;  Day  v.  Brownrigg,  10  Ch.  D.  294  ;  GasJem  v. 
Bails,  13  Ch.  D.  324  ;  Thomas  v.  Williams,  14  Ch.  D.  864;  Hilly.  Sart  Davis,  21 
Ch.  D.  798  (both  cases  of  Ubel);  Fletcher  v.  Bodgers,  27  W.  E.  97  ;  Shaw  v.  Earl  of 
Jersey,  4  C.  P.  D.  120,  359  ;  Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D.  190  ;  Aslatt 
V.  Corporation  of  Southampton,  16  Ch.  D.  143 ;  Zoog  v.  Bean,  26  Ch.  D.  306  (slander). 

Where  an  injunction  is  desired  it  is  usual,  though  not  necessary,  to  claim  it  by 
the  indorsement  on  the  writ ;  see  Golehourne  v.  Colebourne,  1  Ch.  p.  690. 

An  application  for  an  interlocutory  injunction  should  be  made  Without  delay.  In 
a  pressing  case  an  injunction  may  be  obtained  ex  parte,  or  before  service  of  the  writ 
of  summons  {Be  H.,  1  Ch.  D.  276  ;  Colebourne  v.  Colebourne,  ibid.  690) ;  or,  in  a  very 
urgent  case,  even  before  the  writ  is  issued ;  but  ordinarily  an  injunction  will  only 
be  granted  on  notice :  see  DanieU,  1608. 

On  an  ex  pa/rte  application  the  facts  must  be  fully  amd  fairly  stated  to  the  Court, 
or  the  injunction  wUl  be  dissolved,  whatever  the  merits. '  On  ex  parte  applications 
the  usual  practice  now  is  to  grant  an  interim  order  restraining  the  defendant  until 
after  a  particular  day,  and  giving  the  plaintiff  leave  tOjServe  notice  of  motion  for  the 
day  before  such  day ;  and  the  plaintiff  is  almost '  invariably  required  to  give  an 
undertaking  as  to  damages;  see  DanieU,  1611 ;  Bolton  v.  London  School  Board,  7 
Ch.  D.  766 ;  Graham  v.  Campbell,  7  Ch.  D.  490 ;  Chappell  v.  Davidson,  8  De  G.  M.  &  G-. 
1 ;  Secretary  for  War  v.  Chubb,  W.  N.  (1880),  128  ;  and  as  to  what  the  undertaking 
extends  to,  see  Smithy.  Day,  21  Ch.  D.  421 ;  Ex  parte  Sail,  23  Ch.  D.  644 ;  GrifHth 
V.  Blake,  27  Ch.  D.  474 ;  32  W.  E.  833.  Notice  that  an  injunction  has  been  granted 
may  be  given  by  telegram  [Ex  parte  Langley,  13  Ch.  D.  110)  ;  or  in  any  other  way 
{Avory  v.  Andrews,  61  L.  J.  Ch.  414). 

A  defendant  may  be  committed  for  breach  of  an  injunction,  although  the  order 
was  not  served  on  him,  provided  he  had  notice  of  the  order  aliunde,  and  knew  the 
plaintiff  intended  to  enforce  it  {United  Telephone  Co.  y.  Dale,  25  (Si.  D.  778). 

See  further  as  to  injunctions,  r.  12,  post,  p.  471. 

3.  There  is  no  limit  to  the  power  of  the  Court  to  appoint  a  receiver  on  motion, 
except  that  it  is  only  to  be  exercised  when  it  is  "  just  and  convenient"  {Gawt/wrpe 
y.  Gawthorpe,  W.  N.  (1878),  91 ;  Day  y.  Brownrigg,  10  Ch.  D.  p.  307  ;  Anglo-Italian 
Bank  y.  Davies,  9  Ch.  D.  275 ;  Westhead  v.  Biley,  25  Ch.  D.  413) ;  and  the  Court 
wUl  now  appoint  a  receiver  in  many  cases  in  which  ttxe  Court  of  Chancery  would 
have  refused  to  do  so,  e.g.,  at  the  instance  of  a  legal  mortgagee  {Truman  y.  Bed- 
grave,  18  Ch.  D.  547,  where  the  form  of  order  appointing  a  receiver  and  manager, 
with  an  injunction,  is  given;  Tillett  y.  Nixon,  26  Ch.  D.  238).  As  to  obtaining 
equitable  execution  by  the  appointment  of  a  receiver,  see  note  (c)  to  sect.  1  of  the 
Judgment  Act,  1864,  ante,  p.  177. 

" Receiver"  includes  consignee  or  manager  appointed  by  or  under  an  order  of 
the  Court ;  see  Ord.  LXXI.  r.  1,  imfra;  and  as  to  the  diflerenoe  between  a  receiver 
and  amanager,  see  Be  Manchester  By.,  14  Ch.  D.  646. 

The  Court  of  Appeal  appointed  a  plaintiff  (who  was  appealing  from  a  decision 
involving  a  lease  of  his  own  property)  receiver  and  manager  without  security 
{Syde  V.  Warden,  1  Ex.  D.  309) ;  and  in  another  case  a  plaintiff  was  appointed  in- 
terim receiver  for  fourteen  days  without  security  {Taylor  v.  EckersUy,  2  Ch.  D. 

Where  an  infant  was  interested,  a  receiver  was  appointed  on  petition  {Be  Deeming, 
20  L.  J.  Ch.  550,  and  see  Be  Baron,  cited  in  Seton,  723,  where  a  receiver  was  ap- 
pointed on  summons  in  chambers),  and  if  the  parties  consent,  or  the  appUcationis  to 
supply  the  vacant  place  of  a  receiver  already  appointed,  it  may  be  made  in  chambers. 
No  appeal  to  the  Court  above  lay  from  the  appointment  of  a  receiver  by  a  judge  in 
chambers  {Ley  y.  Ley,  27  L.  T.  0.  S.  267);  but  see  Jud.  Act,  1873,  s.  50.       ■ 
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An  interim  receiver  was  appointed  before  defendant's  appearance   {Taylor  v.         Ord.  L. 

EckersUy,  2  Ch.  D.  302  ;  Meaden  v.  SeaUy,  6  Hare,  620,;  Bart  v.  Talk,  ibid.  611 ;   

Tanfieldy.  Irvine,  2  Russ.  149). 

The  appointment  was  made  on  an  ex  parte  motion  in  Taylor  v.  Ecikershy  ;  and  see 
Vewling  v.  Hudson,  14  Beav.  423,  in  a  note  to  which  all  the  oases  will  be  found  col- 
lected. But  when  the  defendant  had  not  absconded,  it  was  held  that  the  motion 
could  not  be  made  ««  parfe  (Cai«oc(i  V.  CaiMaj-<?,  25  Beav.  512). 

Eor  example  of  an  application  by  a  defendant  under  this  rule,  see  Sargant  v.  Sead,  AppUoatiou 

1  Ch.  D.  600.     A  defendant  who  has  appeared  may  move  ex  parte  for  a  receiver  by  defendant. 
(Sick  T.  Lockwood,  W.  N.  (1883),  48). 

Jessel,  M.  R.,  made  an  interlocutory  order  for  the  appointment  of  a  receiver  and  Manager  of  a 
manager  of  an  iron  company  on  the  application  of  a  debenture  holder  in  an  action  company, 
for  foreclosure  (P«eAv.  Trimmaran  Iron  Go.,  2Ch.  D.  115;  and  see  TaylorY.  JBckersley, 

2  Oh.  D.  302). 

A  plaintiff  should  endorse  his  writ  with  a  claim  for  a  receiver  when  this  is  a  Indorsement 
substantial  object  of  his  action  {Colehoume  v.  Colebourne,  1  Ch.  D.  690) ;  but  it  is  not  of  writ, 
absolutely  necessary  for  him  to  do  so  {Norton  v.  Gould,  W.  N.  (1877),  206). 

A  party  to  the  suit  has  been  appointed  receiver  {Davis  v.  Barrett,  13  L.  J.  Ch.  Wbo  may  be 
304  ;  Taylor  v.  Bckersley,  2  Oh.  D.  302).     But  he  must  act  without  salary,  except  appointed 
by  express  order  and  by  consent  {Powys  v.  Blagrove,  18  Jur.  462  ;  Soffmcm  v.  Btmcan,  receiver. 
ibid.  69 ;  Baylies  v.  Baylies,  1  CoU.  548).    A  practising  barrister  may  be  appointed 
{Garland  v.  Garland,  2  Ves.  jun.  137) ;  but  not  the  soUoitor  in  the  cause  {ihid.),  nor 
the  solicitor  under  a  commission  of  lunacy  {Ex  parte  Pinoke,  2  Meriv.  452),  nor  the 
next  friend  of  infant  plaintiffs  [Stone  v.  Wishart,  2  Madd.  64),  nor  a  trustee  {Anon, 

3  Ves.  515  ;  Anmi.  v.  JoUand,  8  Ves.  72) ;  except  in  a  special  case,  and  without 
salary  {Sutton  -7.  Jones,  15  Ves.  584  ;  Sykes  v.  Hastings,  11  Ves.  363  ;  and  see  Banks 
V.  Banks,  14  Jur.  659).  A  peer  will  not  generally  be  appointed  {Att.-Gen.  v.  Gee, 
2  V.  &  B.  208).  Where  a  member  of  the  firm  of  solicitors  acting  for  the  plaintiff 
had  been  appointed,  the  Court  of  Appeal  discharged  him,  and  made  him  pay  the 
costs  {Re  Lloyd,  12  Ch.  D.  447). 

The  granting  of  a  receiver  is  a  matter  of  discretion,  to  be  governed  by  a  view  of  Appointment 
the  whole  circumstances  of  the  case,  one  of  such  circumstances  being  the  probability  a  matter  of 
of  the  plaintiff  being  ultimately  entitled  to  a  decree  {Owen  v.  Homan,  3  M.  &  G.  discretion. 
378). 

As  to  the  mode  of  applying  for  a  receiver  to  protect  the  property  of  a  deceased  Receiver  of 
person,  until  a  legal  personal  representative  can  be  appointed,  see  Overington  v.  property  of 
Ward,  34  Beav.  175,  and  cases  there  cited.  deceased 

As  to  the  powers  of  a  receiver  generally,  see  Be  Winton  v.  Mayor  of  Brecon,  26  persons. 
Beav.  533  ;  5  Jur.  N,  S.  882  ;  and  for  the  powers  of  receivers  of  railway  and  other  p^^^g^g  of 
companies,  see  Gardner  v.  London,  Chatham  and  Dover  By.  Co.,  2  Ch.  223  ;  but  see  as  j-eceivers 
to  railway  companies,  30  &  31  Vict.  o.  127,  s.  4,  ante,  p.  168. 

A  receiver  may,  on  its  being  ascertained  to  be  for  the  benefit  of  the  estate,  be  Allowances 
entitled  to  an  allowance  for  money  laid  out  on  the  estate  without  previous  order  for  money 
{Tempest  v.  Ord,  2  Meriv.  55  ;  Blmt  v.  Clitherow,  6  Ves.  799  ;  but  see  Att.-Gen.  v.  expended. 
Vigor,  11  Ves.  563) ;  and  see  as  to  receiver's  allowances,  rule  16,  post,  p.  471. 

The  direction  that  a,  receiver  shall  manage  as  well  as  sell  and  let  the  estate.  Duty  to 
authorizes  him  to  bring  in  proposals  for  ordinary  repairs  of  the  buildings  on  the  defend  action, 
estate  {Thornhill  v.  Thornhill,  14  Sim.  600)  ;  and  see  as  to  the  costs,  where  a  re- 
ceiver, witbout  the  express  sanction  of  the  Court,  defends  an  action,   Swaby  v. 
Dickon,  5  Sim.  629  ;  Bristowe  v.  Needham,  2  Ph.  190 ;  and  of.  Be  Winton  v.  Mayor 
of  Brecon,  28  Beav.  200;  6  Jur.  N.S.lOiS.  . 

A  receiver  is  appointed  for  the  benefit  of  all  parties  {Faulkner  v.  Daniel,  3  Hare,  Receiver 
204) ;  and  he  wiU  not  be  discharged  merely  on  the  appUoation  of  the  party  on  whose  appointed  for 
application  he  was  appointed  {ibid. ;  Largan  v.  Bowen,  1  Sch.  &  Lef.  296  ;  Davis  v.  benefit  of  aJl 
Duke  of  Marlborough,  2  Sw.  108)  ;  and,  on  the  other  hand,  all  parties  are  bound  by  parties, 
his  possession  {Mate  v.  Fink,  3  M.  &  Gr.  476) ;  and  if  any  loss  arises  from  his  de- 
fault the  estate  must  bear  it  {Hutchinson  v.  Massarene,  2  Ball  &  B.  55).     But  where 
the  rights  of  any  party  to  the  property  have  been  established,  the  receiver  is  to  be 
treated  as  his  receiver  {Boehm  v.  Wood,  T.  &  R.  346). 

The  possession  of  the  receiver  cannot  be  disturbed  without  the  leave  of  the  Court,  Possession  of 
even  when  he  is  appointed  without  prejudice  to  the  rights  of  persons  having  prior  receiver  not 
estates,  and  when  the  right  to  take  possession  is  clear  {Bandfieldv.  Bandfleld,  1  Drew,  disturbed 
&  Sm.  310 ;  Lane  v.  Sterne,  3  Griff.  629)  ;    and  see  Searle  v.  Choat,  25  Ch.  D.  723,  without  leave 
where  the  party  aggrieved  brought  an  action  against  the  receiver.     But  the  re-  of  Court, 
oeiver  is  not  in  possession  until  his  recognizances  are  completed  {Defries  v.  Creed, 
6  N.  R.  17 ;    Edwards  v.  Edwards,  2  Ch.  D.  291) ;  see,  however.  Ex  parte  Evans,  13 
Ch.  D.  252.     See  further  as  to  receivers,  rules  16—22,  post,  p.  471  seq. 

7.  An  application  for  an  order  under  rule  1  of  this  order  maybe  ^J^^g^'^jj 
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Ord.  li. 
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claimed. 
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personal  pro- 
perty is  sut- 
ject  of  pro- 
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Court  may 
alloTr  whole 
or  part  of 
annual 


Where  allow- 
ance will  be 
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Application 
made  in 
chambers. 

Conduct  of 
sale  in  action 
for  admi- 
nistration 
or  execution 
of  trusts. 


Injunction  to 
be  by  judg- 


made  by  tie  plaintiff  at  any  time  after  his  right  thereto  appears  from 
the  pleadings ;  or,  if  there  he  no  pleadings,  is  made  to  appear  by 
affidavit  or  otherwise  to  the  satisfaction  of  the  Court  or  a  judge. 

8.  Where  an  action  is  brought  to  recover,  or  a  defendant  in  his 
defence  seeks  by  way  of  counterclaim  to  recover  specific  property  other 
than  land,  and  the  party  from  whom  such  recovery  is  sought  does  not 
dispute  the  title  of  the  party  seeking  to  recover  the  same,  but  claims 
to  retain  the  property  by  virtue  of  a  Ken  or  otherwise  as  security  for 
any  sum  of  money,  the  Court  or  a  judge  may,  at  any  time  after  such 
last-mentioned  claim  appears  from  the  pleadings,  or,  if  there  be  no 
pleadings,  by  affidavit  or  otherwise  to  the  satisfaction  of.  such  Court 
or  judge,  order  that  the  party  claiming  to  recover  the  property  be  at 
liberty  to  pay  into  Court,  to  abide  the  event  of  the  action,  the  amount 
of  money  in  respect  of  which  the  Hen  or  security  is  claimed,  and  such 
further  sum  (if  any)  for  iaterest  and  costs  as  such  Court  or  judge  may 
direct,  and  that,  upon  such  payment  into  Court  being  made,  the  pro- 
perty claimed  be  given  up  to  the  party  claiming  it  (A). 

(A)  See  Morgan  v.  Greatrex,  W.  N.  (1884),  2. 

9.  Where  any  real  or  personal  estate  forms  the  subject  of  any  pro- 
ceedings in  the  Chancery  Division,  and  the  judge  is  satisfied  that  the 
same  will  be  more  than  sufficient  to  answer  aU  the  claims  thereon 
which  ought  to  be  provided  for  in  such  proceedings,  the  judge  may,  at 
any  time  after  the  commencement  of  the  proceedings,  allow  to  the 
parties  interested  therein,  or  any  one  or  more  of  them,  the  whole  or 
part  of  the  annual  income  of  the  real  estate  or  a  part  of  the  personal 
estate,  or  the  whole  or  part  of  the  income  thereof,  up  to  such  time  as 
the  judge  shall  direct  («"). 

(i)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  15  &  16' Vict.  c.  86, 
s.  57,  now  repealed. 

The  allowance  wiU  not  be  made  unless  the  executors  admit  assets  [Knight  v. 
Knight,  16  Beay.  358) ;  nor  unless  the  parties  are  clearly  entitled,  and  there  is  some 
pressing  reason  for  making  it  [Rowley  v.  JBurgese,  2  "W.  E.  662 ;  Ohtttb  v.  Carter, 
W.  N.  (1867),  179).  In  Stacey  v.  Southey,  1  Drew.  400,  an  allowance  of  the  income 
of  a  married  woman's  separate  estate  was  ordered  to  be  made  to  her,  pending  a  suit 
to  charge  her  with  the  value  of  timber  out,  security  having  been  given  for  the  value 
of  the  timber. 

Applications  under  this  rule  should  be  made  in  chambers  [Bentley  y.  Cra/em, 
1  "W.  R.  362). 

10.  Whenever  in  an  action  for  the  administration  of  the  estate  of 
a  deceased  person,  or  execution  of  the  trusts  of  a  written  instrument, 
a  sale  is  ordered  of  any  property  vested  in  any  executor,  administrator, 
or  trustee,  the  conduct  of  such  sale  shall  be  given  to  such  executor, 
administrator,  or  trustee,  unless  the  Court  or  a  judge  shall  otherwise 
direct  (/). 

[j)  The  corresponding  repealed  rule  applied  only  to  trustees.  Where  one  of  four 
trustees  is  plaintiff  and  the  other  three  are  defendants,  the  latter  are  the  proper 
persons  to  have  the  conduct  of  the  sale  [Re  Gardmer,  48  L.  J.  Oh.  644). 

11.  No  writ  of  injunction  shall  be  issued.    An  injunction  shall  be 
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by  a  judgment  or  order,  and  any  sueli  judgment  or  order  shall  have       Ord.  L. 
the  effect  -which  a  writ  of  injunction  previously  had  (A).  ment  or  order 

{k)  As  to  injunotions  see  rule  6  and  note  thereto,  ante,  p.  467.  ^1.^  °^ 

12.  In  any  cause  or  matter  in  which  an  injunction  has  been,  or  Greneral 
might  have  been  claimed,  the  plaintiff  may,  before  or  after  judgment,  V°^^.  °i 
*PPly  for  an  injunction  to  restrain  the  defendant  or  respondent  from  injunction, 
the  repetition  or  continuance  of  the  wrongful  act  or  breach  of  contract 
complained  of,  or  from  the  commission  of  any  injury  or  breach  of 
contract  of  a  like  kind  relatiag  to  the  same  property  or  right,  or 
arising  out  of  the  same  contract ;  and  the  Court  or  a  judge  may  grant 

the  injimotion,  either  upon  or  without  terms,  as  may  be  just. 

13.  Leave  to  compound  a  penal  action  shall  not  be  given  in  cases  Oomponnd- 
where  part  of  the  penalty  goes  to  the  Crown,  unless  notice  shall  first  mg  penal 
have  been  given  to  the  proper  oflficer ;  but  in  other  cases  it  may  be 

given  without  notice  ta  any  officer  {I). 

(l)  This  and  the  two  following  rules  are  taken  from  E.  Gt.  H.  T.  rules  118—120. 

14.  The  order  to  compound  a  penal  action  shaJI  expressly  state  that  Undertaking 
the  defendant  undertakes  to  pay  the  sum  for  which  the  Court  has  given  ™|t{on°"'' 
him  leave  to  compound  the  action  (m). 

(»j)  See  note  to  rule  13. 

15.  When  leave  is  g^ven  to  compound  a  penal  action,  where  part  of  Disposition 
the  penalty  goes  to  the  Crown,  the  Queen's  haK  of  the  composition  °^  ^^^^'i* 
shall  be  paid  into  the  hands  of  the  Master  of  the  Crown  0£B.ce  Depart-  composition, 
ment  of  the  central  office  for  the  use  of  her  Majesty  (w). 

(»)  See  note  to  rule  13. 

15a.  In  every  case  iu  which  an  application  is  made  for  the  appoint-  Appointment 
ment  of  a  receiver  by  way  of  equitable  execution,  the  Court  or  a  judge  °*  receiver  by 
in  determining  whether  it  is  just  or  convenient  that  such  appointment  able  exeou- 
should  be  made  shall  have  regard  to  the  amount  of  the  debt  claimed  *^'"'* 
by  the  applicant,  to  the  amoxm.t  which  may  probably  be  obtained  by 
the  receiver,  and  to  the  probable  costs  of  his  appointment,  and  may, 
if  they  or  he  shall  so  think  fit,  direct  any  incLuiries  on  these  or  other 
matters  before  making  the  appointment  (nn). 

(«»)  This  rule  was  added  by  E.  S.  C,  October,  1884.    See  mtte,  p.  177. 

n.  Eeoeivebs. 

16.  Where  an  order  is  made  directing  a  receiver  to  be  appointed,  Eeoeiverto 
unless  otherwise  ordered,  the  person  to  be  appointed  shall  first  give  ^^^  security, 
security,  to  be  allowed  by  the  Court  or  a  judge  and  taken  before  a 
person  authorised  to  administer  oaths,  duly  to  account  for  what  he 
shall  receive  as  such  receiver,  and  to  pay  the  same  as  the  Court  or 
judge  shall  direct ;  and  the  person  so  to  be  appointed  shall,  unless 
otherwise  ordered,  be  allowed  a  proper  salary  or  allowance.    Such 
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security  shall  be  by  recognizance  in  the  rorm  No.  21  in  Appendix  L., 
unless  the  Court  or  a  judge  shall  otherwise  order  (o). 

(o)  This  rule  is  taken  from  Cons.  Ord.  XXIV.  r.  1.  .  .       ". 

The  receiver's  allowance  depends  on  the  degree  of  difficulty  or  facility  with  which 
the  rents  are  collected  {i)«y  v.  Croft,  2  Beav.  488).  The  maximum  allowance  is 
usually  51.  per  cent.  (Seton,  425).  But  for  extraordinary  trouble  and  expenses  an 
additional  allowance  may,  by  express  order,  be  made  (Fotts  v.  LeigJtton,  15  Ves.  276 ; 
Re  Ormsby,  1  B.  &  B.  189 ;  Malcolm  v.  0'  Gallaghan,  3  M.  &  Cr.  52).  Wbere  a  receiver 
has  been  appointed  and  received  rents  with  the  knowledge  of  a  mortgagee,  the  latter 
is  only  entitled  to  the  rents  in  the  receiver's  hands  after  deduction  of  his  remimera- 
tion  and  expenses  {Bavy  v.  Friee,  W.  N.  (1883},  226). 

The  security  usually  required  is  the  recognizance  of  the  receiver,  together  with 
two  sureties  for  double  the  amount  of  the  annual  income  (Seton,  426  ;  Mead  v.  Zord 
Orrery,  3  Atk.  237) .  In  certain  cases  a  receiver  may  be  appointed  on  his  own  recogni- 
zances only  ( Wilson  v.  Wilson,  11  Jur.  793) ,  and  in  some  cases  without  recognizances  ; 
see  Bainhrigge  v.  Blair,  3  Beav.  424  ;  Manners  v.  Furze,  1 1  Beav.  30  ;  Hyde  v.  Warden, 
1  Ex.  D.  309  ;  Taylor  v.  Eclcersley,  2  Ch.  D.  302.  If  parties  not  competent  to  con- 
sent are  interested,  security  must  always  be  given  {Tylee  v.  Tylee,  17  Beav.  S83)., 

The  sureties  must  be  persons  resident  in  England,  even  where  the  property  to  be 
collected  lies  out  of  the  country  {Cockburn  v.  Raphael,  2  S.  &  S.  453).  The  sureties 
are  liable  for  interest  as  well  as  the  receiver  [Dawson  v.  Raynes,  2  Russ.  466),  and 
for  costs  of  proceedings  against  the  receiver,  and  to  appoint  a  new  one  (Fx  parte 
Mansell,  3  J.  &  Lat.  351  ;  and  see  Re  Zockey,  2  Ph.  509).  As  to  the  surety's  lien  on 
the  receiver's  property,  see  Brandon  v.  Brandon,  7  W.  R.  250. 

A  receiver  is  not  constituted  receiver  till  he  has  given  security  [Edwards  v. 
Edwards,  2  Ch.  B.  291,  explained  in  Ex  parte  Evans,  13  Ch.  D.  262). 

As  to  the  jurisdiction  over  defaulting  receivers,  see  Bristowe  v.  Needham,  1 1 W.  R. 
926  ;  Brandon  v.  Brandon,  1  Dr.  &  Sm.  16 ;  Dixon  v.  Wilkinson,  4  Drew.  614  ;  4  De 
G.  &  J.  508. 

A  receiver  who  keeps  money  in  his  hands  even  for  a  quarter  of  a  year  after  it 
ought  to  have  been  paid  in,  will  be  charged  with  interest  [Fletcher'v.  Dodd,  1  Ves. 
jun.  85).  Interest  may  be  charged  though  the  accounts  have  been  settled  [Hicks  v. 
Hicks,  3  Atk.  274 ;  Fletcher  v.  Dodd) ;  and  even  though  the  receiver  has  been  dis- 
charged [Harrison  v.  Boydell,  6  Sim.  211,  where  the  receiver  having  failed  to  pay  in 
his  balance  was  ordered  to  pay  the  same  and  the  amount  allowed  for  his  salary  with 
interest) . 

Under  the  old  practice  it  was  held  that,  unless  the  objection  to  the  allowance  of 
poundage  to  the  receiver  was  raised  before  the  Master,  ike  Court  would  not  enter 
into  it  [Ward  v.  Swift,  8  Hare,  139). 

Wbere  the  default  was  made  by  the  executors  of  a  receiver  (see  Ludgator  v.  Channell, 
3  M.  &  Gr.  175),  it  was  held  by  V.-C.  Knight-Bruce  that  they  ought  only  to  be 
charged  with  interest  at  4/.  per  cent.  [Clements  v.  Beresford,  10  Jur.  771). 

A  receiver  being  in  the  position  of  a  quasi  trustee,  will  not  be  allowed  to  make 
interest  on  the  balance  in  his  hands  [Shaw  v.  Rhodes,  2  Russ.  529  ;  and  see  Drever 
V.  Maudsley,  8  Jur.  547  ;  Earl  of  Lonsdale  v.  Church,  3  B.  C.  C.  41) ;  and  will  be 
answerable  for  the  loss  of  monies  with  the  control  of  which  he  has  parted,  ex.  gr. , 
monies  deposited  in  a  bank  in  the  name  of  his  sureties  [Salway  v.  Salway,  2  Russ.  & 
M.  215  ;  on  appeal  to  the  House  of  Lords,  9  Bligh,  N.  S.  181,  sub  nom.  White  v. 
Baugh).  So,  if  he  remits  the  money  to  his  own  credit  at  his  banker's,  and  the 
banker  fails  {Wren  v.  Kirton,  11  Ves.  377).  So,  if  he  places  it  in  what  he  knows  to 
be  improper  hands  [Knight  v.  J^rd  Flymouth,  3  Atk.  480).  Secus,  if  the  money  be 
paid  to  a  person  apparently  solvent  at  the  time  for  the  purpose  of  its  safe  trans- 
mission [ibid.)  or  for  safe  custody  (see  3  Ves.  566,  and  Salway  y.  Salway,  4  Russ.  60). 
A  receiver,  being  a  trustee  of  the  money  due  from  him,  cannot  as  against  the  persons 
entitled  thereto  plead  the  Statute  of  Limitations  [Seagram  v.  Tuck,  18  Ch.  D.  296). 

For  the  form  here  referred  to,  see  infra. 


Adjournment       17.  Where  any  judgment  or  order  is  pronounced  or  made  in  Court 
for°rTOeive™to  S'PPoi'itiiig  ^  person  therein  named  to  he  receiver,  the  Couxt  or  a  judge 
give  security,   may  adjourn  to  chambers  the  cause  or  matter  then  pending,  in  order 
that  the  person  named  as  receiver  may  give  security  as  in  the  last  pre- 
ceding rule  mentioned,  and  may  thereupon  direct  such  judgment  or 
order  to  be  drawn  up  (jo). 

(pj  This  rule  is  new. 
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18.  "Wlien  a  receiver  is  appointed  witli  a  direction  tliat  lie  sliall  pass       Oi-d,.  L. 
accounts,  thfe  Court  or  judge  sliall  fix  the  days  upon  -wMcli  he  shall  Appointing" 
(annually,  or   at  longer  or   shorter  periods),   leave   and  pass  such  days  for 
accounts,  and  ateo  the  days  upon  which  he  shall  pay  the  balances  ieaTO^and°pa8s 
appearing  due  on  the  accounts  so  left,  or  such  part  thereof  as  shall  be  accounts  and 
certified  as  proper  to  be  paid  by  him.     And  with  respect  to  any  such  P^^     _  anoes. 
receiver  as  shall  neglect  to  leave  and  pass  his  accounts  and  pay  the  ng™;^,,^?^ 
balances  thereof  at  the  times  so  to  be  fixed  for  that  purpose  as  afore- 
said, the  judge  before  whom  any  such  receiver  is  to  account  may  from 

time  to  time,  when  his  subsequent  accounts  are  produced  to  be 
examined  and  passed,  disallow  the  salary  therein  claimed  by  such 
receiver,  and  may  also,  if  he  shall  think  fit,  charge  him  with  interest 
at  the  rate  of  5^.  per  cent,  per  annum  upon  the  balances  so  neglected 
to  be  paid  by  him  during  the  time  the  same  shall  appear  to  have  re- 
mained in  the  hands  of  any  such  receiver  (y). 
» 
(j)  This  rule  is  taken  from  Cons.  Ord.  XXIV.  r.  2.  See  note  to  rule  16,  ante, 
p.  472. 

19.  Eeceivers'  accounts  shall  be  in  the  !Form  No.  14  in  Appendix  L.,  Form  of 
with  such  variations  as  circumstances  may  require  (r).  aocoun  s. 

(r)  For  this  form,  see  infra. 

20.  Every  receiver  shall  leave  in  the  Chambers  of  the  judge  to  whom  Accounts  to 
the  cause  or  matter  is  assigned  his  account,  together  Vfith  an  affidavit  chambers, 
verifying  the  same  in  the  Eorm  No.  22  in  Appendix  L.,  with    such 

-  variations  as  circumstances  may  require.  An  appointment  shall  there- 
upon be  obtained  by  the  plaintifE  or  person  having  the  conduct  of  the 
cause  for  the  purpose  of  passing  such  account  (s). 

(«)  Cf.  Cons.  Ord.  XXIV.  r.  3.    For  this  form,  see  infra. 

21.  In  case  of  any  receiver  failing  to  leave  any  account  or  affidavit.  Default  by 
or  to  pass  such  account,  or  to  make  any  payment,  or  otherwise,  the  [eaXg  ot 
receiver  or  the  parties,  or  any  of  them,  may  be  required  to  attend  at  passing 
Chambers  to  show  cause  why  such  account  or  affidavit  has  not  been  ^the^e?' 
left,   or  such  account  passed,  or  such  payment  made,  or  any  other 

proper  proceeding  taken,  and  thereupon  such  directions  as  shall  be 
proper  may  be  given  at  Chambers  or  by  adjournment  into  Court, 
including  the  discharge'  of  any  receiver  and  appointmenj;  of  another, 
and  payment  of  costs  {t). 

(t)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  23. 

22.  A  certificate  of  the  chief  clerk  stating  the  result  of  a  receiver's  Eesult  of 
account  shaU  from  time  to  time  be  taken.     Form  3  in  the  Appendix  ^'^.^'t^^^ 
hereto  shaU  be  substituted  for  Form  22  in  Appendix  L.  {it).  certffied. 

(tt)  This  rule  is  substituted  for  the  original  r.  22  by  E.  S.  C,  October,  1884. 


accounts. 
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Ord.  L. 

Acoounta  of 
liquidators. 

Accounts  of 
guardians. 


m.   LiQTJIDATOBS. 

23.  The  accounts  of  liqtddators  sliall  be  passed  and  verified  in  the 
same  manner  as  is  by  this  order  directed  as  to  receivers'  accounts. 

24.  The  accounts  of  guardians  shalL  be  passed  and  verified  in  the 
same  manner  as  is  by  this  order  directed  as  to  receivers'  accounts  («). 

(u)  This  rule  was  added  by  E.  S.  C,  October,  1884. 


OEDEE  LI. 

Sai/Es  bt  the  Cotjbt. 


Order  for  sale 
of  real  estate. 


I. — In  the  Chancery  Division. 

1.  If  in  any  cause  or  matter  relating  to  any  real  estate,  it  shall 
appear  necessary  or  expedient  that  the  real  estate  or  any  part  thereof 
should  be  sold,  the  Court  or  a  judge  may  order  the  same  to  be  sold, 
and  any  party  bound  by  the  order  and  in  possession  of  the  estate,  or 
in  receipt  of  the  rents  and  profits  thereof,  shall  be  compelled  to  deliver 
up  such  possession  or  receipt  to  the  purchaser,  or  such  other  person  as 
may  be  thereby  directed  («). 

(»)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852, 15  &  16  Vict.  o.  86, 
s.  55  (now  repealed),  but  is  more  extensive.  The  following  oases  may  be  con- 
sulted on  that  section: — London  ^  County  SanMng  Company  v.  Dover,  11  Ch.  D. 
204  ;  Bell  v.  Turner,  2  Ch.  D.  409  ;  Tulloch  v.  TuUoch,  3  Eq.  574 ;  Prince  v.  Cooper, 
16  Beav.  546  ;  Seath  v.  Fisher,  17  W.  E.  69  ;  Martin  v.  Sadlow,  1  W.  E.  101. 

In  a  suit  to  execute  the  trusts  of  a  will  the  Court  may  direct  a  sale  to  raise  the 
costs  of  the  suit,  eyen  though  some  of  the  plaintiffs  are  infants  {Mandeno  y.  Mandeno, 
Eay,  App.  ii. ;  Swaa  v.  Webb,  1  "W.  E.  90)  ;  but  not  against  the  wiU  of  a  person 
beneficially  interested  who  submits  to  pay  his  share  of  the  costs  (Zees  v.  Zees, 
15  Eq.  151). 

A  sale  win  not  be  ordered  under  this  rule  unless  the  Court  is  satisfied  that  it  is 
really  "necessary  or  expedient"  {Miles  v.  Jarvis,  W.  N.  (1883),  203). 

As  to  directing  a  sale  in  a  mortgage  action  see  the  Conveyancing  Act,  1881, 
sect.  25,  and  notes  thereto,  ante,  p.  116. 


Eeference  to 
conveyancing 
counsel  on 
sale  by  the 
Court. 


2.  Before  any  estate  or  interest  shall  be  put  up  for  sale  under  a 
judgment  or  order,  an  abstract  of  the  title  shall  unless  otherwise 
ordered  be  laid  before  some  conveyancing  counsel  approved  by  the 
Court  or  judge  for  his  opinion  thereon,  to  enable  proper  directions  to 
be  given  respecting  the  conditions  of  sale  and  other  matters  connected 
with  the  sale.  Tbe  conditions  of  eale,  shall  specify  a  time  for  the 
delivery  of  the  abstract  of  title  to  the  purchaser  or  to  a  solicitor  (w). 

{le)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1862,  sect.  56,  now 
repealed.  As  to  the  discretion  of  the  Court  under  that  section,  see  Gibson  v.  Woolla/rd, 
6  De  G.  M.  &  Qc.  835. 


Sale,  how  to 
be  effected. 


3.  Where  a  judgment  or  order  is  given  or  made,  whether  in*Oourt 
or  in  chambers,  directing  any  property  to  be  sold  unless  otherwise 
ordered,  the  same  shall  be  sold  with  the  approbation  of  the  judge  to 
whom  the  cause  or  matter  is  assigned,  to  the  best  purchaser  that  can 
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be  got,  the  same  to  be  allowed  by  the  judge,  and  all  proper  parties      Ord.  LI. 
shall  join  in  the  sale  and  conveyance  as  the  judge  shall  direct  (x). 

{x)  This  rule  is  taken  from  Cons.  Ord.  XXSV.  r.  13,  now  repealed. 

The  judge  may  (1)  fix  reserved  biddings  upon  a  sale,   (2)  direct  deposits  to  be  Questions  as 
made,  and  appoint  persons  to  receive  the  same,  and  (3)  receive  proposals  for  private  to  sale  con- 
conlract.  sidered  in 

The  conduct  of  the  sale  is  ordinarily  entrusted  to  the  plaintiflE  {Knott  v.  Cottee  chambers.  - 
yNo.  4),  27  Beav.  33),  even  though  he  would  not  have  been  entitled  thereto  accord-  Conduct  of 
ing  to  the  contract  if  performed  without  suit  {Sale  y.  Hamilton,  10  Hare,  App.  vii.).  g^le. 
When,  however,  it  appears  to  be  for  the  benefit  of  all  parties  it  may  be  given  to  a 
defendant  {Knott  v.  Cottee).    When  a  sale  is  directed,  every  party  to  the  suit  having 
the  title  deeds  is  bound  to  facilitate  the  sale  {ibid.). 

As  to  the  conduct  of  a  sale  in  an  action  for  administration,  or  for  execution  of 
trusts,  see  Ord.  L.  r.  10,  ante,  p.  470. 

When  the  conduct  of  a  sale  has  been  given  to  one  party,  no  other  party  will  be 
allowed  to  interfere  in  any  way  without  the  leave  of  the  Court  {Dean  v.  Wilson,  10 
Ch.  D.  136). 

A.  purchaser  under  a  decree  cannot  generally  take  possession  {Sutton  v.  Mansell,  EfEect  of 
2  Beav.  260),  or  pay  his  money  into  Court  {Denning  v.  Senderson,  1  De  G-.  &  Sm.  taking  posses- 
689),  without  accepting  the  title ;  but  see  Dempsey  v.  Dempsey,  1  De'Gr.  &  Sm.  691.  sionor  paying 
And  an  application  to  pay  the  money  into  Court,  and  to  be  let  into  possession  purchase- 
without  prejudice  to  objeoiions  to  the  title,  will  be  refused  {Rutter  v.  Marriott,  10  money  into 
Beav.  33;  but  see  Marfell  v.  Rudge,  2  T.  &  Coll.  Exch.  E.  566).    A  purchaser  Court  upon 
under  a  decree  is  entitled  to  his  costs  wheax  the  title  is  bad  {Smith  v.  Nelson,  2  objections  for 
S.  &.  S.  657).  -  title. 

If  the  estate  is  not  sold,  there  must  be  a  new  sale  by  auction,  unless  the  judge  Qnsb&  where 
authorises  a  sale  by  private  tender  or  otherwise  {'Berry  v.  Gibbons,  15  Eq.  ISO).  ^m~  y^^ 

The  practice  of  opening  the  biddings  on  a  sale  by  the  Court  was  abolished,  except 
in  cases  of  fraud,  by  the  Sale  of  Land  by  Auction  Act,  1867,  30  &  31  Vict.  c.  48,   Opening 
s.  7  of  which  enacts,  that  "The  practice  of  opening  the  biddings  on  any  sale  by  biddings 
auction  of  land  under  or  by  virtue  of  any  order  of  the  High  Court  of  Chancery  shall,   aboUshed.  _ 
from  and  after  the  time  appointed  for  the  commencement  of  this  Act  (viz.,  Aug.  1,    30  &  31  Vict. 
1867),  be  discontinued,  and  the  highest  bond  fide  bidder  at  such  sale,  provided  he  •;•  48,  ss.  7-9. 
shall  have  bid  a  sum  equal  to  or  higher  than  the  reserved  price  (if  any),  shall  be 
declared  and  allowed  the  purchaser,  unless  the  Court  or  judge  shall,  on  the  ground  Except  in 
of  fraud  or  improper  conduct  in  the  management  of  the  sale,  upon  the  application  of  any  cases 
person  interested  in  the  land  (such  application  to  be  made  to  the  Court  or  judge  of  fraud, 
before  the  chief  clerk's  certificate  of  the  result  of  the  sale  shall  have  become  binding), 
either  open  the  biddings,  holding  such  bidder  bound  by  his  bidding,  or  discharge 
bim  from  being  the  purchaser,  and  order  the  land  to  be  resold  upon  such  terms  as  to 
costs  or  otherwise  as  the  Court  or  judge  shall  think  fit." 

Sect.  6  of  the  same  Act  enacts,  thkt  "  the  particulars  or  conditions  of  sale  by 
auction  of  any  land  shall  state  whether  such  lamd  will  be  sold  without  reserve,  or 
subject  to  a  reserved  price,  or  whether  a  right  to  bid  is  reserved  ;  if  it  is  stated  that 
such  land  will  be  sold  without  reserve,  or  to  that  efiect,  then  it  shall  not  be  lawful 
for  the  seller  to  employ  any  person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take 
knowingly  any  bidding  from  any  such  person." 

In  order  to  entitle  parties  to  open  the  biddings  after  a  sale  by  auction  under  the  Or  misconduct 
Court  since  the  passing  of  this  Act,  there  must  be  either  fraud  or  such  misconduct  bordering  on 
as  borders  •  on  fcaud ;  and  for  a  consideration  of  the  ciromnstanoes  necessary  to  fraud, 
justify  the  presumption  of  such  misconduct,  see  Delves  v.  Dehes,  20  Eq.  77  ;  Brown 
Y.  Oakshott,  W.  N.  (1869),  207  ;  Griffiths  v.  Jones,  15  Eq.  279  ;  Guest  v.  Smith,  5  Oh. 
581,  where  the  purchaser  was  by  reason  of  his  fiduciary  position  disqualified. 
The  principle  of  the  Act  applies  equally  to  a  sale  by  private  contract  entered  into 
under  the  sanction  of  the  Court  {Re  Sartlett,  16  Ch.  D.  561). 

Ah  to  the  position  of  the  solicitor  to  one  of  the  parties  to  the  suit  who  {i.e.,  the 
solicitor)  has  obtained  leave  to  bid  and  his  duty  to  disclose  to  the  Court  facts 
within  his  knowledge,  see  Boswell  y.  Coaks,  27  Ch.  D.  424 ;  23  Ch.  D.  302. 

4.  Affidavits  for  the  purpose  of  enabling  the  judge  to  fix  reserved  Affidavits  as 
biddings  shall  state  the  value  of  the  property  by  reference  to  an  ex-  ^^^^^^^ 
Mbit  containing  such  value,  so  that  the  value  may  not  be  disclosed  by 
the  affidavit  when  filed  {y).  • 

(y)  This  and  the  two  foUovnng  rules  are  taken  from  the  Eegulations  as  to  Busi- 
ness, August  8,  1857,  rr.  13—15. 
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Ord.  LI.  5.  As  soon  as  particulars  and  conditions  of  sale  settled  at  eliamTDers 

Particiilars  ^^^^  heen  printed,  two  prints  thereof,  certified  by  the  solicitor  to  be 
and  conditions  correct  prints  of  the  particulars  and  conditions  settled  at  the  judge's 
°  ^  ®'  chambers,  shall  be  left  at  chambers  (z). 

(z)  See  note  to  rule  4. 


Affidayit  of 
result  of  sale. 


6.  An  office  copy  of  the  affidavit  of  the  person  appointed  to  sell  of 
the  result  of  the  sale,  with  the  bidding  paper  and  particulars  therein 
referred  to,  shall  be  left  at  chambers  at  least  one  clear  day  before  the 
day  appointed  for  settling  the  certificate  of  the  result  of  the  sale  (o). 

(a)  See  note  to  rule  4, 


II. — Conveyancing  Counsel. 

Court  or  7.  The  Court  or  a  judge  may  refer  to  the  conveyancing  counsel  of 

takf  t^*'^  the  Court  any  matter  relating  to  the  investigation  of  the  title  to  an 
opinion  of  estate  with  a  view  to  an  investment  of  money  in  the  purchase  or  on 
comsefof  "^  mortgage  thereof,  or  with  a  view  to  a  sale  thereof,  or  to  the  settlement 
Court.  «  of  a  draft  of  a  conveyance,  mortgage,  settlement,  or  other  iastrument, 

or  any  other  matter  which  the  Court  or  judge  may  think  fit  to  refer, 
and  may  receive  and  act  upon  the  opinion  given  m  the  matter  re- 
ferred (5). 

(J)  See  note  to  next  rule. 


Objections  to 
opinion  to  be 
disposed  of 
in  chambers 
or  in  Court. 

Conveyancing 
counsel  of  the 
Court. 


Fees  of 

conveyancing 

counsel. 

Model  oon- 
Teyance. 


To  approve 
deeds  where 
infants,  &c., 
are  interested. 


When  con- 
veyancing 
counsel  dis- 
pensed with. 


8.  Any  party  may  object  to  the  opinion  given  by  any  conveyaneiag 
counsel,  and  thereupon  the  point  in  dispute  shall  be  -disposed  of  by  the 
judge  at  chambers  or  in  court,  as  be  may  think  fit  (c). 

(c)  This  and  the  preceding  rule  are  taken  from  the  Master  in  Chancery  Abolition 
Act,  1852,  15  &  16  Vict.  c.  80,  s.  40,  nowrepealed.  Section41  of  that  Act  empowers 
the  Lord  Chancellor  to  nominate  any  number  of  conveyaneiag  counsel  in  actual 
practice,  not  less  than  six,  who  shall  have  practised  as  such  for  ten  years  at  least, 
to  be  the  conveyancing  counsel  of  the  Court. 

As  between  the  vendor  and  the  purchaser  the  conveyancing  counsel  of  the  Court 
must  be  treated  as  the  agent  of  the  vendor  (Ee  Banister,  12  Ch.  D.  131). 

The  fees  of  the  conveyancing  counsel  are  in  the  taxing  master's  discretion  {Sumsey 
V.  Riimsey,  21  Beav.  40). 

Where  land  is  ordered  to  be  sold  in  lots,  and  one  conveyance  has  been  settled  by 
the  conveyancing  counsel,  it  may  be  adopted  by  the  chief  clerk  for  all  the  other  lots 
in  cases  where  no  special  circimistanoes  exist  to  render  such  a  course  inconvenient 
(iJ«^«,  4K.'&  J.  268). 

The  judge  in  chambers  wiU,  in  a  proper  case,  direct  the  opinion  of  one  of  the 
oonveyanoing  counsel  to  be  taken  [Yates  v.  Plumhe,  2  Sm.  &  Gr.  174). 

In  ordinary  cases,  where  a  deed  has  to  be  approved  by  the  Court,  the  Court  has  a 
discretion  whether  it  will  refer  a  matter  to  the  conveyanciijg  counsel  or  not,  see 
Blaxland  v.  Blaxland,  9  Hare,  App.  Ixviii.  ;  but,  as  a  general  rule,  where  infants  or 
persons  tmder  disability  are  concerned,  the  title  is  referred  to,  or  the  conveyance 
settled  by,  the  conveyancing  counsel. 

As  to  the  manner  of  settling  deeds  to  be  executed  by  incapacitated  persons  under 
the  decree  of  the  Court,  see  Survey  v.  Brooke,  9  Hare,  App.  xi.  ;  Ue  Bennett,  18 
Jut.  33  ;  Fegg  v.  Wisden,  16  Jur.  1105. 

Where  the  expense  of  a  reference  toJ^he  conveyancing  counsel  would  have  been 
out  of  proportion  to  the  amount  to  be  settled,  the  trusts  were  inserted  in  the  order 
on  the  petition  {Chamierlain  v.  Chamberlain,  1  Sm.  &  GrifE.  App.  xxviii.)  ;  nor  is  it 
an  imperative  rule,  that  the  title  of  land  in  which  the  purchase  monies  of  settled 
lands  are  about  to  ■  be  Invested  must  in  every  case  be  laid  before  the  conveyancing 
counsel  of  the  Court. 
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9.  The  business  to  be  referred  to  the  conveyancing  counsel  of  tlie      Ord.  LI. 
Court  shall  be  distributed  among  them  in  rotation  by  the  first  clerk  to  Business 
the  registrars  of   the  Chancery  Division,  and  in  his  absence  by  the.  referred  to 
second  clerk,  and  in  the  absence  of  the  first  and  second  clerks,  by  such  oomBeUo™f 
of  the  other  clerks  to  the  registrars  as  the  senior  registrar  may  deter-  distributed  in 
mine(^).  ™***^°'^- 

{d)  This  and  tKe  four  following  rules  reproduce  Cons.  Ord.  II.  rr.  1 — 5. 

10.  The  clerk  making  such  distribution  shaU  be  responsible  for  the  Duty  of  clerk 
business  being  distributed  according  to  regular  and  just  rotation,  and  ^gtribution. 
in  such  manner  as  to  keep  secret  from  all  persons  the  rota  or  succes- 
sion of  conveyancing"  counsel  of  the  Court,  and  it  shall  be  his  duty  to 

keep  a  record  of  the  references  with  proper  indexes,  and  to  enter 
therein  all  such  references,  with  the  dates  when  the  same  are  made. 

11.  "When  any  business  is  referred  to  the  conveyancing  counsel  of  Opinion,  &o. 
the  Court,  a  short  memorandum  or  minute  of  the  order  of  reference  °  °^°J^'^' 

'  ^  ^  ^  ancmg  coun- 

shall  be  prepared  and  signed  by  the  registrar  if  made  in  Court,  or  by  sel,  how 

the  chief  clerk  if  made  in  chambers,  and  the  party  prosecuting  the  o"*^™^- 
order,  or  his  solicitor,  shall  take  the  memorandum  or  minute  to  the 
registrar's  clerk,  whose  duty  it  is  to  make  such  distribution  as  afore- 
said, and  such  clerk  shaU.  add  at  the  foot  thereof  a  note  specifying 
the  name  of  the  conveyancing  counsel  of  the  Court  in  rotation  to  whom 
the  business  is  to  be  referred,  and  the  memorandum  or  minute  shall  be 
left  by  the  party  prosecuting  the  order,  or  his  solicitor,  with  the  con- 
veyancing counsel,  and  shaU  be  a  suflELcient  authority  for  him  to  pro- 
ceed with  the  business  so  referred. 

12.  In  case  the  conveyancing  counsel  of  the  Court  in  rotation  shall,  Wtere 
from  iUness  or  from  any  other  cause,  be  unable  or  decline  to  accept  rotation  un- 
the  reference,  the  same  shall  be  offered  to  the  other  conveyancing  able  to  act. 
counsel  of  the  Court  successively  according  to  their  seniority  at  the 

bar,  until  some  one  of  them  shall  accept  the  same. 

13.  The  judge  may,  if  he  thinks  fit,  direct  or  transfer  a  reference  to  Eeferenoe  to 

any  one  in  partieiilar  of  the  conveyancing  counsel  of  the  Court  (e).       '  ti°uS:^f'^' 

(e)  See  Se  Martin,  22  L.  J.  Ch.  248.  .oonveyanoing 

'  counsel. 

[Rules  14 — 16  of  this  order  apply  only  to  Admiralty  actions.] 


OEDEE  LII. 

Motions  xscd  othee  Applications. 

1.  "Where  by  these  rules  any  application  is  authorised  to  be  made  Motions 
to  the  Court  or  a  judge,  such  application,  if  made  to  a  Divisional 
Court  or  to  a  judge  in  Court,  shall  be  made  by  motion  (/). 

(/)  The  evidence  on  motion  or  petition  may  be  given  by  affidavit ;  see  Ord.  Evidence  on 
XXXVIII.  r.  1,  ante,  p.  433.  motions. 

After  a  motion  has  been  opened  no  addition  can  be  made  to  the  evidence,  except 
as  a  matter  of  indulgence  {/aeoba  v.  Srett,  20  Eq.  p.  5). 
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Ord.  LH. 

Costs  of 
motioiis. 

Greneral  rules. 


Where  no 
order  is  made 
as  to  costs. 


Where  costs 
are  reserved 
till  hearing'. 


Eight  of 
parties  served 
to  costs  of 
appearance. 


Gross  sum  in 
lieu  of  taxed 
costs. 
Motion  to 
discharge 
prisoner. 

Costs  of 

abandoned 

motion. 

Cons.  Ord. 
XL.  r.  23. 


In  disposing  of  the  costs  of  a  motion  in  an  action,  the  Court  is  generally  guided 
by  the  folio-wing  rules,  laid  down  in  1823  by  V.-C.  Sir  John  Leach,  1  Sim.  &  St. 
357:  — 

1.  That  the  party  making  a  successful  motion  is  entitled  to  his  costs,  as  costs  in 
the  action  [Moimsey  v.  Harl  of  Lonsdale,  10  Eq.  557  ;  6  Ch.  141),  but  the  party  op- 
posing it  is  not  entitled  to  his  costs  as  costs  in  the  action.  [This  rule  does  not  apply 
where  the  motion  is  occasioned  by  the  default  of  the  moving  party  ;  see  Morgan  Sc 
Wurtzburg  on  Costs,  51,  or  where  he  is  seeking  an  indulgence,  e.g.,  to  stay  pro- 
ceedings pending  an  appeal.] 

2.  That  the  party  maiing  a  motion  which  fails  is  not  entitled  to  his  costs,  as  costs 
in  the  action ;  but  the  party  opposing  it  is  entitled  to  his  costs,  as  costs  in  the 
action.     See  Corcoran  v.  Witt,  13  Bq.  53  ;  25  L.  T.  653. 

3.  That  where  a  motion  is  made  by  one  party,  and  not  opposed  by  the  other,  the 
costs  of  both  parties  are  costs  in  the  action.  [This  rule  does  not  apply  where  the 
motion  is  rendered  necessary  by  the  other  party's  default,  Morgan  &  Wirrtzburg, 
64,  e.g.,  on  motions  to  dismiss-for  want  of  prosecution,  or  to  commit  for  contempt 
or  to  discharge  an  irregular  order.] 

The  above  rules  are  now  followed  when  the  order  is  silent  as  to  costs  ;  but  there 
are  exceptions :  e.  g.,  where  a  motion  for  an  injunction  to  stay  the  infringement  of 
a  patent  was  ordered  to  stand  over  -until  after  the  trial  of  an  action,  nothing  being 
said  as  to  costs,  and  the  plaintijBE  failed  in  establishing  the  validity  of  the  patent,  it 
was  held,  on  the  bill  being  dismissed  -with  costs,  that  the  defendant's  costs  of  the 
motion  were  costs  in  the  cause  [Betts  v.  Clifford,  1  J.  &  H.  74). 

Where  a  motion  was  adjourned  to  the  trial,  nothing  being  said  as  to  costs,  and  at 
the  trial  the  plaintifE  got  judgment  -with  costs,  the  taxing  master  refused  to  allow 
him  the  costs  of  the  motion,  and  the  plaintiff  only  obtained  them  on  a  subsequent 
application  to  the  judge  {Fritz  v.  Sohson,  14  Ch.  D.  542  ;  28  W.  E.  722  ;  42  L.  T. 
677  ;  see  also  Viney  v.  Chaplin,  3  De  G.  &  J.  282  ;  Mounsey  v.  Earl  of  Lonsdale) . 

The  costs  of  an  interlocutory  motion  which  rests  upon  affidavits  which  may  be 
displaced  by  evidence  in  the  cause,  -will,  as  a  general  rule,  he  reserved  till  the  hearing 
{Waring  v.  Manchester,  Sheffield  and  Lincolnshire  Ey.  Co.,  14  Jur.  613 — 616.  See 
Jones  V.  Batten,  10  Hare,  App.  xi.).  And  it  is  a  useful  precaution  to  ask  that  the 
costs  may  be  reserved,  not  simply  until  the  hearing,  but  tmtil  the  hearing  or  fwrther 
order ;  otherwise  there  may  be  a  difficulty  in  obtaining  them,  if  the  action  be  dis- 
missed -without  ever  coming  to  trial ;  see  Ei/mbold  v.  Forteath,  4  Jur.  N.  S.  608. 
Where  an  action  is  dismissed  with  costs  this  includes  all  costs  reserved  {Sodges  v. 
Bodges,  25  W.  E.  162  ;  Mem.  W.  N.  (1876),  271).    • 

"  It  is  the  common  course  that  where  a  party 'asks  for  something  he  is  entitled 
to,  and  also  for  something  that  he  is  not  entitled  to,  he  pays  the  costs  of  the  motion 
though  he  succeeds  "  {per  Lord  Langdale  in  Lancashire  v.  Lancashire,  9  Beav.  130  ; 
and  see  Sturch  v.  Ygtmg,  5  Beav.  557). 

Costs  may  be  given  though  not  asked  for  by  the  notice  of  motion  ( Clarke  v.  Jacques, 
11  Beav.  623  ;  Butler  v.  Gardener,  12  Beav.  525  ;  Dawson  v.  Jay,  2  W.  E.  698),  but 
semile,  not  if  the  respondent  does  not  appear  {Fratt  v.  Walker,  19  Beav.  281). 

Parties  served  -with  a  notice  of  motion  are  not,  according  to  the  modem  practice 
of  the  Court,  entitled  to  appear  merely  to  ask  for  their  costs  {Campbell  v.  Holyland, 
7  Ch.  D.  166),  though  the  old  rule  was  different  {Seneage  v.  Aikin,  1  J.  &  W.  377 ; 
Bamford  v.  Watts,  2  Beav.  202) ;  but  if  they  have  any  real  interest  in  the  matter 
which-wUl  justify  their  appearing,  they  -wiU  be  entitled  to  their  costs. 

Where,  however,  a  parfy  was  served  -without  any  intimation  that  he  need  not 
appear,  Jessel,  M.  E.,  allowed  him  40s.  costs  {Campbell  v.  Holylamd) ;  probably  he 
would  only  get  30s.  under  the  present  rules ;  see  Ord.  LXV.  r.  27  (19).  The  proper 
course  is  for  the  moving  party,  when  he  serves  his  notice  of  motion  on  a  person  who 
has  no  interest,  to  tender  him  30s.  costs,  with  an  intimation  that  if  the  respondent 
appears  his  costs  -will  be  objected  to  ;  the  respondent  -wiU  then  appear  at  his  o-wn 
risk  as  to  costs.     See  Morgan  &  Wurtzburg  on  Costs,  p.  67. 

As  to  directing  payment  of  a  sum  in  gross  in  lieu  of  taxed  costs,  see  Ord.  LXV. 
1.  23,  post. 

A  motion  to  discharge  a  prisoner  from  custody  has  precedence  over  all  others 
{Ashton  V.  Shorroclc,  29  W.  E.  117). 

The  practice  as  to  the  costs  of  an  abandoned  motion  is  laid  down  by  Cons.  Ord. 
XL.  r.  23,  which  is  stiU  followed,  though  the  rule  itself  haa  been  repealed.  The 
rule  was  as  follows : — 

Where  a  party  gives  a  notice  of  motion  and  does  not  move  accordingly,  he  shall 
pay  to  the  other  side  costs  to  be  taxed  by  the  taxing-master,  unless  me  Court 
itself  shall  direct,  upon  production  of  the  notice  of  motion,  what  sum  shall  be  paid 
for  costs. 

This  rule  was  acted  upon  under  the  new  practice  {Berry  v.  Exchange  Trading  Co., 
1  Q.  B.  D.  77 ;  45  L.  J.  Q.  B.  D.  224). 
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A  motion  is  abandoned—  Ord.  LII. 

^«J  IX  tue  plamtiit  amends,  and  gives  a  new  notice  of  motion  [Eccles  v.  liverpool 


Mrough  Sank,  Johns.  402 ;  ioMdow  »«<?  Blackwall  Ey.  Co.  v.  limehouse  Board  of  What  is  an 

J^N  t/        *  '''•■  ^^^  '  *'"*'*  '^-  -^''^''"'  ^^  "^-  ^-  ^^*]-  abandoned 

/D^  ]»  counsel  is  not  instructed  to  move  on  the  seal  day  mentioned  in  the  notice  motion. 
{Jte  Compton  Smith,  23  Beav.  284,  and  see  Wedderturne  y.  Llmelh/n,  13  W.  R.  939) ; 
and  a  motion  before  the  Appeal  Court  will  be  treated  as  abandoned  if  not  made 
when  caUed  on  {Turner  v.  Tmner,  15  Jur.  1165).  Where  the  motion  is  renewed  it 
wiU  not  be  heard  till  the  costs  of  the  abandoned  motion  have  been  paid  (Bellchamber 
V.  ffia»t,  3  Madd.  450  ;  and  see  OUfield  v.  Cobbett,  12  Beav.  91,  and  note  to  23  Beav. 
550,  joidL). 

When  the  party  giving  the  notice  of  motion  dies  before  it  is  brought  on,  and  his  Eepresenta- 
exeoutors  decline  to  proceed  with  the  motion,  the  other  side  is  not  entitled  to  the  tives  reviving 
costs  of  the  motion,  as  costs  of  the  abandoned  motion  or  as  costs  in  the  cause  [Lewis  and  not 
Y.  Armstrong,  3  M.  &  K.  69  ;  TFanier  v.  Armstrong,  4  Sim.  140).  moving. 

n  a  party  applies  for  the  costs  imder  this  rule  he  must  mention  the  abandoned  jjow  and 
notice  of  motion  to  the  Court,  and  produce  it  to  the  registrar  before  the  order  is  wTiPn  rnata 
drawn  up  {Withey  v.  Haigh,  3  Madd^437).  ^toZe  to 

it  IS  too  late  to  ask  for  the  costs  of  an  abandoned  motion  at  the  hearing,  or  at  beannliedfor 
least  on  speaking  to  minutes  {Eeeles  v.  Liverpool  Borough  Bank,  Johns.  402) ;  and 
see  Woodcock  v.  Oxford,  Worcester  and  Wolverhampton  B.y.  Co.,  17  Jur.  33,  where  it 
was  hdd  that  such  costs  were  to  be  applied  for  o»  the  seal  day  after  the  day  for  which 
the  notice  of  motion  was  givy}.  See,  too,  Fa>-quharson  v.  Pitcher,  4  Euss.  510,  where 
it  was  held  that  after  a  cause  has  been  dismissed  for  want  of  prosecution,  the 
plaintifE  cannot  obtain  the  costs  of  an  abandoned  motion ;  Wedderburne  v.  Llewellyn, 
13  W.  E.  939,  and  the  other  cases  cited  in  Morgan  &  Wurtzburg  on  Costs,  p.  65. 

2.  No  motion  or  application  for  a  rule  nisi  or  order  to  show  cause  No  appUoa- 

sliall  hereafter  be  made  in  any  action,  or  (a)  to   set  aside,  remit,  or  ^adefo^^ 

enforce  an  award,  or  (b)  for  attachment,  or  (c)  to  answer  the  matters  rule  nisi  or 

in  an  affidavit,  or  (d)  to  strike  off  the  roUs,  or  (e)  against  a  sheriff  to  "'^^^'^  *°  ^^""^ 

.    ,        '  >        ^   /     6  cause. 

pay  money  levied  under  an  execution. 

3.  Except  where  according  to  the  practice  existing  at  the  time  of  the  Notice  of 
passing  of   the  principal  Act  (y)  any  order  or  rule  might  be  made  ^iy^e^^el 
absolute  ex  parte  in  the  first  instance,  and  except  where  notwithstanding  in  certaia 
rule  2  a  motion  or  application  maybe  made  for  an  order  to  show  cause  '^^^^ 
only,  no  motion  shall  be  made  without  previous  notice  to  the  parties 

affected  thereby.  But  the  Court  or  a  judge,  if  satisfied  that  the  delay 
caused  by  proceeding  in  the  ordinary  way  would  or  might  entail  irre- 
parable or  serious  mischief,  may  make  any  order  ex  parte  {h)  upon  such 
terms  as  to  costs  or  otherwise,  and  subject  to  such  undertaking,  if  any, 
as  the  Court  or  judge  may  think  just ;  and  any  party  affected  by  such 
order  may  move  to  set  it  aside. 

(^).  The  " principal  Act "  is  the  Judicature  Act,  1873;    see  Ord.  LXXT.  r.  T,   "Principal 
infra.  Act." 

(h)  As  to  moving  ex  parte  for  an  injunction  or  a  receiver,  see  Ord.  L.  r.  6, 
and  not4  ante,  p.  467. 

4.  Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award,  Where 

or  for  attachment,  or  to  strike  off  the  roUs,  shall  state  in  general  terms  ^p^ation 
the  groujids  of  the  application ;  and,  where  any  such  motion  is  founded  to  be  stated. 
on  evidence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be  used 
shall  be  served  with  the  notice  of  motion  {%). 

(»)  See  Litchfield  v.  Jones,  25  Ch.  D.  64  ;  Sampden  v.  Wallis,  26  Ch.  D.  746. 

5.  Unless  the  Court  or  a  judge  give  special  leave  to  the  contrary  Two  days' 
there  must  be  at  least  two  clear  days  between  the  service  of  a  notice  of  ^yg^_      ® 
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Ord.  LII. 


Cons.  Ord. 
XXXIII.  r.  2. 

Short  notice 
of  motion. 


Where  per- 
sons omitted 
to  be  served. 


Adjournment. 


Service  on 
defendant 
who  has  not 
ap 


Service  of 
notice  of 
motion  -with 
the  writ. 


motion  and  the  day  named  in  the  notice  for  hearing  the  motion  (k) '. 
provided  that  in  applications  to  answer  the  matters  in  an  aifidavit  or 
to  strike  off  the  rolls,  the  notice  of  motion  shall  be  served  on  the  parties 
not  less  than  ten  clear  days  before  the  time  fixed  by  the  notice  for 
making  the  motion. 

(k)  This  first  part  of  the  rule  is  taken  from  Cons.  Ord.  XXXIII.  r.  2. 

Leave  to  serve  short  notice  of  motion  will  be  given  whenever  the  circumstances  of 
the  case  require  it,  but  the  applicant  must  state  to  the  Court  that  the  notice  applied 
for  is  short,  and  the  same  fact  must  appear  on  the  notice  of  motion  {Samson  v.  Beeson, 
22  Ch.  D.  504,  and  cases  there  cited).  During  vacation,  leave  to  serve  short  notice 
of  motion  can  only  be  granted  by  a  judge  (Gonacher  v.  Cmacher,  W.  N.  (1881),  2  ; 
29  "W.  E.  230). 

6.  If  on  the  hearing  of  a  motion  or  other  application  the  Court  or  a 
judge  shall  be  of  opinion  that  any  person  to  whom  notice  has  not  been 
given  ought  to  have  or  to  have  had  such  notice,  the  Court  or  judge  may 
either  dismiss  the  motion  or  application,  or  adjourn  the  heariag 
thereof,  in  order  that  such  notice  may  be  given,  upon  such  terms,  if 
any,  as  the  Court  or  judge  may  think  fit  to  impose. 

7.  The  hearing  of  any  motion  or  application  may  from  time  to  time 
be  adjourned  upon  such  terms,  if  any,  as  the  Court  or  judge  shall 
think  fit. 

8.  The  plaintiff  shall,  without  any  special  leave,  be  at  liberty  to 
serve  any  notice  of  motion  or  other  notice  or  any  petition  or  summons 
upon  any  defendant,  who,  having  been  duly  served  with  a  writ  of 
simimons  to  appear,  has  not  appeared  within  the  time  limited  for  that 
purpose. 

9.  The  plaintiff  may,  by  leave  of  the  Court  pr  a  judge  to  be  obtained 
ex  parte,  serve  any  notice  of  motion  upon  any  defendant  along  with  the 
writ  of  summons,  or  at  any  time  after  service  of  the  writ  of  summons 
and  before  the  time  limited  for  the  appearance  of  such  defendant. 

[Rule  10  applies  only  to  Admiralty  actions.] 


No  order  for  11.  No  order  shall  issue  for  the  return  of  any  writ,  or  to  bring  in 
re  of  wnt.  ^.j^g  body  of  a  person  ordered  to  be  attached  or  committed ;  but  a  notice 
from  the  person  issuing  the  writ  or  obtaining  the  order  for  attachment 
or  conmiittal  (if  not  represented  by  a  solicitor),  or  by  his  solicitor,  calling 
upon  the  sheriff  to  return  such  writ  or  to  bring  in  the  body  within  a 
given  time,  if  not  complied  with,  shall  entitle  such  person  to  apply  for 
an  order  for  the  committal  of  such  sheriff. 

12.  When  any  sheriff  shall,  before  going  out  of  of6.ee,  arrest  any 
defendant,  and  render  return  of  cepi  corpus,  he  may  be  called  upon  by 
a  notice,  as  provided  by  the  last  preceding  rule,  to  bring  in  the  body 
within  the  time  allowed  by  law,  although  he  may  be  out  of  office  before 
such  notice  is  given. 
Date  of  order.  13.  Every  order,  if  and  when  drawn  up,  shall  be  dated  the  day  of 
the  week,  month  and  year,  on  which  the  same  was  made,  unless  the 
Court  or  a  judge  shall  otherwise  direct,  and  shall  take  effect  ac- 
cordingly. 


Sheriff  going 
out  of  office. 
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14.  Where  an  order  has  been  made  not  embodying  any  special  terms,      Ord.  LII. 
nor  including  any  special  directions,  but  simply  enlarging  time  for  wtat  orders 
taking  any  proceeding  or  doing  any  act  or  giving  leave  (a)  for  the  issue  need  not  be 
of  any  writ  other  than  a  writ  of  attachment ;  (b)  for  the  amendment    '^^^^  ^^' 
of  any  writ  or  pleadings ;  (c)for  th«  filing  of  any  document ;  or  (d)for 

any  act  to  be  done  by  any  officer  of  the  Court  other  than  a  solicitor,  it 
shall  not  be  necessary  to  draw  up  such  order  unless  the  Court  or  a 
judge  shall  otherwise  direct ;  but  the  production  of  a  note  or  memo- 
randum of  such  order,  signed  by  a  judge,  registrar,  master,  chief 
clerk,  or  district  registrar,  shall  be  sufficient  authority  for  such  en- 
largement of  time,  issue,  amendment,  filing,  or  other  act.  A  direction 
that  the  costs  of  such  order  shall  be  costs  in  any  cause  or  matter  shall 
not  be  deemed-  a  special  direction  within  the  meaning  of  this  rule. 
The  solicitor  of  the  person  on  whose  application  such  order  is  made, 
shall  forthwith  give  nqjiiee  in  writing  thereof  to  such  person  (if  any)  as 
would,  if  this  rule  had  not  been  made,  have  been  required  to  be  served 
with  such  order. 

15.  It  shall  not  be  necessary  to  obtain  an  order  to  enter  a  judgment  Order  not 

3  J  T.j.-n  ■T--1-  T.       J.  •  neoeasary  to 

or  order  nunc  pro  tunc,  but  m  aU  cases  m  which  such  entries  were  gjj(.gj.  juag. 

formerly  made  under  orders  of  course,  the  solicitor  applying  to  have  a  ment  nunc  pro 

judgment  or  order  so  entered,  shall  leave  with  the  clerk  of  entries  a 

memorandum  in  writing  countersigned  by  the  Chancery  registrar,  and 

bearing  a  stamp  according  to  the  scale  of  Court  fees  for  the  time  being 

in  force. 

16.  At  the  foot  of  every  petition  (not  being  a  petition  of  course)  Statement  of 
presented  to  the  Court,  and  of  every  copy  thereof ,  a  statement  shall  ge™edwith^ 
be  made  of  the  persons  (if  any)  intended  to  be  served  therewith,  and  petitions. 

if  no  person  is  intended  to  be  served,  a  statement  to  that  effect  shall 
be  made  at  the  foot  of  the  petition  and  of  every  copy  thereof  (/). 

(?)  This  rule  is  taken  from  Cons.  Ord.  SXXIV.  r.  1.  Cons.  Ord. 

The  foot  note  should  describe  the  persons  to  be  served  by  name,  and  not  simply  as  XXXIV  j.    1 

plaintiffs  or  defendants  (Anon.  "W.  N.  (1876),  219  ;  Meyrick  v.  £aws,  "W.  N.  (1877),  -p,^  ,        '   ' 

223).     See  as  to  amendment  of  the  foot  note,  J?c  rw«(?y,  9  W.  R.  398.  j;ooTnore. 

As  to  petitions  generally,  see  DanieU,  1561. 

17.  Unless  the  Court  or  a  judge  gives  leave  to  the  contrary,  there  Time  for 
must  be  at  least  two  clear  days  between  the  service  and  the  day  ap-  service, 
pointed  for  hearing  a  petition. 

18.  In  the  case  of  applications  under  Acts  of  Parliament  directing  Afadavit  on 
the  purchase-money  of  any  property  sold  to  be  paid  into  Court,  any  ^'^^°^f°^^ 
persons  claiming  to  be  entitled  to  the  money  so  paid  in  must  make  an  Court  under 
affidavit  not  only  verifying  their  title,  but  also  stating  that  they  are  ^°^°*  Parlia- 
not  aware  of  any  right  in  any  other  person,  or  of  any  claim  made  by 

any  other  person,  to  the  sum  claimed,  or  to  any  part  thereof,  or,  if  the 
petitioners*  are  aware  of  any  such  right  or  claim,  they  must  in  such  »  gio. 
affidavit  state  or  refer  to  and  except  the  same  (»»). 

(m)  This  rule  is  taken  from  Cons.   Ord.   XXXIV.  r.  3.     See  note  {h),   ante, 
p.  29. 
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Ord.  LII. 

Title  and 
form  of  peti- 
tiona,  &o. 
under  22  &  23 
Vict.  0.  33, 
B.  30. 


Statement  on 
■which  sum- 
mons is 
grounded  to 
be  left  at 
chambers  and 
transmitted  to 
registrar. 


19.  All  petitions,  summonses,  statements,  affidavits,  and  other 
written  proceedings  for  the  opinion,  advice,  or  direction  of  a  judge 
under  the  30th  section  of  the  Act  22  &  23  Yict.  c.  35,  shall  be  intituled 
in  the  matter  of  that  Act,  and  in  the  matter  of  the  particular  trust, 
will,  or  administration,  and  every  such  petition  or  statement  shall 
state  the  facts  concisely,  and  shall  be  divided  into  paragraphs  num- 
bered consecutively  («). 

(«)  This  and  the  three  succeeding  rules  are  taken  from  the  Order  of  March  20th, 
1860,  which  prescribed  the  manner  of  proceeding  under  22  &  23  Vict.  o.  3&  (Lord 
St.  Leonards'  Act),  s.  30.    Eor  this  section,  see  ante,  p.  102. 

20.  At  the  time  when  any  such  summons,  as  in  the  last  preceding 
rule  mentioned,  is  sealed,  the  statement  upon  which  the  same  is 
grounded  shall  be  left  at  the  chambers  of  the  judge  to  whom  the  same 
is  assigned,  and  shall  on  the  conclusion  of  the  proceeding  be  trans- 
mitted to  the  Chancery  registrar  by  the  chief  clerk,  with  the  minutes 
of  the  opinion,  advice,  or  direction  given  by  the  judge,  and  the  regis- 
trar shall  cause  such  statement  to  be  transmitted  to  the  central  office, 
to  be  there  filed  (o). 

(o)  See  note  to  rule  19. 

21.  Every  such  petition  or  summons  as  in  rule  19  mentioned,  shall 
be  served  seven  clear  days  before  the  hearing  thereof,  unless  the  per- 
son served  shall  consent  to  a  shorter  time  {p). 

{p)  See  note  to  rule  19. 

Opimon,  &o.  22.  The  opinion,  advice,  or  direction  of  the  judge,  as  in  rule  19 
Dassed^and  ^  mentioned,  shall  be  passed  and  entered  and  remain  as  of  record  in  the 
entered.  same  manner  as  any  order  made  by  the  Court  or  a  judge,  and  the  same 

shall  be  termed  "a  judicial  opinion,"  or  "judicial  advice,"  or  "judi- 
cial direction,"  as  the  case  may  be  (§■). 

(q)  See  note  to  rule  19. 

[Biile  23  applies  only  to  Admiralty  actions.] 


Service  of 
petition  or 
summons. 


Claim  for) 
mandamus  to 
be  indorsed  on 
writ. 


Eorm  of 
indorsement. 


OEDEE  LIII. 
I.  Action  oir  Mandamus. 

1.  The  plaintiff,  in  any  action  in  which  he  shall  claim  a  mandamus 
to  command  the  defendant  to  fulfil  any  duty  in  the  fulfilment  of  which 
the  plaintiff  is  personally  interested,  shaU  indorse  such  claim  upon  the 
writ  of  summons. 

2.  The  indorsement  shall  be  in  the  form  given  in  section  IV.  of 
Appendix  A.,  Part  III.  (»•). 


()•)  See  this  form,  infra. 
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3.  If  judgment  he  given  for  the  plaintifE  the  Court  or  judge  may  by     Ord.  LIII. 
the  judgment  command  the  defendant  either  forthwith,  or  on  the  ex-  judgment, 
piration  of  such  time  and  upon  such  terms  as  may  appear  to  the  Court 

or  a  judge  to  be  just,  to  perform  the  duty  in  question.,    The  Court  or 
a  judge  may  also  extend  the  time  for  the  performance  of  the  duty. 

4.  No  writ  of  mandamus  shall  hereafter  be  issued  in  an  action,  but  Mandamus  to 
a  mandamus  shall  be  by  judgment  or  order,  which  shall  have  the  same  ^enfor'o^'er 
effect  as  a  writ  of  mandamus  formerly  had. 

[Rules  5 — 15  of  this  order  refer  only  to  prerogative  mandamus,  which  must  he 
applied  for  in  the  Queen's  Bench  Division.] 


OEDEE  LIV. 

Applications  and  PEOCEEDrtfas  at  Chambers. 

I. — General. 

1.  Every  application  at  chambers  not  made  ex  parte  shall  be  made  Application 

,  ,  .  on  notice  to  be 

by  summons  (s).  ty  summons. 

(s)  Cf.  15  &  16  Vict.  c.  80,  s.  28. 

2.  Every  application  for  payment  or  transfer  out  of  Court  made  M  parte 

ex  parte,  and  every  other  appHoation  made  ex  parte  in  which  "the  judge  ^en^tohT' 
or  proper  officer  shall  think  fit  so  to  require,  shall  be  made  by  by  summons, 
summons. 

3.  Summonses  shall  not  be  altered  after  they  are  sealed  except  upon  Alteration  of 
....  I    -I        -u        /£\  summons. 

application  at  chambers  (r). 

(i)  This  rule  is  taken  from  Regulations  as  to  Business,  Aug.  8,  1857,  r.  1. 

4.  An  originating  summons,  where  service  is  necessary,  shall  be  Service  of 
served  seven  clear  days  before  the  return  thereof.  Every  other  summons. 
summons  shall  be  served  two  clear  days  before  the  return  thereof, 

unless  in  any  case  it  shall  be  otherwise  ordered  («). 

(m)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  7.  The  summons  may  be  return- 
able after  the  seven  days  {WycherUy  v.  Barnard,  Johns.  41). 

5.  Where  any  of  the  parties  to  a  summons  fail  to  attend,  whether  Proceeding 
upon  the  return  of  the  summons,  or  at  any  time  appointed  for  the  '^^*l^^'^^ 
consideration  or  further  consideration  of  the  matter,  the  judge  may  moned  makes 
proceed  ex  parte,  if,  considering  the  nature  of  the  case,  he  think  it  Mault. 
expedient  so  to  do  ^  no  affidavit  of  non-attendance  shall  be  required 

or  allowed,  but  the  judge  may  require  such  evidence  of  service  as  he 
may  think  just  (t;). 

(ff)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  10. 

6.  Where  the  judge  has  proceeded  ex  parte,  such  proceeding  shall  EecoMidera- 
not  in  any  manner  be  reconsidered  in  the  judge's  chambers,  unless  p^eeings'!*' 
the  judge  shall  be  satisfied  that  the  party  failing  to  attend  was  not 
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Ord.  Lrv.     guilty  of  •wilful  delay  or  negligence ;  and  in  sucli  case  the  costs  occa- 
Cogta_  sioned  by  his  non-attendance  shall  be  in  the  discretion  of  the  judge, 

who  may  fix  the  same  at  the  time,  and  direct  them  to  be  paid  by.  the 
party  or  his  soKcitor  before  he  shall  be  permitted  to  have  such  pro- 
ceeding reconsidered,  or  make  such  other  order  as  to  such  costs  as  he 
may  think  just  (to). 

(«))  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  11. 

Costa  where  7.  Where  a  proceeding  in  chambers  fails  by  reason  of  the  non- 
faSsTy  reason  attendance  of  any  party,  and  the  judge  does  not  think  it  expedient  to 
of  non-  proceed  ex  parte,  the  judge  may  order  such  an  amount  of  costs  (if  any) 

^y  paX!  °*   ^^  ^s  ^^^^  ^^^^  reasonable  to  be  paid  to  the  party  attending  by  the 
absent  party  or  by  his  solicitor  personally  (x). 

{x)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  31. 


Further  con- 
sideration in 
ohamhers. 


Adjourn- 
ments in 
chambers. 

New  appoint- 
ment not 
necessary. 

Further  con- 
sideration dis- 
pensed ■with. 


Including 
several  mat- 
ters in  one 
application. 


Costs  reserved 
■without  spe- 
cial direction. 


Practice  on 
adjournment 
into  chambers. 


8.  Where  matters  in  respect  of  ■which  summonses  have  been  issued 
are  not  disposed  of  upon  the  return  of  the  summons,  the  parties  shall 
attend  from  time  to  time  ■without  further  summons,  at  such  time  or 
times  as  may  be  appointed  for  the  consideration  or  further  considera- 
tion of  the  matter  (y). 

(y)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  14. 

The  costs  of  obtaining  a  new  appointment,  such  being  unnecessary,  ■will  be  dis- 
allo-wed  {He  Catlin,  18  Beav.  512),but  this  applies  only  ■where  a  regular  adjournment 
has  been  made  ;  and  -where  a  ■witness  had  been  summoned  for  examination,  but, 
having  received  notice  that  the  examination  ■would  not  be  proceeded  ■with,  did  not 
attend,  and  no  adjournment  ■was  thereon  made,  it  ■was  held  that  he  could  not  be 
forced  to  attend  again  -without  a  fresh  summons  being  taken  out  {lawson  v.  Stoddart, 
12  W.  R.  286). 

Where  small  leaseholds  had  been  ordered  to  be  sold,  the  proceeds  ■were  distributed 
among  numerous  parties,  upon  the  certificate  of  the  chief  clerk,  without  adjourn- 
ment, to  save  expense,  the  purchasers  being  served  with  a  summons  to  show  cause 
in  chambers  why  the  proceeds  should  not  be  distributed  by  the  chief  clerk  [Thorp  v. 
Owen,  2  Sm.  &  G.  App.  i.). 

9.  In  every  cause  or  matter  ■where  any  party  thereto  makes  any 
application  at  chambers,  either  by  -way  of  summons  or  other-wise,  he 
shall  be  at  liberty  to  include  in  one  and  the  same  application  all 
matters  upon  which  he  then  desires  the  order  or  directions  of  the 
Court  or  judge;  and  upon  the  hearing  of  such  application  it  shall 
be  lawful  for  the  Court  or  judge  to  make  any  order  and  give  any 
directions  relative  to  or  consequential  on  the  matter  of  such  applica- 
tion as  may  be  just ;  any  such  application  may,  if  the  judge  thinks 
fit,  be  adjourned  from  chambers  into  Court,  or  from  Court  into 
chambers  (z). 

(j)  Cf.  IS  &  16  Vict.  c.  80,  s.  27. 

When  a  cause  is  adjourned  to  chambers,  the  reservation  of  costs  is  implied 
■without  an  express  direction  to  that  efEect  [Wallia  v.  Bastard,  2  W.  R.  47  ;  and  see 
Leeds  v.  Lewis,  3  Jur.  N.  S.  1290) ;  so,  too,  when  vice  versd,  the  cause  is  adjourned 
into  Court  {Bieken  v.  Homer,  2  L.  T.  276) ;  see  also  Be  Fellows,  2  Jur.  N.  S.  62, 
from  which  it  seems  that  a  petition  ought  not  to  ask  for  the  costs  "incidental  to  an 
inquiry  "  va.  chambers  generally. 

When  any  matter  is  adjourned  to  chambers,  or  any  directions  are  given  in  Court 
to  be  acted  on  in  chambers  •without  any  order  being  dra-wn  up,  a  registrar's  note 
must  be  obtained.    See  Ord.  LV.  r.  29,  post. 
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The  hearing  of  iihe  case  by  the  judge,  when  adjourned,  is  only  a  continuation  of      Ord.  LIV. 

the  hearing  before  the  chief  derk  [Leeds  v.  Zewis,  3  Jur.  N.  S.  1290  ;  Re  Mitchell, 

9  Jut.  N.  S.  1272) ;  and  is  not  in  the  nature  of  an  appeal  [Be  Watts,  22  Ch.  D.  6). 
See  also  Bolloway  v.  Cheston,  19  Ch.  D.  516.  In  Jaquet  v.  Jaquet,  7  W.  R.  543,  the 
Master  of  the  Rolls  refused  to  hear  in  support  of  the  summons  a  party  who  did  not 
join  therein. 

It  is  in  the  discretion  of  the  judge  to  make  a  rule  that  he  will  hear  matters  Discretion  of 
requiring  his  personal  attention  in  Court  and  not  in  chambers  (Ee  Agricuttttrist  judge. 
Cattle  Insurance  Company,  3  De  G.  F.  &  J.  194  ;  11  W.  R.  330,  386). 

An  application  to  discharge  an  order  made  by  a  judge  at  chambers  is  made  by 
motion  in  Court,  but  no  further  eyidence  is  admissible  (He  Mtmns,  W.  N.  (1884), 
117). 

10.  A  summons  other  than  an  originating  summons  shall  be  in  the  Form  of 
Form  No.  1  in  Appendix  K.,  -with  such  variations  as  circumstances  8™™°"^- 
may  require,  and  shall  he  addressed  to  all  the  persons  on  whom  it  is 
to  be  served  (a). 

(ff)  For  this  form,  see  infra. 

[Rules  11 — 29  apply  only  to  the  Queen's  Bench  and  the  Probate,  Divorce  aaid 
Admiralty  Divisions.]       ' 


OEDEE  LV. 

Chambees  in  the  Chahceet  DrvisioN. 

I. — General. 

1.  The  business  in  chambers  of  the  judges  of  the  Chancery  Division,  Business  in 

chambers  to 
be  carried  on 


to  whom  chambers  are  attached,  shall  be  carried  on  in  conjunction  with 

their  Court  business  (J).  in  con  junction 

with  Court 
(J)  This  rule  is  taken  from  15  &  16  Vict.  o.  80,  s.  12.  business. 

2.  The  business  to  be  disposed  of  ia  chambers  by  judges  of  the  Business  to  be 
Chancery  Division,  shall  consist  of  the  following  matters,  in  addition  obMnbers?  ™ 
to  the  matters  which  under  any  other  rule  or  by  statute  may  be  dis- 
posed of  in  chambers  (c) : 

(c)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  1,  but  the  jurisdiction  at 
chambers  is  considerably  extended. 

(1.)  Applications  for  payment  or  transfer  to  any  person  of  any  cash  Payment  out 
or  securities  standing  to  the  credit  of  any  cause  or  matter  °„^°"I*f 
where  there  has  been  a  judgment  or  order  declaring  the  declaring 
rights  {d),  or  where  the  title  depends  only  upon  proof  of  the  ^S^''^,  &<>• 
identity  or  the  birth,  marriage  or  death  of  any  person  (e) : 

((?)  As  to  what  win  amount  to  an  "  order  declaring  the  rights  "  of  a  person  under 
this  sub-section,  see  Be  Brandram,  25  Ch.  D.  366. 

(e)  The  generality  of  this  sub-section  is  not  cut  down  or  quaUfled  by  sub-sect.  7, 
or  any  of  the  sub-sections  of  rule  2,  following  sub-sect.  1  [Be  Brandriim). 

(2.)  Applications  for  payment  or  transfer  to  any  person  of  any  cash  Where  fund 
or  securities  standing  to  the  credit  of  any  cause  or  matter  ^°^^  ^° *  ..q, 
where  the  cash  does  not  exceed  1,000J.  or  the  securities  do 
not  exceed  1,000^.  nominal  value  (/) : 

(/)  The  general  expressions  of  this  sub-seotion  are  not  qualified  or  cut  down  by 
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tlie  subsequent  sut-sections.  Consequently  an  applioation  f or  payment  out  of  a  sum 
not  exceeding  1,000?.  paid  in  under  the  Lands  Clauses  Consolidation  Act,  1845,  must 
be  by  summons,  and  tiie  costs  of  a  petition  -will  not  be  allo-wed  ;  any  sucb  summons 
asking  for  payment  out  to  a  person  on  behalf  of  the  company  must  be  sealed  with 
the  company's  seal  {Mm  parte  MaidaUMe  Ry.  Co.,  25  Ch.  D.  168 ;  Be  Gallon,  25  Ch.  D. 
240  ;  Ee  Madgwick,  23  Ch.  D.  371). 

But  an  application  for  payment  out  of  a  shaire?  amounting  to  less  than  1,000?.  of  a 
fund  in  Court  exceeding  1,000?.  can  only  be  made  by  petition  [May  v.  Dowse,  W.  N. 
(1884),  122). 

(3.)  Applications  for  payment  to  any  person  of  the  dividend  or 
interest  on  any  securities  standing  to  the  credit  of  any  cause 
or  matter,  whether  to  a  separate  account  or  otherwise  {ff) : 

(//)  See  Joad  v.  Bipley,  3  Jur.  N.  S.  432,  decided  under  Cons.  Ord.  XXXV. 

(4.)  Applications  under  36  Geo.  III.  c.  52,  s.  32  (the  Legacy  Duty 
Act),  in  all  cases  where  the  money  or  securities  in  Court  do 
not  exceed  1,000Z.  or  1,000^.  nominal  value  (^) : 

{g)  As  to  this  Act,  see  ante,  p.  51.  Applications  for  advancement  to  an  infant 
out  of  funds  ia  Court  exceeding  1,000?.  paid  in  under  the  Act  must  be  made  by 
petition  [Re  Coore,  "W.  N.  (1883),  169). 

(5.)  Applications  under  10  &  11  Vict.  c.  96,  and  12  &  13  Vict.  c.  74 
(the  Trustee  Belief  Acts)  in  aU  cases  where  the  money  or 
securities  in  Court  do  not  exceed  1,000Z.  or  1,000^.  nominal 
value  (A) :  \ 

(A)  As  to  payment  out  under  the  Trustee  ReKef  Act,  see  ante,  p.  57. 

(6.)  Applications  under  9  &  10  Vict.  c.  20  (the  Parliamentary 
Deposits  Act)  for  investment,  payment  of  dividends,  and 
payment  out  of  Court  («)  : 

(i)  As  to  this  Act,  see  ante,  p.  49. 

■  (7.)  Applications  for  interim  aid  permanent  investment  and  for 
payment  of  dividends  under  the  Lands  Clauses  Consolidation 
Act,  1845,  and  any  other  Act  passed  before  the  14th  of  August, 
1855,  whereby  the  purchase-money  of  any  property  sold  is 
directed  to  be  paid  into  Court  {j) : 

[j]  See  as  to  this  sub-section,  Ex  parte  Mayor  of  London,  26  Ch.  D.  384,  -where  it 
was  held  by  Kay,  J.,  that  the  rule  is  not  ultra  vires,  and  consequently  that  all  these 
applications  must  be  made  by  summons,  and  the  costs  of  a  petition  will  not  be 
allowed.  An  applioation,  however,  for  payment  out  of  a  sum  of  7,000?.  to  be  laid 
out  in  building,  though  analogous  to  an  application  for  a  permanent  investment  ia 
not  within  the  sub-section,  and  is  properly  made  by  petition  (Ex  parte  Jesus  College, 
W.  N.  (1884),  37).  .      -^     •' 

(8.)  Applications  under  the  Trustee  Acts,  1850  and  1852,  in  aU 
cases  where  a  judgment  or  order  has  been  given  or  made  for 
the  sale,  conveyance,  or  transfer  of  any  stock  or  of  any 
hereditaments,  corporeal  or  incorporeal,  of  any  tenure  or 
description,  whatever  may  be  the  estate  or  interest 
therein  {k) : 

[k]  This  is  taken  from  Cons.  Ord.  XXX.  r.  1  (4),  but  is  more  extensive ;  the  old 
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rule  did  not  extend  to  the  case  of  stock.     See  Frodshdmy.  Frodsham,  15  Oh.  D.  317  ;       Ord.  LV. 

He  Moate,  22  Ch.  D.  635.    Where  an  order  has  been  made  in  Court  directing  that  r- 

new  trustees  be  appointed  and  that  application  be  made  in  chambers  for  vestiag- 
the  trust  property  iu  them  when  appointed,  and  directing  an  inquiry  as  to  what  the 
trust  funds  consisted  of,  an  order  may  be  subsequently  made  in  chambers 
appointing  new  trustees  and  vesting  in  them  the  right  to  call  for  a  transfer  of  the 
trust  property  {Se  Tv-eedy,  "W.  N.  (1884),  233). 

(9.)  Applications  on  behalf  of  infants  under  1  Will.  IV.  c.  65,  ss.  Applications 
12,  16  and  17,  -where  the  infant  is  a  ward  of  Court,  or  the  ^^^j  jy 
administration  of  the  estate  of  the  infant,  or  the  maintenance  u.  65. 
of  the  infant  is  under  the  direction  of  the  Court  {I) : 

[1)  Comp.  Cons.  Ord.  XXXV.  r.  1  (5). 

(10.)  Applications  under  18  &  19  Vict.  c.  43,  for  the  settlement  of  Applications 

any  property  of  any  infant  on  marriage  {m) :  S^ttkm^t"*^ 

()»)  See  as  to  this  Act,  ante,  p.  96. .  ■*-°*" 

(11.)  Applications  under  the  Copyhold  Acts  respecting  any  securities  AppUcationa 
or  money  in  Court.    Notice  of  any  such  application  is  not  to  jJ^^^V^S'^' 
be  given  to  the  copyhold  commissioners  unless  the  judge  shall 
so  direct  {mm) : 

((«»»)  This  is  taken  from  rule  15  of  the  Chancery  Funds  Amended  Orders,  1874. 

(12.)  Applications   as  to  the   guardianship    and    maintenance    or  Guardianship 
advancement  of  infants  (n) :  °  mtante. 

(»)  Of .  15  &  16  Viot.  0.  80,  s.  26.     See  Be  Coore,  cited  in  note  (y)  to  sub-sect.  4. 

(13.)  Applications  connected  with  the  management  of  property  (o) :  Management 

of  property, 
(o)  Cf.  15  &  16  Viot.  0.  80,  s.  26. 

(14.)  Applications  for  or  relating  to  the  sale  by  auction  or  private  Sales. 
contract  of  property,  and  as  to  the  manner  in  which  the  sale 
is  to  be  conducted,  and  for  payment  into  Court  and  invest- 
ment of  the  purchase-money : 

(15.)  All  applications  under  6  &  7  Viot.  c.  73  (not  being  applications  Taxation 

for  orders  of  course)  for  the  taxation  and  delivery  of  bills  of  J^OTs^Act"  °^' 
costs  and  for  the  delivery  by  any  solicitor  of  deeds,  documents,  1843. 
and  papers  {p) : 

(p)  This  rule  is  taken  from  Gen.  Ord.  Apr.  17,  1867  ;  as  to  the  Solicitors  Act, 
1843,  the  statute  here  referred  to,  see  ante,  p.  1. 

(16.)  Applications  for  orders  on  the  further  consideration  of  any  Orders  on 

cause  or  matter  where  the  order  to  be  made  is  for  the  dis-    .  J^^^f.  °°'}" 
.  .,,..,.  ,  siderationiu 

tnbution  of  an  insolvent  estate  or  for  the  distribution  of  the  certain  cases. 

estate  of  an  intestate,  or  for  the  distribution  of  a  fund  among 

creditors  or  debenture  holders  {pp) : 

(p/>)  See  Se  Sumner,  W.  N.  (1884),  121. 

(17.)  Applications  for  time  to  plead,  for  leave  to  amend  pleadings,  TimetopleaJ, 
for  discovery  and  production  of  documents,  and  generally  all 


488 

Ord.  LV. 


Other  mat- 
ters. 


HULES  OF  THE  SITPEEME  COURT,  1883. 

applications    relating    to    tlie    conduct    of    any    cause    or 
matter  {q) : 

(?)  Of.  15  &  16  Viot.  0.  80,  s.  26. 

(18.)  Suoli  other  matters  as  the  judge  may  think  fit  to  dispose  of  at 
chambers  {r). 

(r)  Of.  15  &  16  Viot.  c.  80,  s.  26. 


Originating 
Bununons  for 
speoifio  relief 
■without  ad-  . 
ministratiou. 


II. — Administrations  and  Trusts. 

3.  The  executors  or  administrators  of  a  deceased  person  or  any  of 
themj  and  the  trustees  under  any  deed  or  instrument  or  any  of  them, 
and  any  person  claiming  to  be  interested  in  the  relief  sought  as 
creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  or  customary 
heir  of  a  deceased  person,  or  as  cestuique  trust  under  the  trust  of  any 
deed  or  instrument,  or  as  claiming  by  assignment  or  otherwise  under 
any  such  creditor  or  other  person  as  aforesaid,  may  take  out,  as  of 
course,  an  originating  summons  returnable  in  the  chambers  of  a  judge 
of  the  Chancery  Division  for  such  relief  of  the  natiire  or  kind  following, 
as  may  by  the  summons  be  specified  and  as  the  circumstances  of  the 
case  may  require,  (that  is  to  say),  the  determination,  without  an 
administration  of  the  estate  or  trust,  of  any  of  the  following  questions 
or  matters  : — 

(a)  any  qiiestion  affecting  the  rights  or  interests  of  the  person 

claiming  to  be  creditor,  devisee,  legatee,  next  of  kin,  or  heir- 
at-law,  or  cestuique  trust : 

(b)  the  ascertainment  of  any  class  of  creditors,  legatees,  devisees, 

next  of  kin,  or  others  : 

(c)  the  furnishing  of  any  particular  accounts  by  the  executors  or 

administrators  or  trustees,  and  the  vouching  (when  necessary) 
of  such  accounts : 

(d)  the  payment  into  Court  of  any  money  in  the  hands   of  the 

executors  or  administrators  or  trustees : 

(e)  directing  the  executors  or  administrators  or  trustees  to  do  or 

abstain  from  doing  any  particular  act  in  their  character  as 
such  executors  or  administrators  or  trustees  («) : 

(f)  the   approval  of  any   sale,    purchase,    compromise,    or    other 

transaction : 

(g)  the  determination  of  any  question  arising  in  the  administration 

of  the  estate  or  trust  {t). 


(s)  This  suh-r\ile  applies  only  to  an  order  to  trustees  to  do  or  abstain  from  doing 
something  ■vpithin  their  trust  {Suffolk  v.  Lawrence,  32  W.  E.  899 ;  W.  N. 
(1884),  158).     See  Re  Walky,  W.  N.  (1884),  144. 
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(0  The  following  notice  was  issued  in  January  1884 ;  see  W.  N.  (1884),  Pt.  II.       Ord.  LV. 

NOTICE. 

Chauoeet  Division. 

Titles,  §c.  of  Stimmonses  issued  out  of  the  Central  Office. 

Solicitors  issuing  originating  summonses  are  recommended  to  use  the  following 
forms  as  far  as  practicable  for  general  use  in  chambers.  But  the  officers  of  this 
department  cannot  be  responsible  for  any  alterations  which  may  be  required  by  the 
chief  clerk  in  any  partioidar  case. 

Administeation  Summonses. 
Are  to  be  entitled 
"  In  the  Matter  of  the  Estate  of  A.  B.,  deceased." 
•D Flaintiff. 


E F Defendant. 

N.B. — Tliis  regulation  is  to  apply  to  summonses  under  Ord.  L  V.  r.  3,  for  determining 
particular  questions  with  regard  to  an  estate. 


OsiaiNATINO  SUMMONSBS. 

In  all  cases  where  an  originating  summons  is  taken  out  under  the  authority  of 
an  Act  of  Parliament,  or  the  Rules  of  the  Supreme  Court,  the  summons  must  be 
entitled  in  a  substantial  matter  (as  the  first  title),  and  also  in  the  matter  of  the  par- 
ticular Act,  as  well  as  any  general  Act  applicable  (such  as  the  Lands  Clauses  Con- 
solidation Act,  1845,  or  the  Copyhold  Acts). 

(1 .)  If  it  be  a  railway  or  other  local  Act,  and  under  its  powers  a  portion  of  the 
estate  of  any  testator  or  intestate  has  been  taken,  the  summons  must  be 
entitled  in  the  matter  of  the  estate  of  such  testator  or  intestate. 
And  iu  the  matter  of  the  Act  or  Acts. 
(2.)  If  property  settled  by  any  deed  of  settlement  then  iu  the  matter  of  such  set- 
tlement. 
And  in  the  matter  of  the  Act  or  Acts. 
(3.)  If  land  belonging  to  a  rector,  vicar,  or  corporate  body  then  it  must  be  en- 
titled "  Ex  parte  the  rector,  vicar,  or  corporate  body,"  as  the  case  may  be. 
And  in  the  matter  of  the  Act  or  Acts. 
(4.)  Summonses  for  payment  of  money  out  of  Court  should  bear  the  same  title  as 

that  of  the  proceeding  under  which  the  fund  was  paid  in. 
(5.)  Summonses  under  the  Settled  Land  Act,  1882,  should  be  entitled  as  directed 
by  the  rules  under  the  said  Act,  and  in  other  respects  should  be  in  the  form 
given  in  Appendix  L.,  No.  25,  of  the  Rules  of  the  Supreme  Court,  1883. 


The  address  and  description  of  the  applicant  and  of  the  next  friend  (if  any), 
should  in  all  cases  be  stated  in  the  summons,  and  if  the  applicant  or  the  parties 
summoned  apply  or  are  summoned  as  trustees  or  in  a  representative  capacity  the 
fact  should  appear  in  the  summons,  and  the  rule  (if  any)  under  which  the  application 
is  made  should  be  stated  therein.     See  also  rr.  20 — 24,  post,  p.  494. 

An  executor  who  intends  to  take  out  a  summons  to  determine  a  question  arising 
in  respect  of  one  share  only  of  a  fund  should  reserve  a  sum  for  costs  out  of  the 
whole  fimd  before  making  any  distribution,  as  the  costs  of  the  summons  cannot  be 
thrown  on  the  one  share  {Ze  Fotts,  W.  N.  (1884),  106). 

It  is  a  common  and  convenient  practice  on  taking  out  a  summons  under  this  rule 
for  a  statement  of  facts  to  be  prepared  and  agreed  to  by  the  parties  in  order  to  save 
expense.  The  validity  of  a  release  in  respect  of  a  share  in  the  estate  of  a  deceased 
testator  can  be  determined  on  a  summons  under  this  rule'  when  administration  of 
his  estate  is  asked  for,  even  if  it  is  admitted  that  administration  is  not  wanted  [Me 
Garnett,  32  W.  R.  474). 

4.  Any  of  the  persons  named  in  the  last  preceding  rule  may  in  Administra- 
like  manner  apply  for  and  obtain  an  order  for —  *^°''" 

(a)  The  administration  of  the  personal  estate  of  the  deceased : 

(b)  The  administration  of  the  real  estate  of  the  deceased  (m)  : 

(c)  The  administration  of  the  trust  («). 

(u)  Under  this  ride  the  sanction  of  the  Court  can  be  obtained  to  the  raising  of 
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Ord.  LV.       money  by  mortgage  for  the  purpose  of  paying  a  testator's  debts  [Ee  IFdley,  W.  N. 

(v)  Where  the  estate  had  been  abeady  distributed  in  ignorance  of  the  fact  that 
the  plaintifE  -was  one  of  the  class  of  persons  entitled,  Kay,  J.,  held  that  an  origi- 
nating summons  was  not  the  proper  proceeding  for  obtaining  administration  {Me 
Warren,W.-N.  {mi),  112).  ,.,    ,  ^-j      ^      x     ;,w^ 

Of.  Chancery  Procedure  Act,  1852,  ss.  45—47,  which,  however,  did  not  extend  to  (c) . 
The  Court  of  Chancery  would  decline  to  make  an  order  for  administration  under 
these  sections  where  there  was  reason  to  apprehend  that  difficult  questions  might 
arise ;  see  2  Dan.  5th  ed.  1071,  1072  ;  Seton,  855.  A  chief  clerk  cannot  make  an 
order  for  general  administration  ;  see  rule  15,  post,  p.  492. 

5.  The  persons  to  te  served  -with  the  summons  under  tlie  last  two 
preceding  rules  in  the  first  instance,  shall  he  the  foIlo-wing  (that  is  to 
say,)— 

A.  Where  the  summons  is  taken  out  by  an  executor  or  adminis- 

trator or  trustee, — 

(a)  For    the    determination  of  any  question  under  sub-sec- 

tions (a),  (e),  (f  ),  or  (g)  of  rule  3,  the  persons  or  one  of 
the  persons,  whose  rights  or  interests  are  sought  to  be 
affected : 

(b)  For  the  determination  of   any  question,  under  sub-sec- 

tion (b)  of  rule  3,  any  member  or  alleged  member  of  the 
class : 

(c)  For  the  determination  of    any  question,  under  sub-sec- 

tion (c)  of  rule  3,  any  person  interested  in  taking  such 
accounts : 

(d)  For  the  determination   of  any  question,  under  sub-sec- 

tion (d)  of  rule  3,  any  person  interested  in  such  money  : 

(e)  For  relief  under  sub-section  (a)  of  rule  4,  the  residuary 

legatees,  or  next  of  kin,  or  some  of  them : 

(f )  For  relief  under  sub-section  (b)  of  rule  4,  the  residuary 

devisees,  or  heirs,  or  some  of  them : 

(g)  For  relief  under  sub-section  (c)  of  rule  4,  the  cestuis  que 

trust,  or  some  of  them  : 
(h)  If  there  are  more  than  one  executor  or  administrator  or 
trustee,  and  they  do  not  all   concur  in    taking  out  the 
summons,  those  who  do  not  concur  : 

B.  Where  the  summons  is  taken  out  by  any  person  other  than  the 

executors,  administrators  or  trustees,  the  said  executors,  ad- 
ministrators or  trustees  (w). 

(tti)  Where  the  defendant,  an  administratrix,  was  a  person  of  unsound  mind,  not  so 
found,  and  no  appearance  had  been  entered  for  her,  the  Court  appointed  the  official 
solicitor  guardian  ad  litem  under  Ord.  XIII.  r.  1  {He  Fepper,  W.  N.  (1884),  141 ; 
50  L.  T.  680  ;  32  W.  R.  765). 

Otherpersons.  6.  The  Court  or  a  judge  may  direct  such  other  persons  to  be  served 
with  the  summons  as  they  or  he  may  think  fit. 

Evidence.  7.  The  application  shaU  be  supported  by  such  evidence  {x)  as  the 

Court  or  a  judge  may  require,  and  directions  may  be  given  as  they  or 

he  may  think  just  for  the  trial  of  any  questions  arising  thereout. 

{x)  As  to  cross-examination  on  the  affidavit  in  support  of  the  summons,  see 
Fenton  v.  Cmtberlege,  W.  N.  (1883),  116. 
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8.  It  shall  be  lawfiil  for  tlie  Court  or  a  judge  upon  such  summons      Ord.  LV. 
to  pronounce  such,  judgment  as  the  nature  of  the  case  may  require.  judgment. 

9.  The  Court  or  a  judge  may  give  any  special  directions  touching  Special  direo- 
the  carriage  or  execution  of  the  judgment,  or  the  service  thereof  upon  ^o^s. 
persons  not  parties,  as  they  or  he  may  think  just. 

10.  It  shall  not  be  obligatory  on  the  Court  or  a  judge  to  pronounce  General  ad- 
or  make  a  judgment  or  order,  whether  on  summons  or  otherwise,  for  "^^  be^dis^ 
the  administration  of  any  trust  or  of  the  estate  of  any  deceased  person,  pensed  with. 
if  the  questions  between  the  parties  can  be  properly  determined  with- 
out such  judgment  or  order  (y). 

(y)  This  rule  applies  to  administration  actions  commenced  before,  but  tried  after 
the  Rules  of  1883  came  into  operation  {Se  Lleioellyn,  25  Ch.  D.  66,  where  the  action 
was  referred  to  chambers  to  determine  whether  a  general  administration  of  the 
estate  shoidd  be  directed).  In  Ee  Mills,  W.  N.  (1884),  21,  Pearson,  J.,  said  he 
endeavoured  to  avoid  making  a  general  administration  decree  where  he  could,  but 
it  was  not  always  possible  to  do  so,  and  made  the  usual  decree,  except  that  instead 
of  the  real  estate  being  sold,  an  inquiry  was  directed.  See  also  £e  Hayter,  32 
W.  R.  26 ;  Butterfield-v.  Mmt  W.  N.  (1884),  164,  where  the  action  was  dismissed 
with  costs  ;  Ee  Barrett,  W.  N.  (1884),  224  ;  and  compare  the  cases  cited  in  note  (A) 
to  Ord.  TiXV.  r.  1,  post,  p.  540.  If  a  proper  case  can  be  shown,  the  Court  wiU  of 
course  make  a  decree  for  general  administoation  [Ee  Dickinson,  W.  N.  (1884),  199). 
The  plaintiff  in  an  action  cannot  take  out  a  summons  to  determine  questions  which 
are  at  issue  in  the  action  [Borthwick  v.  Eansford,  28  Ch.  D.  79). 

11.  When  any  summons  under  rules  3  or  4  of  this  order  has  been  Subsequent 

summonses, 
how  marked. 


taken  out,  every  subsequent  summons  relating  to  the  same  estate  or  summonses, 


trust  shall  be  marked  with  the  name  of  the  judge,  to  whom,  for  the 
time  being,  the  matter  is  assigned,  and  in  case  any  such  subsequent 
summons  shall  be  marked  with  the  name  of  another  judge  it  shall  be 
the  duty  of  the  executors,  administrators,  or  trustees,  to  apply  for  the 
transfer  to  such  first-mentioned  judge  of  such  subsequent  summons  {yy). 
l^y)  See  Ord.  XLIX.  i'.  6,  ante,  p.  465. 

12.  The  issue  of  a  summons  under  rule  3  of  this  order  shall  not  Powers  of 

interfere  with  or  control  any  power  or  discretion  vested  in  any  executor,  trustees,  &o., 

administrator,  or  trustee,  except  so  far  as  such  interference  or  control  affected. 

may  necessarily  be  involved  in  the  particular  relief  sought  (z). 

(2)  As  to  the  effect  of  a  decree  for  execution  of  the  trusts  on  the  powers  of  trustees, 
see  Bethell  v.  Abraham,  17  Eq.  24;  Eastwood  v.  Clark,  23  Ch.  D.  134 ;  31  W.  R. 
417  ;  Tempest  v.  lord  Camoys,  21  Ch.  D.  671. 

13.  Any  application  to  a  judge  in  chambers  under  "  The  Charitable  'Applications 

Trusts  Act,  1853,"  sect.  28,  shall  be  made  by  summons  (a).  "i»der  Chari- 

table Trusts 

[a)  See  note  to  next  rule.  Act,  1853. 

14.  No  order  made  under  the  Act  in  the  last  preceding  rule  men-  Appeals  ia 
tioned  by  the  judge  in  chambers  shall  be  subject  to  appeal  where  the  charity  cases, 
gross  annual  income  of  the  charity  has  not  been  declared  by  the 

Charity  Commissioners  for  England  and  Wales  to  exceed  100/.,  unless 
the  judge  by  whom  such  order  may  have  been  made  shall  certify  that 
such  appeal  ought  to  be  permitted  either  absolutely  or  on  such  terms 
as  the  judge  may  think  fit  to  impose  (5). 

(b)  This  and  the  preceding  rule  are  taken  from  Cons.  Ord.  XL.  rr.  10  and  13. 
See  as  to  the  Charitable  Trusts  Act,  1853,  amte,  p.-  94. 
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Ord.  LV. 
III. — Poioers  and  Duties  of  Chief  Clerks. 

Power  to  15.  The  judges  of  tlie  Chancery  Division  to  whom  chambers  are 

j^^r  *h  t      attached  shall  have  power,  suhject  to  these  rules,  to  order  what  matters 

matters,  &c.     shall  he  heard  and  investigated  hy  their  chief  clerks,  either  with  or 

shaUbe  heard  -without  their  direction,  during  their  progress ;  and  what  matters  shall 
by  themselves  ■-,■,■,  T  ^  ■     ,     i     ■„   ■,      ■    i 

ajid  what  by     be  heard  and  mvestigated  by  themselves,  and  particularly  if  the  judge 

their  chief  shall  SO  direct,  his  chief  clerks  shall  take  such  accounts  and  make  such 
inquiries  as  have  usually  been  taken  and  made  by  the  chief  clerks,  and 
the  judge  shall  give  such  aid  and  directions  in  every  such  account  or 
inquiry  as  he  may  think  fit,  but  subject  to  the  right  hereinafter  pro- 
vided for  the  parties  to  bring  any  particular  point  before  the  judge ; 
Chief  clerk  not  provided  that  no  judgment  or  order  for  general  administration  shall  be 
ordOT^for^"       made  under  rule  4  of  this  order  or  otherwise  by  a  chief  clerk  (c). 

general  ad-  („n  tMs  rule  is  taken  from  15  &  16  Vict.  o.  80,  s.  29. 

mmistration.  J^jj  orders  made  in  chambers  are  considered  to  be  made  by  the  judge  himself,  and, 
Right  of  consequently,   the  judge  in  chambers  is  always  accessible  to  any  of  the  parties 

party  to  see      engaged  in  proceedings  there,  who  wish  to  see  him,  and  it  is  the  invariable  practice 
judge  himself .  to  give  any  party,  suggesting  that  he  wishes  to  see  the  judge  personally,  the  oppor- 
tunity of  doing  so  directly  {Mm/ward  v.  Sat/ward,  Kay,  App.  xxxi. ;  Jie  Sigg,  10 
W.  R.  366).    See  also  Saunders  v.  Walter,  9  Hare,  App.  v. ;  Me  London  and  Comity 
Assurance  Co.,  5  W.  R.  794,  where  upon  a  motion  to  commit  a  party,  who  refused 
to  answer  a  question,  and  requested  that  the  case  might  be  adjourned  for  hearing 
before  the  judge,  it  was  held,  that  either  party  has  a  right  on  the  minutest  point  to 
require  an  adjournment  of  the  case  before  the  judge  himself  in  chambers,  and  the 
motion  to  commit  was  refused  with  costs,  Williamson  v.  Jeffreys,  9  Hare,  App.  Ivi. ; 
Leeds  v.  Lewis,  3  Jur.  N.  S.  1290 ;   Upton  v.  Brown,  20  Ch.  D.  731 ;  Be  Watts,  22 
Ch.  D.  5 ;  and  see  also  rule  69,  and  note  thereto,  post,  p.  505.    An  adjournment 
from  the  chief  clerk  to  the  judge  is  not  an  appeal  so  as  to  subject  the  party  who 
asked  for  the  adjournment  to  costs  if  he  fail  (Be  Watts). 
Adjournment       Pearson,  J.,  has  recently  laid  down  the  following  rule  as  to  adjournments  from 
to  judge.  tli6  chief  clerk  to  the  judge : — 

Adjournment  to  the  judge  will  not  be  granted  unless  an  application  is  made  to 
the  chief  clerk,  at  the  time  when  the  summons  is  heard  by  hrai,  either  for  an  ad- 
journment or  for  time  to  consider  whether  an  adjournment  shall  be  asked  for.  If 
no  application  is  made  t»  the  chief  clerk  at  the  time,  the  order  can  only  be  altered 
by  means  of  a  motion  in  Court  to  discharge  it.  If  an  order  is  made  against  a  party 
properly  served  in  his  absence,  the  result  is  the  same  as  if,  being  present,  he  does 
not  ask  for  an  adjournment.  Time  to  consider  whether  an  adjournment  shall  be 
asked  for  will  be  granted,  if  an  application  for  it  is  made  at  the  hearing  in  a 
proper  case,  as  if  only  a  clerk  who  is  not  fuUy  instructed  is  present,  or  in  a  country 
case  when  reference  to  the  country  solicitor  is  necessary  (W.  N.  (1884),  218). 

As  to  time  of  appealing  from  a  decision  of  the  chief  clerk,  see  Mrasnett's  Case, 
W.  N.  (1884),  223. 

Power  to  chief  16.  Each  chief  clerk  shall,  for  the  purpose  of  any  proceedings 
advertisp-  directed  to  be  taken  before  him,  have  full  power  to  issue  advertise- 
ments and  ments,  to  summon  parties  and  witnesses,  to  administer  oaths,  to  require 
g^j^ijjjg^^j. '  the  production  of  documents,  to  take  affidavits  and  acknowledgments, 
oaths,  &c.,  as  other  than  acknowledgements  by  married  women,  and  when  so 
J^g^t.^  directed  by  the  judge  to  examine  parties  and  witnesses  either  upon 

interrogatories  or  vivd  voce,  as  the  judge  shall  direct  {d). 

{d)  This  rule  is  taken  from  15  &  16  Vict.  o.  80,  s.  30. 

See  aa  to  the  position  and  functions  of  the  chief  clerk,  Powell  v.  Powell,  10  Oh, 
p.  135. 

As  to  affidavits  and  evidence  in  chambers,  see  Ord.  XXXVlII.,  Pt.  II.  ante, 
p.  438. 
Practice  If  a  party  examined  in  oTiambers  refuse  to  give  a  sufficient  answer,  the  judge 
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abould  be  asked  to  examine  him  personally,  and  if  he  then  refuse  to  answer  he  may  Ord.  LV. 

be  oom.mitted  at  once  {Sayward  v.  Rayiuard,  Kay,  App.  ixxi.).  

A      TmTmQCici      linn       n      _: T_l.        "J?     1_    _       .         •     1  1  '  ,,     ^  .       t     t  ' 


A  witness  has  a  right,  if  he  wishes,  to  require  that  his  examination  should  he  when  party 
oontooted  before  the  judge  in  person  (&  Lmdon  and  County  Assurance   Co.,   5  examined  in 
in'w    ro^ 'cS^    °*'  ■^"'y^""'^^- SO'y'-'xi'i^A ;  Me  Some  Counties  Life  Assurance  Co.,  chambers 
10  ^-^^  457  ;  He  Agriculturist  Cattle  Insurance  Sooiety,  3  De  G.  F.  &  J.  194  ;  Sx  refuses  to 
parte  Munn,  2i  Beav.  137,  where  on  a  witness  refusing  to  be  sworn  before  the  chief  answer. 
clerk,  on  the  ground  that  he  required  the  assistance  of  counsel,  it  was  held,  on  a  !?„„„;„„«„„ 
motion  to  commit  the  witness,  that  the  proper  course  was,  after  he  was  sworn,  to  S^TTiXp 
apply  that  his  examination  might  be  taken  before  the  judge,  or  an  examiner,  or,  if  f^ZvJT 
necessary,   that  the  case  might  be  adjourned  into  Coui-t.      See,  too.  He  Esgair       P™'^"'i- 
Mining  Co.,  8  W.  E.  669,  where  it  was  held,  that,  although  the  chief  clerk  had 
power  in  a  winding-up  case  to  summon  a  witness  before  him  until  the  list  of  con- 
tributories  was  definitely  settled,  yet  a  motion  to  commit  such  witness  for  refusing 
to  attend  could  not  be  entertained  until  such  refusal  had  been  certified  by  the  judge 
in  chambers  under  the  11  &  12  Vict.  c.  45. 

In  one  case,  witnesses,  who  had  been  examined  before  the  hearing,  upon  inter-  Examination 
rogatories,  were  examiaed  again  vivd  voce,  before  the  chief  clerk,  as  to  the  same  first  iu  Court 
matters  {Sogers  v.  Mort,  10  Hare,  App.  liii. ;  of.  Sextall  v.  Cheadle,  1  Sm.  &  Gr.  78  ;  and  again  in 
Jiouth  V.  Tomlinson,  16  Beav.  261).  chambers. 

No  special  order  was  required  for  the  transfer  of  a  witness's  examination  from  Trflnsfpr  of 
chambers  to  the  examiner's  office  {Stebbing  v.  Atlee,  26  L.  J.  Ch.  265).  examiuatiou 

17.  Parties  and  witnesses  summoned  to  attend  before  a  chief  clerk  Process  of 
shall  be  bound  to  attend  in  pursuance  of  the  summons,  and  shall  be  ''°'^*^™P*- 
liable  to  process  of  contempt  in  like  manner  as  parties  or  witnesses 

are  liable  thereto  in  case  of  disobedience  to  any  order  of  the  Court,  or 
in  case  of  default  in  attendance,  in  pursuance  of  any  order  of  the 
Court  or  of  any  writ  of  subpoena  ad  testificandum,  and  all  persons 
swearing  or  affirmiag  before  any  chief  clerk  shall  be  liable  to  all  such 
penalties,  punishments,  and  consequences  for  any  wOf ul  and  corrupt 
false  swearing  or  affirming  contained  therein,  as  if  the  matters  sworn 
or  affirmed  had  been  sworn  and  affirmed  before  any  other  person  by 
law  authorised  to  administer  oaths,  to  take  affidavits,  and  to  receive 
affirmations  (e). 

(«)  This  rule  is  taken  from  15  &  16  Vict.  c.  80,  s.  31. 

Ill  the  prosecution  before  the  chief  clerk  of  an  inquiry  directed  by  an  administra- 
tion decree  any  person  able  to  give  information  about  the  assets  may  be  summoned 
by  subpoena,  and  is  bound  to  attend  before  an  examiner  and  answer  aU  proper 
questions  put  to  him  by  the  person  having  the  conduct  of  the  decree  ( Venables  v. 
Schweitzer,  16  Eq.  76).     See  as  to  subpoenas,  Ord.  XXXVII.,  Pt.  III.,  ante,  p.  428. 

18.  The  Court  or  judge  may  direct  any, computation  of  interest,  or  Computation 
the  apportionment  of  any  fund,  to  be  certified  by  the  chief  clerk,  and      interest  or 
to  be  acted  upon  by  the  paymaster-general  or  other  person  without  ment  of  fund, 
further  order  (/). 

(/)  Cf.  Cons.  Ord.  XXXV.  r.  45.  See  as  to  interest  the  Supreme  Court  Euuds 
Rules,  1884,  ante,  p.  235. 

IV.- — Assistance  of  Experts. 

19.  The  judge  in  chambers  may,  in  such  way  as  he  thinks  fit,  obtain  Court  may 
the  assistance    of   accountants,  merchants,  engineers,  actuaries,   and  °^ta™  assist- 
other  scientific  persons  the  better  to  enable  any  matter  at  once  to  be  oountauts, 
determined,  and  he  may  act  upon  the  certificate  of  any  such  person  (^r).  merchants, 

(a)  This  rule  is  taken  from  15  &  16  Vict.  0.  80,  s.  42,  now  repealed. 
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Ord.  LV. 

AssesBOTS 
under  Judica- 
ture Act. 

Accountants. 

Expert  cannot 
call  witnesses. 

References  to 
experts. 

Judge  cannot 
delegate  to 
chief  clerk. 

When  refer- 
ence is 
refused. 


See  Judicature  Act,  1873,  56th  and  following  sections,  as  to  trial  with  assessors, 
and  Ord.  XXXVI.,  Pt.  VIII.,  ante,  p.  419. 

See,  as  to  the  employment  of  accountants.  Be  Sutchinson,  32  W.  R.  392  ;  "W.  N. 
(1884),  35  ;  Re  London,  Sirmingham  and  Bucks  Ey.  Co.,  6  yT.  R.  141.  It  seems 
they  need  not  always  he  employed  in  the  presence  of  the  parties  [ibid.). 

The  expert  has  no  jurisdiction  to  caU  witnesses  {Moiris  v.  Llanelly  Ey.  Go., 
"W.  N.  (l868),  46). 

The  object  of  the  rule  is  to  facilitate  inquiries  necessary  to  found  a  decree ;  thus, 
complicated  claims  of  creditors,  which  would  have  had  to  go  to  arbitration  if  tried 
at  common  law,  were  referred  to  chambers  to  be  disposed  of  by  the  judge  with  the 
aid  of  an  accountant  [Mildmay  r.  Lord  Methuen,  1  Drew.  216,  where  it  was  held  that 
the  judge  cannot  delegate  this  power  to  the  chief  clerk  ;  Mcintosh  v.  Great  Western 
By.  Co.,  3  Sm.  &  Griff.  146)  ;  and  the  amount  of  encroachment  of  alluvium  on  a 
sea-shore  was  referred  to  an  expert  in  Att.-Gm.  v.  Chambers,  4  De  G.  Sc  J.  65,  58. 
The  rule  does  not  give  a  judge  power  to  adjourn  the  decision  of  a  cause  for  further 
inquiries  from  engineers  or  others  in  a  case  where  the  plaintiff  has  a  clear  light  to 
an  injunction,  although  the  injunction  may  be  a  very  dificult  one  for  the  defendant 
to  obey  [Att.-Gen.  v.  Col/ney  Hatch  Asylum,  4  Ch.  146,  where  an  injunctiou^'was 
granted  to  restrain  a  nuisance,  and  the  Court  of  Appeal  reversed  an  order  by 
which  it  was  referred  to  an  engineer  to  inquire  how  the  nuisance  might  be  abated) ; 
so  a  general  inquiry  as  to  what  ought  to  be  done  to  preserve  the  plaintiflE's  light 
and  air  was  refused  in  Stokes  v.  City  Offices  Co.,  13  W.  R.  537.  See  also  Case  v. 
Midland  By.  Co.,  27  Beav.  247,  where  an  inquiry  as  to  the  effect  of  using  steam- 
boats on, a  canal  was  directed ;  and  after  the  decree  the  opinion  may  be  taken  as  to 
time  which  ought  to  be  allowed  for  carrying  it  into  effect  [Att.-Gen.  v.  Merthyr 
Tydfil  Local  Board  of  Health,  W.  N.  (1870),  148). 

The  Court  will  not  obtain  the  assistance  of  a  scientific  person  until  an  issue  has 
been  raised  between  the  parties  [Stokes  v.  City  Offices  Co. ;  Baltic  Co.  v.  Simpson, 
24  W.  R.  390). 

The  report  of  an  expert  is  not  to  decide  the  question  referred  to  him,  like  an 
arbitrator's  award,  though  it  may  give  material  information  and  guidance  to  the 
judge  [Ford  v.  Tynte,  2  De  G.  J.  &  S.  127,  where  it  was  said  affidavits  might  be 
received  in  opposition  ;  Adamson  v.  Gill,  16  W.  R.  306). 

The  chief  clerk  must  not  file  such  report  as  part  of  his  certificate ;  see  Hill  v. 
King,  9  Jur.  N.  S.  527  ;  3  De  G.  J.  &  S.  418. 


Form  and  pre- 
paration of 
originating 
summonses. 


Time  for 
attendance 
under  origi- 
nating sum- 
mons to  be 
added. 


New  sum- 
mons. 


V. — Summonses  in  Chambers. 

20.  An  originating  summons  shall  be  in  the  Form  No  25  in 
Appendix  L.,  with,  such  variations  as  circumstances  may  require.  It 
shall  he  prepared  hy  the  applicant  or  his  solicitor,  and  shall  he  sealed 
in  the  central  office,  and  when  so  sealed  shall  he  deemed  to  be  issued. 
The  person  obtaining  the  summons  shall  leave  at  the  central  office  a 
copy  thereof,  which  shall  be  filed  and  stamped  in  the  manner  required 
by  law  [h). 

[h)  Cf.  Cons.  Ord.  XXXV.  r.  6.    For  the  form  here  referred  to,  see  infra. 

21.  The  day  and  hour  for  attendance  under  an  originating  sum- 
mons shall  be  left  to  be  added,  after  the  sealing  thereof,  in  the  margin 
or  at  the  foot  of  the  same,  and  shall  be  there  inserted  when  such  day 
and  hour  shall  have  been  fixed  at  the  chambers  of  the  judge  to  whom 
the  matter  is  assigned  by  the  chief  clerk,  who  shall  mark  the  summons 
with  the  seal  used  in  such  chambers. 

22.  Where  from  any  cause  an  originating  summons  may  not  have 
been  served  upon  any  party  seven  clear  days  before  the  return  thereof, 
an  indorsement  may  be  made  upon  the  summons,  and  upon  a  copy 
thereof  stamped  for  service  appointing  a  new  time  for  the  parties  not 
before  served  to  attend  at  the  chambers  of  the  judge,  and  such  indorse- 
ments shall  be  sealed  at  the  judge's  chambers,  and  the  service  of  the 
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copy  so  indorsed  and  sealed  shall  liave  tlie  same  force  and  effect  as  the      Ord.  LV. 
service  of  an  originating  summons,  and  where  any  party  has  been 
served  before  such  indorsement,  the  hearing  thereof  may,  upon  the 
return  of  the  summons,  he  adjoiu-ned  to  the  new  time  so  appointed  («). 
(i)  This  rvde  is  taken  from  Cons.  Ord.  XXXV.  i-.  8. 

23.  The  parties  served  with  an  originating  summons  shall,  before  Entry  of 
they  are  heard  in  chambers,  enter  appearances  in  the  central  office  and  ^PP^^™""^- 
give  notice  thereof  (^). 

(i)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  i.  9. 

24.  The  summons  by  the  chief  clerk  requiring  the  attendance  of  I'orm  of 
parties,  witnesses  or  others,  shall  be  in  the  form  No.  1  in  Appendix  L., 

with  such  variations  as  the  circumstances  of  the  case  may  require  (Z). 

{l)  Eor  this  form,  see  infra. 

YI. — Proceedings  relating  to  Infants. 

25.  Upon  applications  for  the  appointment  of  guardians  of  infants  Evidence  on 
and  allowance  for  maintenance  the  evidence  shall  show —  applications 

(a.)  The  ages  of  the  infants ;  and  mainte- 

(b.)  The  nature  and  amount  of  the  infants'  fortunes  and  incomes ;      nance, 
(c.)  What  relations  the  infants  have  (m). 
(»»)  This  rule  is  taken  from  Regulations  as  to  Business,  August  8,  1857,  r.  19. 

26.  Upon  applications  to  obtain  the  sanction  of  the  Court  to  infants  Evidence  on 
makLag  settlements  on  marriage  under  18  &  19  Vict.  c.  43,  evidence  ^der\rrfMits 
shall  be  produced  to  show —  Settlement 

(a.)  The  age  of  the  infant ;  •*•"*• 

(b.)  Whether  the  infant  has  any  parents  or  guardians ; 
(c.)  With  whom  or  under  whose  care  the  infant  is  living,  and,  if 
the  infant  has  no  parents  or  guardians,  what  near  relations 
the  infant  has ; 
(d.)  The  rank  and  position  in  life  of  the  infant  and  parents ; 
(e.)  What  the  infant's  property  and  fortune  consist  of  ; 
(f .)  The  age,  rank  and  position  in  life  of  the  person  to  whom  the 

infant  is  about  to  be  married ; 
(g.)  What  property,  fortune  and  income,  such  person  has  ; 
(h.)  The  fitness  of  the  proposed  trustees,  and  their  consent  to  act ; 
The  proposals  for  the  settlement  of  the  property  of  the  infant,  and  of 
the  person  to  whom  such  infant  is  proposed  to  be  married,  shall  be 
submitted  to  the  judge  (n). 

(«)  This  rule  is  taken  from  Regulations  as  to  Business,  Aug.  8,  1857,  i'.  20.    For 
this  Act,  see  ante,  p.  96. 

27.  At  any  time  during  the  proceedings  at  any  judge's  chambers  Appointment 
under  any  judgment  or  order,-the  judge  may,  if  he  shall  think  fit,  of  guardian 


require  a  guardian  ad  litem  to  be  appointed  for  any  infant  or  person 


ad  litem. 
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Ord.  LV.      of  unsound  mind  not  so  found  by  inquisition,  wlio  has  been  served 
with  notice  of  such  judgment  or  order  (o). 

(o)  This  rule  is  taken  from  Cons.  Ord.  VII.  r.  7. 


Proceedings 
under  judg- 
meutjor  order. 


Registrar' s 
note  on  ad- 
journment to 
chambers. 


VII. — Documents  to  he  left  at  Chambers. 

28.  In  all  cases  of  proceedings  in  chambers  under  any  judgment  or 
order,  the  party  prosecuting  the  same  shall  leave  a  copy  of  such  judg- 
ment or  order  at  the  judge's  chambers,  and  shall  certify  the  same  to 
be  a  true  copy  of  the  judgment  or  order  as  passed  and  entered  (jo). 

(p)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  15.  As  to  passing  and  entering 
judgments  and  orders,  see  Ord.  LXII.,  infra. 

29.  Whenever  any  matter  is  adjourned  from  the  Court  to  chambers, 
or  any  directions  are  given  in  Court  to  be  acted  upon  at  chambers, 
whether  upon  a  matter  adjourned  into  Court  from  chambers,  or  upon 
any  other  occasion,  without  an  order  being  drawn  up,  a  note  signed 
by  the  registrar,  stating  for  what  purpose  such  matter  is  adjourned  to 
chambers,  or  the  directions  given,  shall  be  procured  from  the  registrar 
and  left  at  chambers  (j). 

(?)  This  and  the  two  foUowmg  rules  are  taken  from  Regulations  as  to  Business, 
Aug.  8,  1857,  rules  3,  6  and  8. 

Note  of  names      30.  A  note  stating  the  names  of  the  solicitors  for  all  the  parties,  and 
°*  |°^ii!?™      showing  for  which  of  the  parties  such  solicitors  are  concerned,  shall 
be  left  at  chambers  with  every  judgment  or  order  (r). 

(r)  See  note  to  rule  29. 


Copy  of  cer- 
tificate of 
'entry,  &c.  to 
be  left  at 
chambers. 


31.  A  copy  of  every  certificate  of  the  central  office  of  entry  of  a 
memorandum  of  service  of  notice  of  a  judgment  or  order,  and  of  every 
appearance  entered  by  a  person  served  with  such  notice  to  attend  the 
proceedings,  certified  by  the  solicitor,  shall  be  left  at  chambers  (s). 

(s)  See  note  to  rule  29. 


Vm. — Summonses  to  proceed. 

32.  Every  judgment  or  order  directing  accounts  or  inquiries  to  be 
taken  or  made  shall  be  brought  into  the  judge's  chambers  by  the 
party  entitled  to  prosecute  the  same  within  ten  days  after  the  same 
shall  have  been  passed  and  entered,  and  in  default  thereof  any  other 
party  to  the  cause  or  matter  shall  be  at  liberty  to  bring  in  the  same, 
and  such  party  shall  have  the  prosecution  of  such  judgment  or  order 
unless  the  judge  shall  otherwise  direct  (<). 

[t)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  22. 

Summons  to         33.  Upon  a  copy  of  the  judgment  or  order  being  left,  a  summons 

proceed  with    gJiaU  be  issued  to  proceed  with  the  accounts  or  inquiries  directed,  and 

inquiries.         upon  the  return  of  such  summons  the  judge,  if  satisfied  by  proper 

evidence  that  all  necessary  parties  have  been  served  with  notice  of  the 


Time  for 
bringing  in 
judgment  or 
order  direct- 
ing aoooxmts 
or  inquiries. 

Consequences 
of  default. 
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judgment  or  order,  Bhall  thereupon  give  directions  as  to  the  manner  in      Ord.  LV. 
■which  each  of  the  accounts  and  inquiries  is  to  he  prosecuted,  the  Direotiona. 
evidence  to  be  adduced  in  support  thereof,  the  parties  who  are  to  Evidence, 
attend   on  the  several  accounts  and  inquiries,  and  the  time  within 
which  each  proceeding  is  to  be  taken,  and  a  day  or  days  may  be 
appointed  for  the  further  attendance  of  the  parties,  and  all  such  direc- 
tions may  afterwards  be  varied,  by  addition  thereto  or  otherwise,  as 
may  be  found  necessary  (m). 

{u)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  16.  Although  an  aoooimt  has 
heen  properly  directed  by  a  decree,  semble,  the  Court  would  stay  the  taking  of  it  if 
it  eoijd  be  shown  that  it  would  be  useless  {Taylor  v.  Mostyn,  25  Oh.  D.  48). 

34.  Where  by  a  judgment  or  order  a  deed  is  directed  to  be  settled  by  Settling  deed 
the  judge  in  chambers  in  case  the  parties  differ,  a  summons  to  proceed  ment  &e.  in 
shall  be  issued,  and  upon  the  return  of  the  summons  the  party  entitled  case  parties 
to  prepare  the  draft  dged  shall  be  directed  to  deliver  a  copy  thereof, 

within  such  time  as  the  judge  shall  think  fit,  to  the  party  entitled  to 
object  thereto,  and  the  party  so  entitled  to  object  shall  be  directed  to 
deliver  to  the  other  party  a  statement  in  writing  of  his  objections  (if 
any)  within  eight  days  after  the  delivery  of  such  copy,  and  the  pro- 
ceeding shall  be  adjourned  until  after  the  expiration  of  the  said  period 
of  eight  days  (w). 

(»)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  17.  Where  an  infant  is  a 
necessary  party,  the  words  "in  case  the  parties  differ"  are  omitted  {Calvert  v.  Ood- 
frey,  2  Beav.  267). 

The  order  of  a  judge  settUng  the  form  of  a  conveyance  is  subject  to  appeal 
{Polloclc  V.  Rabbits,  21  Ch.  D.  466). 

35.  "Where,  upon  the  hearing  of  the'summons  to  proceed,  it  appears  Service  of 
to  the  judge  that  by  reason  of  absence,  or  for  any  other  sufficient  ^^d^entor 
cause,  the  service  of  notice  of  the  judgment  or  order  upon  any  party  order,  where 
cannot  be  made  or  ought  to  be  dispensed  with,  the  judge  may,  if  he  ^^^"^^^ 
shall  think  fit,  wholly  dispense  with  such  service,  or  may,  at  his  dis- 
cretion, order  any  substituted  service  or  notice  by  advertisement  or 
otherwise  in  lieu  of  such  service  {w). 

{w)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  1.  18. 

36.  If  on  the  hearing  of  the  summons  to  proceed  it  shall  appear  that  Proceedings 
all  necessary  parties  are  not  parties  to  the  action  or  have  not  been  ^^"^p^tils" 
served  with  notice  of  the  judgment  or  order,  directions  may  be  given  are  not  parties 
for  advertisement  for  creditors,  and  for  leaving  the  accounts  in  ^^6°]^?^ 
chambers  but  the  adjudication  on  creditors'  claims  and  the  accounts  been  served. 
are  not  to  be  proceeded  with,  and  no  other  proceeding  is  to  be  taken, 

except  for  the  purpose  of  ascertaining  the  parties  to  be  served,  until 
all  necessary  pai-ties  shall  have  been  served,  and  are  bound,  or  service 
shall  have  been  dispensed  with,  and  until  directions  shall  have  been 
given  as  to  the  parties  who  are  to  attend  on  the  proceedings. 

37    The  course  of  proceeding  in  chambers  shall  ordinarily  be  the  Course  of  pro- 
same  as  the  course  of  proceeding  in  Court  upon  motions.    Copies,  ehSr™ 

M.  ^^  K 
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Ord.  LV. 
Copies. 


abstracts,  or  extracts  of  or  from  accounts,  deeds,  or  otlier  documents 
and  pedigrees  and  concise  statements  shall,  if  directed,  be  supplied  for 
the  use  of  the  judge  and  his  chief  clerks,  and  where  so  directed,  copies 
shall  be  handed  orer  to  the  other  parties.  But  no  copies  shall  be  made 
of  deeds  or  documents  where  the  originals  can  be  brought  in  unless  the 
judge  shall  otherwise  direct  (x). 

(a;)  This  rxile  is  taken  from  Cons.  Ord.  XXXV.  r.  26.- 


Summous 
■faook. 


Lists  of 
matters  to  he 
made  out. 


IX. — Summons  Book. 

38.  At  the  time  any  summons  is  obtained,  an  entry  thereof  shall  be 
made  in  "the  Summons  Book,"  stating  the  date  on  which  the 
summons  is  issued,  the  name  of  the  cause  or  matter,  and  by  what 
party,  and  shortly  for  what  purpose  such  summons  is  obtained,  and  at 
what  time  such  summons  is  returnable  (y). 

(2^)  TUs  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  24. 

39.  Lists  of  matters  appointed  for  each  day  shall  be  made  out  and 
affixed  outside  the  doors  of  tKe  chambers  of  the  respective  judges; 
and,  subject  to  any  special  direction,  such  matters  shall  be  heard  in 
the  order  in  which  they  appear  in  such  lists  (z). 

{z)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  25. 


Judge  may- 
nominate  one 
solicitor  for  a 


X. — Attendances. 

40.  "Where,  upon  the  hearing  of  the  summons  to  proceed,  or  at  any 
time  during  the  prosecution  of  the  judgment  or  order,  it  appears  to 
the  judge,  with  respect  to  the  whole  or  any  portion  of  the  proceedings, 
that  the  interests  of  the  parties  can  be  classified,  he  may  require  the 
parties  constituting  each  or  any  class  to  be  represented  by  the  same 
solicitor,  and  may  direct  what  parties  inay  attend  all  or  any  part  of 
the  proceedings,  and  where  the  parties  constituting  any  class  cannot 
agree  upon  the  solicitor  to  represent  them,  the  judge  may  nominate 
such  solicitor  for' the  purpose  of  the  proceedings  before  him,  and  where 
any  one  of  the  parties  constituting  such  class  declines  to  authorise  the 
solicitor  so  nominated  to  act  for  him,  and  insists  upon  being  represented 
by  a  diflcerent  solicitor,  such  pajty  shall  personally  pay  the  costs  of  his 
own  solicitor  of  and  relating  to  the  proceedings  before  the  judge,  with 
repeet  to  which  such  nomination  shall  have  been  made,  and  all  such 
further  costs  as  shall  be  occasioned  to  any  of  the  parties  by  his  being 
represented  by  a  different  solicitor  from  the  solicitor  so  to  be 
nominated  (o). 

(«)  This  rule  is  taken  from  Cons.  Ord.  XXXV  r.  20. 

where,  in  an  administration  action,  the  parties  beneficially  entitled  appeared  by 
several  solicitors  but  were  unable  to  agree  as  to  which  solicitor  should  represent  the 
whole  class  in  the  proceedings  under  the  judgment,  the  Court  appointed  the  official 
solicitor  to  represent  the  class  [Re  Socwra,  Docwra  v.  Faith,  W.  N.  (1884), 
174,  232). 

"Where  a  number  of  persons  in  the  same  interest  having  liberty  to  attend  the 
proceedings  in  an  administration  suit  appeared  separately  on  an  adjourned  summons. 
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only  one  set  of  costs  was  allowed  [Stevenson  v.  AUngton,  11  W.  E.  936;  Bellew  v.       Ord.  LV. 

Sellew,  "W".  N.  (1868),  253  ;  Foxm  v.  Jbaiew,  13  "W.  E.  33).    Where  the  plaintiff  and    

detendant  in  an  administration  suit  employ  the  same  solicitor,  other  residuary  legatees 
having  liberty  to  attend  the  proceedings  will  be  allowed  one  set  of  costs  between 
^em  [Da-ubney  v.  Leake,  1  Eq.  495;  35  Beav.  311;  SubbardY.  Latham,  35  L.  J. 
Ch.  402 ;  14  W.  E.  553  ;  14  L.  T.  616 ;  Wragg  v.  MorUy,  14  "W.  E.  649  ;  Joseph  v. 
Goode,  W.  N.  (1875),  4 ;  23  W.  E.  225).  See  also  as  to  costs  of  attendances  in 
^ambers,  r.  42 ;  Ord.  LXV.  r.  27  (23),  post;  Sharp  v.  Lmh,  10  Ch.  D.  468 ;  27 
W.  E.  628  ;  JRe  Marshall,  W.  N.  (1879),  12  ;  Daij  v.  Mttij,  21  Ch.  D.  830  ;  Morgaa 
&  Wurtzburg  on  Costs,  p.  137. 

41.  Whenever  in  any  proceeding  before  a  judge  in  cliamTDers  the  Judge  may 
same  solicitor  is  employed  for  two  or  more  parties,  such,  judge  may  ^f\g  repre- 
at  his  discretion  require  that  any  of  the  said  parties  shall  be  represented  sented  by  dis- 
before  him  by  a  distinct  solicitor,  and  adjourn  such  proceedings  until 

such  party  is  so  represented  (i). 

(*)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  21. 

42.  Any  of  the  parties  other  than  those  who  shall  have  been  directed  Costs  of 
to  attend  may  attend  at  their  own  expense,  and  upon  paying  the  costs,  5^'^/^+ 
if  any,  occasioned  by  such  attendance,  or,  if  they  think  fit,  they  may  attend. 
apply  by  summons  for  liberty  to  attend  at  the  expense  of  the  estate, 

or  to  have  the  conduct  of  the  action  either  in  addition  to  or  in 
substitution  for  any  of  the  parties  who  shall  have  been  directed  to 
attend. 

43.  An  order  is  to  be  drawn  up  on  a  summons  to  be  taken  out  by  Order, 
the  plaintiff  or  the  party  having  the  conduct  of  the  action,  stating  the 
parties  who  shall  have  been  directed  to  attend  and  such  of  them  (if 
any)  as  shall  have  elected  to  attend  at  their  own  expense,  and  such 
order  is  to  be  recited  in  the  chief  clerk's  certificate. 

XI. — Advertisements  for  Creditors  and  Claimants. 

44.  Where  a  judgment  or  order  is  given  or  made,  whether  in  Court  Claimants  not 
or  in  chambers,  directing  an  account  of  debts,  claims,  or  liabilities,  or  pr^fo'be" 
an  inq[uiry  for  heirs,  next  of  kin,  or   other  unascertained  persons,  excluded, 
unless  otherwise  ordered,  all  persons  who  do  not  come  in  and  prove 

their  claims  within  the  time,  which  may  be  fixed  for  that  purpose  by 
advertisement,  shaU  be  excluded  from  the  benefit  of  the  judgment 
or  order  (c). 

{c)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  12. 

After  the  time  fixed  by  the  advertisement  no  claim  can  be  received  (except  in  caee 
of  an  adjournment)  without  special  leave  ;  see  r.  57,  post. 

After  distribution  under  a  decree,  persons  making  further  claims  may  proceed  by 
action  against  those  persons  who  have  received  the  assets,  but  not  against  the 
executors  who  are  indemnified  by  the  decree  {Clegg  v.  Sowland,  3  Eq.  368  ;  David  v. 
Frowd,  1  My.  &  E.  209  ;  GoodY.  Blewitt,  19  Ves.  339  ;  GreigY.  Somerville,  IE.  &M. 
338  ;  Thomas  v.  Griffith,  2  Giffl.  604 ;  2  De  Gr.  F.  &  J.  555)  ;  and  even  where  the 
assets  have  been  distributed  without  a  suit  the  executors  ought  not  to  be  made 
parties  {Hunter  v.  Tmmg,  4  Ex.  D.  256). 

For  the  -practice  where  a  fund  becomes  distributable  after  a  great  lapse  of  time 
and  some  only  of  the  creditors  come  in  to  claim,  see  Ashley  v.  Ashley,  1  Ch.  D.  243  ; 
affirmed  4  Ch.  D.  757. 

A  creditor  may  come  in  as  long  as  there  are  assets  [Lashley  v.  Sogg,  ]  1  Ves.  602  ; 
Sartwelly.  Colvin,  16  Beav.  140  ;  Se  Metcalfe,  13  Ch.  D.  236)  ;  and  although  the 
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Ord.  LV.      fund  has  been  apportioned  {Cfillespu  v.  Alexander,  3  Ruas.  130  ;  Montefioriv.  Browne, 

7  H.  Jj.  C.  241 ;  4  Jur.  N.  S.  1201 ;  Knierim  v.  Schmauss,  10  W.  R.  860). 

In  Frowse  v.  Spurgin,  6  Eq.  99,  the  plaintiff,  a  residuary  legatee  was  held  [liable 
to  pay  legacies  more  than  twenty  years  after  the  testator's  death,  owing  to  the  form, 
of  the  certificate  to  which  he  had  assented. 


Advertise- 
ments. 


By  whom 
prepared. 
Signature  of 
chief  clerk. 


Time  to  be 
fixed  for  send- 
ing in  ciaiflis. 


Form  of  ad- 
vertisement. 


Office  copies 
of  affidavits. 


45.  Where  an  advertisement  is  required  for  the  purpose  of  any  pro- 
ceeding in  chambers,  a  peremptory  advertisement,  and  only  one,  shall 
be  issued,  unless  for  any  special  reason  it  may  be  thought  necessary 
to  issue  a  second  advertisement  or  further  advertisements,  and  any 
advertisement  may  be  repeated  as  many  times  and  in  such  papers  aa 
may  be  directed  (d). 

{d)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  35. 

As  to  the  advertisements  required,  see  Wood  v.  Weightman,  13  Eq.  434. 

46.  The  advertisement  shall  be  prepared  by  the  party  prosecuting 
the  judgment  or  order,  and  submitted  to  the  chief  clerk  for  approval, 
and  when  approved  shall  be  signed  by  him,  and  such  signature  shall 
be  sufficient  authority  to  the  printer  of  the  Gazette  to  insert  the 
same(e). 

(e)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  36.    See  note  to  r.  45. 

47.  Advertisements  for  creditors  and  other  claimants  shall  fix  a 
time,  within  which  each  claimant,  not  being  a  creditor,  is  to  come  in 
and  prove  his  claim,  and  within  which  each  creditor  is  to  send  to  the 
executor  or  administrator  of  the  deceased,  or  to  such  other  party  as 
the  judge  shall  direct,  or  to  his  solicitor,  to  be  named  and  described  in 
the  advertisement,  the  name  and  address  of  such  creditor  and  the  full 
particulars  of  his  claim,  and  a  statement  of  his  account  and  the  nature 
of  the  security  (if  any)  held  by  him.  Such  advertisements  shall  be  in 
one  of  the  Forms  No.  2  and  3,  in  Appendix  L.,  with  such  variations 
as  the  circumstances  of  the' case  may  require.  At  the  time  of  directing 
such  advertisement  a  time  shall  be  fixed  for  adjudicating  on  the 
claims  (/). 

(/)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  i-.  37,  and  General  Order,  27th 
May,  1865,  r.  1. 

For  these  forms,  see  infra. 

As  to  using  in  chambers  advertisements  previously  issued  by  the  executor,  see 
Cuthbert  v.  Wharmhy,  "W.  N.  (1869),  12. 

48.  Claimants  filing  affidavits  shall  not  be  required  to  take  office 
copies,  but  the  person  who  examines  the  claims  shall  take  office  copies 
and  produce  the  same  at  the  hearing,  unless  the  judge  shall  otherwise 
direct  (^). 

(y)  This  rule  is  from  Cons.  Ord.  XXXV.  r.  39. 

A  claimant  may  be  cross-examined  upon  his  affidavit  in  support  of  his  claim 
[Cast  V.  Poyser,  3  Sm.  &  Gifi.  369  ;  affirmed,  26  L.  J.  Ch.  353) ;  and  aiter  his  cross- 
examination  the  other  side  may  file  fresh  evidence  [Lancefield  v.  lyguldm,  W.  N. 
(1872),  111;  20  W.  R.  621). 


Creditor  not 
to  make  affi- 


49.  No  creditor  need  make  any  affidavit  nor  attend  in  support  of 
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his  claim  (except  to  produce  his  security)  unless  lie  is  served  with  a      Ord.  LV. 
notice  requiring  him  to  do  so  as  hereinafter  provided  (A).  davit  nor 

(/i)  This  Rule  is  taken  from  General  Order,  27tli  May,  1865,  r.  2.  req^ed^^^^ 

50.  Every  creditor  shall  produce  the  security  (if  any)  held  by  him  Creditor  to 

before  the  judge  at  such  time  as  shall  be  specified  in  the  advertise-  produce  seou- 
.-t"  ,.  .  f,.  ,.,..  rity  or  other 

ment  tor  tnat  purpose,  bemg  the  time  appointed  for  adjudicating  on  evidence. 

the  claims,  and  every  creditor  shall,  if  required  by  notice  in  writing 
(Form  No.  4  in  Appendix  L.)  to  be  given  by  the  executor  or  adminis- 
trator of  the  deceased,  or  by  such  other  party  as  the  judge  shall 
direct,  produce  all  other  deeds  and  documents  necessary  to  substantiate 
his  claim  before  the  judge  at  his  chambers  at  such  time  as  shall  be 
specified  in  such  notice  (i). 

(j)  This  rule  is  from  General  Order,  27th  May,  1865,  r.  3. 

As  to  disputing  debts  in  chambers,  and  in  particular  the  debt  of  the  plaintiff 
creditor,  see  Gardell  v.  Mflwke,  6  Eq.  464. 

51.  In  case  any  creditor  shall  neglect  or  refuse  to  comply  with  the  Creditor  fail- 
last  preceding  rule,  he  shall  not  be  allowed  any  costs  of  proving  his  ™gto  comply 
claim  unless  the  judge  shall  otherwise  direct  (A).  allowed  costs. 

(A)  This  rule  is  from  General  Order,  27th  May,  1865,  j..  4. 
As  to  costs  of  proving,  see  rule  58,  post. 

52.  The  executor  or  administrator  of  the  deceased,  or  such  other  claims  to  be 

party  as  the  judge  shall  direct,  shall  examine  the  claims  of  creditors  e^a™i°^ed  and 

.  •'      °        ,         ,         .  ,    ,    ■,,  .  o  ,       result  verified 

sent  m  pursuant  to  the  advertisement,  and  shaU  ascertain,  so  far  as  he  by  affidavit  of 

is  able,  to  which  of  such  claims  the  estate  of  the  deceased  is  justly  executor  or 
liable,   and  he   shall,   at  least   seven   clear  days  prior  to  the  time  appointed  by 
appointed  for  adjudication,  file  an  afiidavit  (Form  No.  5  in  Appen-  judge- 
dix  L.),  to  be  made  by  such  executor  or  administrator,  or  one  of  the 
executors  or  administrators,  or  such  other  party,  either  alone  or  jointly 
with  his  solicitor  or  other  competent  person,  or  otherwise,  as  the  judge 
shaU  direct,  verifying  a  list  of  the  claims  (Form  No.  6  in  Appen- 
dix L.),  the  particulars  of  which  have  been  sent  in  pursuant  to  the 
advertisement,  and  stating  to  which  of  such  claims,  or  parts  thereof 
respectively,  the  estate  of  the  deceased  is  in  the  opinion  of  the  deponent 
justly  liable,  and  his  beKef  that  such  claims,  or  parts  thereof  respec- 
tively, are  justly  due  and  proper  to  be  allowed,  and  the  reasons  for 
such  belief  {T). 

(0  This  rule  is  taken  from  General  Order,  27th  May,  1865,  r.  5. 
For  these  forms,  see  infra. 

53.  In  case  the  judge  shall  think  fit  so  to  direct,  the  making  of  the  Affidavit  may 
affidavit  referred  to  in  the  last  preceding  rule  shall  be  postponed  tiU  ^^  postponed, 
after  the  day  appointed  for  adjudication,  and  shall  then  be  subject  to 

such  directions  as  the  judge  may  give  {m). 

(m)  This  rule  is  from  General  Order,  27th  May,  1866,  r.  6. 

54.  Where  on  the  day  appointed  for  hearing  the  claims  any  of  them  Adjournment, 
remain  undisposed  of,  an  adjournment  day  for  hearing  such  claims 
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Bhall  be  fixed,  and  where  furtlier  evidence  is  to  be  adduced,  a  time 
may  be  named  within  which  the  evidence  on  both  sides  is  to  be  closed, 
and  directions  may  be  giien  as  to  the  mode  in  which  such  evidence  is 
to  be  adduced  (ra). 

(k)  This  rule  is  from  Cons.  Ord.  XXXV.  r.  40. 

55.  At  the  time  appointed  for  adjudicating  upon  the  claims  of 
creditors,  or  at  any  adjournment  thereof,  the  judge  may  in  his  discre- 
tion allow  any  of  the  claims,  or  any  part  thereof  respectively,  without 
proof  by  the  creditors,  and  direct  such  investigation  of  all  or  any  of 
the  claims  not  allowed,  and  require  such  further  particulars,  informa- 
tion, or  evidence  relating  thereto  as  he  may  think  fit,  and  may,  if  he  so 
think  fit,  require  any  creditor  to  attend  and  prove  his  claim,  or  any 
part  thereof,  and  the  adjudication  on  such  claims  as  are  not  then 
allowed  shall  be  adjourned  to  a  time  to  be  then  fixed  (o). 

(o)  This  rule  is  from  General  Order,  27th  May,  1865,  r.  7. 

56.  Notice  (Form  No.  7  in  Appendix  L.)  shall  be  given  by  the 
executor  or  administrator,  or  such  other  party  as  the  judge  shall 
direct,  to  every  creditor  whose  claim,  or  any  part  thereof,  has  been 
allowed  without  proof  by  the  creditor,  of  such  allowance,  and  to  every 
such  creditor  as  the  judge  shall  direct  to  attend  and  prove  his  claim 
or  such  part  thereof  as  is  not  allowed  by  a  time  to  be  named  in  such 
notice  (Form  No.  8  in  Appendix  L.),  not  being  less  than  seven  days 
after  such  notice,  and  to  attend  at  a  time  to  be  therein  named,  being 
the  time  to  which  the  adjudication  thereon  shall  have  been  adjourned, 
and  in  case  any  creditor  shall  not  comply  with  such  notice,  his  claim, 
or  such  part  thereof  as  aforesaid,  shall  be  disallowed  (p). 

{p)  This  rule  is  from  General  Order,  27th  May,  1865,  i.  8.  Tor  these  forms, 
see  mfra> 

57.  After  the  time  fixed  by  the  advertisement  no  claims  shall  be 
received  (except  as  hereinbefore  provided  in  case  of  an  adjournment), 
unless  the  judge  at  chambers  shall  think  fit  to  give  special  leave,  upon 
application  made  by  summons,  and  then  upon  such  terms  and  con- 
ditions as  to  costs  and  otherwise  as  the  judge  shall  think  fit  (§'). 

(j)  This  rule  is  from  General  Order,  27th  May,  1865,  r.  10.  See  notes  to  rule  44, 
ante,  p.  499. 


Costs  of 
creditor  esta- 
blishing his 
debt. 


58.  A  creditor  who  has  come  in  and  established  his  debt  in  the 
judge's  chambers  under  any  judgment  or  order  shall  be  entitled  to  the 
costs  of  so  establishing  his  debt,  and  the  sum  to  be  allowed  for  such 
costs  shall  be  fixed  by  the  judge,  unless  he  shall  think  fit  to  direct  the 
taxation  thereof ;  and  the  amount  of  such  costs,  or  the  sum  allowed  in 
respect  thereof,  shall  be  added  to  the  debt  so  established  (»•). 

(r)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  24.  It  does  not  affect  the  costs  to 
■which  the  plaintiflE  in  a  creditor's  suit  is  entitled  {Flintoffy.  Baynes,  4  Ha.  309). 
In  general,  all  creditors  required  to  prove  their  debts,  are  allowed  a  fixed  sum  of 
II.  13*.  id,  if  the  debt  is  under  51.  and  21.  2s.  if  above  (Seton,  832).    In  Waterlow  v. 
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ns7m  ■'^  ^'  ^"  ^®^'  *■  ^"  ****  '"""•     ^»'«'"^''«  I"-  -S"*-',  39  L.  J.  Oh.  425  ;   W.  N.       Ord.  LV. 

(1S70),  106,  three  guineas  was  held  a  proper  sum  to  aUoiv.    A  creditor  failing  to  '■ 

^duoe  his  security  or  other  eTidenoe  of  his  claim,  -wiU  get  no  costs  (rule  51). 
Ureditora  attending  under  rule  50,  to  produce  securities  or  other  evidence,  -will  he 
allowed  a  proper  fee  for  such  attendance.     Where  an  estate,  which  was  insufficient, 
had  been  apportioned  amongst  the  creditors,  but  not  actually  distributed,  a  creditor 
was  allowed  to  come  in  on  payment  of  the  costs  of  the  application  and  of  the  reap- 
portionment {AngieU  v.  Saddon,  1  Mad.  529).    If  a  person  claiming  to  be  a  creditor  Costs  of  a 
fails  in  his  claim,  he  must  pay  the  costs  [Batch  v.  Searlcs,  2  Sm.  &  G.  157  ;  leomans  person  failing 
•^Itmjnes,  24  Beav.  127 ;  Colyer  v.  Colyer,  10  W.  R.  748  ;  and  see  Wright  t.  Larmuth,  ™  ^s  claim 
W.  N.  (1869),  36).    The  proper  course  is  to  ask  for  the  costs  when  the  claim  is  to  be  a 
adjudicated  on,  but  an  order  for  payment  of  them  may  be  made  on  a  distinct  sum-  creditor, 
mons  [Teomans  v.  Haynes) ;  and  notwithstanding  the  pendency  of  an  appeal  against 
the  order  disallowing  the  claim  [Colyer  v.  Colyer). 

69.  A  list  of  all  claims  allowed  shall,  when  required  hy  the  judge,  Claims 
be  made  out  and  left  in  the  judge's  chambers  by  the  person  who  ex-  allowed, 
amines  the  claims  (*). 

(s)  This  rule  is  taken  from  Cons.  Ord.  XZXV.  i.  44. 

60.  Where  any  judgment  or  order  is  made  for  payments  by  the  Pay-  Notice  to 
master-general  to  creditors,  the  party  whose  duty  it  is  to  prosecute  "t^^^fi,"^ 
such  judgment  or  order,  shall  send  to  each  such  creditor  or  his  soU-  ready, 
citor  (if  any)  a  notice  (Form  No.  9  in  Appendix  L.),  that  the  cheques 

may  be  received  from  the  Paymaster-general,  and  such  party  shall, 
when  required,  produce  such  judgment  or  order  and  any  other  papers 
necessary  to  enable  such  creditors  to  receive  their  cheques  and  get 
them  passed  (t). 

[t)  This  rule  is  from  G-enefal  Order,  27th  May,  1865,  i.  12.     See  this  form,  infra. 

61.  Every  notice  by  this  order  required  to  be  given  to  creditors  or  Notice  by  post 
other  claimants   shall,   unless  the  judge  shall  otherwise  direct,  be  *?  ^^  ^'°^- 
deemed  sufficiently  given  and  served  if  transmitted  bythe  post  prepaid 

to  the  creditor  or  other  claimant  to  be  served  according  to  the  address  - 
given  in  the  claim  sent  in  by  him  pursuant  to  the  advertisement,  or  in 
case  such  creditor  or  other  claimant  shall  have  employed  a  solicitor,  to 
such  solicitor  according  to  the  address  given  by  him  («). 
(«)  This  rule  is  from  General  Order,  27th  May,  1865,  r.  13. 


XH. — Interest. 

62.  Where  a  judgment  or  order  is  made  directing  an  account  of  the  Interest 
debts  of  a  deceased  person,  unless  otherwise  ordered,  interest  shall  be  °"-  ^^^^s- 
computed  on  such  debts  as  to  such  of  them  as  carry  interest  after  the 

rate  they  respectively  carry,  and  as  to  all  others  after  the  rate  of  four 
per  cent,  per  annum  from  the  date  of  the  judgment  or  order  (v). 
[v)  This  and  the  two  following  rules  are  from  Cons.  Ord.  XLII.  rr.  9,  10  and  11. 

63.  A  creditor  whose  debt  does  not  carry  interest,  who  comes  in  and  Debts  not 
establishes  the  same  before  the  judge  in  chambers  under  a  judgment  P^rrymg 
or  order  of  the  court  or  of  the  judge  in  chambers,  shall  be  entitled  to 
interest  upon  his  debt  at  the  rate  of  four  per  cent,  per  annum  from 

the  date  of  the  judgment  or  order  out  of  any  assets  which  may  remain 
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after  satisfying  the  costs  of  the  cause  or  matter,  the  debts  established, 
and  the  interest  of  such  dehts  as  hy  law  carry  interest  (w). 

(w)  See  note  to  rule  62. 

These  rules  do  not  apply  to  decrees  made  before  1841  I  Wheeler  \.  Gill,  19  Eq. 
316). 

A  creditor  is  entitled  to  interest  on  a  debt  ■which  accrues  subsequently  to  the  judg- 
ment only  from  the  time  of  proof  {Zainson  T.  Laimon,  18  Beav.  7  ;  17  Jur.  1044). 
As  to  allowing  interest  on  the  arrears  of  an  annuity  which  the  testator  had  cotc- 
nanted  to  pay,  see  Jmkms  v.  Brya/nt,  16  Sim.  272,  and  oases  there  cited.  As  to 
deducting  income  tax,  see  Bvnning  v.  Sendermn,  3  De  G-.  &  S.  702  ;  Orane  v.  Kilpin, 
6  Eq.  334.  _  The  direction  to  compute  interest  may  be  given  on  further  considera- 
tion {Flintqfv.  Saynes,  4  Ha.  309).  See  further  as  to  interest,  DanieU,  1027  et  aeq. 
If  the  estate  is  insolvent  a  creditor  (under  sect.  10  of  the  Judicature  Act,  1875)  is 
entitled  to  interest  only  up  to  the  date  of  the  judgment  for  administration  {Re 
Summers,  13  Ch.  D.  136). 

64.  "Where  a  judgment  or  order  is  made  directing  an  account  of 
legacies,  interest  shall  be  computed  on  such  legacies  after  the  rate  of 
four  per  cent,  per  anniim  from  the  end  of  one  year  after  the  testator's 
death,  unless  otherwise  ordered,  or  uidess  any  other  time  of  payment 
or  rate  of  interest  is  directed  by  the  will,  and  in  that  case  according  to 
the  will  (a;). 

[x)  See  note  to  rule  62 ;  and  as  to  interest  on  legacies  generally,  see  Re  Olive, 
W.  N.  (1884),  81 ;  Seton,  874 ;  DanieU,  1037.  Interest  computed  on  an  advance- 
ment is  computed  from  the  death  of  the  testator  {Hilton  v.  Hilton,  14  Eq.  468' ; 
Field  V.  Seward,  6  Ch.  D.  638.     See  also  Stewart  v.  Stewart,  15  Ch.  T>.  539). 

XIII. — Certificates  of  the  Chief  Clerk. 

65.  The  directions  to  be  given  for  or  touching  any  proceedings  be- 
fore the  chief  clerk  shall  require  no  particular  form,  but  the  result  of 
such  proceedings  shall  be  stated  in  the  shape  of  a  concise  certificate  to 
the  judge.  It  shall  not  be  necessary  for  the  judge  to  sign  such  certi- 
ficate, and  unless  an  order  to  discharge  or  vary  the  same  is  made,  the 
certificate  shall  be  deemed  to  be  approved  and  adopted  by  the 
judge  (y). 

{if)  This  rule  is  taken  from  15  &  16  Vict.  c.  80,  s.  32. 

66.  The  certificate  of  the  chief  clerk  shall  not,  unless  the  circum- 
stances of  the  case  render  it  necessary,  set  out  the  judgment  or  order 
or  any  documents  or  evidence  or  reasons,  but  shall  refer  to  the  judg- 
ment, or  order,  documents,  and  evidence  or  particular  paragraphs 
thereof,  so  that  it  may  appear  upon  what  the  result  stated  in  the 
certificate  is  founded  (z). 

(z)  This  rule  is  taken  fi'om  Cons.  Ord.  XXXV.  r.  47. 

67.  The  certificate  of  the  chief  clerk  shall  be  in  the  Porm  No.  10  in 

Appendix  L.,  with  such  variations  as  the  circumstances  may  require, 

and  when  prepared  and  settled  shall  be  transcribed  in  such  form,  and 

within  such  time  as  the  chief  clerk  shall  require,  and  shall  be  signed 

by  the  chief  clerk  either  then  or  (if  necessary)  at  an  adjournment  to 

be  made  for  the  purpose  (o). 

(a)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  47. 
Tor  this  form,  see  infra. 
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68.  Where  an  account  is  directed,  the   certificate  shall  state  the      Ord.  LV. 
result  of  such  account,  and  not  set  the  same  out  hy  way  of  schedule,  contents  of 
but  shall  refer  to  the  account  verified  by  the  affidavit  filed,  and  shall  certificate  in 
specify  by  the  numbers  attached  to  the  items  in  the  account  which,  account. 
if  any,  of  such  items  have  been  disallowed  or  varied,  and  shall  state 
what   additions,  if   any,  have  been  made  by  way  of  surcharge  or 
otherwise,  and  where  the  account  verified  by  the  affidavit  has  been 
so  altered  that  it  is  necessary  to  have  a  fair  transcript  of  the  account  Transcript, 
as  altered,  such  transcript  may  be  required  to  be  made  by  the  party 
prosecuting  the  judgment  or  order,  and  shall  then  be  referred  to  by 
the  certificate.     The  accounts  and  the  transcripts  (if  any)  referred  to  Accounts  to 
by  certificates    shall  be   filed   therewith,   or  retained  in  chambers  ^^°^^'^- 
and  subsequently  filed,  as  the  judge  in  chambers  may  direct.    No 
copy  of  any  such  account  shall  be  required  to  be  taken  by  any 
party  (5). 

(A)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  46. 

69.  Any  party  may,  before  the  proceedings  before  the  chief  clerk  Reference  to 
are  concluded,  take  the  opinion  of  the  judge  upon  any  matter  arising  wq'' 6*^0. 
in  the  course  of  the  proceedings  without  any  fresh  summons  for  the  ceedings  are 
purpose  (c).  concluded. 

(c)  Of.  15  &  16  Vict.  c.  80,  ss.  29,  33.  As  to  the  right  of  a  suitor  to  adjourn  any 
matter  before  the  judge,  see  XXpton  v.  Brovm,  20  Oh.  D.  731 ;  30  W.  R.  817  ;  Re 
Watts,  22  Oh.  D.  5  ;  and  as  to  an  appeal  in  such  a  case,  see  Rhodes  v.  Rhodes,  1  Oh. 
483.     See  also  r.  15  and  note  thereto,  ante,  p.  492. 

The  objections  to  the  chief  clerk's  finding  should,  if  possible,  be  taken  before  the 
certificate  is  made  and  at  once  referred  to  the  judge  in  chambers,  so  as  to  save 
expense  {Parr  v.  Xovegrove,  6  W.  R.  201).  If  a  solicitor  should  unreasonably  insist 
upon  his  right  to  take  a  matter  before  the  judge,  e.  g.,  insist  on  referring  every 
disputed  item  in  an  account,  he  may  be  ordered  to  pay  the  costs  personally  ( Upton 
v.  Srowri). 

70.  Every  certificate,  with  the  accounts  (if  any)  to  be  filed  there-  Certificate  to 
with,  shall  be  transmitted  by  the  chief  clerk  to  the  central  office  to  oentol  office.^ 
be  there  filed,  and  shall  thenceforth  be  binding  on  all  the  parties  to  Application 
the  proceedings    unless   discharged   or  varied  upon  application  by  to  discharge 
summons  to  be  made  before  the  expiration  of  eight  clear  days  after  °^  ^^^' 
the  filing  of  the  certificate;  provided  that  the  time  for  applying  to 
discharge  or  vary  certificates,  to  be  acted  upon  by  the  Paymaster- 
general  without  further  order,    or   certificates  on  passing  receivers' 
accounts,  shall  be  two  clear  days  after  the  filing  thereof  (d). 

{d)  Cf .  15  &  16  Vict.  0.  80,  s.  34  ;  Cons.  Ord.  XXXV.  rr.  62—66. 

The  fact  of  a  claim  being  disaUowed  by  the  chief  clerk  in  one  suit,  was  held  no  Certificate, 

bar  to  its  being  prosecuted  in  another  (Teed  v.  Beere,  7  W.  R.  394  ;  but  see  contra,  how  far  an 

Thomas  v.  Griffith,  2  Gifi.  504  ;  2  De  Gr.  E.  &  J.  562).     See,  howeyer,  as  to  new  estoppel, 
claimants  coming  in  after  the  certificate  is  adopted,  r.  44,  ante,  p.  499. 

The  certificate  cannot  be  objected  to  unless  the  application  to  vary  or  discharge  Application 

it  is  properly  made  [Lamb  v.  Orton,  8  W.  R.  111).    The  application  to  vary  will  to  vary  must 

be  adjourned  into  Court,  if  necessary  ;  and  as  to  what  costs  are  to  be  paid  by  the  be  properly 

unsuccessful  party,  see  Re  General  Msiates  Co.,  8  Eq.  123  ;  Alcook  v.  GUI,  W.  N.  made. 

/iQyA\     270. 

If  the  cause  is  coming  on  to  be  heard  on  further  consideration,  such  hearing  and  Coming  on 
the  application  to  vary  will  come  on  together  {Crompton  v.  Ruber,   3  "W.  R.  347  ;  with  further 
Mudson  V.  Carmichael,  18  Jur.  862).    And  where  such  hearing  and  application  to  consideration. 
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vary  come  on  together,  it  may  be  necessary  to  appeal  from  the  order  as  a  whole  ; 
see  BUxam  v.  Whipham,  8  W.  R.  2. 

"When  there  was  error  apparent  in  the  chief  clerk's  certificate,  and  the  decree 
founded  thereon,  the  Court  altered  and  corrected  both  the  decree  and  the  certificate, 
■without  a  rehearing  (Gradock  v.  Owen,  2  Sm.  &  C  241) ;  and  of.  FureellY.  Manning, 
3  Jur.  N.  S.  1070,  where,  in  a  somewhat  similar  case,  the  Court  gave  leave  to  move 
to  vary  the  chief  clerk's  certificate,  and  to  present  a  petition  of  rehearing.  As  to 
rectifying  a  direction  to  take  accounts  on  rehearing,  see  Pennell  v.  Millar,  23 
Beav.  172. 

Affidavits  not  used  before  the  chief  clerk  cannot  be  used  on  applications  to  vary 
his  certificate  [Be  Hooper,  9  Jur.  N.  S.  570  ;  and  see  Whitworth  v.  Whyddon,  2 
M.  &  G.  56;  Fleming  v.  Bast,  Kay,  App.  Ui.).  Nor  was  cross-examination  ia 
Court  allowed  on  those  afSdavits  which  were  used  before  bim  [Dawkins  v.  Morton, 
10  W.  R.  339).  Whether  affidavits  referred  to  in  tbe  certificate  can  be  read  on 
further  consideration  when  there  is  no  summons  to  vary  is  doubtful :  see  Re  Brier, 
26  Ch.  D.  p.  242. 

Where  the  summons  had  been  obtained  within  the  eight  days,  even  though  not 
returnable  imtil  after  that  time,  it  was  held  sufficient  ( Wycherley  v.  Barnard,  John. 
41  ;  but  see  Semhaw  v.  Angell,  9  Eq.  451) ;  and  where  it  was  impossible  to  move 
on  a  seal  day  within  the  eight  days  the  Court  allowed  the  motion  to  be  made  on  a 
day  not  a  seal  day,  and  to  be  saved  tiU  next  seal  [Cross  v.  Maltty,  8  W.  R.  646). 
The  eight  days  ran  during  vacations  ( Ware  v.  Watson,  7  De  Gr.  M.  &  G.  739  ;  and 
see  Ee  Jones,  8  W.  R.  66). 

When  a  motion  was  made  for  payment  of  money  found  due  on  a  certificate  before 
the  eight  days  had  elapsed,  the  Court  ordered  the  motion  to  stand  over  till  the 
expiration  of  that  period  {Douthwaite  v.  Spensley,  18  Beav.  74). 


Certificate 
miy,  under 
special  cir- 
cumstances, 
be  discharged 
after  it  has 
become 
binding. 


71.  The  judge  may,  if  the  special  circumstances  of  the  case  require 
it,  upon  an  application  by  motion  or  summons  for  the  purpose,  direct 
a  certificate  to  he  discharged  or  varied  at  any  time  after  the  same  has 
become  binding  on  the  parties  (e). 

(e)  The  certificate  will  only  be  opened  imder  special  circumstances  {Se  Martin, 
Dier  v.  Martin,  W.  N.  (1884),  112;  Sowell  v.  Eeightley,  8  De  Q.  M.  &  G.  325  ;  2 
Jur.  N.  S.  455 ;  Reeve  v.  Beeve,  W.  N.  (1871),  52) ;  for  the  certificate,  whatever 
effect  it  may  have  on  the  hearing  on  further  consideration,  is  conclusive  against 
parties  who  have  neither  taken  out  a  summons  nor  moved  to  have  it  varied  [Smith 
v.  Armstrong,  6  De  G.  M.  &  G.  160) ;  and  see  Jaquet  v.  Jaquet,  7  W.  R.  543 ; 
Leigh  v.  Turner,  14  W.  R.  361  ;  Aspinall  v.  Brown,  29  Beav.  402 ;  Ware  v.  Watson, 
7  De  G.  M.  &  G.  739  ;  and  it  may  operate  to  revive  a  statute-barred  claim  [Browse 
V.  Spiirgin,  6  Eq.  99).  In  Be  Dove,  27  Ch.  D.  687,  the  time  for  applying  to  vary 
the  certificate  was  extended  at  the  hearing  on  further  consideration,  but  the  judge 
directed  a  summons  to  be  taken  ov!!,  pro  form&. 

Where  an  order  is  made  varying  a  certificate,  the  certificate  itself,  i.e.  the  actual 
document,  is  not  altered  [Fox  v.  BearUoclc,  30  W.  R.  342  ;  W.  N.  (1882),  9). 


Adjournment 
of  matter  in 
chambers. 


XIV. — Further  Consideration. 

72.  Where  any  matter  originating  in  chambers  shall,  at  the  original 
or  any  subsequent  hearing,  have  been  adjourned  for  further  considera- 
tion in  chambers,  such  matter  may,  after  the  expiration  of  eight  days 
and  within  fourteen  days  from  the  filing  of  the  chief  clerk's  certificate, 
be  brought  on  for  further  consideration  by  a  summons,  to  be  taken 
out  by  the  party  having  the  conduct  of  the  matter,  and  after  the  ex- 
piration of  such  fourteen  days  by  a  summons,  to  be  taken  out  by  any 
other  party.     Such  summons  shall  be  in  the  form  following  : — 

"  That  this  matter,  the  further  consideration  whereof  was  adjourned 
by  the  order  of  the  day  of  18     ,  may  be  further  con- 

sidered," and  shall  be  served  six  clear  days  before  the  return.  Pro- 
vided that  this  rule  shall  not  apply  to  any  matter,  the  further  con- 


RULES  0¥  THE  SUPREME  COURT,  1883.  507 

sideration  wliereof  shall,  at  tlie  original  or  any  subsequent  hearing,      Ord.  LV. 
have  been  adjourned  into  Court  (/). 

(/)  This  rule  is  taken  from  Regulations  as  to  Business,  Aug.  8,  1857,  r.  18. 

XV. — Megistering  and  Drawing  up  of  Orders  in  Chambers. 

73.  Notes  shall  be  kept  of  all  proceedings  in  the  judges'  chambers  Notes  to  te 
with  proper  dates,  so  that  all  such  proceedings  in  each  cause  or  matter  og^^;^™^^' 
may  appear  consecutively,  and  in  chronological  order,  with  a  short  chambers, 
statement  of    the    questions    or  points    decided  or  ruled   at   every 
hearing  (^r). 

{g)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  57. 

74.  The  judge  may  direct  any  order  made  in  chambers  to  be  drawn  Order  made  in 
up  by  the  registrars,  and  any  such  order  shall  be  entered  in  the  same  S'^^^^t^d'to' 
manner  as  orders  madg  in  open  Court  {h).  he  drawn  up 

by  registrar. 
.  (A)  Cf.  Cons.  Ord.  XXXV.  r.  32  ;  15  &  16  Viet.  c.  80,  s.  14.    An  order  made  va.     '     ° 
chambers  must,  it  would  seem,  be  drawn  up  and  entered  before  it  can  be  enforced 
{Ballard  v.  Tomlinson,  W.  N.  (1883),  90 ;  31'  W.  R.  663) ;  unless  it  comes  within 
the  provisions  of  Ord.  LII.  r.  14,  ante,  p.  481. 

As  to  appeals  from  orders  made  in  chambers,  see  Judicature  Act,  1873,  o.  50, 
ante,  p.  266. 

75.  The  Forms  Nos.  11  to  24  in  Appendix  L.  shall  be  used  for  the  Forms, 
respective  purposes  therein  mentioned,  with  such  variations  as  circum- 
stances may  require  («'). 

(i)  For  these  forms,  see  infra. 

[Ord.  LVI.  refers  only  to  Admiralty  actions.] 


OEDEE   LVII. 

Inteepieadee. 

1.  Eelief  by  way  of  interpleader  may  be  granted, —  Interpleader : 

(a.)  Where  the  person  seeking  relief  (in  this  order  called  the  appli-  by  private 

cant)   is   under  liability  for    any   debt,   money,    goods,    or  person; 

chattels,  for  or  in  respect  of  which  he  is,  or  expects  to  be, 

sued  by  two  or  more  parties  (in  this  order  called  the  claimants) 

making  adverse  claims  thereto  : 

(b.)  Where  the  applicant  is  a  sheriff  or  other  officer  charged  with  by  sherifE  or 

the  execution  of  process  by  or  under  the  authority  of  the  °^^^^  °^°^^- 

High  Court,  and  claim  is  made  to  any  money,   goods,  or 

chattels  taken  or  intended  to  be  taken  in  execution  under 

any  process,  or  to  the  proceeds  or  value  of  any  such  goods  or 

chattels  by  any  person  other  than  the  person  against  whom 

the  process  issued  {k). 

(h)  The  Interpleader  Act,  1  &  2  Will.  IV.  c.  58,  and  the  sections  of  the  Common  1  &2WiU.  IV. 
Law  Procedure  Act,  1860,  relating  to  interpleader  (except  sect.  17),  on  which  this  o.  58. 


508 


EULES  OP  THE  SUPREME  COUET,  1883. 


Ord.  LVn. 


What  appli- 
cant must 
prove. 


Titles  of 
claimants  may- 
be adverse. 

Time  of 
application. 

Summons. 


Stay  of  pro- 
ceedings. 

Proceedings 
when  claim- 
ants appear. 


Po-wer  to 
decide  sum- 
marily. 


Question  of 
law. 


Claimant  not 
appearing  or 
refusing  to 
comply  -with 
order  may  be 
barred. 


order  is  fouaded,  are  repealed  by  the  Statute  La-w  Revision  and  CivU  Procedure 
Act,  1883. 

A  foreigner  without  the  jurisdiction  may  be  made  to  interplead  {Credits  Genmdeuse  . 
V.  Van  Weede,  12  Q.  JB.  D.  171),  but  not  the  Crown  {Candtj  v.  Maughan,  1  D.  &  L. 

745). 

2.  The  applicant  must  satisfy  the  Court  or  a  judge  by  affidavit  or 
other-wise — 

(a.)  That  the  applicant  claims  no  interest  in  the  subject-matter  in 
dispute,  other  than  for  charges  or  costs  ;  and 

(b.)  That  the  applicant  does  not  collude  with  any  of  the  claimants  ; 
and 

(c.)  That  the  applicant  is  -willing  to  pay  or  transfer  the  subject- 
matter  into  Court  or  to  dispose  of  it  as  the  Court  or  a  judge 
may  direct. 

3.  The  applicant  shall  not  be  disentitled  to  relief  by  reason  only 
that  the  titles  of  the  claimants  have  not  a  common  origin  but  are 
adverse  to  and  independent  of  one  another. 

4.  Where  the  applicant  is  a  defendant,  application  for  relief  may  be 
made  at  any  time  after  service  of  the  writ  of  summons. 

"*5.  The  applicant  may  take  out  a  summons  calling  on  the  claimants 
to  appear  and  state  the  nature  and  particulars  of  their  claims,  and 
either  to  maintain  or  relinquish  them. 

6.  If  the  application  is  made  by  a  defendant  in  an  action  the  Court 
or  a  judge  may  stay  all  further  proceedings  in  the  action. 

7.  If  the  claimants  appear  in  pursuance  of  the  summons,  the  Court 
or  a  judge  may  order  either  that  any  claimant  be  made  a  defendant  in 
any  action  already  commenced  in  respect  of  the  subject-matter  in  dis- 
pute in  lieu  of  or  in  addition  to  the  applicant,  or  that  an  issue  between 
the  claimants  be  stated  and  tried,  and  in  the  latter  case  may  direct 
which  of  the  claimants  is  to  be  plaintiff,  and  which  defendant. 

8.  The  Court  or  a  judge  may,  with  the  consent  of  both  claimants  or 
on  the  request  of  any  claimant,  if,  having  regard  to  the  value  of  the 
subject-matter  in  dispute,  it  seems  desirable  so  to  do,  dispose  of  the 
merits  of  their  claims,  and  decide  the  same  in  a  summary  manner  and 
on  such  terms  as  may  be  just. 

9.  "Where  the.question  is  a  question  of  law,  and  the  facts  are  not  in 
dispute,  the  Court  or  a  judge  may  either  decide  the  question  without 
directing  the  trial  of  an  issue,  or  order  that  a  special  case  be  stated  for 
the  opinion  of  the  Court.  If  a  special  case  is  stated,  Ord.  XXXTV. 
shall,  as  far  as  applicable,  apply  thereto. 

10.  If  a  claimant,  having  been  duly  served  with  a  summons  calling 
on  him  to  appear  and  maintain,  or  relinquish,  his  claim,  does  not 
appear  in  pursuance  of  the  summons,  or,  having  appeared,  neglects  or 
refuses  to  comply'  with  any  order  made  after  his  appearance,  the 
Court  or  a  judge  may  make  an  order  declaring  him,  and  all  persons 
claiming  under  him,  for  ever  barred  against  the  applicant,  and  persons 
claiming  under  him,  but  the  order  shall  not  affect  the  rights  of  the 
claimants  as  between  themselves. 
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11.  Except  where  otherwise  provided  by  statute,  the  judgment  in    Ord.  LVII. 
any  action  or  on  any  issue  ordered  to  be  tried  or  stated  in  an  inter-  Decision  to  be 
pleader  proceeding,  and  the  decision  of  the  Court  or  a  judge  in  a  sum-  final, 
mary  way,  under  rule  8  of  this  order,  shall  be  final  and  conclusive 

against  the  claimants,  and  aU  persons  claiming  under  them,  unless  by 
special  leave  of  the  Court  or  judge,  as  the  case  may  be,  or  of  the 
Court  of  Appeal  {I). 

(1)  By  sect.  17  of  the  C.  L.  P.  Act,  1860,  "the  judgment  in  any  such  action  or  C.  L.  P.  Act, 
issue  as  may  be  directed  by  the  Court  or  judge  in  any  interpleader  proceedings,  and  1860,  o.  17. 
the  decision  of  the  Court  or  judge  in  a  summary  manner,  shall  be  final  and  conclu- 
sive against  the  parties  and  all  persons  claiming  by,  from,  or  under  them;"  and 
see  sect.  20  of  tiie  Appellate  Jurisdiction  Act,  1876,  ante,  p.  289.  See,  as  to  the 
construction  of  these  sections,  Dodds  v.  Shepherd,  1  Ex.  D.  75  ;  Turners.  Bridgett,  9 
Q.  B.  D.  55;  WittY.  Parker,  46  L.  J.  Q.  B.  450.  As  to  the  construction  of  rule  11, 
see  Burstall  v.  Bryant,  12  Q.  B.  D.  103  ;    Westerman  v.  Bees,  W.  N.  (1883),  228. 

12.  When  goods  or  chattels  have  been  seized  in  execution  by  a  Sale  of  goods 
sherifE  or  other  officer  charged  with  the  execution  of  process  of  the  ^^y^u™  ^^''' 
High  Court,  and  any  claimant  alleges  that  he  is  entitled,  under  a  bill 

of  sale  or  otherwise,  to  the  goods  or  chattels  by  way  of  security  for 
debt,  the  Court  or  a  judge  may  order  the  sale  of  the  whole  or  a  part 
thereof,  and  direct  the  application  of  the  proceeds  of  the  sale  in  such 
manner  and  upon  such  terms  as  may  be  just. 

13.  Ords.  XXXI.  and  XXXVI.  shall,  with  the  necessary  modifica-  Ords.XXXI. 
tions,  apply  to  an  interpleader  issue  ;  and  the  Court  or  judge  who  tries  ^^  ^ppiy  ^ 
the  issue  may  finally  dispose  of  the  whole  matter  of  the  interpleader  interpleader 
proceedings,  including  all  costs  not  otherwise  provided  for.  issue. 

14.  Where  in  any  interpleader  proceeding  it  is  necessary  or  expe-  One  order 
dient  to  make  one  order  in  several  causes  or  matters  pending  in  several  j^^matterTin 
divisions,  or  before  different  judges  of  the  same  division,  such  order  several  divi- 
may  be  made  by  the  Court  or  judge  before  whom  the  interpleader  for^aiSerent 
proceeding  may  be  taken,  and  shall  be  entitled  in  all  such  causes  or  judges  of 
matters  ;  and  any  such  order  (subject  to  the  right  of  appeal)  shall  be  ^^""^  diviBion. 
binding  on  the  parties  in  all  such  causes  or  matters. 

15.  The  Court  or  a  judge  may,  in  or  for  the  purposes  of  any  inter-  Costs. 
pleader  proceedings,  make  all  such  orders  as  to  costs  (to)  and  aU  other 
matters  (w)  as  may  be  just  and  reasonable. 

(m)  See,  as  to  costs,  Hansen  T.  Maddox,  12  Q.  B.  D.  100 ;  SearU  v.  Matthews, 
"W.  N.  (1883),  176 ;  C  v.  D.,  W.  N.  (1883),  207. 
(»)  See  Sowell  v.  Damon,  13  Q.  B.  D.  67. 


OEDEE  LVni. 

Appeals  to  the  Court  op  Appeai. 

1.  AU  appeals  to  the  Court  of  Appeal  (o)  shall  be  by  way  of  rehear-  Rehearing  by 
ing,  and  shall  be  brought  by  notice  of  motion  in  a  summary  way,  and  ™°  °°' 
no  petition,  case,  or  other  formal  proceeding  other  than  such  notice  of 
motion  shall  be  necessary.     The  appellant  may  by  the  notice  of  motion 
appeal  from  the  whole  or  any  part  of  any  judgment  or  order,  and  the 
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Ord.  LVIII.  notice  of  motion  shall  state  wlietlier  the  whole  or  part  only  of  such 
judgment  or  order  is  complained  of,  and  in  the  latter  case  shall  specify 
such  part  (jb), 

(o)  As  to  the  oonstitution  of  the  Court  of  Appeal,  see  Judicature  Act,  1875,  s.  4, 
ante,  p.  278,  and  Appellate  Jurisdiction  Act,  1876,  s.  15,  ante,  p.  287  ;  as  to  itsjuris- 
diotion,  see  Judicature  Act,  1873,  ss.  18,  19,  ante,  pp.  262,  253,  and  r.  4,  post,  p.  611 ; 
and  as  to  the  style  of  the  judges,  see  Judicature  Act,  1877,  s.  4,  ante,  p.  290. 

No  judge  can  now  rehear  a  case  {Re  St.  Namire  Co.,  12  Ch.  D.  88  ;  Ee  Manchester 
Building  Society,  24  Ch.  D.  488) ;  nor  can  the  Court  of  Appeal  rehear  an  appeal, 
even  ■vrhere  the  judgment  had  heen  obtained  by  fraud  [Flower  v.  Lhyd,  6  C3i.  D. 
297).  Semble,  in  such  a  case  the  proper  course  is  to  bring  a  fresh  action  to  set  aside 
the  judgment  on  the  ground  of  fraud  {ibid.) ;  but  see  Flower  v.  Lloyd,  10  Ch.  D. 
327. 

(p)  Appeals  are  not  allowed  where  the  amount  at  state  is  ioisignificant  {Se  Cross, 
7  Ch..  221) ;  nor  ia  the  following  cases : — 

(1.)  From  an  ordfer  made  by  consent,  or  as  to  costs  only  iu  the  discretion  of  the 
Court,  except  by  leave ;  see  Judicature  Act,  1873,  s.  49,  and  eases  there 
cited,  ante,  p.  265. 
(2.)  Where  the  submission  was  to  the  judge  personally  {Ex  parte   Wilson,  7 

Ch.  45  ;  Bustros  v.  White,  1  Q.  B.  D.  423  ;  45  L.  J.  Q.  B.  642). 
(3.)  Where  it  is  provided  by  Act  of  Parliament  that  the  decision  of  the  Court 

below  shall  be  final  (Appellate  Jurisdiction  Act,  1876,  s.  20,  ante,  p.  289). 
(4.)  Where  the  order  was  made  in  a  matter  within  the  discretion  of  the  judge 
{Oolding  v.  Wharton  Saltworks  Co.,  1  Q.  B.  D.  374 ;    Sheffield  v.  Sheffield, 
10  Ch.  206  ;   Watson  v.  Bodwell,  3  Ch.  D.  380  ;  24  W.  E.  1009) ;  when  the 
Court  of  Appeal  will  only  interfere  in  a  very  strong  case  {Be  Martin,  Hunt 
V.   Chambers,  20  Ch.  D.  365  ;  Davy  v.  Garrett,  7  Ch.  D.  473  ;  Jarmain  v. 
Chatterion,  20  Ch.  D.  p.  499). 
As  to  appealing  from  the  refusal  oi  a  judge  to  commit  for  contempt,  see  Jarmain 
V.  Chafterton,  20  Ch.  D.  493 ;  Ashworth  v.  Outram,  5  Ch.  D.  943. 

As  to  undertaHngs  not  to  appeal,  see  Be  Hull  and  County  Bank,  13  Ch.  D.  261. 
As  to  appeals  from  orders  in  chambers,  see  Judicature  Act,  1873,  s.  60. 
Any  person  interested  may  appeal  {Be  Markham,  16  Ch.  D.  1 ;  Crawcoury.  Salter, 
30  W.  R.   329 ;  Daniell,  1269) ;  but  if  not  a  party  to  the  record  he  must  obtain 
permission  from  the  Court  of  Appeal,  the  application  for  which  is  made  ex  parte 
{Be  Markham). 

Persons  served  with  notice  of  a  decree  {Ellison  v.  Thomas,  1  De  G-.  J.  &  S.  18 ; 
B^idd  V.  Cheyne,  18  Jur.  348),  and  one  of  several  co-plaintifEs  {Beckett  v.  Attwood, 
18  Ch.  D.  64  ;  29  W.  E.'796)  can  appeal.  As  to  an  appeal  by  a  party  to  a  special 
case  who  did  not  appear  at  the  hearing,  see  Alhim  v.  Dickinson,  9  Q.  B.  D.  632. 

Where  the  plaintiff  in  a  representative  suit  obtains  an  order  with  which  one  of 
the  class  represented  is  dissatisfied,  the  latter  cannot  appeal ;  his  proper  course  is  to 
apply  to  the  Court  below  to  be  made  a  defendant  {Watson  v.  Cave  (No.  1),  17 
Ch.  D.  19). 


Rehearings 
and  appeals. 


No  appeal 
for  trifling 
amount, 

from  consent 
orders ; 

for  costs 
alone ; 

from  point 
submitted  to 
judge ; 

where  deci- 
sion is  final  ; 

from  orders 
in  judge's 
discretion. 


Who  may 
appeal. 


Notice  of 
appeal  to  par- 
ties afEeoted. 


Service. 


2.  The  notice  of  appeal  shall  he  served  upon  all  parties  directly 
affected  by  the  appeal,  and  it  shall  not  be  necessary  to  serve  parties 
not  so  affected  (q)  ;  but  the  Court  of  Appeal  may  direct  notice  of  the 
appeal  to  be  served  on  all  or  any  parties  to  the  action  or  other  pro- 
ceeding, or  upon  any  person  not  a  party,  and  in  the  meantime  may 
postpone  or  adjourn  the  hearing  of  the  appeal  upon  such  terms  as 
may  be  just,  and  may  give  such  judgment  and  make  such  order  as 
might  have  been  given  or  made  if  the  persons  served  with  such  notice 
had  been  originally  parties.  Any  notice  of  appeal  may  be  amended 
at  any  time  as  the  Court  of  Appeal  may  think  fit  (r). 

{q)  All  parties  who  will  be  affected  ought  to  be  served  {Stmter  v.  Stmter,  24 
W.  R.  604),  and  if  such  a  party  is  not  served  he  may  nevertheless  appear  and 
obtain  his  costs  {Be  New  Callao,  22  Ch.  D.  484).  On  the  other  hand,  a  party  served 
but  appearing  unnecessarily  will  be  allowed  no  costs  {Ex  parte  Webster,  22  Ch. 
D.  136).  An  informal  notice  of  appeal  is  sufficient  {Little's  Case,  8  Ch.  D.  806) ; 
notice  of  an  intention  to  give  notice  of  appeal  is  not  {Be  New  Callao  ;  Be  Bh/th  and 
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Tomff,  13  C!h.  D.  416).     As  to  substituted  service,  see  JEx  parte  Wariura,  24    Ord.  LVIII. 
Oil.  D.  364  ;  25  Oh.  D.  336.  

Wiere  the  appeEant  has  -withdrawn  his  appeal  with  the  consent  of  the  other  side 
he  cannot  afterwards  revoke  his  withdrawal  {Watson  v.  Cave  (No.  2),  17  Oh.  D.  23). 

(r)  The  Oourt  will  allow  an  amendment  without  any  special  circumstances  being  Amendment, 
shown  {Se  Stockton  Iron  Co.,  10  Oh.  D.  335). 

3.  Notice  of  appeal  from  any  judgment,  whetlier  final  or  interlocu-  Length  of 
tory,  or  from  a  final  order,  shall  te  a  fourteen  days'  notice,  and  notice  ^°^<=8- 

of  appeal  from  any  interlocutory  order  shall  be  a  four  days'  notice  (s). 

(«)  See  Se  Stockton  Iron  Co.,  10  Ch.  D.  335.  As  to  final  and  interlocutory  judg- 
ments and  orders,  see  Judicature  Act,  1875,  s.  12,  ante,  p.  282. 

4.  The  Court  of  Appeal  shall  have  all  the  powers  and  duties  as  to  Court  of 
amendment  and  otherwise  of  the  High  Oourt  (0,  together  with  fuU  -^Ppeal  may 

.  \  /'       o  receive  further 

discretionary  power  to  receive  further  evidence  upon  questions  of  fact,  evidence  on 

such  evidence  to  be  either  by  oral  examination  in  Court,  bv  afiidavit,  special 

'     •>  '  grounds ; 

or  by  deposition  taken  before  an  examiner  or  commissioner.     Such      ■,     ., 
J,      .  "  3-ud  evidence 

further  evidence  may  be  given  without  special  leave  upon  interlocutory  of  facts  occtir- 

applications,  or  in  any  case  as  to  matters  which  have  occurred  after  the  ^^  ^^*^^ 

.  ,  ,  .  decree, 

date  of  the  decision  from  which  the  appeal  is  brought.     Upon  appeals' 

from  a  judgment  after  trial  or  hearing  of  any  cause  or  matter  upon 

the  merits,  such  further  evidence  (save  as  to  matters  subsequent  as 

aforesaid)  shall  be  admitted  on  special  grounds  only,  and  not  without  Special  leave. 

special  leave  of  the  Court  (m).     The  Court  of  Appeal  shall  have  power 

to  draw  inferences  of  fact  and  to  give  any  judgment  and  make  any 

order  which  ought  to  have  been  made,  and  to  make  such  further  or 

other  order  as  the  case  may  require.     The  powers  aforesaid  may  be 

exercised  by  the  said  Court,  notwithstanding  that  the  notice  of  appeal 

may  be  that  part  only  of  the  decision  may  be  reversed  or  varied,  and  Varying 

such  powers  may  also  be  exercised  in  favour  of  all  or  any  of  the  decree  for 

respondents  or  parties,  although  such  respondents  or  parties  may  not  appealing. 

have  appealed  from  or  complained  of  the   decision.     The  Oourt   of 

Appeal  shall  have  power  to  make  such  order,  as  to  the  whole  or  any 

part  of  the  costs  of  the  appeal  as  may  be  just  (v). 

(t)  As  to  amendments,  see  Clack  v.  Wood,  9  Q.  B.  D.  276  ;   Williams  v.  Freston,  Amendment 
20  Ch.  D.  672.  •  " 

The  Court  of  Appeal  in  discharging  an  order  may  direct  money  paid  under  the 
order  discharged  to  be  refunded  [Re  British  Farmers  Co.,  7  Oh.  D.  533). 

(«)  As  to  the  admission  of  fresh  evidence  on  appeals,  see  Sanders  v.  Sanders,  19  Admission  of 
Ch.  D.  373';  30  W.  R.  281.     An  appellant  who  wishes  to  produce  further  evidence  fresh  evi- 
on  the  appeal  should,  if  the  evidence  is  documentary  or  by  affidavit,  merely  give  dence. 
notice  to  the  other  side  of  his  intention  to  apply  at  the  hearing  of  the  appeal  for 
leave  to  produce  such  evidence  {Sastie  v.  Hastie,  1  Ch.  D.  562  ;  Justice  v.  Mersey  Steel 
Co.,  24  W.  R.  199  ;  Re  Chennell,  8  Ch.  D.  492) ;  but  if  he  wishes  to  examine  fresh 
wifaiesses  he  must  make  a  previous  application  by  motion  for  leave  so  to  do  {Dicks  v. 
Brooks,  1 3  Ch.  D.  652) ;  and  see  BxehoMge  Bank  v.  Billinghurst,  W.  N.  (1880),  2.   As 
to  the  mode  of  objeotingto  new  evidence  on  an  appeal,  see  Mitchell  v.  Condy,  W.  N. 
(1881),  83.     Where  witnesses  have  been  examined  vivd  voce  at  the  trial  further 
evidence  by  affidavit  of  the  same  witnesses  will  not  generally  be  admitted  on  an 
appeal  {Taylor  v.  Grange,  15  Ch.  D.  166). 

.Although  the  Court  of  Appeal,  when  called  on  to  review  the  conclusion  of  the 
Court  below  after  heaoring  evidence  vivA  voce,  will  give  great  weight  to  the  considera- 
tion that  the  demeanour  and  maimer  of  the  witnesses  are  not  before  it,  yet  it  will 
in  a  proper  case  act  upon  its  own  view  of  conflicting  evidence  {Bigsby  v.  Dickinson, 
4  Ch.  D.  24).    See  also  Crachnally.  Janson,  11  Ch.  D.  1. 
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Ord.  LVIII. 

"Further 
evidenoe." 
Claim  in  ad- 
ministration 
suit. 

Costs. 


Dismissal  of 
appeal  is 
usually  ■with 


Security  for 


An  appellant  is  not  at  liberty  to  raise  a  new  case  inconsistent  with  that  raised 
before  the  Court  below,  even,  though  the  evidence  supports  such  a  case  {JEx  parte 
Reddish,  5  Ch.  D.  882). 

The  -words  "further  evidence"  mean  evidence  not  used  at  the  trial  or  hearing 
in  the  Court  below  [Re  Chennell,  8  Oh.  D.  p.  505). 

Further  evidence  on  an  appeal  from  an  order  rejecting  a  creditor's  claim  in  an 
administration  suit  cannot  be  admitted  without  leave  [Norton  v.  Compton,  27  Ch.  D. 
392). 

(«;)  As  a  general  rule  a  successful  appellant  gets  his  costs  {Mem.  1  Ch.  D.  41 ; 
Olivamt  v.  Wright,  45  L.  J.  Ch.  1) ;  but  he  may  be  deprived  of  them  for  any  sufficient 
reason.  Thus,  where  an  appellant  succeeded  on  a  point  not  raised  in  the  Court 
below  [Sussey  v.  Home  Payne,  8  Ch.  D.  670  ;  affirmed,  4  App.  Cas.  311 ;  Goddard  v. 
Jeffreys,  46  L.  T-  90*  ;  and  see  Chard  v.  Jervis,  9  Q.  B.  D.  178),  or  failed  in  proving 
allegations  of  fraud,  and  succeeded  on  a  mere  point  of  law  (Ex  parte  Cooper,  10 
Ch.  D.  313  ;  Re  Sarrison,  13  Ch.  D.  603),  he  got  no  costs ;  and  so  where  he  has 
been  guilty  of  misconduct. 

Where  the  Court  of  Appeal  reverses  the  decision  below  and  dismisses  the  action 
with  costs,  this  will  not  include  costs  incurred  in  chambers  under  the  decree  which 
is  reversed  [Marshall  v.  Berridge,  19  Ch.  D.  245). 

If  the  appeal  is  dismissed  it  is  usually  with  costs ;  but,  for  misconduct  of  the 
respondent  or  other  sufficient  reason,  the  dismissal  may  be  without  costs.  See  Re 
Blyth  and  Tomg,  13  Ch.  D.  416  ;  Re  Speight,  13  Q.  B.  D.  42,  ioUowedL  in  Hx parte 
Blease,  W.  N.  (1884),  238  ;  Cooper  v.  Vesey,  20  Ch.  D.  p.  636,  where  the  appellants 
were  innocent  persons  who  had  been  defrauded. 

When  the  appeal  is  dismissed  the  Court  of  Appeal  will  not  vary  the  order  as  to 
costs  of  the  Court  below  [Sarpham  v.  Shaehhek,  19  Ch.  D.  215  ;  and  see  Graham  v. 
'Campbell,  7  Ch.'D.  490  ;  26  W.  E.  336  ;  38  L.  T.  195  ;  Harris  v.  Aaron,  4  Oh.  D. 
749  ;  25  W.  E.  353  ;  36  L.  T.  43). 

See  further,  as  to  costs  of  appeals,  Morgan  &  Wurtzburg  on  Costs,  p.  141 
et  seq. 

As  to  security  for  costs  of  appeal,  see  rule  15,  and  notes  thereto,  poet,  p.  515. 


Power  to 
order  new 
trial. 


Notice  of  cross 
appeal  by 
respondent. 


5.  H,  upon  hearing  of  an  appeal,  it  eliall  appear  to  the  Court  of 
Appeal  that  a  new  trial  ought  to  he  had,  it  shall  he  lawful  for  the  said 
Court  of  Appeal,  if  it  shall  think  fit,  to  order  that  the  verdict  and  judg- 
ment shall  he  set  aside,  and  that  a  new  trial  shall  be  had. 

6.  It  shall  not,  under  any  circumstances,  he  necessary  for  a  respon- 
dent to  give  notice  of  motion  by  way  of  cross  appeal,  but  if  a  respondent 
intends,  upon  the  hearing  of  the  appeal,  to  contend  that  the  decision  of 
the  Court  below  should  be  varied,  he  shaU  within  the  time  specified  in 
the  next  rule,  or  such  time  as  may  be  prescribed  by  special  order,  give 
notice  of  such  intention  to  any  parties  who  may  be  affected  by  such 
contention.  The  omission  to  give  such  notice  shall  not  diminish  the 
powers  conferred  by  the  Act  upon  the  Court  of  Appeal,  but  may,  in  the 
discretion  of  the  Court,  be  ground  for  an  adjournment  of  the  appeal, 
or  for  a  special  order  as  to  costs  {w). 


Costs. 


[id)  The  notice  given  by  the  respondent  under  this  rule  need  not  be  given  within 
the  time  prescribed  for  appealing  [Ex parte  Bishop,  15  Ch.  D.  400). 

A  respondent  who  seeks  to  have  an  order  varied  on  a  point  in  which  the  appellant 
has  no  interest,  cannot  proceed  by  notice  under  this  rule,  but  must  give  a  notice  of 
appeal  [Re  Cavander,  16  Ch.  D.  270)  ;  see,  however,  Ralph  v.  Carrick,  11  Ch.  D.  873. 

A  respondent  may  give  notice  to  a  co-respondent  in  whose  favour  .an  order  has 
been  made  that  on  the  appeal  he  will  ask  for  a  variation  of  the  order  in  his  own 
favour  [Ex  parte  Payne,  11  Ch.  D.  539  ;  and  see  Harrison  v.  Cornwall  Minerals  Ry. 
Co.,  18  Ch.  D.  334  ;  Johnstone  v.  Cox,  19  Ch.  D.  17).       ** 

A  respondent  who  has  given  cross  notice  of  appeal  under  this  rule  is  in  the  same 
position  as  to  costs  as  3  he  had  presented  a  cross  appeal  [Harrison  v.  Cornwall 
Minerals  Ry.  Co.)  ;  and  see  further,  as  to  costs,  Robinson  v.  irakes,  23  Ch.  D.  98 ; 
Johnstone  v.  Cox  ;  Cracknall  v.  Janson,  11  Ch.  D.  1  ;  The  Lauretta,  4  P.  D.  25  ;  27 
W.  E.  902  ;  40  L.  T.  444. 
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7.  Subject  to  any  special  order  which  may  be  made,  notice  by  a    Ord.  LVIII. 
respondent  under  the  last  preceding  rule  shall  in  the  case  of  any  appeal  Time  for 
from  a  final  judgment  be  an  eight  days'  notice,  and  in  the  case  of  an  notice, 
appeal  from  an  interlocutory  order  a  two  days'  notice  (a;). 

{x)  See  note  to  rule  6. 

8.  The  party  appealing  from  a  judgment  or  order  shall  produce  to  Entering 
the  proper  officer  (y)  of  the  Court  of  Appeal  the  judgment  or  order  or  *^^^ 

an  office  copy  thereof,  and  shall  leave  with  him  a  copy  of  the  notice  of 
appeal  to  be  filed,  and  such  officer  shall  thereupon  set  down  the  appeal 
by  entering  the  same  in  the  proper  list  of  appeals,  and  it  shall  come  on 
to  be  heard  according  to  its  order  in  such  Ust,  unless  the  Court  of 
Appeal  or  a  judge  thereof  shaU.  otherwise  direct,  but  so  as  not  to  come 
into  the  paper  for  hearing  before  the  day  named  in  the  notice  of 
appeal  (z). 

M  See  Ord.  LXXI.  r.  l' infra. 

(z)  An  appeal  from  tlie  refusal  of  an  application  may  be  set  doTra  witliout  pro-   "Proper 
duction  of  the  order  appealed  from,  or  a  copy  of  it  {Smith  t.  QrinAley,  3  Ch.  D.  80  ;  ofSoer." 

An  appeal  must  be  entered  before  tbe  day  mentioned  in  the  notice  of  appeal  for  Appeal  from 
tbe  hearing,  or  if  that  day  happens  to  be  in  a  vacation,  then  before  the  next  day  of  refusal  of  an 
the  sitting  of  the  Court,  otherwise  the  respondent  will  be  entitled  to  have  the  appeal  application, 
motion  dismissed  as  an  abandoned  motion,  although  the  notice  of  appeal  was  given  Entry  of 
in  time  [Re  National  Fwnds  Assurance  Co.,  4  Ch.  D.  305  ;  Re  Mansel,  7  Ch.  D.  711 ;   appeal. 
Shoetensack  v.  Friee,  W.  N.  (1880),  69).     But  where  the  respondents'  own  delay  was 
the  cause  of  the  appeal  not  having  been  set  down,  they  were  not  allowed  to  raise  the 
objection  {Se  Marker,  10  Ch.  D.  613). 

A  party  applying  to  discharge  an  abandoned  notice  of  appeal  with  costs  must  Costs  of  abam- 
apply  on  notice  {Se  Oakwell  Collieries,  7  Ch.  D.  706  ;  26  W.  R.  577) ;  and  an  appUca-  doned  appeal 
tion  for  the  costs  of  such  abandoned  notice  will  not  be  allowed  unless  a  previous  motion, 
demand  for  them  has  been  made  {Griffin  v.  Allen,  11  Ch.  D.  913).     See  also  Oharlton 
v.  Charlton,  10  Ch.  D.  273. 

As  to  serving  a  second  notice  of  appeal  when  the  first  had  not  been  set  down  in 
time  and  the  costs  in  such  a  case,  see  Norton  v.  London  and  North  Western  Sy.  Co., 
11  Ch.  D.  118  ;  27  W.  R.  773  ;  40  L.  T.  697.  A  statement  made  by  counsel  on  the 
hearing  below  that  he  does  not  intend  to  appeal,  in  consequence  of  which  the  counsel 
on  the  other  side  does  not  ask  for  costs,  will  not  prevent  an  appeal  if  the  undertaking 
not  to  appeal  is  not  embodied  in  the  order  {Re  Hull  and  Cmmty  Bank,  13  Ch.  D.  261). 
But  if  the  appeal  is  dismissed  the  appellant  wiU,  if  the  respondent  asks  for  them,  be 
ordered  to  pay  the  costs  in  the  Court  below  {ibid.). 

See  Lazenby  v.  White,  6  Ch.  89  ;  London,  Chatham,  and  Dover  Ry.  v.  Imperial  Credit  Advancing 
Association,  3  Ch.  231  (where  the  right  to  an  injunction  was  involved),  for  cases  in  appeals, 
which  appeals  will  be  advanced.     An  applioation  to  advance  should  be  made  on 
notice  {Re  a  Solicitor,  26  Sol.  J.  8). 

The  following  notice  was  issued  from  the  Chancery  Registrars'  Office,  on  January 
29th,  1877  ;  see  "W.  N.  (1877),  88,  Pt.  II. 

"  The  senior  registrar  has  been  directed  to  give  notice  that,  in  future,  appeals 
from  interlocutory  orders  in  any  of  the  following  oases,  will  be  set  down  for  hearing 
in  a  separate  list : — 

"1.  On  applicationB  for  injunctions,  prohibitions,  writs  of  ne  exeat  regno,  or  cer- 
tiorari, and  for  stop  orders  on  securities  or  documents  in  court. 

"  2.  On  applications  for  and  relating  to  the  appointment  of  receivers,  managers, 
or  official  liquidators. 

"  3.  On  applications  for  enlarging  the  time  for  redemption,  for  payment  into 
Court,  or  for  doing  any  other  act,  or  for  taking  any  proceedings. 

"4.  On  applications  relating  to  wards  or  infants  and  the  management  of  their 
property. 

"5.  On  applications  relating  to  all  matters  of  contempt  and  to  the  execution  of 
decrees,  judgments  and  orders. 

"6.  On  applications  relating  to  the  discovery  and  inspection  of  docimients. 

"7.  And,  generally,  on  all  applications  relating  merely  to  matters  of  practice  or 
procedure. 


514 


EULES  OP  THE  SUPREME  COURT,  1883. 


Ord.  LVIII. 


Papers  to  be 
left  for  the 
use  of  the 
Court. 


"  The  BoUoitor  applying  to  set  do-wn  any  appeal  in  such  list  wiH  be  required  to 
produce  his  notice  of  motion  and  certify  at  the  foot  thereof  the  class  to  which  it 
belongs." 

The  papers  required  for  the  use  of  the  Court  should  be  left  at  least  one  -week 
before  the  appeal  is  likely  to  be  in  the  paper.  The  papers  required  are,  three  copies- 
of  the  notice  of  appeal,  three  copies  of  the  judgment  or  order  appealed  from,  and 
three  copies  of  the  pleadings  or  any  documents  showing  the  nature  of  the  appeal ; 
they  should  be  put  together  in  three  sets  so  as  to  form  a  complete  set  for  each  judge 
(Notice,  21  Not.  1881 ;  "W.  N.  (1881),  Pt.  II.  581). 


Time  for  9.  The  time  for  appealing  from  any  order  or  decision  made  or  given 

^din^up  ia  tlie  matter  of  the  winding-Tip  of  a  company  under  the  provisions  of 
or  bankruptcy  the  Companies  Act,  1862,  or  any  Act  amending  the  same,  or  any  order 
cases ,  ^^  decision  made  in  the  matter  of  any  baniruptcy,  or  in  any  other 

matter  not  being  an  action,  shall  be  the  same  as  the  time  limited  for 
appeal  from  an  interlocutory  order  under  rule  15  (a). 

(«)  The  time  of  appealing  from  an  interlocutory  order  under  rule  15  is  twenty-one 
days ;  see  rule  15,  post,  p.  515. 

An  appeal  from  a  winding-up  order  must  be  brought  within  twenty-one  days  (Be 
National  Funds  Assurance  Co.,  i  Ch.  D.  305).     See  Be  Madras  Co.,  23  Oh.  D.  248. 

As  to  bankruptcy  appeals,  see  Fx  parte  Viney,  4  Ch.  D.  794  ;  Ex  parte  Garrard, 
5  Ch.  D.  61 ;  JEx  parte  Saffery,  5  Ch.  D.  365 ;  Ex  parte  Tuclcer,  12  Ch.  D.  308 ;  Ex 
i)«?-<«aa??,  16  Ch.  D.  501. 

An  appeal  from  an  order  made  under  the  Trustee  Relief  Act  [Be  Baillie,  4  Ch.  D. 
785),  or  under  the  Vendor  and  Purchaser  Act  [Be  Blyth  and  Young,  13  Ch.  D.  416), 
must  be  brought  within  twenty-one  days.  As  to  extending  the  time,  see  Be  Jacques, 
18  Ch.  D.  392 ;  30  W.  E.  394  ;  JRe  Baillie. 


from  inter- 
locutory 
order ; 

winding-up 
order ; 

bankruptcy 
appeals. 

' '  Any  other 
matter." 


!From  refusal 
of  ex  parte 
applications. 


Evidence  of 
questions  of 
fact  on 
appeal. 


10.  Where  an  ex  parte  application  has  been  refused  by  the  Court 
below,  an  application  for  a  similar  purpose  may  be  made  to  the  Court 
of  Appeal  ex  parte  within  four  days  from  the  date  of  such  refusal,  or 
within  such  enlarged  time  as  a  judge  of  the  Court  below  or  of  the 
Court  of  Appeal  may  allow. 

11.  "When  any  question  of  fact  is  involved  in  an  appeal,  the  evidence 
taken  in  the  Court  below  bearing  on  such  question  shall,  subject  to 
any  special  order,  be  brought  before  the  Court  of  Appeal,  as  follows  : 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the  production  of 
printed  copies  of  such  of  the  affidavits  as  have  been  printed, 
and  office  copies  of  such  of  them  as  have  not  been  printed : 

(b.)  As  to  any  evidence  given, orally,  by  the  production  of  a  copy  of 
the  judge's  notes  (6),  or  such  other  materials  as  the  Court 
may  deem  expedient. 

(J)  Where  the  affidavits  were  long  and  had  not  been  printed,  the  officer  of  the 
Court  below  who  had  charge  of  them  was  ordered  to  attend  with  them  for  the  use 
of  the  Court  of  Appeal  to  save  expense  [Siclcles  v.  Morris,  24  W.  E.  102  ;  and  see 
Crawford  v.  Sornsea  Steam  Co.,  24  W.  E.  422  ;  34  L.  T.  923). 
Judge'snotes.  The  judge's  notes  are  not  entered  as  evidence  [Plimpton  v.  Malcolmson,  W.  N. 
(1876),  89).  If  they  are  required  an  application  for  them  should  be  made  to  the 
Court  of  Appeal,  it  is  irregular  merely  to  bespeak  them  from  the  judge's  clerk 
{Swam  V.  Barbel;  W.  N.  (1879),  171 ;  Dann  y.  Simmins,  W.  N.  (1879),  178).  The 
application  is  made  to  the  registrar  {StainbanJc  v.  Beckett,  W.  N.  (1879),  203). 

The  notes  of  the  judge  below,  supplemented  by  those  of  counsel,  will  generally 
be  sufficient  for  the  purposes  of  the  Court  of  Appeal,  and  the  costs  of  shorthand 
notes  of  the  evidence  will  not  be  allowed  unless  a  direction  to  that  effect  has  been 
inserted  in  the -order,  for  which  a  special  application  must  be  made  at  the  hearing 
{Earl  de  la  Warr  v.  Miles,  19  Ch.  D.  80  ;  Kelly  v.  ByUa,  13  Ch.  D.  682  ;  Be  Duchess 
of  Westminster  Silver  Lead  Co.,  10  Ch.  D.  307;  Laming  v.  Gee,  28  "W.  E.  217). 
See,  further,  as  to  the  costs  of  shorthand  notes,  Ord.  LXV.  r.  27  (9),  post,  p.  549. 
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12.  Where  evidence  has  not  heen  printed  in  the  Court  helow,  the    Ord.  LVIII. 
Court  below  or  a  judge  thereof,  or  the  Court  of  Appeal  or  a  judge  pj.jj^j. 
thereof,  may  order  the  whole  or  any  part  thereof  to  be  printed  for  the  evidence. 
purpose  of  the  appeal  (c).     Any  party  printing  evidence  for  the  pur- 
pose of  an  appeal  without  such  order  shall  bear  the  costs  thereof, 

unless  the  Court  of  Appeal  or  a  judge  thereof  shall  otherwise  order(£^). 

(c)  C^ies  of  the  judge's  notes  -were  ordered  to  be  printed  for  use  on  an  appeal 
{Anon.  W.  N.  (1876),  23). 

{dj  where  the  vivd  voce  evidence  was  very  voluminous,  and  the  appeal  could  not 
have  been  properly  argued  -without  referring  to  all  paiia  of  it,  the  costs  of  printing 
it  were  allowed  [JBigsby  v.  Dickinson,  4  Ch.  D.  24). 

13.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as  to  the  Notes  of 

ruling  or  direction  of  the  judge  to  a  jury  or  assessors,  the  Court  shall  Jidge'sruKng 
•.  ji.n-i  ■■  °^  direction. 

iiave  regard  to  vented  notes  or  other  evidence,  and  to  such  other 

materials  as  the  Court  may  deem  expedient. 

14.  No  interlocutory  order  or  rule  from  which  there  has  been  no  Interlocutory 
appeal  shall  operate  so  as  to  bar  or  prejudice  the  Court  of  Appeal  from  o'^'^F  not  to 

T_   n     •  •  ,■■  ■;  ■■      .        ,  V  prejudice 

giving  such,  decision  upon  the  appeal  as  may  be  just  (e).  appeal. 

(e)  See  as  to  this  rule.  White  v.  Witt,  5  Oh.  D.  689. 

15.  No  appeal  to  the  Court  of  Appeal  from  any  interlocutory  order  (/),  Appeals  from 
or  from  any  order,  whether  final  or  interlocutory,  in  any  matter  not  ™terlocutory 
being  an  action,  shall,  except  by  special  leave  of  the  Court  of  Appeal,  from  orders  in 
be  brought  after  the  expiration  of  twenty-one   days,  and  no  other  Platters  not 
appeal  shall,  except  by  such  leave,  be  brought  after  the  expiration  of  to  be  brought 
one  year.     The  said  respective  periods  shall  be  calcidated,  in  the  case  "«"*1^ 

of  an  appeal  from  an  order  in  chambers,  from  the  time  when  such  days ;  other 
order  was  pronounced,  or  when  the  appellant  first  had  notice  thereof,  appealswithin 
and  in  aU  other  cases,  from  the  time  at  which  the  judgment  or  order 
is  signed,  entered,  or  otherwise  perfected,  or,  in  the  case  of  the  refusal' 
of  an  application,  from  the  date  of  such  refusal  (^).  Such  deposit  or 
other  security  for  the  costs  to  be  occasioned  by  any  appeal  shaU.  be 
made  or  given  as  may  be  directed  under  special  circumstances  by  the 
Court  of  Appeal  (A). 

(/)  As  to  what  orders  are  final  and  what  interlocutory,  see,  generally,  Seton,   Orders : 
pp.  1607—1610;  Mem.  1  Ch.  D.  41 ;  Standard  Co.  v.  La  Grange,  3  C.  P.  D.  67. 

The  following  have  been  held  to  be  interlocutory ; — Orders  on  applications  to  vary  what  inter- 
the  chief  clerk's  certificate,  though  combined  with  an  order  on  further  consideration  looutory ; 
{Cummins  v.  Serron,  4  Ch.  D.  787 ;  White  v.  Witt,  5  Ch.  D.  689) ;  order  against 
an  execution  creditor  on  summons  in  an  administration  suit  (Pheysey  v.  Pheysey,  12 
Ch.  D.  306),  though  such  an  order  is  final  in  this  sense,  that  fresh  evidence  cannot 
be  used  on  the  appeal  without  leave  [Norton  v.  Compton,  27  Ch.  D.  392) ;  finding  in 
an  interpleader  issue  (M' Andrew  v.  Barker,  7  Ch.  D.  701) ;  a  decision  upon  a  special 
case  stated  by  an  arbitrator  [Collins  v.  TadAington  Vestry,  6  Q.  B.  D.  368  ;  but  see, 
eontra,  Shuhrook  v.  Tufnell,  9  Q.  B.  D.  621) ;  findings  of  a  chancery  judge  on  agreed 
issues  of  fact,  judgment  being  then  reserved  [Krehl  v.  Bwrrell,  10  Ch.  D.  420 ; 
explained,  Lowe  v.  Lowe,  ibid.  432  ;  commented  on,  Totter  v.  Cotton,  6  Ex.  D.  137). 

The  following  have  been  held  to  be  final :  —An  order  overruUng  a  demurrer  what  final. 
[Trowell  v.  Shenton,  8  Ch.  D.  318)~;  order  on  further  consideration  [Cummins  v.  Serron, 
4  Ch.  D.  787) ;  and  see  Be  Lhnmet,  13  Ch.  D.  484  ;  Se  Stockton  Iron  Co.,  10  Ch.  D. 
335. 

As  to  the  time  for  appealing  from  an  order  not  made  in  an  action,  see  r.  9,  and  Order  not 
notes  thereto,  ante,  p.  514.  made  in  an 
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Ord.  LVIII. 

Service  of 
notice  of 


' '  Eef  uaal  of 
an  applica- 
tion." 


ExtenBion  of 
time  for 


Appeals  from 
chambers. 

Security  for 
costs,  when 
to  te  given. 


Appellant 
foreigner 
domiciled 
abroad. 

Insolvent 
appellant. 


Poverty  of 
appellant. 


Appeal  from 
■winding-up 
order. 


The  notice  of  appeal  must  be  served  within  the  twenty-one  days  {Ex  parte  Saffery, 
5  Oh.  D.  365).  , 

{g)  The  dismissal  of  an  action  at  the  trial  [International  Society  v.  Moscow  Gas 
Co.,  7  Ch.  D.  241),  and  the  disallowance  of  a  creditor's  claim  in  an  administration 
suit  [Se  Glagctt,  20  Ch.  D.  134),  are  "refusals"  within  this  rule. 

The  addition,  to  the  refusal,  of  an  order  as  to  costs  does  not  extend  the  time  for 
appealing  {Swindell  v.  Birmingham  Syndicate,  3  Ch.  D.  127  ;  24  W.  E.  911  ;  Mo'oper 
V.  Smith,  26  Ch.  D.  614) ;  but  where  the  order  contains  a  declaration  so  as  to  bind 
the  rights  of  the  parties,  it  is  not  a  simple  "refusal"  which  must  be  appealed 
from  within  twenty-one  days  {Se  Clay  and  Tetley,  16  Ch.  D.  3  ;  and  see  Be  Michell, 
9  Ch.  D.  5). 

Where,  of  several  claims  joined  in  one  appKcation,  some  are  allowed  and  some 
refused,  an  appeal  from  the  refusal  must  be  brought  within  twenty-one  days  from 
the  date  of  the  refusal  {Trail  v.  Jackson,  i  Ch.  D.  7  ;  Serdan  v.  Birmingham  Small 
Arms  Co.,  7  Ch.  D.  24). 

The  Court  may  give  special  leave  to  extend  the  time  for  appealing,  and,  exercising 
its  judicial  discretion,  is  bound  to  give  that  leave  whenever  ihe  interests  of  justice 
really  require  it  {Se  Manchester  Building  Society,  24  Ch.  D.  488) .  For  instances  of 
the  application  of  this  rule,  see  International  Society  v.  Moscow  Gas  Co.,  7  Ch.  D. 
241 ;  McAndreio  v.  Barker,  7  Ch.  D.  701  ;  Eighton  v.  Treherne,  48  L.  J.  Ex.  167 ; 
Se  Blyth  and  Young,  13  Ch.  D.  416  ;  Se  New  Callao,  22  Ch.  D.  484  ;  Ex  parte  Ward, 
16  Ch.  D.  292 ;  Se  Mansel,  7  Ch.  D.  711  ;  Craig  v.  Phillips,  7  Ch.  D.  249 ;  Collins 
V.  Paddington  Vestry,  5  Q.  B.  D.  368  ;  Pheysey^.  Pheysey,  12  Ch.  D.  305,  in  which 
an  extension  of  time  was  refused  ;  and  Ss  Baillie,  4  Ch.  D.  785  ;  JEx  parte  Tucker, 
12  Ch.  D.  308  ;  Se  Jacques,  18  Ch.  D.  392  ;  Se  Normanton  Iron  Co.,  29  "W.  R.  300 ; 
Taylor's  Case,  8  Ch.  D.  643  ;  Se  Padsiow  Association,  20  Ch.  D.  137  (where  the 
appellant  was  not  a  party  to  the  order,  and  appealed  as  soon  as  he  knew  of  it) ;  Ex 
parte  Arden,  W.  N.  (1884),  237,  in  which  it  was  granted.  Leave  will  not  be  given 
on  an  ex'parte  application  {Se  Lawrence,  4  Ch.  D.  139).  As  to  applying  for  leave 
to  appeal  after  a  great  lapse  of  years,  see  Curtis  v.  Sheffield,  21  Ch.  D.  1.  As  to 
appeals  from  chambers,  see  Judicature  Act,  1873,  s.  50,  and  note  thereto,  ante, 
p.  266. 

(A)  Security  for  costs,  was  required  in  the  following  oases: — Wilson  v.  Smith, 
2  Ch.  D.  67;  45  L.  J.  Ch.  692;  24  "W.  R.  421  ;  34  L.  T.  471,  where  the  special 
circumstances  were  the  appellant's  poverty,  and  the  great  length  of  the  evidence  ; 
Clarke  v.  Roche,  46  L.  J.  Ch.  372  ;  25  "W.  R.  309 ;  36  L.  T.  78,  where  the  appellants 
had  failed  to  pay  costs  already  incurred;  Waddell  v.  Blockey,  10  Ch.  D.  416  ;  27 
W.  R.  233  ;  40  L.  T.  286,  yhere  the  appellant  was  insolvent,  and  three  appeals 
had  been  brought  when  one  woiild  have  sufficed ;  fTilson  v.  Church,  11  Ch.  D.  576 ; 
27  W.  R.  843,  where  in  a  heavy  case  the  appellants  were  ordered  to  pay  200/.  into 
Court ;  Smith  v.  White,  W.  N.  (1879),  203,  where  there  had  been  great  delay  in 
prosecuting  the  action ;  Stock  v.  Blooper' s  Telegraph  Works,  W.  N.  ,(1876),  230  ;  Se 
Tees  Bottle  Co.,  20  Sol.  J.  584. 

It  makes  no  difference  that  both  parties  are  appealing  {Bence  v.  Mason,  W.  N. 
(1879),  31).  ' 

The  fact  that  the  appellants  are  foreigners  not  domiciled  in  England  is  a  "  special 
circumstance,"   entitling  the   respondents   to   security  {Grant  v.  Banque  Franco- 
Egyptienne,  2  C.  P.  D.  430;    47  L.  J.  Ch.  41;    26  W.  R.  68;    38  L.  T.  622; 
Naersnoss  Shipping  v.  Soyal  Mail  Co.,'W.  N.  (1880),  133).     So  where  the  appellant  ■ 
is  resident  out  of  the  jurisdiction  {Se  Kathleen  Mavourneen,  W.  N.  (1878),  215). 

If  an  appellant  is  insolvent  and  the  Court  is  of  opinion  that  he  is  vexatiously 
and  unreasonably  prosecuting  the  appeal,  he  will  be  ordered  to  give  security  ( Zfsil 
V.  Brearley,  3  C.  P.  D.  206  ;  26  W.  R.  371).  Where  the  question  at  issue  had  not 
been  previously  considered  in  a  Court  of  Error,  the  Court  of  Appeal  refused  to 
order  an  insolvent  appellant  to  give  security  {Sourke  v.  White  Moss  Colliery  Co., 
1  C.  P.  D.  656). 

The  fact  that  the  appellant  has  not  complied  with  a  bankruptcy  summons  wiH 
entitle  the  other  side  to  security  [Niron  v.  Sheldon,  W.  N.  (1884),  81  ;  53  L.  J.  Ch. 
624;  SOL.  T.  425). 

The  mere  poverty  of  the  appellant,  moreover,  is  sufficient  ground  for  requiring 
security  {Harlock  v.  AsKberry,  19  Ch.  I).  84  ;  30  W.  R.  112)  ;  and  see  Gathercole  v. 
Smith,  W.  N.  (1880),  102  ;  Morecroft  v.  Evans,  W.  N.  (1882),  189  ;  Se  Indian 
Miming  Co.,  22  Ch.  D.  83.  An  appellant  who  is  clearly  liable  to  give  security 
ought  to  offer  it  without  waiting  for  an  application  to  be  made  to  the  Court,  and 
such  offer,  if  reasonable,  ought  to  be  accepted.  If  afterwards  an  application  is 
made  to  the  Court,  the  Court  in  dealing  vsdth  the  costs  will  consider  whose  conduct 
made  the  application  necessary  {The  Constantine,  4  P.  D.  156  ;  27  W.  R.  747). 

Wherever  an  order  absolute  for  winding-up  a  company  has  been  made,  and  that 
order  is  appealed  from  by  the  company  itseK,  without  anyone  else  being  made 
responsible  for  costs,  the  Court  will  be  ready  to  entertain  an  application  for  security 
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{Se  JDiamond  Fuel  Co.,  13  Oh.  D.  400 ;  28  "W.  R.  309  ;  41  L.  T.  373  ;  Re  Photographic    Ord  LVIII 
Artists'  Association,  23  Oh.  D.  370  ;  31,"W.  R.  509).  1 

An  application  for  security  must  be  made  promptly,  otherwise  it -will  be  refused  Application 
{Corporation  of  Saltash  v.  Goodman,  W.  N.  (IS80),  167  ;  43  L.  T.  464).  must  be  made 

In  Grant  v.  Sanque  Franeo-JEgyptimne,  1  C.  P.  D.  143  ;  24  W.  R.  339  ;  34  L.  T.  promptly. 
470,  it  was  held  that  after  the  costs  incident  to  an  appeal  had  been  actually  incurred 
by  the  respondent,  and  after  the  time  had  been  fixed  for  hearing  the  appeal,  it  was 
too  late  to  apply  for  security  ;  and  see  Ex  parte  Sutchins  andRomer,  W.  N.  (1879),  99. 
But  special  circumstances  may  justify  an  application  at  a  very  late  moment  {Me  In- 
dian Mining  Co.,  22  Oh.  D.  83).  The  applicant  must  of  course  make  good  the 
grounds  on  which  his  application  is  based,  otherwise  it  will  be  dismissed  (Potter  v. 
Cotton,  W.  N.  (1879),  204). 

It  is  not  the  practice  of  the  Court  of  Appeal  when  ordering  an  appellant  to  give  Order  to  give 
security  for  costs  to  fix  a  time  within  which  this  must  be  done  {Folini  v.  Gray,  security  must 
Sturla  V.  Freceia,  11  Ch.  D.  741  ;  28  W.  R.  81 ;  40  L.  T.  861,   explaining  on  this  he  complied 
point,  iJeJCTj-i/,  lOCh.D.372);  if  the  order  is  not  complied  with  within  a  "  reason-  with  in  a 
able  time"  the  respondent  may  move  to  dismiss  the  appeal  for  want  of  prosecution  ;  reasonable 
but  what  is  a  "  reasonable  time"  depends  on  the  circumstances  of  the  case  {Polini  v.  time. 
Gray  ;  Sturla  v.  Freceia;   Vale  v.  Oppert,  5  Ch.  D.  633  ;  25  W.  R.  610).     Where  an 
appellant  had  neglected  to  comply  with  the  order  for  nine  months,  the  appeal  was 
dismissed  with  costs  for  want  of  prosecution  {Juddr.  Green,  4  Ch.  D.  784  ;  46  L.  J. 
Ch.  257;  25  "W.  R.  293;  35  L.  T.  873);  and  see  Fx  parU  Isaacs,  10  Ch.  D.  1 ; 
47  L.  J.  Bkcy.  Ill ;  27  W.  R.  297  ;  39  L.  T.  520  ;  Kanitz  x-  Scarborough,  W.  N. 
(1878),  216.     If  a  time  is  limited  and  security  is  not  given  within  that  time,  the 
right  to  appeal  is  gone  {Harris  v.  Fleming,  30  W.  R.  555). 

Application  for  security  is  made  by  motion  on  notice,  but  leave  to  serve  the  notice 
is  not  necessary  {Crrills  v.  Dillon,  2  Ch.  D.  325  ;  45  L.  J.  Ch.  432:  24  W.  R.  481  ; 
34  1;.  T.  781). 

The  security  is  to  be  of  such  amount  and  given  at  such  times  and  in  such  manner  Amount  and 
and  form  as  the  Court  or  judge  shall  direct  (Ord.  LXV.  r.  6,  post,  p.  541) ;  the  form  of 
amount  depends  on  the  probable  costs  of  the  appeal  {Morecroft  v.  Evans,  W.  N.  security. 
(1882),  189), 

16.  An  appeal  shall  not  operate  as  a  stay  of  execution  or  of  pro-  Stay  of  pro- 
ceedings under  the  decision  appealed  from,  except  so  far  as  the  Court  oss^™^^- 
appealed  from,  or  any  judge  thereof,   or  the  Court  of  Appeal,  may 
order ;  and  no  intermediate  act  or  proceeding  shall  be  invalidated, 
except  so  far  as  the  Court  appealed  from  may  direct  (i). 

(i)  This  rule  gives  concurrent  jurisdiction  to  the  Court  below  and  the  Court  of  Jurisdiction 
Appeal  as  to  staying  proceedings  pending  an  appeal ;  and  rule  17  does  not  take  of  Court  of 
away  the  jurisdiction  of  the  Court  of  Appeal,  but  only  requires  that  it  shall  not  be  Appeal  and 
exercised  tiU  an  application  has  first  been  made  to  the  Court  below ;  if  the  Court  Court  below, 
below  has  refused  the  application,  a  renewal  of  it  before  the  Court  of  Appeal  is  not 
strictly  an  appeal,   and  need  not  be  brought  within  twenty-one  days  {Cropper  v. 
Smith,  24  Ch.  D.  305),  and  see  Att.-Gen.  v.  Swansea  Improvements  Co.,  9  Ch.  D.  46, 
and   Otto  -v.  Lindford,    18  Ch.  D.  394.     If  the  action  has  been  dismissed  the  Court 
below  would  seem  to  have  no  further  jurisdiction  in  the  matter,  and  if  for  any 
reason  it  is  desired  to  keep  matters  in  statu  quo  pending  an  appeal,  application  must 
be  made  to  the  Court  of  Appeal  {Wilson  v.  Church,  11  Ch.  D.  576)  ;  but  any  pro- 
ceeding under  the  order  of  dismissal,  e.  g.,  recovery  of  costs,  may  be  stayed  by  the 
Court  below  {Otto  v.  Lindford). 

The  application  is  by  motiofi  on  notice  {Herring  v.  Clobery,  12  Sim.  410  ;  EepubUo   Ar.nliV!i+inT,-i= 
cfPeruyWeguelin,dw.-B..m).  b/motion 

Where  an  appellant  obtains  an  order  to  stay  payment  out  of  Coiu:t  pending  an 
appeal  he  must  undertalce  to  pay  the  difference  between  the  income  actually  pro- 
duced by  the  fund  and  interest  at  four  per  cent.,  and  (if  the  fund  has  been  sold)  the 
expenses  of  the  sale  and  re-investment  {Brewer  v.  Torke,  20  Ch.  D.  669  ;  Bradford  v. 
Yowng,  28  Ch.  D.  18). 

The  Court  will  stay  proceedings  pending  an  appeal  where  it  is  necessary  to  Stay  of  pro- 
prevent  the  appeal,  if  successful,  from  being  nugatory  ( Wilson  v.  Church,  (No.  2),   ceedinga, 
12  Ch.  D.  454  ;  Polini  v.  Gray,  12  Ch.  D.  438  ;   Walburn  v.  Ingilby,  1  My.  &  K.  79  ;  whengranted. 
Bradford  \.  Yotmg);  or  if  irreparable  mischief  might  otherwise  result  {Walfordy. 
Walford,  3  Ch.  812 ;  Barrs  v.  Fewhes,  1  Eq.  392)  ;  and  see  Gibbs  v.  Daniel,  4  GifE. 
41,  n. ;  Falli  v.    Universal  Assurance,  10  W.  R.  327  ;  Adair  v.  Yowng,  11  Ch.  D. 
136.     A  plaintiff  having  obtained  an  order   for   production  of  documents,    was 
restrained   from  inspecting  them,   pending  an   appeal  from  the  order  {Kelly  v. 
Mutton,  15  W.  R.  916).     A  shareholder  pronoimoed  a  contributory  was  allowed  to 
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Ord.  LVIII. 


When  de- 
fendant need 
not  answer 
pending 
appeal  as  to 
demurrer. 

Whenrefused. 


In  case  of 
injunction. 


Terms  im- 
posed on 
party  appeal- 
ing. 
Costs  of 
motion  to  stay 
prooeedinge. 


No  stay  of 
execution  for 
costs  pending 
an  appeal. 


pay  calls  into  Court,  pending  an  appeal  {Jopp's  Case,  W.  N.  (1867),  192) ;  and  see 
Colj/er  T.  Finch,  20Beav.  555  ;  Bourne  v.  Buckton,  35  L.  J.  Cli.  851  ;  Lord  v.  Colvin, 
1  Dr.  &  Sm.  475  ;  Wood  v.  Farthing,  8  W.  R.  426  ;  Fortarlington  v.  Damer,  11 
W.  R.  869 ;  Price  v.  Salisbury,  ibid.  1014 ;  Garcias  v.  Sicardo,  1  Ph.  498 ; 
Aheraman  Iron  Works  v.  Wiekens,  5  Eq.  485,  519. 

So  ■where  a  demurrer  to  discovery  has  been  overruled,  and  the  defendant  appeals, 
the  Court  will  stay  proceedings  to  enforce  an  answer  if  there  has  heen  no  delay,  or 
if  the  defendant  would  he  prejudiced  by  answering  (Brake  t.  Drake,  3  Hare,  628  ; 
Garcias  v.  Sicardo,  1  Ph.  498  ;  Saunders  v.  Sichardson,  2  W.  R.  358). 

But  the  application  has  been  refused  where  the  appeal  has  been  considered  hope- 
less (lord  V.  Colvin,  1  Dr.  &  Sm.  476),  or  if  the  eflfect  of  staying  proceedings  would 
be  a  reversal  of  the  order ;  thus,  where  an  injunction  had  been  granted  and  a 
motion  for  a  new  trial  of  issues  was  being  carried  by  appeal  to  the  House  of  Lords, 
the  Court  refused  to  dissolve  the  injunction  pending  the  appeal  (Fenn  v.  Bihhey, 
3  Eg.  308).  So,  where  an  injunction  was  .refused  the  defendant  could  not  be 
restrained,  pending  an  appeal,  [Galloway  v.  Mayor  of  London,  4  De  Gr.  J.  &  S.  59 ; 
see  Atherton  v.  British  Nation  Assurance  Society,  5  Ch.  720).  And  where  the 
defendant  had  been  ordered  to  execute  a  conveyance,  and  applied  to  suspend  such 
execution,  pending  an  appeal,  the  application  was  refused,  on  the  plaintiff 
consenting  tiiat  notice  of  the  appeal  should  be  endorsed  on  the  conveyance  { Wilson 
V.  West  Sartlepool  Failway  Company,  34  Beav.  414).  A  defendant  ordered  to 
transfer  articles  of  f mfniture  to  the  plaintiff  was  not  allowed  to  retain  them  pending 
an  appeal  [Harrington  v.  Harrington,  3  Ch.  664) .  And  costs  have  been  ordered  to 
be  paid  into  Court  notwithstanding  an  appeal  [CoVyer  v.  CoVyer,  10  W.  R.  748 ; 
Archer  v.  Hudson,  8  Beav.  321 ;  see  Burdick  v.  Garriek,  5  Ch.  453  ;  but  see  Merry 
V.  Nickalls,  8  Ch.  205  ;  Cooper  v.  Cooper,  2  Ch.  D.  492) ;  and  terms  have  been 
imposed  on  the  party  appealing  and  desiring  to  stay  proceedings  [Taylor  v.  Midland 
Failvoay  Company,  9  W.  R.  154 ;  Mcintosh  v.  Great  Western  Railway  Company,  13 
W.  R.  1029  ;  Monypenny  v.  Monypenny,  8  W.  R.  430). 

The  costs  of  the  motion  to  stay  must,  as  a  general  rule,  be  paid  by  the  applicant, 
whether  successful  or  not  [Merry  v.  Nickalls,  8  Ch.  205  ;  21  W.  R.  305  ;  Cooper  v. 
Cooper,  2  Ch.  D.  492 ;  Morgan  v.  Elford,  4  Ch.  D.  352 ;  25  W.  R.  136  ;  Atherton  v. 
British  Nation  Assurance  Company,  6  Ch.  720  ;  Grant  v.  Banque  Franco-Egyptienne, 
3  C.  P.  D.  202  ;  26  "W.  E.  669).  But  the  Court  has  a  discretion  [Barl  of  Shrewsbury 
V.  Trappes,  2De  Q.  P.  &  J.  172  ;  Burdick  v.  Garriek,  5  Ch.  453  ;  Walford^.  Walfoid, 
3  Ch.  812 ;  5  Ch.  455,  n.  (4) ;  Adair  v.  Young,  11  Ch.  D.  136). 

The  Court  will  not  stay  execution  for  costs  pending  an  appeal ;  the  costs  must  be 
paid  at  once  on  the  undertaking  of  the  solicitor  who  receives  them  to  refund  in  case 
the  decision  is  reversed.  If  the  solicitor  declines  to  give  the  undertaking  the  costs 
must  he  paid  into  Court  [Grant  v.  Banque  Franco-Mgyptienm,  3  C.  P.  D.  202 ;  26 
"W.  R.  669  ;  Morgan  v.  Elford,  4  Ch.  D.  388 ;  25  W.  R.  136  ;  Cooper  v.  Cooper, 
2  Ch.  D.  492  ;  24  "W.  R.  628) ;  and  see  Otto  v.  Lindford,  18  Ch.  D.  394. 


Applications 
to  be  made 
first  to  the 
Court  or  judge 
below. 


Application 
to  be  by 
motion. 

Allowance  of 
interest  on 
stay  of  execu- 
tion. 


17.  Wherever  under  these  rules  an  application  may  be  made  either 
to  the  Court  helow  or  to  the  Court  of  Appeal,  or  to  a  judge  of  the 
Court  below  or  of  the  Court  of  Appeal,  it  shall  be  made  in  the  first 
instance  to  the  Court  or  judge  below  [j). 

[j)  See  note  to  r.  16. 

18.  Every  application  to  a  judge  of  the  Court  of  Appeal  shall  be  by 
motion,  and  the  provisions  of  Order  LII.  shall  apply  thereto. 

19.  On  an  appeal  from  the  High  Court,  interest  for  such  time  as 
execution  has  been  delayed  by  the  appeal  shall  be  allowed  unless  the 
Court  or  a  judge  otherwise  orders,  and  the  taxing  officer  may  compute 
such  interest  without  any  order  for  that  purpose  {k). 

[k)  This  rule  is  new. 

[Ord.  LIX.  relates  to  Divisional  Courts.  Two  further  rules  were  added  by 
E.  S.  C,  October,  1884.] 
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OEDEE  LX. 

Offiobes. 

1.  AJl  officers  who  at  the  time  when  these  rules  come  into  operation  Existing 
are  attached  to  the  Chancery  Division  of  the  High  Court  shall  remain  j-emaL  with 
attached  to  the  said  division ;  and  aU  officers  who  at  the  time  afore-  their  divi- 
said  are  attached  to  the  Queen's  Bench  Division  shall  remain  attached  ^^°^- 

to  the  said  division ;  and  all  officers  who  at  the  time  aforesaid  are 
attached  to  the  Probate,  Divorce  and  Admiralty  Division  shall  remain 
attached  to  the  said  division. 

2.  Officers  attached  to  any  division  shall  foUow  the  appeals  from  OfSoers  to 
the  same  division,  and  shall  perform  in  the  Court  of  Appeal  analogous  appeals, 
duties  in  reference  to  such  appeals  as  the  registrars  and  officers  of  the 

Court  of  Chancery  usually  performed  as  to  rehearings  in  the  Court  of 
Appeal  in  Chancery,  and  as  the  masters  and  officers  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer  respectively  performed 
as  to  appeals  heard  by  the  Court  of  Exchequer  Chamber. 

3.  The  office  of  Master  of  the  Supreme  Court  of  Judicature  shall  be  Masters  of 
deemed  to  be  substituted  for  the  several  offices  specified  in  the  first  court  to  be 
part  of  the  first  schedule  to  the  Supreme  Court  of  Judicature  (Officers)  suhstitnted 

for  6T)GC1&6q. 

Act,  1879,  and  all  enactments  and  documents  referring  to  any  of  those  offioCTs. 
offices,  or  to  any  of  the  persons  holding  them,  shall,  unless  the  context 
otherwise  requires,  be  construed  and  have  effect  accordingly  {I ). 

(l)  See  this  Act,  ante,  p.  291. 

4.  Where,  by  the  practice  of  the  Chancery  Division,  recognizances  Reoogni- 
are  required  to  be  given,  such  recognizances  shall  be  given  to  the  two  gi-yen  to  two 
senior  chief  clerks  for  the  time  being  of  the  judge  to  whom  the  cause  senior  chief 
or  matter  is  assigned ;  and  when  the  same  are,  by  any  judgment  or 

order,  directed  to  be  vacated,  the  proper  officer  shall,  on  due  notice 
thereof,  attend  one  of  the  said  chief  clerks,  who  shall  thereupon  vacate 
such  recognizances  in  the  usual  manner. 


OEDEE  LXI. 

Centbal  Office. 

1.  The  central  office  shall,  for  the  convenient  despatch  of  business,  be  ^^f.  °.?'? 
divided  into  the  departments  specified  in  the  first  column  of  the  foUow-  jnto  depart- 
ing scheme,  and  the  business  of  the  office  shall  be  distributed  among  ments,  and 
the  departments  in  accordance  with  that  scheme,  and  shall  be  per-  distributed 
formed  by  the  several  officers  and  clerks  in  the  said  office  who  are  now  accordingly, 
charged  with  the  same  or  similar  duties,  and  by  such  others  as  may 
from  time  to  time  be  appointed  by  lawful  authority  for  that  purpose. 
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Scheme. 


Name  of  Department. 


1.  Writ,  appearance, 
and  judgment. 


2.  Summons     and 
order. 


3.  Filing  and  record. 


i.  Taxing    , , 


5.  Enrolment 

6.  Judgments      and 

married  'wo- 
men's aoknow- 
ments. 

7.  Bills  of  sale 


8.  Queen's  Remem- 

brancer. 

9.  Crown  Office 
10.  Associates 


The  sealing  and  issue  of  writs  of  summons  for  the  commence- 
ment of  actions. 

The  entry  in  the  cause  book  of  writs  of  summons,  appear- 
ances, and  judgments. 

The  sealing  and  issue  of  notices  for  seryioe  under  Ord.  XVI. 
r.  48. 

The  receipt  and  filing  of  pleadings  and  notices  delivered  on 
entry  of  judgment. 

The  transaction  of  all  business  heretofore  conducted  in  the 
Record  and  Writ  Office,  except  such  part  thereof  as  is 
transacted  in  the  Record  Department. 

The  issue  of  summonses  in  the  Queen's  Bench  Division,  and 
the  drawing  up  of  all  orders  made  either  in  Court  or  in 
chambers  in  that  division. 

The  filing  of  all  affidavits  to  be  filed  in  the  Central  Office, 
and  aU  depositions  to  be  used  in  the  Chancery  Division, 
and  such  other  documents  as  may  from  time  to  time  be 
directed  by  the  masters  to  be  filed,  and  the  making  and 
examination  of  office  copies  of  documents  filed  in  the 
department. 

The  custody  of  all  deeds  and  documents  ordered  to  be  left 
with  the  masters. 

The  business  heretofore  performed  in  the  Report  Office 
under  the  direction  and  control  of  the  derks  of  records  and 
"writs. 

The  taxation  of  costs  in  the  Queen's  Bench  Division,  except 
such  costs  as  have  heretofore  been  taxed  in  the  Queen's 
Remembrancer's  Office  or  the  Crown  Office. 

The  business  heretofore  performed  in  the  Enrolment  Office. 

The  registry  of  judgments,  execution,  &o.,  and  the  registry 
of  acknowledgments  of  deeds  by  married  women. 


The  registry  of  bills  of  sale  and  other  duties  connected  there- 
with. 

The  business  heretofore  performed  in  the  Queen's  Remem- 
brancer's Office. 

The  business  heretofore  performed  in  the  Crown  Office. 

The  business  heretofore  performed  in  the  Associates'  Offices. 


Despatch  of 
business  at 
the  central 
office. 


2.  It  shall  be  the  special  duty  of  one  of  the  masters  to  he  present 
at,  and  control  the  husiness  of,  the  central  office,  and  to  give  the 
necessary  directions  with  respect  to  questions  of  practice  and  proce- 
dure relating  to  the  husiness  thereof.  The  masters  shall  select  five  of 
their  number  to  discharge  this  duty  in  turn,  according  to  a  rota  to  be 
fixed  by  themselves,  and  each  of  such  masters  according  to  his  turn 
shall  discharge  such  duty  daily  for  a  period  of  not  less  than  one 
month  at  a  time. 
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[Rule  3  apj)lies  only  to  taxation  of  costs  in  the  Queen's  Bench  Division.     In  the      Ord.  LXI. 

Chancery  Division  costs  are  taxed  hy  taxing  masters  appointed  under  6  &  6  Vict. 

c.  103,  B.  4.  The  taxing  masters  attend  daily  at  their  offices  in  the  Royal  Courts, 
except  in  vacation,  when  one  master  only  attends  and  taxes  casts  in  urgent  cases.] 

4.  The  arrangements  made  under  the  two  last  preceding  rules  shall  Arrange- 
be  publicly  announced  in  such  manner  as  the  Lord  Chief  Justice  of  ^^ounoed? 
England  shall  from  time  to  time  direct. 

5.  Every  master,  and  every  first  and  second-class  clerk  in  the  filing  Authority  to 
and  record  department,  shall,  by  virtue  of  his  office,  have  authority  to  and^affidavits. 
take  oaths  and  affidavits  in  the  Supreme  Court. 

6.  The  official  seals  to  be  used  in  the  central  office  shall  be  such  as  Official  seals, 
the  Lord  Chancellor  from  time  to  time  directs. 

7.  All  copies,   certificates,   and  other  documents   appearing  to  be  Sealed  copies, 

sealed  with  a  seal  of  the  central  office  shall  be  presumed  to  be  office  *°-  P^^y  be 

^  received  m 

copies  or  certificates  or  other  documents  issued  from  the  central  office,  evidence. 

and  if  duly  stamped  may  be  received  in  evidence,  and  no  signature  or 

other  formality,  except  the  sealing  with  a  seal  of  the  central  office, 

shall  be  required  for  the  authentication  of  any  such  copy,  certificate, 

or  other  document. 

8.  It   shall  not   be    necessary   to   enrol   any  judgment   or  order,  Enrolment 
whether  dated  before  or  siace  the  commencement  of  the  Principal  Act.  ^o'' to^^"^*^' 

9.  All  deeds  which  by  any  statute  or  statutory  rule  are  directed  or  unnecessary, 
permitted  to  be  enrolled  in  any  of  the  Courts  whose  jurisdiction  has  Deeds  to  be 
been  transferred  to  the  High  Court  of  Justice  may  be  enrolled  in  the  ^^olmeS    ^ 
enrolment  department  of  the  central  office.  Department. 

10.  A  scheme  under  the  Eailway  Companies  Act,  1867,   shall  be  Scheme  under 
enrolled  in  the  enrolment  department  of  the  central  office.  Compames 

11.  A  scheme  under  the  Act  in  rule  10  mentioned  shall  not  be  Act,  1867. 
enrolled  unless  notice  of  the  order  confirming  it  has  at  least  once  in  Order  of  con- 
every   entire   week,    reckoned    from    Sunday  morning  to   Saturday  ^  advertised. 
evening,  which  elapses  between  the  pronouncing  of  the  order  and  the 
expiration  of  thirty  days  from  the  pronouncing  thereof,  been  inserted 

in  such  two  newspapers  as  shall  have  been  appointed  by  the  judge 
for  the  insertion  of  advertisements  under  the  order  made  pursuant 
to  that  Act,  nor  unless  the  newspapers  containing  those  notices 
are  produced  to  the  proper  officer  when  the  scheme  is  presented  for 
enrolment. 

12.  All  acknowledgments  required  for  the  purpose  of  enrolling  any  Aoknowledg- 

deed  or  other  document  may  be  made  before  the  clerk  of  enrolments  ™?^*^  ^'^  ^- 

■'  .      ,    .  rolling  deeds, 

or  before  a  master,  as  occasion  may  require  (m).  &o. 

(m)  This  rule  is  from  Cons.  Ord.  I.  r.  40. 

13.  The  records  of  aU  deeds  and  recognizances  enrolled  shall  be  Enrolments- 
sent  by  the  clerk  of  enrolments,  so  long  as  that  office  shaU  continue,  ^^gl'^^iC 
or  by  the  proper  officer  of  the  enrolment  department,  to  the  Public  PubUc  Record 
Eecord  Office,  EoUs  Yard,  within  two  years  from  the  time  of  the  0^°^- 
enrolment  thereof  (ra). 

(»)  This  rule  is  from  Cons.  Ord.  I.  r.  41. 


522 


EULES  OF  THE  SUPKEME  COUKT,  1883. 


Ord.  LXI. 

Time  for 
enrolmeiit. 


No  order  on 
petition,  &c., 
passed  until 
original  peti- 
tion, &o., 
filed. 


Date  of  filing 
proceedings. 


14.  No  recognizance  shall  be  enrolled  after  six  months  from  the 
acknowledgment  thereof,  except  under  special  circumstances,  and  by 
an  order  made  by  the  Court  or  a  judge  upon  motion  for  the  enrolment 
thereof  aiter  that  time  (o). 

(o)  This  rule  is  from  Cons.  Ord.  XLII.  r.  12. 

15.  No  order  made  on  a  petition,  and  no  order  to  make  a  submis- 
sion to  arbitration,  or  an  award,  an  order  of  the  Court,  and  no 
judgment  or  order  wherein  any  written  admissions  of  evidence  are 
entered  as  read,  shall  be  passed,  until  the  original  petition,  submission 
to  arbitration,  or  award,  or  written  admissions  of  evidence,  shall  have 
been  filed  in  the  central  office,  or,  where  the  proceedings  are  taken 
in  a  district  registry,  in  the  district  registry,  and  a  note  thereof  made 
on  the  judgment  or  order  by  the  proper  officer  (jo). 

(p)  This  rule  is  from  Cons.  Ord.  XXIII.  x.  23. 

16.  Upon  every  pleading  or  other  proceeding  which  is  filed  in  the 
central  office,  the  date  of  filing  the  same  shall  be  printed  or  written  (y). 

(?)  This  rule  is  from  Cons.  Ord.  I.  r.  45. 


Indexes  to  17.  Proper  indexes  or  calendars  to  the  files  or  bundles  of  aU  docu- 

to^be  kept  and  ^^^^i^-s  filed  at  the  central  office  shall  be  kept,  so  that  the  same  may  be 
conveniently  referred  to  when  required ;  and  such  indexes  or  calendars 
and  documents  shall,  at  all  times  during  office  hours,  be  accessible  to 
the  public  on  payment  of  the  usual  fee  (r). 

(r)  This  rule  is  from  Cons.  Ord.  I.  r.  46. 


to  be  acces- 
sible. 


Entry  of  time 
of  delivering 
certificate, 
with  name  of 
cause  and 
date  of  cer- 
tificate : 
of  time  of 
delivery  of 
other  docu- 
ments ; 
such  entry  to 
be  accessible. 

Reference  to 
record  to  be 
"written  or 
stamped  on 
documents. 


Dates  of 
judgments, 
&c.  to  be 
entered  in 
cause  books. 


18.  There  shall  also  be  entered  in  proper  books  kept  for  the  purpose 
the  time  when  any  certificate  is  delivered  at  the  central  office  to  be 
filed,  with  the  name  of  the  cause  and  the  date  of  the  certificate; 
and  the  like  entry  shall  be  made  of  the  time  of  delivery  of  every  other 
document  filed  at  the  central  office ;  and  such  books  shall,  at  aU  times 
during  office  hours,  be  accessible  to  the  public  on  payment  of  the 
usual  fee  (s). 

(«)  This  rule  is  from  Cons.  Ord.  I.  ±.  47. 

19.  Every  judgment,  order,  certificate,  petition,  or  document  made, 
presented,  or  used  in  any  cause  or  matter,  shall  be  distinguished  by 
having  plainly  written  or  stamped  on  the  first  page  thereof  the  year; 
the  letter,  and  the  num.ber  by  which  the  cause  or  matter  is  distinguished 
in  the  books  kept  at  the  central  office  (<). 

(t)  This  rule  is  from  Cons.  Ord.  I.  r.  48. 

20.  There  shall  also  be  entered  in  the  cause  books,  the  date  of  every 
judgment,  order,  and  certificate  made  in  every  cause  or  matter  (u). 

(«)  This  rule  is  from  Cons.  Ord.  I.  r.  49. 


EULES  OP  THE  SUPREME  COUET,  1883.  523 

21.  The  entry  of  every  judgment  and  order  in  such,  cause  books  in     Ord.  LXI. 

tte  Chancery  Division,  shall  contain  a  reference  to  the  date  and  folio  :^,  T' 

o   ,-1  ■  j_     1      ■!_     T     .         1  .  ,  Keierenoes  to 

oi  xne  registrar  s    book  m  which  the  judgment  or  order  has  been  dates  and 
entered  (v).  folios  of  re- 

gistrar'sljook. 
(»)  This  rule  is  from  Cons.  Ord.  I.  r.  60. 

22.  The  registrar  of  judgments  shall  not-  receive  any  memorandum  Time  for 

of  a  judgment,   execution,   lis  pendens,  order,  rule,   annuity.  Crown  delivering 

debt,   or   other    incumbrance,    or    any  memorandum  of    satisfaction  of  judgment, 

relating  to  the  same,  for  registration,  after  the  hour  of  two  in  the  &0- for  regis- 
„p,  tratiou. 

aiternoon. 

23.  The  clerk  of  enrolments  and  each  of  the  following  registrars,  Official 
namely —  searches. 

(a)  The  registrar  of  bills  of  sale ; 

(b)  The  registrar  of  certificates  of  acknowledgments  of  deeds  by 

married  women ; 

(c)  The  registrar  of  judgments  ; 

shall,  on  a  request  in  writing  giving  sufficient  particulars,  and  on  pay- 
ment of  the  prescribed  fee,  cause  a  search  to  be  made  in  the  registers 
or  indexes  under  his  custody,  and  issue  a  certificate  of  the  result  of 
the  search. 

24.  For   the    purpose  of   enabling   all   persons  to  obtain   precise  Certificate  of 

information  as  to  the  state  of  any  cause  or  matter,  and  to  take  the  proceedings 
..  T  1         ■        -,  f  „  "^^  cause  or 

means  oi  preventing   improper    delay  m  the   progress   thereof,  the  matter  to  he 

proper  officer  shall  at  the  request  of  any  person,  whether  a  party  or  S^'^^eu. 
not  to  the  cause  or  matter  inquired  after,  but  on  payment  of  the  usual 
fee,  give  a  certificate  specifying  therein  the  dates  and  general  descrip- 
tion of  the  several  proceedings  which  have  been  taken  in  such  cause 
or  matter  in  the  central  office  (w). 

(w)  This  rule  is  from  Cons.  Ord.  I.  r.  53. 

25.  The  masters  shaU  execute  the  office  of  the  registrar  for  the  Masters  to  act 

purposes  of  the  BiUs  of  Sale  Act,  1878,  and  the  Bills  of  Sale  Act,  1878,  ^^  l^^,?"  , 
•'^     ^  T  n    1  under  Bills  of 

Amendment  Act,  1882,  and  any  one  of  the  masters  may  perform  aU  or  Sale  Acts. 

any  of  the  duties  of  the  registrar. 

26.  A  memorandum  of  satisfaction  may  be  ordered  to  be  written  Entry  of  satis- 
upon  a  registered  copy  of  a  bill  of  sale,  on  a  consent  to  the  satisfaction,  f^tion  on  hill 
signed  by  the  person  entitled  to  the  benefit  of  the  bill  of  sale,  and 

verified  by  affidavit,  being  produced  to  the  registrar,  and  filed  in  the 
central  office. 

27.  Where  the  consent  in  the  last  preceding  rule  mentioned  cannot  How  effected 
be  obtained,  the  registrar  may,  on  application  by  summons,  and  on  '"'^ere  no  con- 
hearing  the  person  entitled  to  the  benefit  of  the  bill  of  sale,  or  on 

affidavit  of  service  of  the  summons  on  that  person,  and  in  either  case 
on  proof  to  the  satisfaction  of  the  registrar  that  the  debt  (if  any)  for 
which  the  bill  of  sale  was  made  has  been  satisfied  or  discharged,  order 
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Records  not 
to  be  removed. 


Deposit  to 
answer  fees. 


Documents, 
where  depo- 
sited. 


Filing  and 
transmitting 
of  certificates, 
petitions,  ad- 
missions of 
evidence, 
submissions 
to  arbitration, 
and  awards 
made  orders 
of  Court. 


a  memorandum  of  satisfaction  to  be  written  upon  a  registered  copy 
thereof. 

28.  No  affidavit  or  record  of  the  Court  shall  be  taken  out  of  the 
central  office  without  the  order  of  a  judge  or  master,  and  no  subpoena 
for  the  production  of  any  such  document  shall  be  issued  (a;). 

{x)  Cf .  Cons.  Ord.  I.  r.  42. 

29.  Any  officer  of  the  central  office,  being  required  to  attend  with 
any  record  or  document  at  any  assizes  or  at  any  Court  or  place  out  of 
the  Eoyal  Courts  of  Justice,  shall  be  entitled  to  require  that  the 
solicitor  or  party  desiring  his  attendance  shall  deposit  with  him  a 
sufficient  sum  of  money  to  answer  his  just  fees,  charges,  and  expenses 
in  respect  of  such  attendance,  and  undertake  to  pay  any  further  just 
fees,  charges,  and  expenses  which  may  not  be  fully  answered  by  such 
deposit  (jf). 

(y)  This  rule  is  from  Cons.  Ord.  I.  x.  43. 

30.  "Wiere  any  deeds  or  other  documents  are  ordered  to  be  left  or 
deposited,  whether  for  safe  custody  or  for  the  purpose  of  any  inquiry 
in  chambers,  or  otherwise,  the  same  shall  be  left  or  deposited  in  the 
central  office,  and  shall  be  subject  to  such  directions  as  may  be  given 
for  the  production  thereof  (z). 

(z)  This  rule  is  from  Cons.  Ord.  XLII.  r.  3. 

31.  All  certificates  of  the  chief  clerk  of  a  judge  and  all  petitions  and 
written  admissions  of  evidence  whereon  any  order  is  founded,  and  all 
submissions  to  arbitration  made  orders  of  the  Court,  shall  be  trans- 
mitted to  and  left  at  the  central  office,  to  be  there  filed  or  preserved. 
And  all  office  copies  thereof,  or  of  any  part  thereof  that  may  be 
required,  shall  be  ready  to  be  delivered  to  the  party  requiring  the 
same  within  forty-eight  hours  after  the  same  shall  have  been  be- 
spoken (a). 

(a)  This  rule  is  from  Cons.  Ord.  I.  i-.  44. 


Forms.  32.  The  forms  contained  in  the  Appendices  shall  be  used  in  or  for 

the  purposes  of  the  central  office,  with  such  variations  as  circumstances 
may  require  (i). 

(J)  For  these  forms,  see  infra. 

Power  to  pre-       33.  The  masters  may  from  time  to  time  prescribe  the  use  in  or  for 
scnbe  orms.    ^-^^^  purpose  of  the  central  office  of  such  modified  or  additional  forms 
as  may  be  deemed  expedient  (c). 

(c)  The  Practice  Rules  drawn  up  by  the  masters,  so  far  as  they  relate  to  the 
Chancery  Division,  are  as  follows : — 
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Centeai  Oitice. 

OEFICE  RULES   SETTLED  BY  THE  PRACTICE  MASTERS,    1880, 

1881,  1882. 

DOOTJMENIS  TO  BE  FILKD  IN  THE  WbIT  AND  APPBAKANOE  AND  SUMMONS  AOT)   OrEEE 

Depabtments. 

Origmatmg  summonses  issued  from  chancery  chambers. 

Petitions  of  right. 

Affidavits  of  service. 

Lower  scale  certificates  (chancery) . 

Schemes  of  arrangement  under  Railway  Abandonment  Act. 

Pleadings  left  on  entering  judgment  (Ord.  XLI.  r.  1). 

Pleadings  and  other  documents  filed  under  Ord.  XIX.  r.  6,  in  default  of 
appearance. 

Writs  and  returns  to  writs,  orders,  &c. 

All  documents  required  by  rules  or  orders  of  Court  to  he  filed,  such  as  warrants 
of  attorney,  and  cognovits  on  signing  judgments  (rule  25,  of  Hilary,  1853),  orders 
for  assessment  of  damages  and  masters  findings  thereon  (rule  171,  of  Hilary,  1853), 
also  satisfaction  pieces  and  orders  to  satisfy,  strike  out,  or  amend  any  judgment  or 
proceeding,  or  directing  any  act  to  be  done  in  the  office  (except  Chancery  Orders 
and  Orders  of  Court  in  Qugfen's  Bench  Division).  [A  copy  of  the  order  marked 
that  the  original  was  produced  may  be  taken  at  the  discretion  of  the  officer  in 
cases  in  which  the  original  is  required  to  be  retained  by  the  parties.] 

All  pleadings  to  be  entered  in  the  cause  books  are  to  be  opened  and  stamped  on 
the  day  of  fiUng,  with  the  date  seal  at  the  top  of  the  front  page,  and  returned  to 
the  general  filing  department  on  Monday  morning  in  each  week. 

Copies  writs  filed. 

Prseoipes  for  writs  of  execution. 

Praecipes  for  subpoenas  and  miscellaneous  writs. 

Appearances. 

Lower  scale  certificates. 

Certificate  of  costs. 

All  these  should  be  sent  to  the  general  filing  department  when  more  than  a  year 
old. 

Orders  of  commitment  and  returns  thereto  may  be  filed  and  indexed  in  the  writ, 
&c.  department  in  the  same  way  as  (and  with)  writs  of  execution. 

Cattse  Book,  Distinctive  Mabks,  and  Indexes. 

Actions  and  matters  in  the  title  of  which  a  limited  company  is  first  must  be 
indexed  under  the  first  letter  of  the  first  word  or  initial. 

Courtesy  titles  of  eldest  sons  of  peers  are  not  to  govern  the  distinctive  mark 
which  is  to  follow  the  surname,  viz.,  "Campbell"  and  not  "Marquis  of  Lome." 

In  cases,  such  as  mayor  and  corporation  of,  &c.,  the  initial  letter  of  the  city  or 
borough  should  govern  the  distinctive  mark. 

Owners  of  ships  by  name  of  ship. 

Overseers  of  parishes  by  name  of  parish. 

Names  in  which  "de"  occurs  as  part  oi  the  surname,  or  is  preceded  only  by 
christian  names,  should  be  indexed  under  "  D." 

Foreign  companies  should  be  indexed  under  the  initial  letter  of  the  first  word  in 
their  name,  «.?.,  Banco  de  Lima  tmder  "B,"  Society  d' Acclimatisation,  "S." 

Foreign  titles  should  be  indexed  under  the  initial  letter  of  the  proper  or  local 
name  in  the  title,  e.y.,  Comte  de  Paris  under  "P,"  Due  de  Montebello  under  "M." 

The  christian  and  surnames  of  all  parties  to  an  action  should  be  entered  in  full 
in  the  cause  book. 

Parties  are  not  to  be  allowed  to  see  the  cause  book  unless  by  express  leave 
obtained  from  a  master  or  an  order  by  a  judge. 

AH  searches  in  the  cause  book  for  write  of  summons  or  otherwise  are  to  be  made 
by  the  clerks  in  the  central  office,  and  the  result  communicated  to  the  party 
applying. 

"When  a  certificate  is  given,  and  no  inspection  of  a  praecipe  is  required,  only  one 
fee  of  Is.  is  to  be  taken  (or  is.  if  higher  scale). 

A  separate  index  is  to  be  kept  of  writs  in  administration  actions  and  of  admi- 
nistration summonses,  which  index  the  pubUo  may  search  without  fee. 

Separate  books  are  to  be  kept  for  entering  returns  to  writs  of  execution,  index  to 
lower  scale  certificates  in  chancery  matters  not  actions,  and  return  books,  and  debt 
attachment  book. 


Ord.  LXI. 
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Ord.  LXI.         No  other  books  to  be  kept  for  entries  except  the  cause  books  (and  desk  book  for 

~^- facilitating  reference) .    The  judgment  books  may  be  kept  in  the  cause  book  room 

■with  the  cause  books,  or  in  a  separate  room. 

"Weits  of  Sttmhons,  Appbaeanoeb,  aud  Ambndments. 

Copies  of  writs  of  summons  should  be  signed  with  the  name  of  the  solicitor  or 
solicitor's  clerk  suing  them  out  as  under  : — 

0.  D.  and  Co. 
or  A.  B. 
for  C.  D.  and  Co. 

The  stamp  is  to  be  on  the  copy  writ  filed. 

In  the  Chancery  Division  an  order  of  course  to  amend  a  writ  of  summons  as  the 
plaintifl  may  be  advised  will  not  justify  an  alteration  that  strikes  out  the  name  of 
any  plaintiff  or  defendant,  or  makes  a  person  out  of  the  jurisdiction  a  party. 

In  all  the  divisions  an  amendment  of  a  writ  of  summons  may  be  made  by  leave  of 
a  master  (on  payment  of  fee)  before  service.  A  plaintiff  can  be  struck  out  only  by 
special  leave  given  in  the  order  to  amend  ;  a  defendant,  by  special  leave,  or  on  the 
written  statement  (to  be  filed)  of  the  plaintiff's  solicitors  that  a  notice  of  discon- 
tinuance under  Ord.  XXIII.  has  been  duly  given. 

In  Chancery  actions  an  amendment  to  a  writ  of  summons  pursuant  to  an  order  of 
Court  or  judge,  may  be  made  either  on  an  undertaking  to  get  the  order  drawn  up, 
or  on  a  separate  memorandimi  or  certificate  being  left  for  filing,  signed  or  initialed 
by  the  judge  or  registrar,  showing  the  order  to  have  been  made. 

In  an  information  where  there  is  no  relator,  the  Attorney- General's  signature  on 
the  writ  is  not  required ;  but  where  there  is  a  relator  (whether  a  person  or  body 
corporate)  the  original  writ  (not  the  copy  filed)  must  be  signed  by  the  Attorney- 
General,  and  if  any  amendment  be  made  it  must  be  authorized  by  his  signature  on 
the  original  writ  or  draft. 

In  entering  appearances  a  note  should  be  made  in  the  cause  books  "  statement  of 
claim  required  "  or  "  statement  of  claim  not  required, ' '  and  in  cases  where  the  action 
is  for  recovery  of  land,  and  the  defence  is  limited,  a  further  note  to  that  effect 
should  be  added. 

If  no  time  is  specified  in  an  order  to  amend,  the  amendment  must  be  made 
within  14  days. 

If  a  solicitor  has  caused  an  appearance  to  be  entered  by  mistake,  the  mistake  may 
be  rectified  with  the  consent  in  writing  of  the  solicitor  for  the  plaintiffs,  and  on  the 
fiat  (on  the  production  of  such  consent)  of  a  practice  master  to  be  given  on  a  prseoipe 
with  a  2s.  6d.  (search)  stamp. 

A  defendant  in  person  may  change  his  address  for  service  (without  order  to  change 
address)  by  leave  of  master,  but  must  forthwith  give  notice  to  the  other  side. 

In  the  case  of  infants  the  appearance  is  accepted  without  any  authority  or  order  ; 
an  order  being  obtained  by  the  defendant's  solicitor  after  the  appearance  has  been 
entered. 

In  the  case  of  a  married  woman,  an  order  to  defend  separately  must  be  obtained 
before  appearance  is  entered. 

If  a  writ  of  summons  has  been  lost  the  filed  copy  may,  for  the  purpose  of  amend- 
ment, or  for  any  other  purpose,  be  treated  as  a  duplicate,  but  only  by  leave  of  a 
practice  master,  and  on  the  party  giving  an  undertaking  to  produce  the  original  at 
the  central  office  when  found. 

Writs  of  summons  issued  before  the  Judicature  Acts  came  into  force  may  be 
renewed  without  an  order. 

A  female  plaintiff  must  be  described  as  "spinster,"  "married  woman,"  or 
"  widow,"  and  if  an  infant,  as  an  infant. 

Where  an  infant  or  married  woman  is  plaintiff  the  authority  of  the  next  friend 
(duly  attested)  must  be  filed  before  the  writ  of  summons  can  be  issued. 

Substituted  Seevioe.     Appidavit  op  Seevice. 

Unless  the  order  shall  otherwise  direct,  a  copy  of  the  order  and  of  the  writ  shall 
be  deemed  to  have  been  served  on  the  day  following  the  day  on  which  a  prepaid 
letter  containing  such  copy  shall  have  been  posted. 

Subpoenas. 

Subpoenas  remain  in  force  only  till  the  end  of  the  sitting  or  assize  for  which  they 
were  issued.  A  new  writ  must  afterwards  be  issued  or  t£e  former  writ  may  be  (at 
the  option  of  the  parties)  altered  as  to  date  and  sitting,  or  assize,  and  re-issued  as  a 
new  writ. 

The  date  of  return  in  the  writ  and  preecipe  may,  before  service,  be  amended 
without  the  direction  of  a  master,  and  without  fee,  provided  the  amended  date  be 
within  the  sitting  or  assize  for  which  the  subpoena  issued. 
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A  subpoena  in  an  interpleader  issue  should  be  headed  in  tiie  title  of  the  original      Ord.  LXl. 

action,  and  in  the  title  of  the  interpleader  issue,  and  should  be  applied  for  in,  and  

issued  out  of,  the  room  in  which  the  writ  of  sionunons  in  the  original  action  was 
issued. 

Removal  bt  Appeahaitoe  to  London  of  Aotions  ooiqienoed  m  Dibteioi  Reqibteies. 

A  fresh  London  distinctive  mark  to  be  given. 

No  separate  district  registry  cause  book  to  be  kept. 

No  letter  need  be  sent  to  the  district  registrar. 

"Writs  of  summons  issued  out  of  a  district  registry  cannot  be  amended  by  order  or 
fiat  of  master  unless  the  action  has  been  removed  to  London  by  appearance  or 
otherwise. 

No  writ  issued  out  of  a  district  registry  can  be  amended  in  the  central  office  unless 
the  duplicate  filed  in  the  district  registry  has  been  previously  received  in  the  central 
ofBce. 

If  it  becomes  necessary  to  send  to  London  (for  amendment  or  otherwise)  the  copy 
writ  filed  in  the  district  registry,  authority  may  be  given  to  send  the  copy  writ  to 
the  central  office  by  sealing  a  duplicate  of  the  praecipe  for  appearance,  which  shall 
be  transmitted  to  the  district  registrar  by  the  solicitors  concerned. 

DlSTKCTQAS. 

When  the  settlement  comprises  more  than  one  sum,  and  the  sums  are  in  the  shares 
or  securities  of  different  companies,  a  separate  affidavit  and  notice  should  be  made 
for  each  company,  and  the  affidavit  should  be  that  the  funds  comprise  ' '  amongst 
other's  "  the  sum  of,  &c.  [specifying  the  sum  in  the  books  of  the  one  company],  and 
a  stamp  of  10s.  will  be  required  for  each  separate  notice. 

If  there  are  more  sums  than  one,  but  aU  in.the  books  of  the  Bank  of  England,  or 
in  the  books  of  any  one  company,  one  affidavit  and  notice  will  be  sufficient  for  all 
the  sums. 

In  actions  not  specifically  assigned  to  the  Chancery  Division  by  the  Judicature 
Act,  1873,  s.  31  (i.  e.,  so  called  common  law  actions  brought  in  the  Chancery 
Division),  no  certificate  of  lower  scale  shall  be  given  out  tiU.  after  appearance.  In 
the  cause  books  such  aotions  shaU  be  distinguished  by  the  letters  L.S. 

When  deposited  documents,  or  documents  on  the  file,  are  ordered  to  be  delivered 
to  a  solicitor,  on  his  undertaking  to  return  them,  he  must  sign  a  receipt  and  under- 
taking to  return  (which  may  be  endorsed  on  the  order),  and  leave  the  order  and 
endorsement  at  the  central  office  to  be  returned  to  him  on  his  bringing  back  the 
documents.  The  signature  of  the  solicitor  must  be  witnessed  by  his  clerk,  or  by 
someone  known  to  the  officer  delivering  out  the  documents. 

Pleadings  ahd  Documents  filed  in  Default. 

None  of  these  documents  wOl  be  placed  in  the  bundles  containing  the  writs  of 
summons  and  pleadings  filed  on  entering  judgment,  but  will  be  made  up  into  two  sets 
of  separate  bundles. 

Ihe  first  containing  all  statements  of  claim  filed  in  default. 

The  second  containing  summonses,  warrants  to  tax,  notices,  and  miscellaneous 
documents. 

AU  these  documents  must  have  the  date  of  filing  and  the  name  of  the  defendant 
against  whom  they  were  filed  written  on  them,  and  be  entered  in  the  cause  books 
under  the  head  of  pleadings,  such  entry  to  show  the  date  of  filing,  nature  of  docu- 
ment, and  name  of  defendant  against  whom  they  are  filed. 

None  of  these  documents  will  (for  the  present)  be  delivered  out  without  an  order, 
but  any  defendant  against  whom  documents  have  been  filed  may,  after  appearance, 
inspect  the  same  wittiout  fee. 

As  to  FTLINa  OENEBALLY. 

In  the  Chancery  Division,  judgments,  orders,  notices  of  motion  for  attachment, 
ai;id  other  documents  requiring  personal  service,  cannot  be  filed  in  def  axdt  of  appear- 
ance without  an  order  or  leave  of  a  master,  and  no  pleadings  or  other  documents 
can  be  filed  under  Ord.  XIX.  r.  6,  unless  an  affidavit  of  service  under  Ord.  XIII. 
rr.  2  ajid  9,  or  an  office  copy  thereof,  be  first  produced  to  the  officer. 

Obdees  and  Judgments. 
When  parties  have  not  drawn  up  their  orders  on  the  day  of  the  hearing  of  the 
summons,  the  solicitor  shall,  before  having  his  order  issued,  take  it  to  the  filing 
office,  and  having  endorsed  on  the  back  the  words  "  the  affidavits  referred  to  within 
are  on  the  file,"  the  seal  will  be  affixed  to  certify  that  the  affidavits  are  filed.  Such 
certificate  will  have  the  same  effect  as  producing  the  affidavits  on  drawing  the  order. 
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As  to  Cdnaty  Court  certificate  of  result  of  trial,  no  fee  to  be  ftharge'd  for  searcll, 
!!       Judgment  may  be  signed  on  a  certificate  of  "no  affidavit  filed  in  answer  to  inter- 
rogatories,"  or  on  a   certificate  of  non-payment  of  money  iuto   Court  without 
afSdayit. 

On  entering  judgments  under  Ord.  XLI.  r.  1,  in  actions  in  the  Chancery  Division, 
when  drawn  up  by  the  chancery  registrars,  the  engrossment  of  the  judgment 
together  with  the  pleadings  to  be  filed  shall  be  brought  to  the  writ  appearance  and 
judgment  department,  and  the  officer  receiving  the  same  shall  make  a  note  in  the 
margin  of  the  engrossment  that  the  pleadings  have  been  filed,  and  shall  authenticate 
such  note  with  the  small  seal  of  the  office,  and  return  the  engrossment  to  the  solicitor. 

The  date  of  the  judgment  as  shown  by  the  engrossment  of  the  order  and  the  date 
of  leaving  the  pleadings  shall  be  entered  in  the  cause  book. 

The  solicitor  on  leaving  the  pleadings  must  endorse  thereon  and  sign  a  certificate 
in  the  words  or  to  the  effect  following  : — 

"I  certify  that  these  are  all  the  pleadings  required  to  be  left  for  filing." 

When  judgment  is  signed  under  Ord.  XLI.  rr.  4  and  5,  on  any  order,  certificate, 
or  other  document,  such  document  shall  be  filed. 

Original  stamped  judgment  to  be  filed  and  office  copy  to  be  delivered  out  at  6d.  a. 
folio.     The  judgment  need  not  be  signed  by  the  solicitor  entering  it. 

If  judgment  removed  from  Lord  Mayor's  Court  the  fixed  cost  of  removal  to  be 
one  guinea  in  all  cases. 

An  allocatur  for  costs  is  to  be  placed  on  a  certificate  in  the  form  settled. 

Judgments  are  to  be  numbered  consecutively  in  eaoh  alphabetical  division  in  the 
right-hand  comer,  and  the  number  entered  in  the  cause  book. 

In  cases  where  the  plaintiff  is  entitled  to  a  final  judgment  as  to  part  oi  his  claim, 
and  to  an  interlocutory  judgment  as  to  the  remainder,  one  judgment  only  is  neces- 
sary, final  as  to  part  and  interlocutory  as  to  the  rest,  and  one  fee  paid. 

In  the  case  of  cross  judgments  in  the  same  action  where  aftCT  a  trial  there  is  a 
direction  for  judgment  for  plaintiff  against  some  of  the  defendants,  and  for  some  of 
the  defendants  against  the  plaintiff,  and  also  for  some  of  the  defendants  against  the 
others,  the  whole  direction  may  be  embodied  in  one  judgment,  and  tha  different 
parties  may  take  office  copies  for  use. 

Date  of  filing  of  pleadings  filed  on  entering  judgment  and  of  certificates  of  costs 
are  to  be  entered  in  cause  books  and  on  the  documents. 

As  TO  Costs  on  Juixjments  toe  Depatilt  of  Appeaeanoe. 

£  s.    d. 
In  town  cases    3  14     0 

In  country  and  agency  cases  and  cases  in  which  service 
effected  beyond  five  miles  from  General  Post  Office, 

St.  Martin's-le-Grand 4     6     0 

And  6s.  in  addition  for  each  service  beyond  one  defendant. 
The  above  allowances  include  all  mileage. 

As  to  the  Costs  os  eemovino  JiroaMENTs  peom  Ihfbeioe  Cottets  eoe  Pubposeb  of 

Execution. 

The  order  should  direct  that  the  party  removing  the  judgment  have  his  costs  of 
and  relatiifg  to  the  removal  (to  be  taxed) . 

Note. — ^AU  questions  of  practice,  sufficiency  of  affidavits,  &o.,  are  to  be  referred 
to  a  practice  master,  and  not  to  any  other  master. 


ADDITIONAL  OFFICE  RULES  SETTLED  BY  THE  PRACTICE  MASTERS, 

Maeoh,  1884. 

As  TO  BioNiNo  Copt  Weit.    (Ord.  V.  r.  12.) 

The  signature  to  the  statement  of  claim  indorsed  on  the  writ  is  not  to  be  taken  as 
a  sufficient  compliance  with  the  rule  requiring  the  writ  to  be  signed. 

Lost  Weit.     (Ord.  VIII.  r.  3,  Fee,  &c.) 

When  a  copy  writ  is  sealed  in  lieu  of  the  original,  under  the  above  rule,  no  fee  is 
to  be  taken. 

A  note  should  be  made  on  the  face  of  the  copy  near  the  seal,  showing  that  it  is  so 
sealed  under  the  above  rule  pursuant  to  order,  setting  out  the  name  of  the  judge 
and  date  of  the  order,  and  an  entry  made  in  the  cause  book  of  the  sealing  and  name 
of  the  judge,  date  of  order,  and  date  and  time  of  filing. 
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OEiaiNAinfa  STrantONSES.  Ord.  LXI. 

Originatiag  summonses  iu  the  Chauoery  Division  are  to  be  issued  in  the  same 
manner  as  Traits  of  summons.  The  stamp  denoting  the  fee  is  to  be  put  on  the  copy 
iiled,  and  the  original  sealed  and  delivered  to  the  party  issuing,  but  no  other  dupU- 
oates  or  copies  for  service  are  to  be  sealed. 

All  other  originating  summonses  are  to  be  issued  in  the  summons  and  order 
department  in  the  same  manner  as  ordinary  summonses  for  chambers. 

ASSIONING  JVDHB. 

The  assignment  to  a  particular  judge  of  every  cause  or  matter  commenced  in  the 
Chancery  Division  (otherwise  than  by  petition)  shall  be  made  in  room  No.  65,  before 
the  issue  of  the  -writ  or  summons  or  service  of  the  notice  of  motion. 

APPEAEAU-OE  APIEE  JUDOMENT. 

■Wben  a  memorandum  of  appearance  by  a  defendant  is  handed  in  without  a 
previous  search  for  judgment  (for  which  search  the  proper  fee  should  be  taken)  and 
judgment  has  been  signed,  the  appearance  must  not  be  entered  in  the  usual  way, 
but  the  stamp  on  the  memorandum  of  appearance  must  be  retained  as  a  used  stamp, 
and  not  treated  as  fit  for  aUowauce.  The  duplicate  is  not  to  be  sealed,  but  the 
party  who  has  handed  in  the  memorandum  may  be  informed  without  further  pay- 
ment, that  judgment  has  been  signed.  A  note  should,  in  such  cases,  be  made  in 
the  cause  book  that  a  memorandum  of  appearance  was  brought  in  after  judgment 
signed,  and  the  fee  should  be  accounted  for  amongst  the  appearance  fees. 

Office  Copies  op  Judouents. 

An  ofGce  copy  of  a  judgment  may  be  obtained  in  the  same  manner  as  an  office 
copy  of  any  other  document  on  a  fiat  of  a  judge  or  master. 

On  an  application  on  behalf  of  a  judgment  creditor  for  an  office  copy  of  a  judg- 
ment for  bankruptcy  proceedings,  no  fee  for  the  search  to  be  taken  or  required. 

When  application  is  made  to  produce  a  judgment  for  the  purpose  of  setting  it 
aside  or  otherwise  a  search  fee  of  2«.  Gd.  is  payable. 

Jt3D(hients,  Coubt  Fees,  1884. 
On  entering  judgments  on  certificates  of  registrars  of  County  Courts  and  on 
returns  to  -writs  of  inquiry  the  fee  of  10».  is  to  be  taken.     (Court  Fees,  Nos.  57 
and  58.) 

Depositions,  &c.    Fimnq  Fee. 

No  copy  of  any  deposition  or  other  document  requiring  a  filing  fee  shall  be  issued 
or  examined  until  such  filing  fee  shall  have  been  paid. 

Ftt.tnq  DooiraiEifTS.     Date  and  Timb  op  FtUNO. 
Every  document  left  for  filing  must  be  marked  with  the  year,  day,  hour,  and 
minute  when  so  left,  and  if  filed  in  writ  and  appearance  department,  an  entry 
made  thereof  in  the  cause  book,  or  if  there  is  no  cause  or  matter  there,  then  in  an 
index  book. 

FiLma  Mastees  Ceetifioates. 
Ord.  XLI.  r.  8     (No.  576.)     This  rule  is  to  apply  to  certificates  or  awards  made 
on  references  under  the  Common  Law  Procedure  Act,  1854,  -which  must  be  filed. 
(A  2«.  &d.  fee  is  payable  on  filing  these  as  awards.) 

Oedbes  bt  Consent. 

An  order  is  not  to  be  drawn  up  upon  a  consent,  signed  by  a  party  or  his  solicitor, 
■written  upon  a  summons,  unless  it  has  beea  initialed  by  a  judge  or  master. 

As  TO  Satisfaction  of  Bills  of  Sale. 

If  the  attesting  witness  and  deponent  is  a  solicitor,  and  described  as  such,  the 
entry  of  the  satisfaction  will  be  directed  by  the  regfistrar  (the  papers  being  other- 
■wise  correct)  as  of  course ;  but  under  special  circumstances  the  registrar  may 
accept  any  other  deponent  if  satisfied  that  he  is  a  proper  person  to  attest  and  verify 
the  signature  and  consent. 

As  TO  COONOVITS  AND  WaEEANTS  OF  AtTOENET. 

The  filing  for  the  purpose  of  signing  judgment  shall  be  either  by  registering  the 
original  or  by  filing  the  original  (before  signing  judgment)  in  the  bills  of  sale 
department.  A  certificate  of  the  filing  shall  in  either  case  be  given  by  that  depart- 
ment, which  certificate  shall  show  the  parties  to  the  cognovit  or  warrant  of  attorney 
and  the  amount  for  which  judgment  is  to  be  signed.     Judgment  may  be  signed 
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Ord.  LXI. 


Order  not 
subpoena  (see 
3&4"WiIl.rV. 
0.  42). 

Subpoena  ad 
test,  or  duces 
tecum  to  be 
issued  as  of 
course. 

Subpoena  on  a 
note  from  a 
judge. 

Subpcena  ad 
test,  or  duces 
tecum  as  of 
course. 

Ord.  XXXVI. 
rr.  49,  57. 

Ord.  LXXII. 
r.  2. 


on  this  certificate  being  produced  and  filed  in  the  writ,  appearance,  and  judgment 
department. 

As  TO  "Weits  of  Eleoit. 

From  1st  January,  1884,  the  new  form  (which  under  the  Bankruptcy  Act,  1883, 
s.  146,  does  not  extend  to  goods)  is  only  to  be  used.  And  the  amount  indorsed  to 
be  levied  for  costs  of  the  execution,  including  warrant,  but  exclusive  of  inquisition 
and  expenses  of  execution,  is  not  to  exceed  21.,  without  the  express  leave  of  a 
master. 

As  TO  SUEP(ENAS  AND  ObDEES  FOB  THE  ATTENDANCE  OP  "WITNESSES. 

For  attendance  before  an  arbitrator  under  an  agreement  or  order  by  consent 
referring  action  or  matter  in  difflerence  to  arbitration. 

Or  before  a  master  upon  a  reference  under  the  Common  Law  Procedure  Act,  1854. 

Or  for  attendance  of  any  person  in  any  cause  or  matter  for  producing  documents 
at  any  stage  of  the  proceedings  imder  Ord.  XXXVII.  r.  7,  of  Rules  of  Supreme 
Court,  1883. 

For  attendance  before  an  officer  of  the  Court  or  other  person  appointed  to  take 
an  examination  for  the  purpose  of  using  witness'  evidence  upon  any  proceeding"  in 
a  cause  or  matter,  or  for  cross-examination  on  affidavit  already  made,  Ord.  XXXVII. 
r.  20. 

On  proceedings  in  chambers,  Ord.  XXXVII.  r.  28. 

For  attendance  upon  trial  before  a  judge  or  before  an  official  or  special  referee 
when  trial  ordered  to  take  place  before  a  referee. 

Or  for  attendance  before  an  officer  of  the  Court  to  whom  it  has  been  referred  to 
ascertain  the  amount  for  which  final  judgment  is  to  be  entered  under  Ord.  XXXVT. 
X.  57. 

Or  on  execution  of  a  writ  of  inquiry. 

For  witnesses  residing  out  of  the  jurisdiction  of  the  Court  hut  within  the  United 
Kingdom  an  order  of  Court,  if  sitting,  or  of  a  judge,  if  Court  not  sitting,  for  a 
subpoena  to  issue.  The  subpoena  to  have  a  note  at  the  foot  showing  that  it  is 
issued  by  the  special  leave  of  Court  or  judge.     (17  &  18  Vict.  o.  34,  ss.  1,  2.) 

In  all  other  cases  not  specially  provided  for  by  Acts  of  Parliament  or  Rules  of 
Court  the  old  practice  to  continue. 

The  subpoena  is  to  be  marked  legibly  in  the  margin  near  the  seal,  with  the 
number  of  witnesses  for  which  it  is  issued,  c.  g.,  "for  ijree  witnesses  only." 

The  fee  of  5s.  is  payable  for  not  exceeding  three  witnesses,  and  the  like  fee  for 
every  additional  three  and  for  any  less  number  beyond. 

As  TO  Costs  of  JuDajtENis  et  DBFAinyr. 

If  for  a  sum  exceeding  50/.  on  specially  indorsed  Writs  issued  on  or  after  25th 
January,  1884  ; — 

Country  and  agency  cases,  and  in  cases  where  service  effected  more    £    «.    d. 
than  five  miles  from  General  Post  Office,  St.  Martin's-le-Grand..     6     6    0 

Town  oases 4  14    0 

And  in  addition  for  each  extra  service 0     6     0 

The  above  allowances  to  include  all  mileage. 

If  writ  indorsed  for  a  liquidated  claim  exceeding  60/.,  hut  not  specially, 

and  in  all  cases  in  which  sum  recovered  amounts  to  20?.  and  upwards, 

but  does  not  exceed  50/.,  on  writs  issued  on  or  after  25th  January,  1884 : — 

Country  and  agency  cases,  or  where  service  effected  more  than  five 

miles  from  General  Post  Office,  St.  Martin's-le-Grand 4  12    0 

Town  cases 4     0     0 

And  in  addition  for  each  extra  service   0     6     0 

The  above  allowances  to  include  all  mileage. 
In  cases  under  20/.  no  costs  unless  a  judge's  order  for  costs. 
In  oases  where  the  writ  was  issued  prior  to  25th  January,  1884,  the 
old  scale  of  allowances  to  be  made,  viz. : — 

On  'Weits  issued  peioe  to  24ih  Ootobbe,  1883. 

Country,  &o 4     6  0 

Town 3  14  0 

And  in  addition  for  each  extra  service  0    6  0 

On  "Weits  issited  on  ob  aftee  24th  Ootobee,  1883,  down  to  and 
inclusive  of  24th  Jantjabt,  1884,  above  60/. 

Country,  &c.  special  indorsement  (Statement  of  Claim) ,. 5    0    0 

Town  ,,  ,,  4     8    0 

And  in  addition  for  each  extra  service  ,, 0    6    0 
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And  nf  Cases  not  bxceedino  50^.,  ob  whebb  the  Weit  is  iniioesed  Ord.  LXI. 

POB  A  LiQTIIDATED  CliAIH  BOT  NOT  SPECIALLY.  £    «.  <?.      

Country,  &o i     6  0 

To-vpn  cases ■ 3  14  0 

And  in  addition  for  eadi  extra  service  0    6  0 

Fixed  Costs  in  Cases  of  J-odsment  undee  Obdeb  XIV.  eob  Stms 

NOT  EXOEEDINO  50?.,  AS   SETTLED  BT  Mb.   JuSTIOB  FiELD,   No- 
VEMBEE,  1883. 

Town  cases 6  10    0 

Country    7     Q     0 

And  6s.  extra  for  each,  additional  defendant.     "And  any  extra- 
ordinary costs  that  have  been  incurred"  may  be  added  by  tlie 
Master. 
The  amount  of  costs  should  be  inserted  in  the  order  for  judgment. 

Fixed  Costs  op  Jtjdgkbnt  tjndbe  Obdeb  LXV.,  Ruib  27,  sub- 
section 38. 
Costs 1  10    0 

The  Master  ^111  give  a  certificate  for  the  above  amount  for  costs  of  judgment, 
without  taxation  of  such  costs.  This  regulation  will  be  particularly  applicable  to 
judgments  for  costs  under  Ord.  XXII.  r.  7  (for  non-payment  of  costs  on  payment 
into  Court),  and  to  judgments  for  non-payment  of  costs  under  Ord.  XXVI.  r.  3 
(for  non-payment  of  costs  on  discontinuance),  and  will  also  be  applicable  to  any 
other  case  where  parties  are  entitled  to  sign  judgment  for  costs  of  judgment,  either 
alone  or  in  addition  to  other  costs  previously  taxed  and  allowed. 

FoEM  OP  Cebtipioate  poe  Costs  usually  adopted  in  such  Cases. 

I  certify  that  the  costs  of  the  have  been  taxed  and  allowed  at  £  (and 

the  costs  of  judgment,  if,  and  when,  signed,  in  case  the  above  costs  are  not  paid,  at 
1/.  10s.) 

(Signature.) 

SUHMONB  AND  ObDEB  DePABTIEENT. 

When  any  of  the  orders  mentioned  below  are  drawn  up,  a  copy  (to  be  made  in 
the  Stationer's  Department,  and  stamped  with  the  seal  of  the  Summons  and  Order 
Department)  shall  be  sent  to  the  General  Filing  Office  to  be  filed.  The  order  shall, 
if  possible,  be  ready  for  delivery  out  on  the  afternoon  of  the  day  after  it  is  be- 
spoken ; — 

For  appointment  of  receiver. 

For  injunction. 

For  attachment  or  committal. 

To  inspect  banker's  books. 

Interpleader  orders  by  which  provision  is  made  for  payment  of  money  into 

Court. 
Charging  orders  under  1  &  2  Vict.  c.  110,  8.  14,  and  3  &  4  Vict.  c.  82. 
And  any  other  special  order  which,  in  the  opinion  of  the  officer  drawing  it  up, 
ought  to  be  recorded. 


OEDEE  LXn. 

Eegisteabs  of  the  Ohanceey  DmsioiT. 

1.  The  registrars  of  the  Chancery  Division  shall  attend  the  judges  Attendance  of 
of  the  Chancery  Division,  and  the  Court  of  Appeal  upon  the  hearing  ^'^^ 
of  appeals  from  the  Chancery  Division,  in  rotation  as  they  may  arrange 
amongst  themselves,  and  in  default  of  arrangement  week  hy  week  on 
alternate  days  (d). 

(d)  This  rule  is  from  Cons.  Ord.  I.  r.  17.  See  as  to  the  powers  and  duties  of  the 
registrars  generally,  Davenport  v.  Stafford,  8  Beav.  603  ;  9  Jur.  801  ;  Seton,  1646; 
and  see  Ord.  XXVIII.  r.  11,  ante,  p.  380. 
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Ord.  LXII. 

Entry  of 
judgments, 
orders,  prse- 
oipes  for 
attachments, 
and  other 
documents. 


Passing  and 
entry  of  judg- 
ments, &c. 


Indexes  to 
such  entries. 


2.  All  judgments  and  orders  drawn  up  the  registrars,  or  by  tlie  cMef 
clerks  to  the  judges,  and  all  precipes  for  attachments,  and  such  other 
documents  (if  any)  as,  according  to  the  present  practice  or  the  practice 
for  the  time  being,  ought  to  be  entered  by  the  entering  clerks  to  the 
registrars,  shall  be  entered  by  them  without  abbreviations,  and  in  a 
clear  and  legible  hand,  under  the  direction  of  the  senior  registrar  for 
the  time  being,  within  one  clear  day  after  the  same  shall  be  left  for 
entry,  and  all  such  entries  shall  be  examined  by  one  of  the  said 
entering  clerks,  and  be  marked  with  his  initials  to  denote  such 
examination  (e). 

(«)  This  rule  is  from  Cons.  Ord.  I.  r.  18.    ' 

A  judgment  or  order  is  said  to  be  passed  when  the  registrar  has  signed  his  initials 
in  the  margin  at  the  foot  of  the  last  page  of  the  engrossment  or  print,  as  an 
authority  to  the  clerk  of  entries  to  enter  it  in  the  registrar's  book.  When  passed, 
the  order  is  left  by  the  registrar  for  entry  (Seton,  1546).  AH  proceedings  on  a 
decree  or  order  before  it  is  entered  are  voidable  and  irregular  ( Tolson  v.  Jervis,  8  Beav. 
364) ;  though  in  the  case  of  an  injunction  parties  are  bound  by  notice  of  the  order, 
howeyer  received,  from  the  time  it  is  pronounced. 

3.  Proper  calendars  or  indexes  of  such  entries  shall  be  made  by  the 
entering  clerks,  so  that  the  same  may  be  conveniently  referred  to  when 
req[ULred,  and  the  calendars  or  indexes  and  the  books  in  which  the 
entries  are  made  shall  when  completed  be  transmitted  to  the  filing  and 
record  department  of  the  central  o£B.ce  to  be  there  preserved,  and  shall 
at  all  times  during  office  hours  be  accessible  to  the  public  on  payment 
of  the  usual  fee  (/). 

(/)  This  is  taken  from  Cons.  Ord.  I.  r.  19. 

4.  At  the  time  of  bespeaking  a  judgment  or  order,  the  party  be- 
speaking the  same  shall  leave  with  the  registrar  his  counsel's  brief, 
and  such  other  documents  as  may  be  required  by  the  registrar  for  the 
purpose  of  enabling  him  to  draw  up  the  same  {g). 

(y)  This  rule  is  taken  from  Cons.  Ord.  I.  r.  20. 

As  to  the  documents  required  by  the  registrar,  see  Daniell,  801  ;  and  as  to 
entering  evidence  as  read,  see  Daniell,  793  ;  Seton,  18. 

5.  Every  judgment  or  order  shall  be  bespoken,  and  the  briefs  and 
other  documents  mentioned  in  the  last  preceding  rule  shall  be  left  with 
the  registrar  within  seven  days  after  the  judgment  or  order  is  pro- 
nounced or  finally  disposed  of  by  the  Court  or  judge  (A). 

(A)  This  rule  is  from  Cons.  Ord.  1. 1.  21. 

6.  In  case  any  judgment  or  order  is  not  bespoken,  and  the  briefs 
and  other  requisite  documents  are  not  left  with  the  registrar  within 
the  time  prescribed  by  the  last  preceding  rule,  the  registrar  may 
decline  to  draw  up  the  judgment  or  order  without  the  leave  of  the 
Court  or  judge  (i). 

(i)  This  rule  is  from  Cons.  Ord.  I.  r.  22. 

Time  fop  7.  At  the  time  of  delivering  out  the  draft  of  any  judgment  or  order 

settling  draft    -^j^i^jj^  requires  to  be  settled  by  the  registrar  in  the  presence  of  the 
judgment  or  ^  ^  a  r 
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parties,  the  registrar  shall  deliver  out  to  the  party  on  whose  application    prd.  LXII. 
the  draft  has  been  prepared,  an  appointment  in  writing  of  a  time  for  order  to  be 
settling  the  same  (Ic).  appointed  in 

writing. 
{&)  This  rule  is  from  Cons.  Ord.  I.  r.  23. 

8.  A  notice  of  the  appointment  shall  be  served  on  the  opposite  party  Service  of  a 
one  dear  day  at  least  before  the  time  fixed  theraby  for  settling  the  appointment 
draft  judgment  or  order,  and  the  party  serving  the  notice,  and  the  on  opposite 
party  so  served   shall   attend  the  appointment,  and  produce  to  the   ,..    ),  . 
registrar  their  briefs,  and  such  other  documents  as  may  be  necessary  the  time  ap- 

to  enable  him  to  settle  the  draft  (I).  pointed  with 

^  '  bneis  and 

(l)  This  rule  is  from  Cons.  Ord.  I.  i.  24.  documents. 

9.  Service  of  the  notice  of  appointment  shall  be  effected  by  leaving  Notice  of 

it  at  the  place  for  service  of  the  party  to  be  served,  or  by  transmitting  how  ^rveT  ' 
it  by  post  to  such  party  at  such  place  for  service  (m). 

(m)  This  rule  is  from  Cons.  Ord.  I.  r.  25. 

10.  At  the  time  fixed  for  settling  the  draft  the  registrar  shall  satisfy  Proof  of 
himself  in  such  manner  as  he  may  think  fit  that  service  of  the  notice 

of  appointment  has  been  duly  effected  (n). 
(»)  This  rule  is  from  Cons.  Ord.  I.  r.  26. 

11.  When  the  draft  judgment  or  order  has  been  settled  by  the  Time  for 
registrar,  he  shall  name  a  time  in  the  presence  of  the  several  parties,  passing  the 
or  else  deliver  out  an  appointment  in  writing  of  a  time  for  passing  the  order  to  be 
judgment  or  order,  and  in  the  latter  case  notice  of  the  appointment  named  or 
shall  be  served  on  the  opposite  party  in  like  manner  as  directed  by  Nj^ioe  of  ' 
rules  8  and  9  of  this  order,  with  reference  to  an  appointment  to  settle  appointment. 
the  draft  judgment  or  order  (o). 

(o)  This  rule  is  from  Cons.  Ord.  I.  r.  27. 

12.  If   any  party  fails  to  attend  the  registrar's  appointment  for  Default  in 
settling  the  draft  of  or  passing  any  judgment  or  order,  or  fails  to  appointment 
produce  his  briefs  and  such  other  documents  as  the  registrar  may  with  briefs 
require  to  enable  him  to  settle  such  draft,  or  pass  such  judgment  or  ^ents°°^' 
order,  the    registrar   may  proceed  to  settle  the   draft,   or  pass  the 
judgment  or  order  in  his  absence,  and  the  registrar  shall  be  at  liberty 

to  dispense  with  the  production  of  counsel's  briefs,  and  to  act  upon 

such  evidence  as  he  may  think  fit  of  the  actual  appearance  by  counsel 

of  the  party  failing  to  attend  or  to  produce  such  documents  or  papers 

as  aforesaid,  or  may  require  the  matter  to  be  mentioned  to  the  Court 

or  judge  {p). 

fp)  This  is  taken  from  Cons.  Ord.  I.  r.  28.     See  Teatmm  v.  Teatmm,  14  W.  R. 
123,  for  a  motion  under  this  rule. 

13.  The  registrar  may  adjourn  any  appointment  for  settling  the  Adjournment 
draft  of  or  passing  any  judgment  or  order  to  such  time  as  he  may  ^g^?^°™*" 
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Ord.  LXII.    tliink  fit,  and  the  parties  who  attended  the  appointment  shall  be  bound 
to  attend  such  adjoTimment  without  further  notice  (j). 
(j)  This  rule  is  from  Cons.  Ord.  I.  r.  31. 

Setiimg  or  14.  Notwithstanding  the  preceding  rules  of  this  order,  the  registrar 

n^n™OT  order  shall  be  at  liberty,  in  any  case  in  which  he  may  think  it  expedient  so 

■without 

appointment 

or  notice. 


Registrar  may 
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special  aUow- 
ance. 


Money  orders 
to  be  drawn 
up  in  accord- 
ance "with 
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to  do,  to  settle  and  pass  the  judgment  or  order,  without  making  any 
appointment  for  either  purpose  and  without  notice  to  any  party  (r). 

(r)  This  is  from  Cons.  Ord.  I.  r.  32. 

15.  The  registrar  shall,  at  the  time  of  any  attendance  before  him 
for  the  purpose  of  settling  the  terms  of  and  passing  any  judgment  or 
order,  if  requested  to  do  so  by  any  party,  on  the  ground  that  it  is  of 
a  special  nature  or  of  unusual  length  or  difficulty,  certify,  for  the 
information  of  the  taxing  officer,  whether  in  his  opinion  any  special 
allowance  ought  to  be  made  in  taxation  of  costs  in  respect  thereof  (s). 

(«)  See  Ord.  LXV.  r.  27  (11),  post,  p..  550. 

16.  All  orders  for  the  payment  or  transfer  of  money  or  securities 
into  Court  to  the  account  or  credit  of  the  Paymaster-general,  and  for 
the  payment  or  transfer  of  money  or  securities  out  of  Court  by  the 
Paymaster- general  shall  be  drawn  up  in  conformity  with  such  rules 
relating  thereto  as  shall  be  from  time  to  time  made  under  the  Court  of 
Chancery  Funds  Act,  1872,  or  any  Act  amending  the  same  (<). 

(t)  See  Supreme  Court  Funds  Rules,  1884,  ante,  p.  215  et  seq. 

Registrars  to        17.  The  registrars  of  the  Chancery  Diyision  shall  keep  distinct  lists 
keep  lists  of     o|  ^^  causes  and  matters  set  down  to  be  heard  before  each  judge  of 
that  division  (m). 
(«)  This  rule  is  from  Cons.  Ord.  VI.  i'.  8. 

18.  All  petitions  which  require  to  be  answered,  shall  be  answered 
in  the  name  of  the  senior  registrar  for  the  time  being,  and  any  orders 
on  petitions  which,  according  to  the  practice  formerly  prevailing  in 
the  Chancery  Division,  were  drawn  up,  passed,  and  entered  in  the 
office  of  the  secretaries  of  the  Master  of  the  BoUs,  shall  be  drawn  up, 
passed,  and  entered  by  or  under  the  direction  of  the  registrars  of  the 
Chancery  Division. 
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OEDEE  LXin. 

Sittings  akd  Vacations. 

1 .  The  sittings  of  the  Court  of  Appeal  and  the  sittings  in  London 
and  Middlesex  of  the  High  Court  of  Justice  shall  be  four  in  every 
year,  viz.,  the  Michaelmas  sittings,  the  Hilary  sittings,  the  Easter 
sittings,  and  the  Trinity  sittings.  The  Michaelmas  sittings  shall 
commence  on  the  2nd  of  November  and  terminate  on  the  21st  of 
December ;  the  Hilary  sittings  shall  commence  on  the  1 1th  of  January 
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and  terminate  on  the  Wednesday  before  Easter ;  the  Easter  sittings   Ord.  LXIIl. 
shall  commence  on  the  Tuesday  after  Easter  week  and  terminate  on 
the  Friday  before   Whit   Sunday;    and    the  Trinity   sittings  shall 
commence  on  the  Tuesday  after  Whitsun  week  and  terminate  on  the 
8th  of  August  (v). 

(v)  By  am  Order  ia  Council,  dated  the  12tli  December,  1883,  it  was  ordered  : —       Order  in 
That  the  Trinity  sittings  of  the  Court  of  Appeal,  and  in  London  and  Middlesex  Council  as  to 
of  the  High  Court  of  Justice,  shall  for  the  future  be  extended  tai  the  12th  of  sittings  and 
August  inclusive,  and  that  the  long  Tacation  in  the  several  Courts  and  offices  of  vacations. 
the  Supreme  Court  shall  for  all  purposes  commence  on  Hhe  13th  of  August,  that  the 
Michaelmas  sittings  of  the  same  Courts  respectively,  shall  for  the  future  commence 
on  the  24th  of  October,  and  that  the  long  vacation  in  the  several  Courts  and  offices 
of  the  Supreme  Court  shall  for  aU  purposes  terminate  on  the  23rd  of  October.     See 
"W.  N.  (1883),  Pt.  II.,  p.  591. 

2.  It  shall  not  be  necessary  for  the  Court  of  Appeal  or  the  High  Queen's 
Court  of  Justice  to  sit  on  the  day  appointed  to  be  kept  as  the  Queen's  °"™^*y- 
birthday. 

3.  The  sittings  of  the  several  oflB.ces  of  the  Supreme  Court  shall  Sittiugs  of 
extend  over  the  whole  of  the  four  periods  between  the  vacations.  °   °^^' 

4.  The  vacations  to  be  observed  in  the  several  Courts  and  offices  of  Vacations  in 
the  Supreme  Court  shall  be  four  in  every  year,  viz.,  the  long  vacation,  Courts  and 
the  Christmas  vacation,  the  Easter  vacation,  and  the  Whitsun  vacation. 

The  long  vacation  shall  commence  on  the  10th  of  August  and  termi- 
nate on  the  24th  of  October  ;  the  Christmas  vacation  shall  commence 
on  the  24th  of  December  and  terminate  on  the  6th  of  January ;  the 
Easter  vacation  shall  commence  on  Good  Friday  and  terminate  on 
Easter  Tuesday ;  and  the  Whitsun  vacation  shall  commence  on  the 
Saturday  before  Whit  Sunday  and  shall  terminate  on  the  Tuesday 
after  Whit  Sunday  (w). 

(w)  See  rule  1,  and  note  thereto. 

5.  The  days  of  the  commencement  and  termination  of  each  sitting  First  and  last 
and  vacation  shall  be  included  in  such  sitting  and  vacation  respect-  j^^u^g^  ^ 
ively. 

6.  The  several  offices  of  the  Supreme  Court  shall  be  open  on  every  Offices,  when 
day  of  the  year,  except  Sundays,  Grood  Friday,  Easter  Eve,  Monday    °   ^  °^™' 
and  Tuesday  in  Easter  week,  Whit  Monday,    Christmas  Bay,   and 

the  next  following  working  day,  and  aU  days  appointed  by  pro- 
clamation to  be  observed  as  days  of  general  fast,  humiliation,  or 
thanksgiving. 

7.  The  offices  of  each  district  registrar  of  the  High  Court  of  Justice  District 
shall  be  open  on  every  day  and  hour  in  the  year  on  which  the  offices  ^^^^'^t^isa. 
of  the  registrar  of  the  County  Court  of  the  place  in  which  the  district 
registry  is  situate  are  required  to  be  kept  open. 

8.  The  offices  of  the  Supreme  Court  (including  the  judge's  chambers)  Saturdays. 
shall,  save  as  hereinafter  mentioned,  close  on  Saturdays  at  2  o'clock. 

9.  The  office  hoxrrs  in  the  several  offices  of  the  Supreme  Court,  Office  hours, 
other  than  the  summons  and  order,   crown    office,    and   associates 
departments  of  the  central  office,  shall  be  from  ten  in  the  forenoon 
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to  four  in  the  afternoon,  except  on  Saturday  and  in  vacation,  when 
the  offices  shall  close  at  two  in  the  afternoon.  In  the  excepted  depart- 
ments the  hours  shall  be  from  eleven  in  the  forenoon  to  five  in  the 
afternoon,  except  on  Saturday  and  in  vacation,  when  the  hours  shall 
he  from  eleven  in  the  forenoon  to  three  in  the  afternoon. 

10.  The  office  of  the  district  registry  at  Manchester  shall  not  be 
open  in  any  year  on  the  five  days  next  following  Whit  Monday. 

11.  Two  of  the  judges  of  the  High  Court  shall  be  selected  at  the 
commencement  of  each  long  vacation  for  the  hearing  in  London  or 
Middlesex,  during  vacation,  of  all  such  applications  as  may  require  to 
be  immediately  or  promptly  heard.  Such  two  judges  shall  act  as 
vacation  judges  for  one  year  from  their  appointment.  In  the  absence 
of  arrangement  between  the  judges,  the  two  vacation  judges  shall  be 
the  two  judges  last  appointed  (whether  as  judges  of  the  said  High 
Court  or  of  any  Court  whose  jurisdiction  is  by  the  principal  Act  trans- 
ferred to  the  said  High  Court)  who  have  not  already  served  as  vacation 
judges  of  any  such  Court,  and  if  there  shall  not  be  two  judges  for  the 
time  being  of  the  said  High  Court  who  shall  not  have  so  served,  then 
the  two  vacation  judges  shall  be  the  judge  (if  any)  who  has  not  so 
served  and  the  senior  judge  or  judges  who  has  or  have  so  served  once 
only  according  to  seniority  of  appointment,  whether  in  the  said  High 
Court  or  such  other  Court  as  aforesaid.  The  Lord  Chancellor  shall 
not  be  liable  to  serve  as  a  vacation  judge. 

12.  The  vacation  judg'es  may  sit  either  separately  or  together  as  a 
Divisional  Court  as  occasion  shall  require,  and  may  hear  and  dispose 
of  all  causes,  matters,  and  other  business,  to  whichever  division  the 
same  may  be  assigned.  No  order  made  by  a  vacation  judge  shall  be 
reversed  or  varied  except  by  a  Divisional  Court  or  the  Court  of  Appeal, 
or  the  judge  who  made  the  order.  Any  other  judge  of  the  High  Court 
may  sit  in  vacation  for  any  vacation  judge. 

13.  Any  judge  of  the  Chancery  Division  whose  chambers  may  be 
open  for  business  during  any  vacation,  or  any  vacation  judge  acting  on 
his  behalf,  may  issue  summonses  for  the  purpose  of  any  proceeding 
before  any  other  judge  of  that  division  at  chambers  after  the  vaca- 
tion {x). 

{x)  This  rule  is  from  Cons.  Ord.  XXXV.  r.  58. 
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14.  In  the  interval  between  the  close  of  any  sittings  and  the  com- 
mencement of  the  next  sittings,  the  judgments  or  orders  of  any  judge 
may  be  prosecuted  at  the  chambers  of  any  other  judge  by  his  permis- 
sion ;  and  in  case  the  prosecution  thereof  shall  not  be  completed  during 
such  interval,  the  prosecution  may  be  continued  at  the  chambers  of 
the  same  judge  if  and  so  far  as  he  shall  think  fit  {y). 

(y)  This  rule  is  from  Cons.  Ord.  XXXV.  r.  59. 


Intervals  be-         15.  Any  interval  between  the  sittings  of  the  High  Court  or  any 
eensi  mgs.  ^jy^gj^jj  thereof,  not  included  in  a  vacation,  shall,  so  far  as  the  disposal 
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of  business  by  the  vacation  judges  is  concerned,  be  deemed  to  be  a    Ord.  LXIII. 
portion  of  tbe  vacation  {yy). 

{yy)  See  Wilson  v.  Watson,  38  L.  T.  380. 

16.  The  official  referees  shall  sit  at  least  from  10  a.m.  to  4  p.m.  on  Sittings  of 
every  day  diiring  the  Michaelmas,  HUary,  Easter,  and  Trinity  sittings  '^^^ 
of   the   High  Court   of   Justice,   except   on   Saturdays,  during   such 
sittings,  when  they  shall  sit,  at  least,  from   10  a.m.  to  1  p.m.  ;  but 
nothing  in  this  rule  shall  prevent  their  sitting  on  any  other  days. 


OEDEE  LXIV. 

Time. 

1.  Where  by  these  rules,   or  by  any  judgment  or  order  given  or  "Month" 
made  after  the  commeacement  of  the  principal  Act  (z),  time  for  doing  deu-^monair" 
any  act  or  taking  any  proceeding  is  limited  by  months,  and  where  the 

word  "month"  occurs  in  any  document  which  is  part  of  any  legal 
procedure  under  these  rules,  such  time  shall  be  computed  by  calendar 
months,  unless  otherwise  expressed. 

(«)  The  principal  Act  is  the  Judicature  Act,  1873  ;  see  Ord.  LXXI.  c.  1,  post,    "Principal 
p.  567.  Act." 

2.  Where  any  limited  time  less  than  six  days  from  or  after  any  date  When  Sun- 
or  event  is  appointed  or  allowed  for  doing  any  act  or  taking  any  pro-  excluded 
ceeding,  Sunday,  Christmas  Day,  and  Good  Friday  shall  not  be  reckoned 

in  the  computation  of  such  limited  time  {a). 
(a)  See  Ex  parte  Viney,  4  Ch.  D.  794. 

3.  Where  the  time  for  doing  any  act  or  taking  any  proceeding  Where  time 
expires  on  a  Sunday,  or  other  day  on  which  the  offices  are  closed,  and  ^^P^^s  on  a 
by  reason  thereof  such  act  or  proceeding  cannot  be  done  or  taken  on 

that  day,  such  act  or  proceeding  shall,  so  far  as  regards  the  time  of 
doing  or  taking  the  same,  be  held  to  be  duly  done  or  taken  if  done  or 
taken  on  the  day  on  which  the  offices  shall  next  be  open  (J). 

(4)  This  rule  is  identical  -with  Cons.  Ord.  XXXVII.  i'.  12 ;  under  which  it  ■was 
held  that  where  the  time  for  doing  an  act,  or  taking  a  proceeding  is  expressly  fixed 
by  Act  of  Parliament,  the  rule  does  not  enable  such  act  or  proceeding  to  be  done  or 
taken  after  the  expiration  of  the  time  so  fixed  (Flower  v.  Bright,  2  J.  &  H.  S90). 
See  also  as  to  tiie  rule.  Ex  parte  Saffery,  5  Ch.  D.  365. 

4.  No  pleadings  shall  be  amended  or  delivered  in  the  long  vacation.  Amendment 
unless  directed  by  a  Court  or  a  judge.  rf  plS^ 

5.  The  time  of  the  long  vacation  shall  not  be  reckoned  in  the  com-  in  long  vaoa- 

putation  of  the  times  appointed  or  allowed  by  these  rules  for  filing,     °^' 

amending,  or  delivering  any  pleading,  unless  otherwise  directed  by  notTo^be^*^°'^ 

the  Court  or  a  judge  (c).  reckoned  in 

computation 
(c)  In  aE  cases  not  specified  in  the  corresponding  rule.  Cons.  Ord.  XXXVII.  r.  13,  of  time, 
vacations  were  counted  in  the  computation  of  time.     See  Sothomley  v.  Squire,  7 
De  Gr.  M.  &  G.  246  ;   Ware  y.  Watson,  ibid.  739  ;  Hitchin  v.  Sughes,  14  W.  R.  93. 
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6.  The  day  on  which  an  order  for  security  for  cost8  ia  served,  and 
the  time  thenceforward  until  and  including  the  day  on  which  such 
security  is  given,  shall  not  be  reckoned  in  the  computation  of  time 
allowed  to  plead,  answer  interrogatories,  or  take  any  other  proceeding 
in  the  cause  or  matter  {d). 

(d)  This  rule  is  taken  from  Cons.  Ord.  XXXVII.  x.  14.  Merely  taking  out  the 
summons  for  security  for  costs  does  not  prevent  the  time  from  runuiug  {Sendereon  v. 
Atkins,  7  W.  R.  31.8). 

As  to  security  for  costs  generally,  see  Ord.  LXV.  i.  6,  post,  p.  541. 

7.  The  Court  or  a  judge  shall  have  power  to  enlarge  or  abridge 
the  time  appointed  by  these  rules,  or  fixed  by  any  order  enlarging 
time,  for  doing  any  act  or  taking  any  proceeding,  upon  such  terms 
(if  any)  as  the  justice  of  the  case  may  require,  and  any  such  enlarge- 
ment may  be  ordered  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  the  time  appointed  or  allowed  (e). 

(e)  The  rule  only  applies  where  a  limited  time  is  fixed  for  something  to  be  done, 
not  where  it  is  ordered  that  some  act  must  be  done  before  another  [Be  Filcher,  11  Ch.  D. 
p.  907). 

A  judge  may  enlarge  the  time  for  appealing  against  an  order  dismissing  an  action 
for  want  of  prosecution,  even  after  the  order  has  taken  efEect  and  the  action  has 
therefore  been  dismissed  ;  and  when  he  has  so  enlarged  the  time  for  appealing  he 
may  vary  or  amend  the  order  dismissing  the  action  (Carter  v.  Slubbs,  6  Q.  B.  D.  116  ; 
and  see  the  case  there  cited). 

For  instances  in  which  time  has  been  enlarged,  see  Mastmgs  v.  Hurley,  16  Ch.  D. 
734  ;  Sproat  v.  Peehett,  "W.  N.  (1883),  76  (endorsement  on  writ  of  date  of  service) ; 
iJe  Jones,  Eyre  v.  Cox,  W.  N.  (1877),  38  ;  46  L.  J.  Oh.  316  ;  25  "W.  R.  303  (renewal 
of  writ ;  see,  however,  Boyle  v.  Kaufman,  3  Q.  B.  D.  7,  340) ;  Canadian  Oil  Works  v. 
Hay,  "W.  N.  (1878),  107  (delivery  of  statement  of  claim) ;  Baton  v.  Storer,  22  Ch.  D. 
91  (delivery  of  reply). 

As  to  an  extension  of  time  for  appealing,  see  Ord.  LVIII.  r.  16,  and  note  thereto, 
ante,  p.  616.  ' 

8.  The  time  for  delivering,  amending,  or  filing  any  pleading,  answer, 
or  other  document  may  be  enlarged  by  consent  in  writing,  without 
application  to  the  Court  or  a  judge. 

[Rules  9  and  10  apply  only  to  Admiralty  actions.] 

11.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and 
other  proceedings,  shall  be  effected  before  the  hour  of  six  in  the 
afternoon,  except  on  Saturdays,  when  it  shall  be  effected  before  the 
hour  of  two  in  the  afternoon.  Service  effected  after  six  in  the  after- 
noon on  any  weekday  except  Saturday  shall,  for  the  purpose  of  com- 
puting any  period  of  time  subsequent  to  such  service,  be  deemed  to 
have  been  effected  on  the  following  day.  Service  effected  after  two 
in  the  afternoon  on  Saturday  shall  for  the  like  purpose  be  deemed  to 
have  been  effected  on  the  following  Monday  (/). 

(/)  See  He  Clay,  16  Ch.  D.  3. 

12.  In  any  case  in  which  any  particular  number  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  these  rules,  the  same  shall 
be  reckoned  exclusively  of  the  first  day  and  inclusively  of  the  last 
day. 
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13.  In  any  cause  or  matter  in  which  there  has  been  no  proceeding    Ord.  LXIV. 
for  one  year  from  the  last  proceeding  had,  the  party  who  desires  to  ^^^^^^^ 
proceed  shall  give  a  month's  notice  to  the  other  party  of  his  intention  intention  to 
to  proceed  (^).    A  summons  on  which  no  order  has  heen  made  shall  |'o°i3°e ^^' J^  ^"^ 
not,  hut  notice  of  trial  although  countermanded  shall,  he  deemed  a    °   ^  ^^^'^' 
proceeding  within  this  rule. 

(g)  See  Staffordshire  Bank  v.  Weaver,  W.  N.  (1884),  78  :   Webster  v.  Mver.  W.  N. 
(1884),  223.  ^        "       '  '    ' 

14.  An  application  to  set  aside  an  award  may  be  made  at  any  time  Setting  aside 
before  the  last  day  of  the  sittings  next  after  such  award  has  been  ^^^^" 
made  and  published  to  the  parties. 

[Rule  15  applies  only  to  Admiralty  actions.] 


OEDEE  LXV. 

Costs. 
1.  Subject  to  the  provisions  of  the  Acts  and  these  rules,  the  costs  Costs  to  be  in 
of  and  incident  to  all  proceedings  in  the  Supreme  Court,  including  *f  t^n  rat" 
the  administration  of  estates  and  trusts,  shall  be  in  the  discretion  of 
the  Court  or  judge:    Provided  that  nothing  herein  contained  shall  Trustees,  &o. 
deprive  an   executor,  administrator,  trustee,  or  mortgagee  who  has 
not  unreasonably  instituted  or  carried  on  or  resisted  any  proceedings, 
of  any  right  to  costs  out  of  a  particular  estate  or  fund  to  which  he 
would  be  entitled  according  to  the  rules  hitherto  acted  upon  in  the  j-ary  trials. 
Chancery  Division :  Provided   also   that,   where   any    action,  cause, 
matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried, 
or  the  Court  shall,  for  good  cause,  otherwise  order  (A). 

(A)  The  combined  effect  of  the  Judicature  Act  and  of  this  rule  is,  it  seems,  to  Costs 
repeal,  with  certain  specified  exceptions  (see  Judicature  Act,  1873,  s.  67),  all  senerallT. 
previous  Acts  directing  costs  to  follow  certain  rules  witbout  leaving  the 
Court  a  discretion ;  and  where  a  previous  Act  contains  no  provision  as  to  the  costs 
of  proceedings  under  it  to  supply  the  omission  by  leaving  the  costs  in  the  discre- 
tion of  the  Court;  see  Garnett  v.  UradUy,  3  App.  Cas.  944;  48  L.  J.  Ex.  186; 
26  "W.  R.  698  ;  39  L.  T.  261 ;  Ex  parte  Mercers'  Co.,  10  Ch.  D.  481 ;  48  L.  J. 
Ch.  384  ;  27  W.  R.  424  ;  Ex  parte  Hospital  of  St.  Katharine,  17  Ch.  D.  378  ;  Be  Zee, 
24  Ch.  I).  669.  Cotton,  L.  J.,  however,  has  recently  expressed  a  doubt  whether 
the  Act  and  rules  mean  more  than  this,  that  where  the  Court  can  give  costs  they 
shall  be  in  the  discretion  of  the  Court  {Se  Sarah  Kaight,  26  Ch.  D.  p.  91,  a  case 
under  the  Trustee  Act) ;  and  it  is  clear,  notwithstanding  the  wide  ienas  in  which 
the  rule  is  expressed,  that  the  Court  has  no  jurisdiction  to  dismiss  an  action  and 
order  the  defendant  to  pay  the  costs ;  see  Bieks  v.  Tates,  and  the  other  cases  cited 
below.  As  a,  matter  of  practice  the  Court,  in  the  case  of  proceedings  under  an 
Act  of  Parliament  (e.  g.,  lie  Lands  Clauses  Act),  follows  the  yule  as  to  costs  pre- 
scribed by  the  particular  Act  under  which  the  proceedings  are  taken,  as  explained 
and  illustrated  by  the  decided  cases.  Li  the  case  of  proceedings  under  the  general 
jurisdiction  the  costs  have  always  been  in  the  discretion  of  the  Court ;  and  that 
discretion  is  generally  exercised  by  making  the  unsuccessful  party  pay  them 
( Vancouver  v.  Bliss,  11  Ves.  463  ;  Milling  ton  v.  Fox,  3  My.  &  Or.  362 ;  Ferguson  v. 
Wilson,  2  Ch.  p.  92).  The  Court  can,  however,  make  a  decree  in  favour  of  a 
plaintiff  without  costs,  or  it  may  even  under  very  special  circumstances  make  a 
decree  in  his  favour  and  order  him  to  pay  aU  the  costs  ( Wootton  v.  Wootton,  W.  N. 
(1869),  175  ;  Norman  v.  Johnson,  29  Beav.  11;  Karris  v.  Petherick,  4  Q.  E.  D.  611). 
On  the  other  hand  it  may  dismiss  an  action  without  costs  i  but  it  cannot  dismiss  an 
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Ord.  LXV.     action  and  order  the  defendant  to  pay  all  the  costs  {Dicks  v.  Tates,  18  Ch.  D.  76  ; 

Ee  Foster  t.  Great  Western.  By.  Co.,  8  Q.  B.  D.  516  ;  Witt  -v,  Corcoran,  2  Ch.  D.  69) ; 

though  he  may  be  ordered  to  pay  some  particular  costs  incurred  in  the  action,  e.  g., 
costs  occasioned  by  his  improper  conduct  of  the  litigation  [Dufam-  v.  Sigel,  i 
De  &.  M.  &  G.  520  ;  Se  Foster  v.  Great  Western  FLy.  Co.). 

"Where  the  plaintiff  comes  to  enforce  a  legal  right  and  there  has  been  no  miscon- 
duct on  his  part  he  is  entitled  to  his  costs  as  of  right  [Cooper  v.  Whittingham,  15 
Ch.  D.  501) ;  and  see  TTpmann  v.  Forester,  24  Ch.  D.  231. 

The  judge  has  no  power  to  impose  costs  by  way  of  penalty,  beyond  the  costs  of 
the  suit  ( Willmott  v.  Barber,  17  Ch.  D.  772) ;  nor  can  he  give  the  diflference  between 
solicitor  and  client  and  party  and  party  costs  as  damages  (Cockburn  v.  Edwards,  18 
Ch.  D.  449 ;   Quartz  Bill  Co.  v.  Fyre,  31  W.  E.  668). 

The  costs  of  administration  actions  are  now  in  the  discretion  of  the  Court.  Under 
the  former  practice  a  residuary  legatee  plaintiff,  in  the  absence  of  special  circum- 
stances, was  entitled  to  his  costs  out  of  the  estate  as  of  right  (Farrow  v.  Austin,  18 
Ch.  D.  58) ;  but  this  is  no  longer  the  rule  {Se  Sodgson,  W.  N.  (1884),  117,  where, 
however,  the  costs  were  allowed,  judgment  having  been  given  before  the  present 
rules  came  into  operation).  Even  under  the  former  practice  the  costs  might  be 
refused  in  a  proper  case ;  see  Sartlett  v.  Wood,  9  W.  E.  817  ;  Croggan  v.  Allen,  11 
Ch.  D.  101  ;  Fane  v.  Fane,  13  Ch.  D.  228  ;  28  W.  R.  348  ;  41  L.  T.  551 ;  Sykea  v. 
BrooTt,  29  W.  R.  821.  In  Re  Cabburn,  Gage  v.  Rutland,  W.  N.  (1882),  92  ;  46  L.  T. 
848,  an  administration  action  instituted  by  a  trustee  was  dismissed  with  costs  ;  and 
see  also   Wood  v.  Ainley,  W.  N.  (1883),  133 ;  Ackers  v.  Ackers,  W.  K.  (1884),  82. 

The  saving  of  the  right  of  trustees  and  mortgagees  to  costs  out  of  the  estate  is 
less  extensive  than  that  va.  the  corresponding  repealed  rule,  being  restricted  to  the 
case  of  a  trustee  or  mortgagee  ' '  who  has  not  unreasonably  instituted  or  carried  on 
or  resisted  any  proceedjiags."  But  these  words  hav6  not,  it  seems,  made  any  real 
alteration  in  the  law  {Re  Sarah  Knight,  26  Ch.  D.  90) ;  the  right  of  a  trustee  or 
mortgagee  to  his  costs  rests  substantially  upon  contract  (Cotterell  v.  Stratton,  8  Ch. 
295 ;  "Turner  v.  SoMcock,  20  Ch.  D.  303) ;  for  improper  conduct,  whether  of  the 
kind  specified  in  the  rule  or  any  other,  he  may  be  deprived  of  them,  but  not  other- 
wise (Cotterell  v.  Stratton ;  Re  Chermell,  8  Ch.  D.  492  ;  Turner  v.  Hancock  ;  Re  Watts, 
22  Ch.  D.  5).  If  a  trustee  or  mortgagee  is  deprived. of  his  costs  he  may  appeal  on 
this  ground  alone ;  see  the  cases  above  cited.  In  suits  between  themselves  and 
persons  strangers  to  the  trust,  trustees,  executors,  and  administrators  suing  in  that 
character  are,  of  course,  in  no  better  position  than  parties  suing  in  their  own  right. 
Eor  the  general  law  and  practice  as  to  costs  in  the  Chancery  Division,  see  Morgan 
&  Wurtzburg  on  Costs. 

A  solicitor  who  brings  or  defends  an  action  in  person  is  entitled  to  the  same 
costs  as  an  ordinary  litigant  appearing  in  person,  subject  to  this  restriction,  tha^ 
no  costs  which  are  reaUy  unnecessary  can  be  recovered  [Zondon  Scottish  Society  v. 
Charley,  13  Q.  B.  D.  872). 

2.  When  issues  in  fact  and  law  are  raised  upon  a  claim  or  counter- 
claim,  the  costs  of  the  several  issues  respectively,  both  in  law  and  fact, 
shall,  unless  otherwise  ordered,  foUow  the  event  (i). 

(i)  Where  a  claim  and  a  counterclaim  are  both  dismissed  with  costs,  the  plaintiff 
pays  to  the  defendant  the  general  costs  of  the  action,  and  the  defendant  pays  to  the 
plaintiff  only  the  amount  by  which  the  costs  have  been  increased  by  reason  of  the 
counterclaim ;  there  is  no  apportionment  [Mason  v.  Brentini  (C.  A.,  15  Ch.  D.  287  ; 
29  W.  R.  126 ;  42  L.  T.  726  ;  43  L.  T.  557 ;  Saner  v.  Bilton,  11  Ch.  D.  416  ;  48 
L.  J.  Ch.  545  ;  27  "W.  R.  472 ;  40  L.  T.  134). 

Where  the  claim  and  the  counterclaim  are  both  successful  the  plaintiff,  in  the 
absence  of  special  directions  to  the  contrary,  is  entitled  to  the  general  costs  of  the 
action,  although  the  result  of  the  litigation  as  a  whole  is  in  favour  of  the  defendant 
[Ee  Brown,  Ward  v.  Morse,  23  Ch.  D.  377) ;  there  is  no  apportionment  of  the  com- 
mon charges  in  the  action. 

3.  If  a  cause  be  removed  from  an  inferior  Court,  having  jurisdiction 
in  the  cause,  the  costs  in  the  Court  below  shall  be  costs  in  the  cause. 

4.  Where  an  action  is  ordered'  to  be  tried  in  a  County  Court  under 
the  provisions  of  19  &  20  Yiot.  c.  108,  s.  26,  the  costs  of  the  action 
shall,  subject  to  the  provisions  of  the  principal  Act  and  these  rules, 
follow  the  event,  unless  by  the  registrar's  certificate  of  the  result  of  the 
trial  it  shall  appear  that  the  judge  before  whom  the  action  was  tried 
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was  of  opinion  that  the  question  of  costs  ought  to  be  referred  to  a     Ord.  LXV. 
judge  of  the  High  Court,  in  which  case  no  costs  shall  be  recovered 
unless  ordered  by  the  Court  or  a  judge  {k). 

(A)  See  £vans  v.  Edwards,  W.  N.  (1883),  194  ;  i'»jeny  v.  Sandes,  U  Q.  B.  D.  6. 

5.  Where  upon  the  trial  of  any  cause  or  matter  it  appears  that  the  Wiere  cause, 
same  cannot  conveniently  proceed  by  reason  of  the  solicitor  for  any  ^^o^g^"* 
party  having  neglected  to  attend  personally,  or  by  some  proper  person  through 

on  his  behalf,  or  having  omitted  to  deliver  any  paper  necessary  for  the  '^^^^jf'j."^ 
use  of  the  Court  or  judge,  and  which  according  to  the  practice  ought 
to  have  been  delivered,  such  solicitor  shall  personally  pay  to  all  or  any 
of  the  parties  such  costs  as  the  Court  or  judge  shall  think  fit  to 
award  {I). 

(l)  This  rule  is  from  Cons.  Ord.  XXI.  r.  12.  See  Cook  y.  Broomhead,  16  Ves.  133, 
where  a  solicitor  having  undertaken  to  appear  for  a  defendant  at  the  hearing  was 
ordered  to  pay  all  the  costs  occasioned  by  lus  neglect  so  to  do ;  and  see  also  Courtney 
v.  Stock,  2  Dr.  &  W.  251 ;  Birch  v.  Williams,  24  W.  R.  700  ;  W.  N.  (1876),  168. 

6.  In  any  cause  or  matter  in  which  security  for  costs  is  required  (ni)  Security  for 
the  security  shall  be  of  such  amount  (n)  and  be  given  at  such  times  (o) 

and  in  such  manner  and  form  (p)  as  the  Court  or  a  judge  shall  direct. 

(m)  The  following  are  the  cases  in  which  a  plaintifi  is  required  to  give  security  Security  for 

for  costs :—  j,Qg^.g  ^     -^ 

(1)  "When  he  is  resident  out  of  the  jurisdiction  {Sepublio  of  Costa  Sica  v.  Mrlmger,  reauiredfrom 
3  Ch.  D.  62 ;  24  W.  R.  955 ;  35  L.  T.  19) ;  or  goes  to  reside  permanentiy  abroad  ^  plaintiff : 
during  the  suit  (Green  v.  Chamoch,  1  Ves.  jun.  396  ;  Sohy  v.  Hitchcock,  0  Ves.  699  ;  /,f  xrn. 
Blaheney  v.  Dufaur,  2  De  G.  M.  &  a.  271 ;  Mdwardes  v.  Burke,  9  L.  T.  406  ;  Ken-  ^\\  When  re- 
naway\.  Tripp,  11  Beav.  588  ;  Stewarts.  Stewart,  20  Beav.  322) ;  and  see  Baddeley  ^^^^  ?™.°* 
V.  Harding,  6  Madd.  214,  where  the  plaintiff  was  undei-  sentence  of  transportation ;  ^^  jurisoic- 
Seilaz  v.  Hanson,  5  Ves.  261 ;  but  if  the  plaintiff  goes  abroad  on  pubho  service  or  for  ^°^- 

a  temporary  purpose  the  rule  does  not  apply ;  see  Colebr'oke  v.  Jones,  Dick.  154  (where 
the  plaintiff  was  a  consul  abroad).  As  to  officers,  see  Evelyn  v.  Chippendale,  9 
Siin.  407 ;  Clark  v.  Fergusson,  1  Griff.  184  ;  Fisher  v.  Bunbury,  Sa.  &  So.  625  ;  Miller 
V.  Hales,  17  Eq.  430 ;  43  L.  J.  Ch.  446 ;  but  from  Long  v.  Tottenham,  1  Ch.  Rep. 
127,  it  seems  it  must  distinctly  appear  that  the  plaintiff  is  abroad  on  foreign  service. 
As  to  seafaring  men,  see  Stewart  v.  Stewart,  20  Beav.  322  ;  Qowran  y.  Barnelt,  Sa.  & 
Sc.  651. 

If,  however,  at  the  time  of  the  application  for  security,  the  plaintiff  (whether  an 
Englishman  or  a  foreigner)  is  within  the  jurisdiction,  though  only  temporarily, 
security  cannot  be  required  {Redondo  v.  Chwytor,  4  Q.  B.  D.  453 ;  27  W.  R.  701 ; 
40  L.  T.  797  ;  Ebrard  v.  Gassier,  W.  N.  (1885),  1) ;  and  so  where  he  is  permanently 
resident  without  the  jurisdiction  but  has  property  within  it  {Hamburger  v.  Poetting, 
30  W.  R.  769 ;  Kilkenny  Ey.  v.  Feilden,  6  Ex.  81) ;  or  the  defendant  admits  his 
liability  {Be  St.  Martin  v.  Davis,  W.  N.  (1884),  86. 

"Wlere  an  action  was  brought  by  two  plaintiffs,  one  residing  abroad,  alleging  a 
contract  by  the  defendant  with  the  plaintiffs  jointly,  and  in  the  alternative  with 
each  of  them  separately,  security  could  not  be  required  from  the  plaintiff  residing 
abroad  {V HorwMsgee  y .  Grey,  10  Q.  B.  D.  13). 

(2)  When  a  plaintiff  misdescribes  his  residence,  or  is  keeping  out  of  the  way  (2)  If  plaintiff 
{Zedondo  v.  Chaytor,  4  Q.  B.  D.  453  ;  Swanzy  v.  Swanzy,  4  K.  &  J.  237)  ;  and  see  as  misdescribes 
to  misdescription,  the  plaintiff  having  changed  his  residence,  Kerr  v.  Gillespie,  7  his  residence 
Beav.  269  ;  Campbell  v.  Andrews,  12  Sim.  678  ;  but  if  a  misdescription  is  innocently  or  keeps  out 
inserted,  and  the  defendant  knows  the  real  address,  a  motion  for  security  for  costs  of  the  way. 
wiU  be  refused  {Smith  v.  Cornfoot,  1  De  Gr.  &  S.  684) ;  and  for  instances  of  accidental 

errors  in  the  plaintiff's  description  on  account  of  which  security  was  not  required, 
see  Watts  v.  Kelly,  6  W.  R.  206;  Clark  v.  Clark,  14  W.  R.  449  ;  and  it  is  the 
defendant's  duty,  if  the  plaintiff  cannot  be  found  at  the  place  of  residence  named  in 
the  writ,  to  make  inquiries  from  the  solicitor  before  he  applies  for  security  {Knight 
V.  Cory,  11  W.  R.  254  ;  Bailey  v.  Gundry,  2  Keen,  53  ;  Manby  v.  Bewicke,  8  De  G-. 
M.  &  Cr.  468)  ;  and  see  Hutchinson  v.  Swift,  13  W.  R.   532  ;  Dick  v.  Munden,  ibid. 
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Default  in 

giving 

security. 


1013,  where  the  order  was  that  the  plaintiff  should  amend  within  a  week  by  inserting 
■  his  proper  address,  or  else  should  give  security. 

(3)  An  ambassador's  servant  being  a  person  privileged  under  7  Anne,  o.  12,  must 
give  security  [Goodwin  v.  Archer,  2  P.  Wms.  482  ;  AMerhy  v.  Smith,  1  Dick.  355) ; 
but,  semble,  not  an  ambassador  himseM  {Duke  de  Montellano  v.  Christin,  5  M.  &  S.  603). 

(4)  A  plaintiff  or  petitioner  who  is  actually  insolvent  may  be  required  to  give  security 
{Se  Carta  Fara  Mining  Co.,  19  Ch.  D.  457,  and  cases  there  cited ;  The  lake  Megantic, 
36  L.  T.  183  ;  Smith  v.  Smith,  7  P.  D.  227).  As  to  a  trustee  ia  bankruptcy  suing 
in  his  official  name,  see  Fooley's  Trustee  v.  Whetham,  28  Ch.  D.  38.  But  security 
for  costs  ia  not  required  merely  on  account  of  poverty  [Sind  v.  Whitmore,  2  J.  &  H. 
662) ;  but  see  Burke  v.  Sutchinson,  7  Ir.  Eq.  Rep.  708,  where  a  pauper  was  ordered 
to  give  security  for  costs ;  this  case,  however,  depended  on  the  special  circum- 
stances, and  would  not  probably  be  generally  followed  ;  see  the  comments  on  it  in 
WorrallY.  White,  3  Jo.  &  Lat.  613. 

A  relator  in  a  charity  information,  however,  may  be  required  to  give  security  for 
costs  on  the  ground  of  his  poverty  [Attorney-General  v.  Skinners'  Company,  1  C.  P.  C. 
1,  5  ;  Attorney -Generals.  Mayor  of  Bochester,  Reg.  Lib.  A.  fol.  271,  cited  in  Shelford 
on  Mortmain) ;  hut  semble,  not  where  in  an  information  and  bill  the  relator  is  also 
the  Tp\aiDiiS-[Attorney-General  v.  Knight,  3  My.  &  Cr.  154). 

An  appellant,  however,  may  be  required  to  give  security  on  the  ground  of  poverty  ; 
see  the  oases  cited  in  Ord.  LVIII.  r.  15,  ante,  p.  516. 

(5)  Where  a  limited  company  is  plaintiff,  security  may  be  required  if  there  is 
reason  to  believe  that  the  assets  will  be  insufficient  to  pay  the  defendant  his  costs  if 
he  is  successful ;  see  25  &  26  Vict.  c.  89  (Companies'  Act,  1862),  s.  69  ;  Northampton 
Coal  Co.  V.  Midland  Waggon  Co.,  7  Ch.  D.  500  ;  26  W.  R.  485  ;  City  of  Moscow  Gas 
Co.  T.  International  Finance  Co.,  7  Ch.  225  ;  Accidental  Co.  v  Mereati,  3  Eq.  200. 

Security  cannot,  it  seems,  be  required  from  a  plaintiff  merely  because  he  sues  "  as 
trustee  of  the  property  of  A.  B.,  a  bankrupt,"  without  his  own  name  appearing  on 
the  record  [Pooley's  Trustee  v.  Whetham,  28  Ch.  D.  38). 

Security  for  costs  will  be  required  from  a  petitioner  under  the  same  circumstances 
as  from  a  plaintiff  [Se  Latta,  3  De  Gr.  &  S.  186  ;  Ex  parte  Foley,  11  Beav.  466 ; 
Se  Norman,  11  Beav.  401  ;  Se  Some  Assurance  Association,  12  Eq.  112). 

Security  will  not  be  required  from  a  defendant,  or  from  a  person  who,  though 
nominally  a  plaintiff,  is  compelled  to  litigate  ;  see  Morgan  &  Wurtzburg  on  Costs, 
p.  18,  where  the  cases  are  coUeoted.  As  to  security  for  costs  where  there  is  a 
counterclaim,  see  Winterfield  v.  Sradmm,  3  Q.  B.  D.  324  ;  47  L.  J.  Q.  B.  270  ;  26 
W.  R.  472 ;  38  L.  T.  250  ;  Mapleson  v.  Masini,  5  Q.  B.  D.  144 ;  49  L.  J.  Q.  B. 
423  ;  28  W.  R.  488  ;  42  L.  T.  531. 

(»)  The  amoimt  of  the  security  is  in  the  discretion  of  the  judge.  In  an  ordinary 
case  100?.  will  be  required  from  a  plaintiff,  and  iOl.  from  a  petitioner  (Seton,  pp. 
1643-1645 ;  Paxton  v.  Bell,  24  W.  R.  1013  ;  W.  N.  (1876),  221,  249) ;  but  the 
amount  may  be  very  largely  increased  [Massey  v.  Allen,  12  Ch.  D.  807  ;  48  L.  J.  Ch. 
692  ;  28  W.  R.  243  ;  Sturla  v.  Freceia,  "W.  N.  (1878),  161,  188 ;  Bepublic  of  Costa 
Sica  V.  Frlanger,  3  Ch.  D.  62  ;  45  L.  J.  Ch.  743  ;  24  W.  R.  955).  In  the  case  of  a 
company,  the  security  must  be  "sufficient,"  and  for  an  amount  equal  to  the  probable 
amount  of  the  costs  [Imperial  Bank  of  China  v.  Bank  of  Hindustan,  1  Ch.  437  ;  Free- 
hold Land  Co.  v.  Spargo,  W.  N.  (1868),  94).  _ 

(o)  The  Court  may  direct  security  to  be  given  at  any  stage  of  the  suit  [Mariano  v. 
Mann,  14  Ch.  D.  419  ;  42  L.  T.  890  ;  Lydney  Co.  v.  Bird,  23  Ch.  D.  368) ;  and  for 
past  as  well  as  future  costs  (Massey  v.  Allen). 

[p)  Security  is  given  either  in  the  shape  of  a  bond,  as  to  which  see  next  rule  and 
note  thereto  ;  or  by  payment  into  Court. 

Application  for  security  is  made  by  summons  [Lyd/iiey  Co.  v.  BirS).  The  order  is 
that  all  proceedings  be  stayed  till  the  plaintiff  gives  security  {^ox  v.  Blew,  6  Mad. 
147 ;  Seton,  1643). 

,  If  the  plaintiff  makes  default  in  giving  security  he  will  be  ordered  to  give  sectirity 
within  a  limited  time  (generally  a  fortnight),  or  his  action  be  dismissed  [Giddings 
V.  Giddings,  10  Beav.  29  ;  Kennedy  v.  Edwards,  11  Jur.  N.  S.  153 ;  Charras  v.  Ficker- 
ing„  39  L.  J.  Ch.  190) ;  and  see  Za  Grange  v.  MeAndrew,  4  Q.  B.  D.  210. 


7.\'Wheie  a  bond  is  to  be  given  as  security  for  costs,  it  shall,  unless 


Bond  to  be 

Sn  requmng  t^^  Court  or  a  judge  sbaU  otherwise  direct,  be  given  to  the  party  or 

security.  person  requiring  the.  security,  and  not  to  an  officer  of  the  Court  (q). 

Security,  how  (o)  As  to  the  mode  of  giving  security  by  bond,  see  Daniell,  1928. 

givenbybond.  The  plaintiff's  proposed  sureties  must  be  solvent  persons  {Clife  v.   Wilkinson, 

Who  may  be  *  ^^'  ^^^)>  ^^'^  ^*  ^  improper  that  his  solicitor  should  be  his  surety  [Fanton  v. 

sureties.  Zabertouche,  1  Ph.  265  ;  7  Jm\  589) ;  but  in  Flestow  v.  Johnson,  1  Sm.  &  G.  App.  xx., 
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2  W.  R.  3,  the  bond  of  tte  British  Guarantee  Association,  incorporated  by  Act  of     Ord.  LXV. 

Parliament,  was  held  sufficient  security.     And  the  bond  of  an  officer  in  the  army  

■whose  regiment  is  at  the  time  quartered  in  Scotland  is  sufficient  {Miller  v.  Sales,  17 
Eq.  430;  43  L.  J.  Ch.  436;  30  L.  T.  10;  22  W.  R.  625).  If  the  surety  dies  or 
becomes  bankrupt,  the  plaintiff  must  find  fresh  security  {Lautour  v.  Solcombe,  1  Ph. 
263  ;  Veitch  v.  Irving,  11  Sim.  122) ;  but  the  defendant  must  not  delay  his  applica- 
tion for  that  purpose,  otherwise  proceedings  will  not  be  stayed  in  the  mean  time 
{Zautoiir  v.  Solcombe). 

8.  In  causes  and  matters  commenced  after  these  rules  come  into  Scale  of  costs : 
operation,  solicitors  shaU  be  entitled  to  charge  and  be  allowed  the  fees 

set  forth  in  the  column  headed  "  lower  scale  "  in  Appendix  N.  in  aU  lower  scale, 
causes  and  matters,  and  no  higher  fees  shall  be  allowed  in  any  case, 
except  such  as  are  by  this  order  otherwise  provided  for ;  and  in  causes 
and  matters  pending  at  the  tim.e  when  these  rules  come  into  operation, 
to  which  the  higher  scale  of  costs  previously  in  force  was  applicable, 
the  same  scale  shaU  continue  to  be  applied  (r). 
(r)  See  Appendix  N.,  infra. 

9.  The  fees   set   forth  in  the  column   headed  "higher  scale"  in  Higher  scale. 
Appendix  N.  may  be  allowed,  either  generally  in  any  cause  or  matter, 

or  as  to  the  costs  of  any  particular  application  made,  or  business  done, 
in  any  cause  or  matter,  if,  on  special  grounds  arising  out  of  the  nature 
and  importance,  or  the  difficulty  or  urgency  of  the  case,  the  Court  or 
a  judge  shall,  at  the  trial  or  hearing,  or  further  consideration  of  the 
cause  or  matter,  or  at  the  hearing  of  any  application  therein,  whether 
the  cause  or  matter  shall  or  shall  not  be  brought  to  trial  or  hearing  or 
to  further  consideration  (as  the  case  may  be),  so  order  («) ;  or  if  the 
taxing  officer,  under  directions  given  to  him  for  that  purpose  by  the 
Court  or  a  judge,  shaU  think  that  such  allowance  ought  to  be  so  made 
upon  such  special  grounds  as  aforesaid. 

(«)  Eor  Appendix  N.,  see  infra.  See  Be  Chaytor,  25  Ch.  D.  655  ;  and  Solland  t. 
Worley,  W.  N.  (1884),  90,  in  which  the  costs  were  ordered  to  be  taxed  on  the  higher 
scale.  In  Hudson  v.  Osgerby,  W.  N.  (1884),  83 ;  32  W.  R.  566 ;  and  Re  Spettigue, 
W.  N.  (1884),  6  ;  32  W.  R.  385,  applications  for  this  purpose  were  refused.  The 
rule  does  not  apply  to  actions  pending  at  the  time  the  present  rules  came  into  opera- 
tion {Edgington  v.  Fitzmawice,  32  "W.  R.  848). 

10.  Upon  any  reference  to  a  taxing  officer  to  tax  a  bill  of  costs  of  a  Higher  scale 
solicitor  for  the  purpose  of  ascertaining  the  amount  due  to  such  solicitor  ^5^   % 

in  respect  thereof  from  the  person  to  be  charged  therewith,  if  such  bill  special 

shall  include  charges  for  business  done  in  any  cause  or  matter,  the  S^o^^'^s- 

taxing  officer  may  allow  the  fees  set   forth  in  the  column  headed 

"  higher  scale  "  in  Appendix  N.  in  respect  of  such  cause  or  matter,  or 

in  respect  of  any  particular  application  made  or  business  done  therein, 

if  on  such  special  grounds,  as  are  in  the  last  preceding  rule  mentioned, 

he  shall  think  that  such  allowance  ought  to  be  so  made. 

11.  If  in  any  case  it  shall  appear  to  the  Court  or  a  judge  that  costs  Costs  occa- 
have  been  improperly  or  without  any  reasonable  cause  incurred,  or  misconduct 
that  by  reason  of  any  undue  delay  in  proceeding  under  any  judgment  of  solicitor. 
or  order,  or  of  any  misconduct  or  default  of  the  solicitor,  any  costs 
properly  incurred  have  nevertheless  proved  fruitless  to  the  person 


5i4 


EULES  OF  THE  SUPREME  COTTRT,  1883. 


Ord.  LXV. 


Plaintiff  re- 
covering only 
501.  in  con- 
tract, to  be 
allowed 
County  Court 
costs. 


incurring  the  same,  the  Court  or  judge  may  call  on  the  solicitor  of  the 
person  by  whom  such  costs  have  been  so  incurred  to  show  cause  why 
such  costs  should  not  be  disallowed  as  between  the  solicitor  and  his 
client,  and  also  (if  the  circumstances  of  the  case  shall  require)  why  the 
solicitor  should  not  repay  to  his  client  any  costs  which  the  client  may 
hare  been  ordered  to  pay  to  any  other  person,  and  thereupon  may 
make  such  order  as  the  justice  of  the  case  may  require.  The  Court  or 
judge  may,  if  they  or  he  think  fit,  refer  the  matter  to  a  taxing  oflB.cer 
for  inquiry  and  report ;  and  direct  the  solicitor  in  the  first  place  to 
show  cause  before  such  taxing  officer,  and  may  also,  if  they  or  he 
think  fit,  direct  or  authorise  the  official  solicitor  of  the  Supreme  Court 
to  attend  and  take  part  in  such  inquiry.  Such  notice  (if  any)  of  the 
proceedings  or  order  shall  be  given  to  the  client  in  such  manner  as  the 
Court  or  judge  may  direct.  Any  costs  of  the  official  solicitor  shall  be 
paid  by  such  parties,  or  out  of  such  funds  as  the  Court  or  a  judge  may 
direct ;  or,  if  not  otherwise  paid,  may  be  paid  out  of  such  moneys  (if 
any)  as  may  be  provided  by  Parliament. 

12.  In  actions  founded  on  contract,  in  which  the  plaintiff  recovers, 
by  judgment  or  otherwise,  a  sum  (exclusive  of  costs)  not  exceeding 
50Z.,  he  shall  be  entitled  to  no  more  costs  than  he  would  have  been 
entitled  to,  had  he  brought  his  action  in  a  County  Court,  unless  the 
Court  or  a  judge  otherwise  orders  {t). 

{t)  See  as  to  this  rule,  Bye  v.  Kirty,  W.  N.  (1883),  195 ;  ZangUy^.  Sugden,  ibid. 
198  ;  CaVvert  v.  Davidson,  W.  N.  (1884),  18  ;  Mmdehsohn  v.  Soppe,  ibid.  31  ;  Copley 
V.  Jackson,  ibid.  94;  Sayieoodv.  Cross,  14  Q.  B.  D.  53. 


Cost  of  guar-  13.  Where  the  Court  or  a  judge  appoints  one  of  the  solicitors  of 
dian  ad  litem  ^jjg  Court  to  be  guardian  ad  litem  of  an  infant  or  person  of  unsound 
is  guardian,  mind,  the  Court  or  judge  may  direct  that  the  costs  to  be  incurred  in 
the  performance  of  the  duties  of  such  office  shall  be  borne  and  paid 
either  by  the  parties  or  some  one  or  more  of  the  parties  to  the  cause 
or  matter  in  which  such  appointment  is  made,  or  out  of  any  fund  in 
Court  in  which  such  infant  or  person  of  unsound  mind  may  be 
interested,  and  may  give  directions  for  the  repayment  or  allowance 
of  such  costs  as  the  justice  and  circumstances  of  the  case  may 
require  (m). 

(m)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  4. 
Costa  of  soli-        where  the  official  solicitor  is  appointed  guardian  to  a  defendant,  who  is  an  infant 
citor  euardian  °^  °^  unsound  mind,  at  the  instance  of  the  plaintiEE,  it  is  the  settled  rule  that  the 
ad  litem  plaintiff  shall  pay  his  costs  in  the  first  instance,  and  add  them  to  his  own  {Fraser  v. 

Thompson,  4  De  Gr.  &  J.  659  ;  Newbury  v.  Marten,  16  Jur.  166),  even  in  a  foreclosure 
suit,  where  the  security  is  insufficient  {Harris  v.  Samlyn,  3  De  Gr.  &  S.  470  ;  see  Mx 
parte  Davies,  16  Jur.  882).  But  in  a  partition  suit,  the  guardian's  costs  were  ulti- 
mately charged  on  the  infant's  share  [Robinson  v.  Aston,  9  Jur.  224  ;  and  see  Sobey 
V.  Whitewood,  there  cited) . 

The  Court  had  no  jurisdiotion  to  order  the  costs  of  a  defendant,  to  whom  the 

solicitor  to  the  Suitors'  Fee  Fund  was  appointed  guardian,  to  be  paid  out  of  the 

suitors'  fund  [Fraser  v.  Thompson,  4  De  Q-.  &  J.  652). 

Costs  where  Where  a  person  of  unsound  mind,  to  whom  a  guardian  ad  litem  has  been  appointed, 

lunatic  recovers  before  the  hearing,  he  must  pay  the  costs  of  the  guardian  before  obtaining 

recovers.  an  order  to  substitute  his  own  solicitor,  but  may  add  such  costs  to  his  own  costs  of 

suit  [Frampton  v.  Webb,  11  W.  R.  1018). 


RULES  OP  THE  SUPREME  COURT,  1883.  545 

The  guardian  ad  litem  is  not  liable  for  costs  except  in  case  of  gross  misconduct     Ord.  LXV. 
{Morgan  v.  Morgan,  11  Jur.  N.  S.  233). 


14.  A  set-off  for  damages  or  costs  between  parties  may  be  allowed  SoUoitor'slien 
notwithstanding  the  solicitor's  lien  for  costs  in  the  particular  cause  or  fere  -vnth 
matter  in  which  the  set-off  is  sought.  set-off. 

15.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time  for  Taction  of 
setting  aside  the  award  has  not  elapsed.  award. 

16.  One  day's  notice  of  taxing  costs,  together  with  a  copy  of  the  Notice  of 
bm  of  costs  and  affidavit  of  increase  (if  any)  («),  shaU  be  given  by  the  **^S  '=°^*^- 
solicitor  of  the  party  whose  costs  are  to  be  taxed  to  the  other  party  or 

his  solicitor,  in  all  cases  where  a  notice  to  tax  is  necessary. 

(»J  An  affidavit  of  increase  is  not  generally  required  on  taxations  in  the  Chancery 
Division  {Smith  v.  Day,  16  Ch.  D.  726). 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  Where  de- 
the   defendant  has  not   appeared  in  person,   or  by  his  solicitor  or  ^ot  appeared. 
guardian. 

18.  Every  reference  for  the  taxation  of    costs  in  the  Chancery  Order  of 
Division  shall  be  made  to  the  taxing  master  in  rotation ;  provided  ^^  ^'^^'^''s- 
that  in  any  case  where  there  shall  have  been  any  former  taxation  in 

the  same  cause  or  matter,  or  in  any  summons  under  Order  LV., 
rules  3  or  4,  relating  to  the  same  , estate  or  trust,  the  reference  shall 
be  to  the  taxing  master  before  whom  such  former  taxation  took 
place  {w). 

(w)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  2. 

19.  The  taxing  masters  shall  be  respectively  assistant  to  each  other,  Taxing 
and  in  the  discharge  of  their  duties ;  and,  for  the  better  despatch  of  ^^t  each 
the  business  of  their  respective  offices,  any  taxing  master  may  tax  or  other, 
assist  in  the  taxation  of  a  bill  of  costs  which  has  been  referred  to  any 

other  taxing  master  for  taxation,  and  for  ascertaining  what  is  due  in 
respect  of  such  costs,  and  in  such  case  shall  certify  accordingly  {x). 

{x)  This  Tvle  is  from  Cons.  Ord.  XL.  r.  3.  As  to  the  mode  of  carrying  in 
objections  when  part  of  the  biU  has  been  taxed  by  a  Chancery  taxing  master  and 
part  by  a  common  law  master,  see  Ross  v.  Aahwin,  W.  N.  (1884),  86. 

20.  Where,  upon  the  taxation  of  any  bill  of  costs  in  the  Chancery  Books,  &c.  to 
Division,  it  appears  to  the  taxing  master  that  for  the  purpose  of  duly  t^^]^,^™.^ 
taxing  the  same  it  is  necessary  to  inspect  any  books,  papers,  or  docu-  chief  clerk  to 
ments,  relating  to  the  cause  or  matter  in  the  chambers  of  any  judge, 
the  taxing  master  shall  be  at  liberty  to  request  the  chief  clerk  of  such 
judge  to  cause  the  same  to  be  transmitted  to  the  office  of  the  taxing 
master,  and  also  to  request  such  chief  clerk  to  certify  any  proceedings 
in  the  said  chambers  which  may  be  comprised  in  the  biU  of  costs 
under  taxation,  and  in  such  cases  the  chief  clerk,  when  and  so  soon, 
and  at  and  for  such  times,  as  the  due  transaction  of  the  business  at 
the  said  chambers  will  permit,  shall  direct  such  books,  papers,  and 
documents,  to  be  transmitted  to  the  office  of  the  taxing  master  for  his 

M.  NBT 
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Ord.  LXV.  use  during  the  taxation,  and  shall  certify  the  proceedings  -vrhieh  have 
taken  place  in  the  said  chambers  according  to  the  request  of  the 
taxing  master  ;  and  after  the  costs  in  respect  of  which  such  request  of 
the  taxing  master  was  made  shall  have  been  certified,  the  taxing 
master  shall  cause  the  same  books,  papers,  and  documents,  which  have 
been  so  transmitted  to  his  office,  if  then  remaining  there,  to  be 
returned  to  the  chambers  of  the  judge  (y). 
{]/)  This  is  taken  from  Cons.  Ord.  XL.  r.  26. 


sion,  &c. 


Memorandum  21.  "When  any  book,  paper,  or  document,  shall  be  transmitted  from 
sion^^"™'  *^®  chambers  of  a  judge  to  the  office  of  a  taxing  master,  a  memo- 
randum of  such  transmission  shall  be  made  and  signed  by  the  taxing 
master  or  the  clerk  of  the  taxing  master,  at  whose  request,  such  book, 
paper,  or  document,  may  be  transmitted,  and  shall  be  delivered  to  the 
chief  clerk  of  such  judge ;  and  when  any  such  book,  paper,  or 
document,  shall  be  returned  from  the  office  of  the  taxing  master  to 
the  judge's  chambers,  a  memorandum  of  such  return  shall  be  made 
and  signed  by  such  chief  clerk,  or  by  one  of  his  clerks,  and  shall  be 
delivered  to  the  taxing  master  (a). 

(a)  This  is  from  Cons.  Ord.  XL.  r.  27. 


Costs  of  drafts  22.  Where  in  pursuance  of  any  direction  by  the  Court  or  a  judge  in 
Bii  te  '^  chambers  drafts  are  settled  by  any  of  the  conveyancing  counsel  of 
sel  before  or  the  Court,  the  expense  of  procuring  such  drafts  to  be  previously  or 
^m  d^^  ^^^  subsequently  settled  by  other  counsel,  on  behalf  of  the  same  parties 
conveyancing  on  whose  behalf  such  drafts  are  settled  by  the  conveyancing  counsel 
coimsel  of        of  tj^e  Court,  shall  not  be  allowed  on  taxation  as  between  party  and 

party,  or  as  between  solicitor  and  client,  unless  the  Court  or  a  judge 

shall  otherwise  direct  (a). 

(a)  This  rule  is  from  Cons.  Ord.  XL.  r.  30. 

Gross  sum  in        23.  Upon  interlocutory  applications  where   the  Court  or  a  judge 
costs"     ^^      shall  think  fit  to  award  costs  to  any  party,  the  Court  or  judge  may  by 
the  order  direct  payment  of  a  sum  in  gross  in  lieu  of  taxed  costs,  and 
direct  by  and  to  whom  such  sum  in  gross  shall  be  paid  (i). 

(*)  This  rule  is  from  Cons.  Ord.  XL.  r.  37.  In  London  #  BUckwall  Ry.  v.  Lime- 
house  Board  of  Works,  26  L.  J.  Ch.  p.  170,  V.-C.  Wood  is  reported  to  have  said 
that  the  Court  would  not  act  on  this  rule  unless  the  parties  were  poor  and 
anxious  to  put  an  end  to  the  matter ;  but  see  Yearsley  v.  TearsUy,  19  Beav.  1 ; 
Dakins  v.  Garratt,  i.  Jur.  N.  S.  579.  The  rule  is  frequently  acted  on  in  chambers 
(Seton,  126). 

Pees  on  pro-         24.  The  fees  payable  on  proceedings  before  a  judge  in  chambers 

oeedings  under  the  Charitable  Trusts  Act,  1853,  s.  28,  shall  be  the  same  as  the 

under  Cha-        „  -i 

ritable  Trusts  lees  payable  according  to  the  rules  relating  to  costs  in  respect  of 

^M^ers  •        °*^®^  proceedings  commencing  by  summons,  and  shall  also  in  all  other 
respects  be  regtdated  by  these  rules  (c). 

(c)  This  rule  is  from  Cons.  Ord.  2LI.  r.  11.    As  to  this  Act,  see  mU,  p.  94. 
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25.  Where  the  judge  directs  tliat  any  matter  commenced  by  summons     Ord.  LXV. 
under  the  Act  in  the  last  preceding  rule  mentioned  shall  he  heard  in  in  Court.       ' 
open  Court,  the  same  fees  shall  he  payable  and  the  same  costs  shall  be 

allowed  as  would  have  been  payable  in  respect  of  any  other  matter  so 
heard  {d). 

(d)  This  is  from  Cons.  Ord.  XLI.  r.  12. 

26.  The  fees  and  allowances  to  solicitors  on  proceedings  under  the  Proceedings 
Act  22  &  23  Viet.  c.  35,  s.  30,-shaU  be  the  same  as  are  payable  under  ^'^Lera^ds' 
these  rides,  and  by  the  practice  of  the  Court  for  business  of  a  similar  Act. 
nature  (e). 

(e)  This  rule  is  from  Gen.  Ord.  March  20th,  1860,  r.  5  ;  for  the  Act  here  referred 
to,  see  ante,  p.  102. 

Special  Allowaijces  and  Geneeal  Eegulations. 

27.  The  following"  special  allowances  and  general  regulations  shall  Special 
apply  to  all  proceedings  and  all  taxations  in  the  Supreme  Court  of 
Judicature. 

1 .  As  to  writs  of  summons  requiring  special  indorsement,  and  as  to  Writs  reqijir- 
special  cases,  pleadings,  and  affidavits  in  answer  to  interrogatories,  ^^  specialm- 
and  other  special  affidavits,  and  admissions  under  Ord.  XXXII.  r.  4, 

the  taxing  officer  may,  in  lieu  of  the  allowances  for  instructions  and 
preparing  or  drawing,  and  attendances,  make  such  allowance  for  work, 
labour,  and  expenses  in  or  about  the  preparation  of  such  documents 
as  in  his  discretion  he  may  think  proper. 

2.  As  to  drawing  any  pleading  or  other  document,  the  fees  allowed  Brawing  fee 
shall  include  any  copy  made  for  the  use  of  the  solicitor,  agent,  or  jopy, 
client,  or  for  counsel  to  settle. 

3.  As  to  instructions  to  sue  or  defend,  or  the  preparation  of  briefs,  Instructions 
it  the  taxing  officer  shaU.  on  special  grounds  consider  the  fee  in  either  defend, 
scale  provided  inadequate,  he  may  make  such  further  allowance  as  he 

shall  in  his  discretion  consider  reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to  be  sworn,  or  Affidavits, 
it  is  necessary  for  the  purpose  of  an  affidavit  being  sworn  to  go  to  a 
distance,  or  to  employ  an  agent,  such  reasonable  allowance  may  be 

made  as  the  taxing  officer  in  his  discretion  may  think  fit. 

5.  The  allowances  for  instructions  and  drawing  an  affidavit  in  answer  Attendances. 
to  interrogatories  and  other  special  affidavits,  and  attending  the  depo- 
nent to  be  sworn,  include  aU  attendances  on  the  deponent  to  settle  and 

read  over. 

6.  As  to  delivery  of  pleadings,  services,  and  notices,  the  fees  are  Delivery  of 
not  to  be  allowed  when  the  same  soHoitor  is  for  both  parties,  unless  it  Pi®''''™S^>  *"• 
be  necessary  for  the  purpose  of  making  an  affidavit  of  service. 

7.  As  to  perusals  the  fees  are  not  to  apply  where  the  same  solicitor  Perusals, 
is  for  both  parties. 

8.  Where  the  same  solicitor  is  employed  for  two  or  more  defendants,  Separate  pro- 
and  separate  pleadings  are  delivered  or  other  proceedings  had  by  or  oo-defendalts. 

N  N  2 
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Ord.  LXV.  for  two  or  more  sucli  defendants  separately,  tlie  taxing  officer  stall 
consider  in  the  taxation  of  such  solicitor's  hill  of  costs,  either  hetween 
party  and  party  or  between  solicitor  and  client,  whether  such  separate 
pleadings  or  other  proceedings  were  necessary  or  proper,  and  if  he  is 
of  opinion  that  any  part  of  the  costs  occasioned  thereby  has  been 
unnecessarily  or  improperly  incurred,'  the  same  shall  be  disal- 
lowed (/). 

(/)  This  rule  is  takea  from  Cons.  Ord.  XL.  r.  12.  Wlether  the  costs  should 
be  allowed  or  not  is  a  matter  entirely  in  the  discretion  of  the  taxing  master  and 
the  Court  -will  not  interfere  (Beattie  v.  Lord  Ebwry,  22  W.  E.  68 ;  43  L.  J.  Ch.  80  ; 
29  L.  T,  419). 

Where  the  same  solicitor  appeared  for  the  receiver  and  a  party  to  the  suit,  he  was 
only  allowed  to  charge  for  one  copy  of  the  receiver's  account  {Sharp  v.  Wright, 
1  Eq.  634) ;  and  -where  one  solicitor  attended  in  chambers  for  two  parties  in  different 
interests,  the  costs  of  one  attendance  only  were  allowed  (Brown  v.  Oellatly,  15 
W.  E.  887) ;  see  also  Tarhuch  v.  Woodcock,  3  Beav.  239. 

The  liability  for  costs  as  between  themsehes,  of  several  plaintiffs  or  defendants 
employing  the  same  solicitor,  is  discussed  and  the  rules  stated  in  Se  Colquhoun, 
5  De  G-.  M.  &  Gr.  35  ;  and  see  D((vies  v.  Chatwood,  11  Ch.  D.  244. 

Defendants  in  the  same  interest  should  appear  by  one  solicitor,  but  it  is  difficult 
to  lay  down  any  precise  rule  as  to  the  circumstances  under  which  parties  are  held 
to  be  in  the  same  interest,  so  as  to  be  allowed  only  one  set  of  coste,  if  they  sever 
in  defence.  See  Morgan  &  Wurtzburg  on  Costs,  p.  124,  where  the  cases  are 
coUeoted. 

Where  one  of  a  cla«s  of  defendants  is  separatdy  charged,  and  relief  is  prayed 
against  him,  he  may  appear  separately  and  have  his  costs  [Shafo  v.  Johnson,  9 
W.  E.  629) ;  and  see  Re  Byimher  Ironworks  Co.,  2  Eq.  15,  where  the  costs  payable 
on  winding-up  petitions  are  considered ;  and  JJe  European  Banking  Co.,  ibid.  521 ; 
-Be  Anglo-llgyptian  Navigation  Co.,  8  Eq.  660. 

Trustees  ought  not  generally  to  sever  [Gaunt  v.  Taylor,  2  Beav.  346) ;  and  see 
Course  v.  Humphrey,  26  Beav.  402  ;  Att.-Cfen.  v.  Wyville,  28  Beav.  464,  where 
only  one  set  of  costs  was  allowed,  the  division  being  left  to  the  taxing-master.  In 
Prince  v.  Hine  (No.  2),  27  Beav.  345,  ■where  only  one  set  of  costs  was  allowed,  one 
of  the  trustees,  who  had  alone  obeyed  an  order  for  payment  of  money  into  Court, 
by  paying  in  the  whole  sum  ordered  to  be  paid  in,  was  held  entitled  to  the  whole 
of  the  costs.  Charges  of  fraud  against  one  of  them  will  justify  trustees  in  sever- 
ing {Walters  v.  Woodbridge,  7  Ch.  D.  504). 

In  general,  trustees  and  their  cestuis  que  trust  are  not  justified  in  severing  [Farr 
V.  Sheriffe,  4  Hare,  528) ;  and  so  with  mortgagor  and  mortgagee  {Semnant  v.  Hood, 
27  Beav.  613)  ;  and  see  Heinrich  v.  Sutton,  6  Ch.  220. 
Husband  and       A  husband  and  wife  living  apart  were  held  entitled  only  to  one  set  of  costs  {Garey 
wife.  V.  Whittimgham,  5  Beav.  268) ;  and  see  Mildmay  v.  Quicke,  46  L.  J.  Ch.  667. 

Parties  living       AVhere  defendants  live  at  a  distance,  this  may  be  a  sufScient  ground  for  putting 
at  a  distance.    ™  several  defences  {Aldridge  v.   Westbrook,  4  Beav.  212 ;   Wiles  v.  Cooper,  9  Beav. 
299  ;  Sussell  v.  NichoUs,  9  Jur.  613  ;  but  see  Fm-r  v.  Sheriffe). 


Attending  for 
two  parties. 


Defendants 
appearing  by 
one  or  more 
solicitors. 
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petitions. 

TVustees 
severing. 


Procuring 
evidence. 


Attendance  of 
scientific  wit- 
nesses at  the 
rial. 

Expenses  of 

witaesses 

qualifying. 


9.  As  to  evidence,  such  just  and  reasonable  charges  and  expenses  as 
appear  to  have  been  properly  incurred  in  procuring  evidence,  and  the 
attendance  of  witnesses,  are  to  be  allowed  {g). 

(ig)  This  rule  gives  the  taxing  master  power  to  allow  so  much  for  the  attendance 
of  scientific  witnesses  at  the  trial  as  shall  appear  to  him  to  be  "  just  and  reasonable ' ' 
{Twmbull  V.  Jmson,  3  C.  P.  D.  264  ;  26  W.  E.  815). 

A  reasonable  sum  wiU  ordinarily  be  allowed  for  a  scientific  witness  to  get  up  a 
case  for  the  purpose  of  giving  evidence ;  see  Smith  v.  Butter,  19  Eq.  473  ;  23  W.  E. 
332  ;  31  L.  T.  473,  where  seven  guineas  a  day  were  allowed  to  a  scientific  witness 
for  reading  up  a  case  ;  Churton  v.  Frewen,  15  W.  E.  559  ;  W.  N.  (1867),  101 ;  Duke 
of  Beaufort  v.  Lord  Ashburnham,  13  C.  B.  N.  S.  598  ;  11  W.  E.  267 ;  32  L.  J.  C.  P. 
97 ;  7  L.  T.  710,  where  charges  of  an  expert  for  searching  for  and  translating 
ancient  records  and  documents  were  allowed ;  Se  Charles  Laffitte  $  Co.,  20  Eq.  650  ; 
44  L.  J.  Oh.  633  ;  24  W.  E.  7  ;  33  L.  T.  91,  where  an  accountant  was  employed  as 
a  skilled  witness  to  give  evidence  in  support  of  a  claim ;  Bailey  v.  Kynock,  20  Eq. 
632  ;  but  great  care  is  necessary  in  dealing  with  such  charges  in  party  and  party 
costs  {Batky  v.  Kynock).    See  also  Murphy  v.  Nolan,  I.  R.  7  Eq.  598.    The  same 


BULES  OF  THE  SUPREME  OOUET,  1883.  549 

practice  in  tUs  respect  now  prevails  in  the  Queen's  Bench  Division  {Machley  v.      Ord  LXV 

ChMingworth,  2  C.  P.  D.  273  ;  46  L.  J.  C.  P.  484  ;  26  W.  E.  660  ;  36  L.  T.  614  ;    '■ 

Tumbull  V.  Jansoii,  3  C.  P.  D.  264  ;  26  W.  E.  816).  In  Statiffer  Zeathes  v.  Slander 
Zeathes,  W.  N.  (1879),  86,  the  Court  -would  not  allo-w  the  costs  of  more  than  three 
experts  to  prove  a  county  custom. 

The  costs  of  keeping  a  witness  abroad,  in  addition  to  the  costs  of  briaging  him 
over  here  to  give  evidence,  may  be  allowed  (Picasso  v.  Trustees  of  Mart/port  Sarbour, 
W.  N.  (1884),  86  ;  and  see  as  to  costs  and  expenses  of  witnesses,  Ord.  XXXVII. 
1.  9,  and  note  thereto,  ante,  p.  424. 

The  costs  of  all  necessary  evidence  will  of  course  be  allowed  ;  see  Stimpson  v.  Jepson, 
18  w.  E.  962.  As  to  the  costs  of  unnecessary  evidence,  see  Booth  v.  Booth,  1  Beav. 
130  ;  Fat-row  v.  Sees,  4  BeaV.  24. 

The  costs  of  affidavits  filed,  but  not  entered  in  the  order,  will  not  be  allowed  even  Costs  of 
on  a  taxation  as  between  sohoitor  and  client  [Stephens  v.  Zord  Newborough,  1 1  Beav.   affidavits. 
403  ;  Stuart  v.  Greenall,   13  Price,   756) ;  and  see  further  as  to  costs  of  affidavits, 
CamiUe  v.  Bonati,  13  W.  E.  368.     A  solicitor  is  entitled  to  the  costs  of  an  affidavit 
made  on  delivering  up  papers  under  an  order  {JS,e  Catlin,  18  Beav.  614  ;  see  Raw- 
linson  v.  Moss,  9  W.  E.  733). 

Where  notice  was  given  to  cross-examine  witnesses  at  the  hearing,  and  they  were  Witnesses 
brought  up  accordingly,  but  were  not,  in  fact,  cross-examined,  it  was  held  that  the  brought  up 
costs  of  bringing  them  up  ought  to  be  allowed  in  taxation  as  between  party  and  for  cross- 
party  [Clark  V.  Malpas,  31  Beav.  654  ;  1  N.  E.  221).    Where  interrogatories,  though  examination 
prepared,  were  not  filed*iu  order  to  save  expense,  the  costs  of  preparing  them  were  at  hearing, 
allowed  on  taxation  as  between  party  and  party  [Bavies  v.  Marshall  (No.  2),  1  Dr.  & 
Sm.  664  ;  9  W.  E.  766).     But  where  a  demurrer  was  allowed  the  costs  of  perusing 
interrogatories,  served  before  the  demurrer  was  filed,  were  disallowed  [Ernest  v. 
Fartridffe,  2  N.  E.  232).     The  costs  of  taking  depositions  which  became  useless  were 
disallowed  [Ridley  v.  Sutton,  1  H.  &  C.  741 ;  but  see  Buhe  of  Beaufort  v.  Zord  Ash- 
hurnham,  13  C.  B.  N.  S.  598).     A  solicitor  wUl  be  allowed  a  reasonable  sum  for 
reading  depositions  taken  abroad  ( Wentworth  v.  Zloyd,  2  Eq.  607)  ;   and  may  be 
allowed  costs  of  perusing  exhibits  to  affidavits  [Rymer  v.  BeRosaz,  24  Ch.  D.  684). 
Where  a  similar  affidavit  has  been  filed  in  each  faf  several  suits,  a  solicitor  is  not 
entitied  to  ohaxge  for  perusing,  when  he  has  simply  taken  an  office  copy  of  the 
affidavit  in  one  suit  and  examined  the  affidavits  in  the  other  suits  I  Belts  v.  Cleaner, 
7  Ch.  513). 

The  costs  of  shorthand  notes  of  the  evidence  and  proceedings,  including  both  the  Costs  of  short- 
sum  paid  to  the  shorthand  writer  and  the  costs  of  copies,  wiU  not  be  allowed  on  hand  notes, 
taxation  without  a  special  direction  from  the  judge  at  tiie  lime  of  giving  judgment 
(Ashworth  v.  Outram,  9  Ch.  D.  483;  27  W.  E.  98  ;  39  L.  T.  441  ;  Mrkwoody. 
Webster,  9  Ch.  D.  239  ;  26  W.  E.  812 ;  47  L.  J.  Ch.  880 ;  Wells  v.  Mitcham  Gas 
Co.,  4  Ex.  D.  1  ;  48  L.  J.  Ex.  75 ;  27  W.  E.  112  ;  39  L.  T.  667).  Where, 
however,  shorthand  notes  of  evidence  are  essential  to  the  proper  hearing  of  the 
case,  the  costs  of  such  notes  will  be  allowed  [Zee  Conservancy  Board  v.  Button,  12 
Ch.  D.  383;  41  L.  T.  500;  Clark  v.  Malpas,  31  Beav.  664;  1  N.  E.  221;  11 
W.  E.  261  ;  and  see  Re  London  and  Birmingham  Railway  Co.,  6  W.  E.  141 ;  Malins 
V.  Frice,  1  Ph.  590  ;  Tioinberrow  v.  Braid,  W.  N.  (1878),  169).  Pearson,  J.,  allows 
the  costs  in  aU  but  very  trivial  cases  [Gamdy  v.  Reddaway,  W.  N.  (1883),  89).  In 
Thorley^s  Cattle  Food  Co.  v.  Massam,  41  L.  T.  543,  the  Court  declined  to  give  the 
successful  plaintiff  the  costs  of  the  shorthand  writer's  notes  of  the  proceedings, 
which  had  been  taken  by  each  side,  as  the  Court  had  not  required  them  for  its  own 
use.  The  Court  of  Appeal,  of  course,  has  power  to  allow  the  costs  of  all  shorthand 
notes  properly  used  in  the  appeal,  whether  taken  for  the  purposes  of  the  appeal  or 
not ;  but  an  application  to  be  allowed  such  costs  should  be  made  when  judgment  is 
delivered  [Hill  v.  Metropolitan  Asylums  Board,  49  L.  J.  Q.  B.  668  ;  28  W.  E.  664  ; 
W.  N.  (1880),  98).  In  Crawford^.  Mornsea  Brick  Co.,  W.  N.  (1876),  216,  an  order 
allovdng  the  costs  of  shorthand  notes  was  made  at  chambers  by  V.-C.  Malins.  As 
a  general  rule,  however,  the  costs  of  shorthand  notes  of  evidence  in  the  Court 
below  will  not  be  allowed ;  the  judge's  notes  of  the  evidence,  supplemented  by 
those  of  counsel,  ought  in  all  ordinary  cases  to  be  sufficient  for  the  purposes  of 
the  appeal  [Kelly  v.  Byles,  13  Ch.  D.  682  ;  28  W.  E.  685  ;  42  L.  T.  338  ;  49  L.  J. 
Ch.  181  ;  Re  Buchess  of  Westminster  Co.,  10  Ch.  D.  307  ;  27  W.  E.  639 ;  40 
li.  T.  300  ;  Vernon  v.  Vestry  of  St.  James,  Westminster,  16  Ch.  D.  449,  473  ;  50  L.  J. 
Ch.  81  ;  44  L.  T.  229  ;  Earl  de  la  Warr  v.  Miles,  19  Ch.  D.  80 ;  30  W.  E.  36  ; 
W.  N.  (1881),  140).  Where  the  vivd  voce  evidence  was  voluminous  and  the  appeal 
could  not  have  been  properly  argued  vrithout  referring  to  aU  parts  of  it,  the  costs  of 
printing  and  transcribing,  but  not  the  costs  of  taking,  the  notes,  were  allowed  [Bigsby 
V.  BicUnson,  4  Ch.  D.  24  ;  46  L.  J.  Ch.  280  ;  26  W.  E.  89,  122  ;  36  L.  T.  679) ;  and 
see  Orr,  Swing  §  Co.  v.  Johnston  ^  Co.,  13  Ch.  D.  465  ;  Smith  v.  Chadwick,  20  Ch.  D.  p. 
81.  In  Fx  parte  Sawyer,  1  Ch.  D.  698,  the  charge  for  a  copy  of  a  shorthand  writer's 
notes  of  the  proceedings  in  a  County  Court  was  allowed  as  part  of  the  costs  of  an 
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Ord.  LXV. 


Sliortliajid 
notes  of 
judgmeiit. 


Costs  as  be- 
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and  client. 
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spondence. 


Attendance  of 
soUoitor  to 
settle  judg- 
ment. 


Proceedings 
in  chambers. 


Non-attend- 
ance at 
diambers. 


appeal  to  the  chief  judge ;  see  also  Watson  v.  Great  Western  Rf.  Co.,  6  Q.  B.  D. 
163 ;  60  L.  J.  C.  P.  302 ;  Me  Aliezette,  8  Ch.  X).  599.  In  Se  BeetUstone,  W.  N. 
(1876),  1,  which  -was  heard  in  private,  the  costs  of  shorthand  notes  of  vivA  voce  evi- 
dence were  ordered  to  he  paid  out  of  the  estate. 

Where  the  Court  of  Appeal  makes  use  of  shorthand  notes  of  the  judgment  below, 
it  aHows  the  costs  of  the  notes  [OoUyer  v.  Isaaes,  45  L.  T.  567) ;  and  see  London  ^ 
South  Western  Ry.  v.  Gomm,  20  Ch.  D.  689. 

The  costs  of  a  shorthand  writer's  notes  of  the  argument  wiU  never,  it  seems,  be 
allowed  {Se  London  ^  BirmmgJum  Ry.  Co.,  6  W.  E.  141).  In  Weymann  v.  Corcoran, 
41  L.  T.  692,  the  costs  of  copies  of  the  transcript  of  the  notes  of  the  judgment 
below,  furnished  to  the  defendant's  counsel,  were  allowed.  And  see  Singer  Co.  v. 
Loogf,  31  W.  E.  392 ;  W.  N.  (1883),  16. 

The  costs  of' shorthand  notes  of  the  evidence  will  not  he  allowed  as  between 
a  solicitor  and  his  own  client,  unless  the  solicitor  has  expressly  told  the  client  that 
he  may  have  to  pay  them  eiien  if  he  gets  the  general  costs  of  the  action  {Re  Bh/th, 
10  Q.  B.  D.  207). 

10.  As  to  agency  correspondence,  in  country  agency  causes,  and 
matters,  if  it  be  shown  to  the  satisfaction  of  the  taxing  officer  that 
such  correspondence  has  been  special  and  extensive,  he  is  to  be  at 
liberty  to  make  such  special  allowance  in  respect  thereof  as  in  his 
discretion  he  may  think  proper. 

11.  As  to  the  attendance  of  solicitors  upon  the  registrars  in  the 
Chancery  Division  for  the  purpose  of  settling  the  terms  of  and  passing 
judgments  or  orders,  the  taxing  officer  may,  in  such  cases  as  are  pro- 
vided for  by  Order  LXII.,  rule  15,  make  such  special  aUowances  in 
respect  thereof  as  he  shall  consider  reasonable. 

12.  As  to  attendances  at  the  judges'  chambers,  where,  from  the 
length  of  the  attendance,  or  from  the  difficulty  of  the  case,  the  judge 
or  master  shall  think  the  highest  of  the  fees  an  insufficient  remunera- 
tion for  the  services  performed,  or  where  the  preparation  of  the  case 
or  matter  to  lay  it  before  the  judge  or  master  in  chambers,  or  on  a 
summons,  shall  have  required  skill  and  labour  for  which  no  fee  has 
been  allowed,  the  judge  or  master  may  allow  such  fee,  in  lieu  of  the 
fee  of  II.  Is.  provided,  not  exceeding  21.  2s.,  or  where  the  higher  scale 
is  applicable  3Z.  3«.,  or  in  proceedings  to  wind  up  a  company  bl.  5s.,  as 
in  his  discretion  he  may  think  fit ;  and  where  the  preparation  of  the 
case  or  matter  to  lay  it  before  a  judge  at  chambers  on  a  summons  shall 
have  required  and  received  from  the  solicitor  such  extraordinary  skOl 
and  laboxir  as  materially  to  conduce  to  the  satisfactory  and  speedy 
disposal  of  the  business,  and  therefore  shall  appear  to  the  judge  to 
deserve  higher  remuneration  than  the  ordinary  fees,  the  judge  may 
allow  to  the  solicitor,  by  a  memorandum  in  writing  expressly  made  for 
that  purpose  and  signed  by  the  judge,  specifying  distinctly  the  grounds 
of  such  allowance,  such  fee,  not  exceeding  ten  guineas,  as  in  his  dis- 
cretion he  may  think  fit,  instead  of  the  fees  of  21.  2s.,  31.  Ss.,  and 
51.  5s. 

13.  As  to  attendances  at  the  judges'  chambers,  where  by  reason  of 
the  non-attendance  of  any  party  (unless  it  be  considered  expedient  to 
proceed  ex  parte),  or  where  by  reason  of  the  neglect  of  any  party  in 
not  being  prepared  with  any  proper  evidence,  account,  or  other  pro- 
ceeding, the  attendance  is  adjourned  without  any  useful  progress  being 
made,  the  judge  may  order  such  an  amount  of  costs  (if  any),  as  he 
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shall  think  reasonable  to  be  paid  to  the  party  attending  by  the  party     Ord.  LXV. 
BO  absent  or  neglectful,  or  by  his  solicitor  personally ;  and  the  party  so 
absent  or  neglectful  is  not  to  be  allowed  any  fee  as  against  any  other 
party,  or  any  estate  or  fund  in  which  any  other  party  is  interested. 

14.  A  folio  is  to  comprise  seventy-two  words,  every  figure  comprised  Polio  to  be 
in  a  column,  or  authorized  to  be  used,  being  counted  as  one  word.  words. 

15.  Such  costs  of  procuring  the  advice  of  counsel  on  the  pleadings,  Counael. 
evidence,  and  proceedings  in  any  cause  or  matter  as  the  taxing 
ofRcer  shall  in  his  discretion  think  just  and  reasonable,  and  of  pro- 
curing counsel  to  settle  such  pleadings  and  special  afSdavits  as  the 
taxing  officer  shall  in  his  discretion  think  proper  to  be  settled  by 
counsel,  are  to  be  allowed ;  but  as  to  affidavits  a  separate  fee  is  not  to 

be  allowed  for  each  affidavit,  but  one  fee  for  aU.  the  affidavits  proper 
to  be  so  settled,  which  are  or  ought  to  be  filed  at  the  same  time  (A). 

(A)  This  rule  supersedes  Cons.  Ord.  XL.  r.  17 ;  the  fees  for  counsel  settling  afE-  'Eeea  to 
davits  are  generally  allowed ;  see  Davies^v.  Marshall  (No.  2),  1  Dr.  &  Sm.  56i.   Pees  counsel  axe  in 
to  counsel  are  almost  invariably  left  to  the  discretion  of  the  taxing  master  (Att.-Gen.  the  discretion 
V.  Iiord  Carrington,  6  Beav.  454 ;   Parkinson  v.  Sanbury,   13  W.  R.   1056 ;   11  Jur.   of  the  taxing 
N.  S.  475  ;   12  L.  T.  624  ;  Smith  v.  Daniell,  34  L.  T.  899  ;  Stanton  v.  Saring,  W.  N.   master. 
(1875),  188) ;  including  the  conveyancing  counsel  of  the  Court  {JRumsey  v.  Sumsey, 
21  Beav.  40) ;  see  also  r.  38,  post,  p.  657.    The  Court,  in  fact,  -will  not  interfere 
unless  a  gross  mistake  has  been  made  {Brovm  v.  Sewell,  16  Ch.  D.  517  ;  29  "W.  R. 
295  ;  Sargremes  v.  Scott,  4  C.  P.  D.  21 ;  27  W.  R.  323  ;  40  L.  T.  35  ;  Kidstone  v. 
Empire  Insurance  Co.,  16  L.  T.  286)'. 

16.  As  to  counsel  attending  at  judges'  chambers,  no  costs  thereof  Counsel  at 

shaU  in  any  case  be  allowed,  unless  the  judge  certifies  it  to  be  a  proper  ol'aml'era- 

case  for  counsel  to  attend  (»'). 

(t)  This  rule  applies  on  a  taxation  as  between  a  solicitor  and  his  own  client  (iJe 
Chapman,  9  Q.  B.  D.  254 ;  affirmed,  10  Q.  B.  D.  54). 

17.  As  to  inspection  of  documents  under  Ord.  XXXI.  r.   15,   no  Inspection  of 
allowance  is  to  be  made  for  any  notice  or  inspection,  unless  it  is  shown    o^^^^^   ■ 
to  the  satisfaction  of  the  taxing  officer  that  there  were  good  and  suffi- 
cient reasons  for  giving  such  notice  and  making  such  inspection  {k). 

(A)  'Where  an  order  is  made  for  production  of  documents  at  the  office  of  the 
producing  party's  soUoitor,  that  party,  if  ultimately  successful,  is  not  entitled  as 
between  party  and  party  to  his  solicitor's  costs  of  the  production,  nor  to  his  own 
costs  of  inspecting  the  documents  of  the  other  party  (Brown  v.  Sewell,  16  Ch.  D. 
517). 

18.  As  to  taking  copies  of  documents  in  possession  of  another  party,  Copies. 
or  extracts  therefrom,  under  rules  of  Court  or  any  special  order,  the 
party  entitled  to  take  the  copy  or  extract  is  to  pay  the  solicitor  of  the 
party  producing  the  document  for  such  copy  or  extract  as  he  may,  by 
writing,  require,  at  the  rate  of  Ad.  per  folio  ;  and  if  the  solicitor  of  the 
party  producing  the  document  refuses  or  neglects  to  supply  the  same, 

the  soHcitor  requiring  the  copy  or  extract  is  to  be  at  liberty  to  make  it, 
and  the  solicitor  for  the  party  producing  is  not  to  be  entitled  to  any 
fee  in  respect  thereof  {I). 

(/)  As  to  the  costs  of  copies  of  pleadings  on  an  interlocutory  application,  see  Warner 
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Ord.  LXV.  V.  Mosses,  19  Ch.  D.  72  ;  if  the  copies  are  necessary  or  proper  for  the  attainment  of 
justice  they  must  be  allowed. 

Documents  previously  existing  in  print  cannot  be  charged  for  as  copies  ( Under- 
wood \.  Secretary  of  State  in  Council,  16  W.  E.  762,  926  ;  18  L.  T.  351). 

A  solicitor  concerned  for  two  or  more  parties  is  not  allowed  to  charge  for  supply- 
ing to  himself  copies  of  documents  which  he  has  himself  prepared  [Sharp  v.  Wright, 
1  Eq.  634).  Where  there  is  a  voluminous  correspondence  which  the  Court  must 
read,  the  expense  of  having  copies  made  by  a  law  stationer  will  be  allowed ;  see 
Hayne  v.  Cavell,  W.  N.  (1875),  141. 

See  further,  as  to  the  costs  of  copies,  Millard  v.  Burroughes,  W.  N.  (1880),  4  ; 
Murphy  v.  Nolan,  I.  E.  7  Eq.  498  ;  Wyman  v.  JBockett,  W.  N.  (1866),  318  ;  Singer 
Co.  V.  Zoog,  31  W.  E.  392  ;  W.  N.  (1883),  15.  As  to  the  costs  of  a  copy  of  a  docu- 
ment already  on  the  file,  see  Hx  parte  Hall,  19  Ch.  D.  580 ;  and  as  to  defendant's 
costs  of  takmg  copies  of  and  perusing  answer  of  co-defendants,  see  Great  Eastern 
Sy.  Co.  Y.  Norwich  and  Spalding  Ey.  Co.,  W.  N.  (1881),  92. 

19.  Where  any  petition  in  a  cause  or  matter  assigned  to  the  Chancery 
Division  is  served,  and  notice  is  given  to  the  party  served  that  in  case 
of  his  appearance  in  Court  his  costs  will  be  objected  to,  and  accom- 
panied by  a  tender  of  costs  for  perusing  the  same,  the  amount  to  be 
tendered  shall  be  11.  10s.  The  party  making  such  payment  shall  be 
allowed  the  same  in  his  costs,  provided  such  service  was  proper,  but 
not  otherwise ;  but  this  order  is  without  prejudice  to  the  rights  of 
either  party  to  costs,  or  to  object  to  costs  where  no  such  tender  is 
made,  or  where  the  Court  or  judge  shaU  consider  the  party  entitled, 
notwithstanding  such  notice  or  tender,  to  appear  in  Court.  In  any 
other  case  in  which  a  solicitor  of  a  party  served  necessarily  or  properly 
peruses  any  such  petition,  without  appearing  thereon,  he  is  to  be 
allowed  a  fee  not  exceeding  the  amount  aforesaid  (m). 

(m)  Trustees  respondents  to  a  petition  under  the  Trustee  EeUef  Act  who  have 
accepted  the  sum  tendered  will  not  be  allowed  their  costs  of  appearance  unless  they 
come  for  some  good  reason  {He  Sutton,  21  Ch.  D.  855  ;  30  W.  E.  657).  Where 
parties  whose  appearance  is  unnecessary  are  served  without  any  tender,  they  will 
be  allowed  a  small  fixed  sum,  probably  30s.  {Campbell  v.  Holyland,  7  Ch.  D.  166  ; 
Somes  V.  Martin,  W.  N.  (1882),  113) ;  and  see  ante,  p.  478 ;  r.  23,  post,  p.  553 ;, 
Morgan  &  Wurtzburg  on  Costs,  p.  67,  seq. 

Improper  and  20.  The  Court  or  judge  may,  at  the  hearing  of  any  cause  or  matter, 
or  upon  any  application  or  proceeding  in  any  cause  or  matter  in  Court 
or  at  chambers,  and  whether  the  same  is  objected  to  or  not,  direct  the 
costs  of  any  indorsement  on  a  writ  of  summons,  pleading,  summons, 
aflS-davit,  evidence,  notice  requiring  a  statement  of  claim,  notice  to 
produce,  admit,  or  cross-examine  witnesses,  account,  statement,  pro- 
curing discovery  by  interrogatories  or  order,  applications  foretime, 
bills  of  costs,  service  of  notice  of  motion  or  summons,  or  other  pro- 
ceeding, or  any  part  thereof,  which  is  improper,  vexatious,  unneces- 
sary, or  contains  vexatious  or  unnecessary  matter,  or  is  of  unnecessary 
length,  or  caused  by  misconduct  or  negligence,  to  be  disallowed,  or 
may  direct  the  taxing  ofl^eer  to  look  into  the  same  and  to  disallow  the 
costs  thereof,  or  of  such  part  thereof  as  he  shall  find  to  be  improper, 
unnecessary,  vexatious,  or  to  contain  unnecessary  matter,  or  to  be  of 
unnecessary  length,  or  caused  by  misconduct  or  negligence ;  and  in 
such  case  the  party  whose  costs  are  so  disallowed  shall  pay  the  costs 
occasioned  thereby  to  the  other  parties  ;  and  in  any  case  where  such 
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question  shall  not  have  been  raised  before  and  dealt  witli  by  tbe     Ord.  LXV. 

Court  or  judge,  it  sball  be  the  duty  of  the  taxing  officer  to  look  into 

the  same  (and,  as  to  evidence,  although  the  same  may  be  entered  as 

read  in  any  decree  or  order)  for  the  purpose  aforesaid,  and  thereupon 

the  same  consequences  shall  ensue  as  if  he  had  been  specially  directed 

to  do  so  :  and  in  the  Queen's  Bench  Division  the  master  shall  make 

such  order  as  maybe  required  to  effect  the  object  of  this  regulation  (»). 

(»)  THs  rule  takes  the  place  of  Cons.  Ord.  XL.  rr.  9,  10.     The  taxing  master  Unnecessary 
must  exercise  the  discretion  thus  given  him  without  special  directions  from  the  matter, 
judge  (Saines  v.  TTormsley,  47  L.  J.  Ch.  844  ;  27  "W.  R.  36 ;  39  L.  T.  85  ;  W.  N. 
(1878),  193). 

The  Court  can  act  under  this  rule  mero  motu  and  without  any  application  hy  the 
aggrieved  party  {Cracknally.  Janson,  11  Ch.  D.  1).  And  apart  from  any  rule,  it  has 
power  to  order  oppressive  documents  to  he  taken  off  the  file  {Sill  v.  Mart-Davis, 
26  Ch.  D.  470). 

The  Court  wiU.  in  general  leave  to  the  taxing  master  the  province  of  distinguish- 
ing w^hat  parts  are  unnecessary.  See  Jte  Atkinson  and  Pilgrim,  26  Beav.  151, (decided 
under  the  similar  rule,  Cons.  Ord.  XL.  r.  9) ;  Watson  v.  Rodtvell,  "W.  N.  (1876),  214. 

For  form  of  direction,  see  Cracknall  v.  Janson  ;  Burehell  v.  Giles,  1 1  Beav.  34 , 
Woodi  V.  Woods,  5  Hare,  229  ;  SansUpv.  Kitton,  8  Jur.  N.  S.  836 ;  and  observations 
of  Lord  Romilly  in  Moore  v.  Smith,  14  Beav.  396. 

As  to  disallowing  the  costs  occasioned  by  the  issue  of  a  great  number  of  writs  of 
summons  where  one  might  have  sufficed,  see  Omret  v.  Yowng,  W.  N.  (1883),  216. 
And  as  to  scandalous  matter  in  a  bill  of  costs,  see  Re  Miller,  W.  N.  (1884),  234. 

21.  In  any  case  in  which,  under  the  last  preceding  regulation,  or  Set-off. 
any  other  rule  of  Court,  or  by  the  order  or  direction  of  a  Court  or 
judge,  or  otherwise,  a  party  entitled  to  receive  costs  is  liable  to  pay 

costs  to  any  other  party,  the  taxing  officer  may  tax  the  costs  such 
party  is  so  liable  to  pay,  and  may  adjust  the  same  by  way  of  deduction 
or  set-off,  or  may,  if  he  shall  think  fit,  delay  the  allowance  of  the 
costs  such  party  is  entitled  to  receive  until  he  has  paid  or  tendered 
the  costs  he  is  liable  to  pay  ;  or  such  officer  may  allow  or  certify  the 
costs  to  be  paid,  and  direct  payment  thereof,  and  the  same  may  be 
recovered  by  the  party  entitled  thereto  in  the  same  manner  as  costs 
ordered  to  be  paid  may  be  recovered  (o). 

(o)  See  Batten  v.  Wedgwood  Coal  Co.,  W.  N.  (1884),  218.  A  set-off  for  costs  may 
be  allowed  notwithstanding  the  solicitor's  lien ;  see  r.  14,  ante,  p.  645. 

See  as  to  set-off  generally,  Eobarts  v.  Bide,  8  Ch.  D.  198  ;  Coopers.  Pitcher,  4  Ha. 
485  ;  Barker  v.  Semming,  5  Q,.  B.  D.  609  ;  Morgan  feWurtzburg  on  Costs,  p.  133. 

22.  Where  in  the  Chancery  Division  any  question  as  to  any  costs  is  Note  of 
under  regulation  20  dealt  with  at  chambers,  the  chief  clerk  is  to  make  ^dCT^Ee^20. 
a  note  thereof,  and  state  the  same  on  his  allowance  of  the  fees  for 
attendances  at  chambers,  or  otherwise  as  may  be  convenient  for  the 
information  of  the  taxing  officer. 

23.  Where  any  party  appears  upon  any  application  or  proceeding  Unnecessajy 
in  Court  or  at  chambers,  in  which  he  is  not  interested,  or  upon  which,  appearance, 
according  to  the  practice  of  the  Court,  he  ought  not  to  attend,  he  is 

not  to  be  allowed  any  costs  of  such  appearance  unless  the  Court  or 
judge  shall  expressly  direct  such  costs  to  be  allowed  {p). 

(p)  See  note  {a)  to  Ord.  LV.  r.  40,  ante,  p.  498  ;  and  r.  19,  ante,  p.  5S2. 
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24.  The  costs  of  applications  to  extend  the  time  for  taking  any  pro- 
ceedings shall  he  in  the  discretion  of  the  taxing  officer,  unless  the 
Court  or  judge  shall  have  specially  directed  how  the  costs  are  to  be 
paid  or  borne.  The  taxing  officer  shall  not  aUo-w  the  costs  of  more 
than  one  extension  of  time,  unless  he  is  satisfied  that  such  extension 
was  necessary,  and  could  not,  with  due  diligence,  have  been  avoided. 
The  costs  of  a  summons  to  extend  time  shall  not  be  allowed  in  cases 
to  which  rule  8  of  Ord.  LXIV.  applies,  unless  the  party  takrag  out 
such  summons  has  previously  applied  to  the  opposite  party  to  consent, 
and  he  has  not  given  a  consent,  to  a  sufficient  extension  of  time,  or 
the  taxing  officer  shall  consider  there  was  a  good  reason  for  not 
making  such  application ;  and  in  case  the  taxing  officer  shall  not  allow 
the  costs  of  such  summons,  and  shall  consider  that  the  party  applying 
ought  to  pay  the  costs  of  any  other  party  occasioned  thereby,  he  may 
direct  such  payment,  or  deal  with  such  costs,  in  the  manner  provided 
by  regulation  21. 

25.  The  taxing  officers  of  the  Supreme  Court,  or  of  any  division 
thereof,  shall,  for  the  purpose  of  any  proceeding  before  them,  have 
power  and  authority  to  administer  oaths,  and  shall,  in  relation  to  the 
taxation  of  costs,  perform  all  such  duties  as  have  heretofore  been  or 
are  by  general  orders  directed  to  be  performed  by  any  of  the  masters, 
taxing  masters,  registrars,  or  other  officers  of  any  of  the  Courts  whose 
jurisdiction  is  by  the  principal  Act  transferred  to  the  High  Court  of 
Justice  or  Court  of  Appeal,  and  shall,  in  respect  thereof,  have  such 
powers  and  authorities  as  previous  to  the  commencement  of  the  prin- 
cipal Act  were,  or  by  general  orders  are,  vested  in  any  of  such  officers, 
including  examining  witnesses,  directing  production  of  books,  papers, 
and  documents,  making  separate  certificates  or  aJlocaturs,  requiring 
any  party  to  be  represented  by  a  separate  solicitor,  and  to  direct  and 
adopt  all  such  other  proceedings  as  could  be  directed  and  adopted  by 
any  such  officer  on  references  for  the  taxation  of  costs,  and  taking 
accounts  of  what  is  due  in  respect  of  such  costs,  and  such  other 
accounts  connected  therewith,  as  may  be  directed  by  the  Court  or  a 
judge  {q). 

(?)  TMs  rule  is  substantially  identical  -with  Cons.  Ord.  XL.  r.  1 .  Matters  un- 
connected witli  bills  of  costs  cannot  be  referred  to  the  taxing  master  (King  v.  Savery, 
SDea.  M.  &GI-.  311). 

26.  Where  an  account  consists  in  part  of  any  bill  of  costs,  the  Court 
or  judge  may  direct  the  taxing  officer  to  assist  in  settling  such  costs,- 
not  being  the  ordinary  costs  of  passing  the  account  of  a  receiver,  and 
the  taxing  officer,  on  receiving  such  direction,  shall  proceed  to  tax 
such  costs,  and  shall  have  the  same  powers,  and  the  same  fees  shall  be 
payable  in  respect  thereof,  as  if  the  same  had  been  referred  to  the 
taxing  officer  by  an  order ;  and  he  shall  return  the  same,  with  his 
opinion  thereon,  to  the  Court  or  judge  by  whose  direction  the  same 
were  taxed. 

27.  The  taxing  officer  shall  have  authority  to  arrange  and  direct 
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■what  parties  are  to  attend  before  him  on  the  taxation  ol  costs  to  be     Ord.  LXV. 
borne  by  a  fund  or  estate,  and  to  disallow  the  costs  of  any  party  before  taxing 
whose   attendance   such   officer  shall  in  his  discretion  consider  un-  master, 
necesfsary  in  consequence  of  the  interest  of  such  party  in  such  fund 
or  estate  being  small  or   remote,  or  sufficiently  protected  by  other 
parties  interested. 

28.  When  any  party  entitled  to  costs  refuses  or  neglects  to  bring  in  Refusal  to 
his  costs  for  taxation,  or  to  procure  the  same  to  be  taxed,  and  thereby  f^j,  taxation. 
prejudices  any  other  party,  the  taxing  officer  shall  be  at  liberty  to 

certify  the  costs  of  the  other  parties,  and  certify  such  refusal  or  neglect, 
or  m.ay  allow  such  party  refusing  or  neglecting  a  nominal  or  other 
sum  for  such  costs,  so  as  to  prevent  any  other  party  being  prejudiced 
by  such  refusal  or  neglect. 

29.  As  to  costs  to.  be  paid  or  borne  by  another  party,  no  costs  are  AUowanoes 
to  be  allowed  which  do  not  appear  to  the  taxing  officer  to  have  been  o»  t^^^tioJi 
necessary  or  proper  for  the  attainment  of  justice  or  defending  the  party  and 
rights  of  the  party,  or  which  appear  to  the  taxing  officer  to  have  been  P^^- 
incurred  through  over-caution,  negligence,  or  mistake,  or  merely  at 

the  desire  of  the  party  (r). 

(r)  Of.  Cons.  Ord.  XL.  r.  32. 
'  As  to  what  costs  -will  be  aUowed  by  the  taxing  master,  see  generally  Morgan  & 
Wurtzburg  on  Costs,  p.  482  et  seq.  The  general  principle  is,  that,  as  between  party 
and  party,  only  such  costs  are  ohaxgeable  as  were  reasonably  necessary  for  the  conduct 
of  the  litigation  ;  other  charges  are  considered  "luxuries,"  and  must  be  paid  by  the 
party  incurring  them  ;  see  Smith  v.  Buller,  19  Eq.  473  ;  45  L.  J.  Ch.  69  ;  23  "W.  R. 
322  ; .  31  L.  T.  473  ;  BatUy  v.  Kynock,  20  Eq.  632  ;  Warner  v.  Mosses,  19  Ch.  D.  72. 

30.  As  to   any  work  and  labour  properly  performed  (s)  and  not  Work,  &c.  not 
herein  provided  for,  and  in  respect  of  which  fees  have  heretofore  been  ^^°^  ^     °^' 
allowed,  the  same  or  similar  fees  are  to  be  allowed  for  such  work  and 

labour  as  have  heretofore  been  allowed. 

(s)  As  to  taxation  of  costs  where  the  work  is  really  thrown  away,  e.  g.  by  a 
motion  being  abandoned  or  an  action  discontinued,  see -Hamsow  v.  Zeutner,  16  Ch.  D. 
559  ;  and  see  also  Thomas  v.  Falin,  21  Ch.  D.  360. 

31.  Where  the  plaintiff  is  directed  to  pay  to  the  defendant  the  costs  Costs  of 

of  the  cause,  the  costs  occasioned  to  a  defendant  by  any  amendment  of  ^f  pleadings. 

the  plaintiff's  pleadings  shall  be  deemed  to  be  part  of  such  defendant's 

costs  in  the  cause  (except  as  to  any  amendment  which  shall  appear  to 

have  been  rendered  necessary  by  the  defatdt  of  such  defendant) ;  but 

there  shall  be  deducted  from  such  costs  any  sum  which  may  have  been 

paid  by  the  plaintiff  according  to  the  course  of  the  Court  at  the  time 

of  any  amendment  {(). 

{t)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  7. 

32.  Where  upon  taxation  a  plaintiff  who  has  obtained  a  judgment  Whereamend- 
with  costs  is  not  allowed  the  costs  of  any  amendment  of  his  pleadings  ™^*  iimieces- 
on  the  ground  of  the  same  having  been  unnecessary,  the  defendant's 

costs  occasioned  by  such  amendment  shall  be  taxed,  and  the  amount 
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Unnecessary 
amendments. 


Order  for 
taxation, 
when  un- 
necessary. 


Taxation  of 
costs  where 
parties  differ. 


Ord.  LXV.    thereof  deducted  from  the  costs  to  be  paid  lay  the  defendant  to  the 
plaintiff  (m). 

(t()  This  is  taken  from  Cons.  Ord.  XL.  r.  8. 

See  as  to  directions  to  the  taxing  master  to  tax  the  costs  occasioned  by  unneces- 
sary amendments,  Burchell  v.  Giles,  11  Beav.  34  ;  Watts  v.  Manning,  1  S.  &  S.  421  ; 
IPledge  \.  Suss,  Johns.  663  ;  and  where  important  allegations  contained  in  the 
original  bill  were  struck  out  by  amendment,  the  plaintifi  had  to  pay  the  additional 
costs  occasioned  [Strickland  v.  Strickland,  3  Beav.  242) ;  and  see  Bower  v.  Cooper,  2 
Hare,  408  ;  Mavor  v.  Dry,  2  S.  &  S.  113  ;  Mounsey  v.  Btirnham,  1  Hare,  22. 

33.  Where  an  action  or  petition  is  dismissed  with  costs,  or  a  motion 
is  refused  with  costs,  or  any  costs  are  by  any  general  or  special  order 
directed  to  be  paid,  the  taxing  officer  may  tax  such  costs  without  any 
order  referring  the  same  for  taxation,  unless  the  Court  or  a  judge  upon 
the  application  of  the  party  alleging  himself  to  be  aggrieved  prohibits 
the  taxation  of  such  costs  [v). 

{v)  This  rule  is  taken  from  Cons.  Ord.  XT;,  i-.  38  ;  it  is  not  generally  acted  upon, 
and  it  is  still  the  practice  to  insert  the  direction  for  taxation. 

If  nothing  is  said  to  the  contrary,  an  order  directing  costs  to  he  paid,  means  that 
they  shall  be  taxed  and  paid  forthwith  [Fhilippa  \.  Fhilipps,  5  Q.  B.  D.  60  ;  28 
W.  E.  376). 

34.  Where  it  is  directed  that  costs  shall  be  taxed  in  case  the  parties 
differ  about  the  same,  the  party  claiming  the  costs  shall  bring  the  biU. 
of  costs  into  the  office  of  the  proper  taxing  officer,  and  give  notice  of 
his  having  so  done  to  the  other  party,  and  at  any  time  within  eight 
days  after  such  notice  such  other  party  shall  have  liberty  to  inspect 
the  same  without  fee,  if  he  thinks  fit.  And  at  or  before  the  expiration 
of  the  eight  days,  or  such  further  time  as  the  taxing  officer  shall  in  his 
discretion  allow,  such  other  party  shall  either  agree  to  pay  the  costs  or 
signify  his  dissent  therefrom,  and  shaU  thereupon  be  at  liberty  to  tender 
a  sum  of  money  for  the  costs ;  but  where  he  makes  no  such  tender,  or 
where  the  party  claiming  the  costs  refuses  to  accept  the  sum  so  tendered, 
the  taxing  officer  shaU  proceed  to  tax  the  costs  ;  and  where  the  taxed 
costs  shall  not  exceed  the  sum  tendered,  the  costs  of  the  taxation  shall 
be  borne  by  the  party  claiming  the  costs  (zo). 

[w)  This  rule  is  from  Cons.  Ord.  XL.  r.  39. 

35.  Where  any  costs  are  by  any  judgment  or  order  directed  to  be 
taxed  and  to  be  paid  out  of  any  money  or  fund  in  Court,  the  taxing 
officer  in  his  certificate  of  taxation  shall  state  the  total  amount  of  all 
such  costs  as  taxed  without  any  direction  for  that  purpose  in  such 
judgment  or  order  (x). 

[x)  This  is  from  Cons.  Ord.  XL.  r.  40. 

Conveyancing  36.  The  allowances  in  respect  of  fees  to  the  conveyancing  counsel  of 
cminsel,  scien-  ^^  Court,  and  to  any  accountants,  merchants,  engineers,  actuaries,  and 
&o.  '     other  scientific  persons  to  whom  any  question  is  referred,  shall  be 

regulated  by  the  taxing  officers,  subject  to  appeal  to  the  Court  or  judge, 

whose  decision  shall  be  final  (y). 

[y)  This  rule  is  taken  from  16  &  16  Vict.  c.  80,  s.  43.    As  to  accountants'  charges, 
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se6 Meymolt  v.  Meymott  (No.  2),  33  Beav.  590  ;  as  to  surveyors,  sseA.-O.  v.  Drapers'     Ord.  LXV. 
Co.,  9  Eq.  69.  


37.  The  rules,  orders,  and  practice  of  any  Court  whose  jurisdiction  Existing 
is  transferred  to  the  High  Court  of  Justice  or  Court  of  Appeal,  relating  oontinue 

to  costs,  and  the  allowance  of  the  fees  of  solicitors  and  attorneys,  and  vhere  not  in- 
the  taxation  of  costs,  existing  prior  to  the  commencement  of  the  prin-  .^j^j^  ^^^  ^^g^ 
cipal  Act,  shall,  in  so  far  as  they  are  not  inconsistent  with  the  principal  rules. 
Act  and  these  rules,  remain  in  force  and  he  applicable  to  costs  of  the 
same  or  analogous  proceedings,  and  to  the  allowance  of  the  fees  of 
solicitors  of  the  Supreme  Court  and  the  taxation  of  costs  in  the  High 
Court  of  Justice  and  Court  of  Appeal  (z). 

(z)  See  as  to  this  rule,  PringU  v.  Gloag,  10  Ch.  D.  678. 

38.  As  to  all  fees  or  allowances  which  are  discretionary,  the  same  Discretionary- 
are,  unless  otherwise  provided,  to  be  allowed  at  the  discretion  of  the  *^f  ^  ^"^ 
taxing  officer,  who,  in  the  exercise  of  such  discretion,  is  to  take  into 
consideration  the  other  fees  and  allowances  to  the  solicitor  and  counsel, 

if  any,  in  respect  of  the  work  to  which  any  such  allowance  applies,  the 
nature  and  importance  of  the  cause  or  matter,  the  amount  involvedj 
the  interest  of  the  parties,  the  fund  or  persons  to  bear  the  costs,  the 
general  conduct  and  costs  of  the  proceediags,  and  all  other  circum- 
stances :  and  where  a  party  is  entitled  to  sign  judgment  for  his  costs, 
the  taxing  officer,  in  taxing  the  costs,  may  allow  a  fixed  sum  for  the 
costs  of  the  judgment. 

39.  Any  party  who  may  be  dissatisfied  with  the  allowance  or  dis-  Objection  to 
allowance  by  the  taxing  officer,  in  any  bill  of  costs  taxed  by  him,  of  ^j,  .jiaaUow- 
the  whole  or  any  part  of  any  items,  may,  at  any  time  before  the  certi-  ance  by  the 
ficate  or  allocatur  is  signed,   deliver  to  the   other  party  interested  j^ast™ 
therein,  and  carry  in  before  the  taxing  officer,  an  objection  in  writing  how  made, 
to  such  allowance  or  disallowance,  specifying  therein  by  a  list,  in  a 

short  and  concise  form,  the  items,  or  parts  thereof,  objected  to,  and 
the  grounds  and  reasons  for  such  objections,  and  may  thereupon  apply 
to  the  taxing  officer  to  review  the  taxation  in  respect  of  the  same  (a). 

(a)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  33  ;  the  corresponding  repealed 
rule  did  not  oblige  the  objecting  party  to  state  his  reasons  [Simmons  v.  Storer, 
14  Oh.  D.  15"4;  49  L.  J.  Ch.  121 ;  28  "W.  R.  408;  42  L.  T.  291).  A  person  not 
a  party  to  an  order  for  taxation  who  wishes  the  taxation  reviewed  should  apply 
to  have  the  order  to  tax  set  aside,  and  not  move  to  review  the  taxation  [Charlton  v. 
Charlton,  W.  N.  (1882),  183 ;  31  "W.  R.  237). 

40.  Upon  such  application  the  taxing  officer  shall  reconsider  and  Eeviewof 
review  his  taxation  upon  such  objections,  and  he  may,  if  he  shall  taxation  upon 
think  fit,  receive  further  evidence  in  respect  thereof,  and,  if  so  re- 
quired, by  either  party,  he  shall  state  either  in  his  certificate  of  taxa- 
tion or  allocatur,  or  by  reference  to  such  objection,  the  grounds  and 

reasons  of  his  decision  thereon,  and  any  special  facts  or  circumstances 
relating  thereto  (b). 

(J)  This  rule  is  from  Cons.  Ord.  XL.  r.  34. 
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41.  Any  party  who  may  be  dissatisfied  witli  the  certificate  or  alloca- 
tur of  the  taxing  officer,  as  to  any  item  or  part  of  an  item  which  may 
have  been  objected  to  as  aforesaid,  may  within  fourteen  days  from  the 
date  of  the  certificate  or  allocatur,  or  such  other  time  as  the  Court  or 
judge,  or  taxing  officer,  at  the  time  he  signs  his  certificate  or  allocatur, 
may  allow,  apply  to  a  judge  at  chambers  for  an  order  to  review  the 
taxation  as  to  the  same  item  or  part  of  an  item,  and  the  judge  may 
thereupon  make  such  order  as  the  judge  may  think  just ;  but  the  cer- 
tificate or  allocatur  of  the  taxing  officer  shall  be  final  and  conclusive 
as  to  all  matters  which  shall  not  have  been  objected  to  in  manner 
aforesaid  (c). 

(c)  This  rule  is  from  Cons.  Ord.  XL.  r.  35. 

A  re-taxation  will  in  no  case  be  directed  if  the  items  alleged  to  be  overcharged 
do  not  amount  to  forty  shillings  {Newton  v.  Boodle,  4  C.  B.  359) ;  and  on  an  appli- 
cation to  review,  the  amount  must  be  stated  (Re  Searden,  9  Exch.  210) ;  and  the 
items  alleged  to  have  been  improperly  allowed  or  disallowed  must  be  specified  (ij« 
Congreve,  4  Beav.  87) .  A  taxation  of  costs  cannot  be  reviewed  on  a  point  not  raised 
before  the  taxing  master  {Scorfield  v.  Jones,  18  Sol.  J.  86).  Unless  there  has  been 
some  very  gross  overcharge  (Smith  v.  Buller,  19  Eq.  473),  the  Court,  on  an  appUoa- 
tion  to  review,  will  only  determine  questions  whiob  involve  some  principle,  and  not 
those  relating  to  quantum  only,  which  will  be  left  to  the  discretion  of  the  taxing 
master  (Ee  Catlin,  18  Beav.  508  ;  Friend  v.  Solly,  10  Beav.  329  ;  Se  Congreve,  4  Beav. 
87  ;  Turner  v.  Turner,  7  W.  R.  573  ;  Re  Subbard,  23  Beav.  481  ;  Att.-Gen.  v.  Lord 
Carrington,  6  Beav.  454  ;  Ahop  v.  Lord  Oxford,  1  M.  &  K.  564  ;  Att.-Gen.  v. 
Drapers'  Co.,  9  Eq.  69  ;  Re  Mortimer,  Ir.  R.  4  Eq.  _96  ;  18  W.  R.  367).  And  the 
discretion  of  the  taxing  master  applies  not  only  to  iSie  quantum  but  to  the  quoties, 
e.g.,  in  the  case  of  interviews,  to  the  number  of  interviews  as  well  as  to  the  amount 
to  be  allowed  for  each  (Re  JBrown,  4  Eq.  464) .  Where,  however,  there  had  been 
some  irregularity  in  the  proceedings  before  the  taxing  master  [Fenton  v.  Criclcett,  3 
Mad.  496),  or  where  coats  had  been  wrongly  omitted  from  taxation  (Greenwood  v. 
Chwrehill,  14  Beav.  160),  or  taxed  on  the  higher  instead  of  on  the  lower  scale 
(Paddon  v.  Winch,  20  Eq.  449),  or  where  the  master  refused  to  allow  any  costs  in 
respect  of  a  particular  proceeding  (Heming  v.  Zeifchildi  8  W.  R.  352,  affirmed  on 
appeal,  9  W.  R.  174),  •flie  taxation  was  ordered  to  be  reviewed ;  see  also  R.  v. 
L.  C.  ^  D.  Ry.  Co.,  12  Jur.  N.  S.  230  ;  Gilbert  v.  Guignon,  21  W.  R.  746.  Where 
the  objections  were  carried  in  before  the  certificate  was  filed,  but  were  not  pro- 
ceeded with,  it  was  held  that  the  Court  in  exercise  of  its  general  jurisdiction  over 
its  officers  could  order  the  taxation  to  be  reviewed  (Kmrick  v.  Wood,  W.  N.  (1870), 
216). 

Where,  in  taxing  costs  at  law,  the  common  law  master  referred  equity  matters  to 
a  Chancery  taxing  master,  an  application  to  review  such  taxation  was  refused  (Re 
Lett,  low.  R.  6). 

It  is  not  the  province  of  the  taxing  master  to  deal  with  any  but  ordinary  costs  : 
any  other  question  which  arises  must  be  dealt  with  by  the  judge  in  chambers 
(Turner  v.  Turner,  7  W.  R.  573  ;  King  y.  Savery,  8  De  a.  M.  &  G.  311).  Thus  the 
master  has  no  jurisdiction  to  inquire  into  the  propriety  of  a  compromise  entered  into 
between  the  solicitor  and  the' client  which  the  client  has  not  sought  to  impeach  (Re 
Catlin,  18  Beav.  511),  and  his  doing  so  wiU  be  a  ground  for  reviewing  the  taxation 
(ibid.).  In  Graham  v.  Wickham,  34  L.  J.  Ch.  220  ;  11  Jur.  N.  S.  168  ;  13  W.  R. 
396  ;  12  Lr.  T.  39,  it  was  held  that  the  taxing  master  might  allow  executors- their 
costs  of  litigation,  though  no  direction  was  given  in  the  suits  in  which  such  costs 
were  incurred  that  they  should  be  so  allowed. 

Where  the  applicant  had  not  taken  proper  steps  to  satisfy  the  master  when  the 
matter  was  in  his  ofSce,  he  waa,  though  successful  on  his  application  to  review, 
ordered  to  pay  the  costs  of  the  application  (Sturge  v.  Bimsdale,  9  Beav.  170).  Wiere 
the  taxation  was  upheld  in  some  respects,  and  ordered  to  be  reviewed  in  others,  no 
costs  were  given  (Re  Catlin,  18  Beav.  608).  See,  too.  Re  Whalley,  20  Beav.  678 ; 
Re  Colquhomi,  5  De  Gr.  M.  &  G-.  35  ;  1  Sm.  &  Griff.  App.  1 ;  Re  London,  Birmingham 
and  Bucks  Ry.  Act,  6  W.  R.  141, 
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42.  Such  application  shall  be  heard  and  determined  by  the  judge 
upon  the  evidence  which  shall  have  been  brought  in  before  the  taxing 
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officer,  and  no  further  evidence  shall  be  received  upon  the  hearing    Ord.  LXV. 
thereof,  unless  the  judge  shall  otherwise  direct  {d). 

{d)  This  rule  is  from  Cons.  Ord.  XL.  r.  36.     See  note  to  last  rule. 

4'3.  When  a  writ  of  summons  for  the  commencement  of  an  action  Fees,  &o.  in 
shall  be  issued  from  a  district  registry,  and  when  an  action  proceeds  a^^^ragis- 
in  a  district  registry,  all  fees  and  allowances,  and  rules  and  directions  tries. 
relating  to  costs,  which  would  be  applicable  to  such  proceeding  if  the 
writ  of  summons  were  issued  at  the  central  office,  and  if  the  action 
proceeded  in  London,  shall  apply  to  such  writ  of  summons  issued  from 
and  other  proceedings  in  the  district  registry  (dd). 

[dd)  See  Wilson  v.  Alltree,  27  Ch.  D.  242. 

44.  No  retaining  fee  to  counsel  shall  be  allowed  on  taxation  as  Retaining 
between  party  and  party.  *^^- 

45.  Eees  for  conferences  are  not  to  be  allowed  in  any  cause  or  matter  Conferences. 
in  addition  to  the  solicitor's  and  counsel's  fees  for  drawing  and  settling, 

or  perusing  any  pleadings,  affidavits,  deeds,  or  other  proceedings  or 
abstracts  of  title,  or  for  advising  thereon,  unless  it  shall  appear  to  the 
taxing  officer  for  some  special  reason  that  a  conference  was  necessary 
or  proper. 

46.  In  any  case  in  which  under  rule  12  of  this  order  the  scale  of  Costs' of  one 
costs  in  County  Courts  is  applicable,  the  costs  of  briefing  more  than  <50"°sel. 
one  counsel  shall  not  be  allowed,  unless  the  taxing  officer  shall,  for 

special  reasons,  be  of  opinion  that  briefing  more  than  one  counsel  was 
proper. 

47.  Where   the   costs   of  retaining  two  counsel  may  properly  be  Costs  of  two 
allowed,  such  allowance  may  be  made  although  both  such  counsel  may  """^^l- 
have  been  selected  from  the  outer  bar  (e). 

(«)  TUs  is  taken  from  Cons.  Ord.  XL.  r.  20.   The  costs  of  two  counsel  should  Number  of 
be  allowed  in  all  ordinary  cases  [Llanover  v.  Somfray,  W.  N.  (1884),  134  ;   Cooke  v.   counsel 
Turner,  12  Sim.  649  ;  Stevens  v.  Zord  Newhorough,  11  BeaT.  403  ;  Sturge  v.  Dimsdale,   allowed. 
9  Beav.   170 ;  but  see  Friend  v.   Solly,   10  Beav.  329 ;   Yearsley  v.    Tearsley,   19 
Beav.  1). 

The  costs  of  a  third  counsel  will  not  be  allowed,  as  between  party  and  party, 
except  under  very  special  eircumstanees ;  see  Fearce  v.  Lindsay,  1  De  Gr.  P.  &  J.  577  ; 
Kirkwood  v.  Webster,  9  Ch.  D.  239  ;  Wentworth  v.  Lloyd,  2  Eq.  607  ;  Morgan  & 
Wurtzburg  on  Costs,  p.  491  et  seg.,  where  the  oases  are  collected.  -Ajxd  even  ia  a 
solicitor  and  client  taxation  the  general  rule  is  to  allow  only  the  costs  of  two  {Friend 
y.  Solly,  10  Beav.  329 ;  Dovming  College  Case,  3  My.  &  Cr.  474).  The  mere  fact  of 
a  junior  having  been  appointed  a  Queen's  counsel  is  not  a  sufficient  reason  for 
aUowing  the  costs  of  three  counsel  [Mem.  10  Ch.  540) ;  and  see,  further,  as  to  fees 
to  counsel,  rr.  15,  16,  and  notes  thereto,  ante,  p.  551 ;  Morgan  &  'Wurtzburg,  489 — 
497. 

48.  As  to  refresher  fees,  when  any  cause  or  matter  is  to  be  tried  or  Refreshers. 
heard  upon  vivd  voce  evidence  in  open  Court,  if  the  trial  shall  extend 
over  more  than  one  day,  and  shall  occupy  either  on  the  first  day  only, 
or  partly  on  the  first  and  partly  on  a  subsequent  day  or  days,  more 
than  five  hours,  without  being  concluded,  the  taxing  officer  may  allow, 
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Ord.  LXV.    for  every  clear  day  subsequent  to  that  on  which  the  five  hours  shall 
have  expired,  the  following  fees : — 

To  the  leading  counsel from  5  to  10  guineas. 

To  the  second,  if  three  counsel    „     3  to    7        ,, 

To  the  third,  if  three  counsel,  or  the 

second,  if  only  two    ,,     3  to    5        ,, 

The  like  allowances  may  he  made  where  the  evidence  in  chief  is  not 

*  Sic.  taken  vivd  voce,  if  the  trial  on  *  hearing  shall  he  suhstantially  prolonged 

beyond  such  period  of  five  hours,  to  be  so  computed  as  aforesaid,  by 

the  cross-examination  of  witnesses  whose  affidavits  or  depositions  have 

been  used  (ee). 

{eej  Term  refreslierS  may  also  be  aUo-wed  (Levetus  v.  Newton,  28  Sol.  J.  166). 

Costs  pre-  49.  Where  a  cause  or  matter  shall  not  be  brought  on  for  trial  or 

inoiureZ  hearing,  the  costs  of  and  consequent  on  the  preparation  and  delivery 

of  briefs  shall  not  be  allowed  if  the  taxing  officer  shall  be  of  opinion 

that  such  costs  were  prematurely  incurred  (/). 

(/)  See  Harrison  v.  Leutner,  16  Ch.  D.  559 ;   Thomas  v.  Falin,  21  Oh.  D.  360. 

Costs  of  cause  50.  Where  a  cause  or  matter  which  stands  for  trial  is  called  on  to 
defect  on  part  ^^  tried,  but  cannot  be  decided  by  reason  of  a  want  of  parties  or  other 
of  plaintiff,  defect  on  part  of  the  plaiutiff,  and  is  therefore  struck  out  of  the  paper, 
down.  *^'l  t^6  same  cause  is  again  set  down,  the  defendant  shall  be  allowed 

the  taxed  costs  occasioned  by  the  first  setting  down,  although  he  does 

not  obtain  the  costs  of  the  cause  or  matter  {g). 
iff)  This  rule  is  from  Cons.  Ord.  XL.  i'.  21. 

Ooimsers  51  _  rjij^g  following  fees  are  to  be  allowed  to  counsel's  clerks  : — 

"*"    ■                                                                                                           £  s.  d. 

Upon  a  fee  under  5  guineas  0  2  6 

5  guineas  and  under  10  guineas    0  5  0 

10  guineas  and  under  20  guineas 0  10  0 

20  guineas  and  under  30  guineas 0  15  0 

30  guineas  and  under  50  guineas 1  0  0 

50  guineas  and  upwards,       per  cent 2  10  0 

On  consultations,  senior's  clerk 0  5  0 

On  consultations,  junior's  clerk , 0  2  6 

On  conferences      0  5  0 

On  retainers  (where  allowed) : — 

General  retainer 0  10  6 

Common  retainer 0  2  6 

Pees  to  te  52.  No  fee  to  counsel  shall  be  allowed  on  taxation  unless  vouched 

vouched.  -u     i  •      •        i         ,rs 

by  his  signature  (A). 

(A)  This  rule  is  not  retrospective  {Ferks  v.  Gillott,  W.  N.  (1883),  189). 

Office  copy  of       53.  In  cases  in  which  an  original  affidavit  can  be  used,  and  to 
da^""^^*"     ^^'''^  Order  XXXVIII.  r.  15.  applies,  it  shall  not  be  necessary  to 
take  an  office  copy. 
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64.  It  shall  not  be  necessary  to  take  an  office  copy  of  an  affidavit  of  Ord.  ixy. 
discovery  of  documents,  and  the  copy  delivered  by  the  party  filing  it  of  affidavit  of 
may  be  used  as  against  such  party.  discovery  of 

55.  Where,  in  proceedings  before  the  taxing  officer,  any  party  is  J'""™^'^  ^• 
^   -u       1  ii.ji  X  xt.  5i         '       J   i^      J        Neglect,  &o. 
guilty  ot  neglect  or  delay,  or  puts  any  other  pai-ty  to  any  unnecessary  m  proceedings 

or  improper  expense  relative  to  such  proceedings,  the  taxing  officer  before  taxing 

may  direct  such  party  or  his  soUoitor  to  pay  such  costs  as  he  may 

think  proper,  or  deal  with  them  under  Eegulation  21. 

56.  Where  in  any  cause  or  matter  any  bill  of  costs  is  directed  to  be  On  taxation 
taxed  for  the  purpose  of  being  paid  or  raised  out  of  any  fund  or  pro-  out  ^^a'fmd 
perty,  the  taxing  officer  may,  if  he  shaU  consider  there  is  a  reasonable  taxiag  master 
ground  for  so  doing,  require  the  solicitor  to  deliver  or  send  to  his  f^^^-If^T^^ 
clients,  or  any  of  them,  free  of  charge,  a  copy  of  such  biU,  or  any  deliver  copy 
part  thereof,  previously  to  such  officer  completing  the'  taxation  thereof,  °?.  ^^  *°  *^® 
accompanied  by  any  statement  such  officer  may  direct,  and  by  a  letter 
informing  such  client  that  the  bUl  of  costs  has  been  referred  to  the 

taxing  officer,  giving  his  name  and  address  for  taxation,  and  wUl  be 
proceeded  with  at  the  time  the  officer  shall  have  appointed  for  this 
purpose,  and  such  officer  may  suspend  the  taxation  for  such  time  as  he 
may  consider  reasonable. 

57.  The  taxing  officer  shall  have  power  to  Hmit  or  extend  the  time  Taxingmaster 
for  any  proceeding  before  him,  and  where,  by  any  general  order,  or  ^^g^^J^™ 
any  order  of  the  Court  or  a  judge,  a  time  is  appointed  for  any  proceed-  for  proceed- 
ing before  or  by  a  taxing  officer,  unless  the  Court  or  judge  shall  ^gs  before 
otherwise  direct,  such  officer  shall  have  power  from  time  to  time  to 

extend  the  time  appointed  upon  such  terms  (if  any)  as  the  justice  of 
the  case  may  require,  and  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  the  time  appointed,  it  shall  not  be 
necessary  to  make  a  certificate  or  order  for  this  purpose,  unless  re- 
quired for  any  special  purpose. 

58.  Every  bill  of   costs  which  shall  be  left  for  taxation  shall  be  Endorsement 
endorsed  with  the  name  and  address  of  the  solicitor  by  whom  it  is  so  °^J^^  °* 

'left,  and  also  the  name  and  address  of  the  solicitor,  if  any,  for  whom 
he  is  agent,  including  any  solicitor  who  is  entitled  or  intended  to  par- 
ticipate in  the  costs  to  be  so  taxed. 


OEDEE  LXVI. 

Notices,  Peinting,  Papee,  Copies,  Opfice  Copies,  MmrTEs,  &c. 

1.  AU  notices  required  by  these  rules  shall  be  in  writing,  unless  Notices  to  be 
expressly  authorised  by  the  Court  or"  a  judge  to  be  given  orally.  ^  writing, 

2.  All  accounts,  copies,  and  papers  left  at  chambers,  shall  be  written  Accounts, 

upon  foolscap  paper,  bookwise,  unless  the  nature  of  the  document  ^am^e^*t 

renders  it  impracticable  («').  be  written  on 

foolscap, 
(i)  This  is  taken  from  Regulations  as  to  Business,  August  8,  1857,  r.  17.  bookwise. 

M.  0  0 
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Ord.  LXVI. 

Paper  and 
printing. 


Affidavits  ia 
print  or 
manuscript. 

Piled  deposi- 
tion to  he 
printed. 

Depositions 
and  affidavits 
previously 
used. 

Eules  ■where 
pleadings,  &c. 
are  to  be 
printed  and 
office  copies  to 
be  taken  : 

Printing. 


Delivery  of 
copy  for 
printing. 

Fumisliing 
printed  copies 
to  other  party. 


Payment  for 
copies. 


Charge  for 
written  copy. 


Office  copy. 


Production  of 
office  copy. 


Furnishing 

written 

copies. 


3.  Proceedings  required  to  be  printed  shall  be  printed  on  cream 
wove  machine  drawing  foolscap  folio  paper,  19  lbs.  per  mill  ream,  or 
thereabouts,  in  pica  type  leaded,  with  an  ianer  margin  about  three 
quarters  of  an  inch  wide,  and  an  outer  margin  about  two  inches  and  a 
half  wide. 

4.  Any  affidavit  may  be  sworn  to  either  in  print  or  in  manuscript, 
or  partly  in  print  and  partly  in  manuscript. 

5.  Where  any  written  deposition  of  a  witness  has  been  filed,  such 
deposition  shall  be  printed,  unless  otherwise  ordered. 

6.  The  rules  of  Court  as  to  printing  depositions  and  affidavits  to  be 
used  on  a  trial  shall  not  apply  to  depositions  and  affidavits  which 
have  previously  been  used  upon  any  proceeding  without  having  been 
printed. 

7.  "Where,  pursuant  to  these  rules,  any  pleading,  notice,  special 
case,  petition  of  right,  deposition,  or  affidavit  is  to  be  printed,  and 
where  any  printed  or  other  office  copy  of  any  such  document  is  to  be 
taken,  the  following  regulations  shall  be  observed : 

(a)  The  party  on  whose  behalf  the  deposition  or  affidavit  is  taken 

and  filed  is  to  print  the  same  in  the  manner  provided  by 
rule  3  of  this  order : 

(b)  To  enable  the  party  printing,  to  print  any  deposition  or  affidavit, 

the  officer  with  whom  it  is  filed  shall  on  demand  deliver  to 
such  party  a  copy  written  on  draft  paper  on  one  side  only : 

(c)  The  party  printing  shall,  on  demand  in  writing,  furnish  to  any 

other  party  any  number  of  printed  copies,  not  exceeding  ten, 
upon  payment  therefor,  at  the  rate  of  Id.  per" folio  for  one 
copy,  and  ^d.  per  folio  for  every  other  copy  : 

(d)  As  between  a  solicitor  delivering  any  printed  copies  and  his 

client,  credit  shall  be  given  by  the  solicitor  for  the  whole 
amount  payable  by  any  other  party  for  such  printed  copies : 

(e)  The  party  entitled  to  be  furnished  with  a  print  shall  not  be 

allowed  any  charge  in  respect  of  a  written  copy,  unless  the 
Court  or  a  judge  shall  otherwise  direct : 
•  "(f )  Except  as  provided  by  Ord.  LV.  r.  48,  the  party  by  or  on  whose 
behalf  any  deposition,  affidavit,  or  certificate  is  filed  shall 
leave  a  copy  with  the  officer  with  whom  the  same  is  filed, 
who  shall  examine  it  with  the  original  and  mark  it  as 
an  office  copy ;  such  copy  shall  be  a  copy  printed  as  above 
provided  where  such  deposition  or  affidavit  is  to  be  printed : 

(g)  The  party  or  soHoitor  who  has  taken  any  printed  or  written 
'  office  copy  of  any  deposition  or  affidavit  is  to  produce  the 
same  upon  every  proceeding  to  which  the  same  relates : 

(h)  Where  any  party  is  entitled  to  a  copy  of  any  deposition,  affi- 
davit, proceeding,  or  document  filed  or  prepared  by  or  on 
behalf  of  another  party,  which  is  not  required  to  be  printed, 
such  copy  shall  be  furnished  by  the  party  by  or  on  whose 
behalf  the  same  has  been  filed  or  prepared : 
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(i)  The  party  requiring  any  such,  copy,  or  his  solicitor,  is  to  make    Ord.  LXVI. 
a  written  application  to  the  party  by  whom  the  copy  is  to  be  j^npiioation 
furnished,  or  his  solicitor,  with  an  undertaking  to  pay  the  for  copy,  how 
proper  charges,  and  thereupon  such  copy  is  to  be  made  and  °^*'*^- 
ready  to  be  delivered  at  the  expiration  of  twenty-four  hours 
after  the  receipt  of  such  request  and  undertaking,  or  within 
such  other  time  as  the  Court  or  a  judge  may  in  any  case 
direct,  and  is  to  be  furnished  accordingly  upon  demand  and 
payment  of  the  proper  charges  : 

( j)  In  the  case  of  an  ex  parte  application  for  an  injunction  or  writ  Ex  parte  ap- 
of  ne  exeat  regno,  the  party  making  such  application  is  to  P™^*'9P 
furnish  copies  of  the  affidavits  upon  which  it  is  granted  upon  ne  exeat. 
payment  of  the  proper  charges  immediately  upon  the  receipt 
of   such  written  request  and  undertaking  as  aforesaid,  or 
within  such  time  as  may  be  specified  in  such  request,  or  may 
have  been  directed  by  the  Court  or  a  judge : 

(k)  It  shall  be  stated  in  a  note  at  the  foot  of  every  affidavit  filed  on  Foot  note  to 
whose  behalf  it  is  so  filed,  and  such  note  shall  be  printed  on  afada-rit. 
every  printed  copy  of  an  affidavit  or  set  of  affidavits,  and 
copied  on  every  office  copy  and  copy  furnished  to  a  party  : 

(1)  The  name  and  address  of  the  party  or  solicitor  by  whom  aay  Party  fur- 
copy  is  furnished  is  to  be  indorsed  thereon  in  like  manner  as  "^  i^g°  1-°°^'^ 
upon  proceedings  in  Court,  and  such  party  or  solicitor  is  to  sponsible  for 
be  answerable  for  the  same  being  a  true  copy  of  the  original,  ^^  aoouraoy. 
or  of  an  office  copy  of  the  original,  of  which  it  purports  to  be 
a  copy,  as  the  case  may  be  : 

(m)  The  folios  of  all  printed  and  written  office  copies,  and  copies  Tolios  to  be 
delivered  or  furnished  to  a  party,  shall  be  numbered  con-  iiumbered, 
secutively  ia  the  margin  thereof,  and  such  written  copies 
shall  be  written  in  a  neat  and  legible  manner  on  the  same 
paper  as  in  the  case  of  printed  copies : 

(n)  In  case  any  party  or  solicitor  who  shall  be  required  to  furnish  Refusal  to 

any  such  written  copy  as  aforesaid  shall  either  refuse  or,  for  *'"™^^  '^V7- 
twenty-four  hours  from  the  time  when  the  application  for 
such  copy  has  been  made,  neglect  to  furnish  the  same,  the 
person  by  whom  such  application  shall  be  made  shall  be  at 
liberty  to  procure  an  office  copy  from  the  office  in  which  the 
original  shall  have  been  filed,  and  in  such  case  no  costs  shall 
be  payable  to  the  solicitor  so  making  default  in  respect  of  the 
copy  so  applied  for : 

(o)  Where,  by  any  order  of  the  Court  (whether  of  appeal  or  other-  Costs  of  print- 
wise)  or  a  judge,  any  pleading,  evidence  or  other  docimient  is  ^|  ^ '^^'^^ '^ '^^ 
ordered  to  be  printed,  the  Court  or  judge  may  order  the 
expense  of  printing  to  be  borne  and  allowed,  and  printed 
copies  to  be  furnished  by  and  to  such  parties  and  upon  such 
terms  as  shall  be  thought  fit. 

[Rules  8  and  9  apply  only  to  Admiralty  actions.] 
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Original 
order,  when 
to  be  shown. 

Service  other 
than  personal, 
how  effected. 


Notices  from 
any  office  of 
Court  may  be 


Where  no 
appearance. 


Personal  ser- 
vice, how 
effected. 


Substituted 
service. 


Service  on 
authorised 
solicitor. 


OEDEE  LXVII. 
I.  Sebvice  of  Oedees,  &c. 

1.  Except  in  the  case  of  an  order  for  attaclunent,  it  sliaU  not  be 
necessary  to  the  regular  service  of  an  order  that  the  original  order 
be  shown  if  an  office  copy  of  it  be  exhibited. 

2.  All  writs,  notices,  pleadings,  orders,  summonses,  warrants  and 
other  documents,  proceedings  and  written  communications  in  respect 
of  which  personal  service  is  not  requisite  shall  be  sufficiently  served  if 
left  within  the  prescribed  hours,  at  the  address  for  service  of  the  person 
to  be  served  as  defined  by  Ords.  IV.  and  XII.,  with  any  person  resident 
at  or  belonging  to  such  place  (A). 

(k)  Where  there  was  no  one  at  the  address  for  service  but  a  housekeeper,  who 
refused  to  receive  documents,  and  a  summons  was  left  in  the  letter-box,  it  was  held 
that  the  service  was  bad  {Jiminea  v.  Owen,  W.  N.  (1883),  232). 

3.  Notices  sent  from  any  office  of  the  Supreme- Court  may  be  sent  by 
post ;  and  the  time  at  which  the  notice  so  posted  would  be  delivered  in 
the  ordinary  course  of  post  shall  be  considered  as  the  time  of  service 
thereof,  and  the  posting  thereof  shall  be  a  sufficient  service. 

4.-  "Where  no  appearance  has  been  entered  for  a  party,  or  where  a 
party  or  his  solicitor,  as  the  case  may  be,  has  omitted  to  give  an 
address  for  service  as  required  by  Ords.  IV.  and  XII.,  all  writs, 
notices,  pleadings,  orders,  summonses,  warrants,  and  other  documents, 
proceedings,  and  written  communications  in  respect  of  which  personal 
service  is  not  requisite  may  be  served  by  filing  them  with  the  proper 
officer, 

5.  Where  personal  service  of  any  writ,  notice,  pleading,  order, 
summons,  warrant,  or  other  document,  proceeding,  or  written  com- 
munication is  required  by  these  rules  or  otherwise,  the  service  shall  be 
efEected  as  nearly  as  may  be  in  the  manner  prescribed  for  the  personal 
service  of  a  writ  of  summons. 

6.  Where  personal  service  of  any  writ,  notice,  pleading,  summons, 
order,  warrant,  or  other  document,  proceeding,  or  written  communica- 
tion is  required  by  these  rules  or  otherwise,  and  it  is  made  to  appear 
to  the  Court  or  a  judge  that  prompt  personal  service  cannot  be  efEected, 
the  Court  or  judge  may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service  by  letter,  public 
advertisement,  or  otherwise,  as  may  be  just  (Z). 

(I)  As  to  service  abroad,  see  Van  der  Kan  v.  AshwoHh,  W.  N.  (1884),  58.  See 
also  Ord.  IX.  i.  2,  and  note  thereto,  ante,  p.  316. 

7.  Where  a  party  after  having  sued  or  appeared  in  person  has  given 
notice  in  writing  to  the  opposite  party  or  his  solicitor,  through  a 
solicitor,  tha,t  such  solicitor  is  authorised  to  act  in  the  cause  or  matter 
on  his  behalf,  all  writs,  notices,  pleadings,  summonses,  orders, 
warrants,  and  other  documents,  proceedings,  and  written  communica- 
tions which  ought  to  be  delivered  to  or  served  upon  the  party  on  whose 
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behalf  the  notice  is  given  shall  thereafter  he  delivered  to  or  served  Ord.  LXVII. 
upon  such  solicitor. 

8.  Where  a  person  who  is  not  a  party  appears  in  any  proceeding  Service  on 
either  before  the  Court  or  in  chambers,  service  upon  the  soUcitor  in  ^^^  °°*  ^ 
London  by  whom  such  person  appears,  whether  such  solicitor  act  as 
principal  or  agent,  shall  be  deemed  good  service  except  in  matters  re- 
quiring personal  service. 

9.  Affidavits  of  service  shall  state  when,  where,  and  how  and  by  Affidavit  of 
whom,  such  service  was  effected.  service. 

[Rules  10 — 14  apply  only  to  Admiralty  actions.] 

[Ord.  LXVIII.  appUea  only  to  Crown,  Revenue,  and  Matrimonial  Cases.] 


OEDEE  LXIX. 

Akeest  of  Defendant  tjndeb  Sect.  6  of  the  Debtors  Act,  1869. 

1.  An  order  to  arrest  under  the  6th  section  of  the  Debtors  Act,  1869  Eorm  of  order, 
(which  shall  be  in  the  Form  No.  31  in  Appendix  K.,  with  such  varia- 
tions as  circumstances  may  require),  shall  be  made  upon  affidavit  and 

ex  parte  ;  but  the  defendant  may  at  any  time  after  arrest  apply  to  the 
Court  or  a  judge  to  rescind  or  vary  the  order  or  to  be  discharged  from 
custody,  or  for  such  other  relief  as  may  be  just  (m). 

{m)  As  to  the  Debtors  Act,  1869,  see  mte,  p.  187.    For  this  form,  see  infra. 

2.  An  order  to  arrest  shall  before  delivery  to  the  sheriff  be  indorsed  Indorsement 
with  the  plaintiff's  address  for  service  as  required  by  Ord.  IV.  rr.  1 

and  2.  Concurrent  orders  may  be  issued  for  arrest  in  different  counties. 
The  sheriff  or  other  officer  executing  the  order  shall  be  entitled  to  the 
same  fees  as  heretofore. 

3.  The  security  to  be  given  by  the  defendant  may  be  a  deposit  in  Mode  of 
Court  of  the  amount  mentioned  in  the  order,  or  a  bond  to  the  plaintiff  ^7"^  ^^°^" 
by  the  defendant  and  two  sufficient  sureties  (or  with  the  leave  of  the 

Court  or  a  judge  either  one  surety  or  more  than  two),  or,  with  the 
plaintiff's  consent,  any  other  form  of  security.  The  plaintiff  may, 
within  four  days  after  receiving  particulars  of  the  names  and  addresses 
of  the  proposed  sureties,  give  notice  that  he  objects  thereto,  stating 
in  the  notice  the  particulars  of  his  objections.  In  such  case  the 
sufficiency  of  the  security  shall  be  determined  by  a  master  who  shall 
have  power  to  award  costs  to  either  party.  It  shall  be  the  duty  of 
the  plaintiff  to  obtain  an  appointment  for  that  purpose,  and  unless  he 
do  so  within  four  days  after  giving  notice  of  objection,  the  security 
shall  be  deemed  sufficient. 

4.  The  money  deposited,    and  the   security,    and  aU  proceedings  Security  to  be 
thereon,  shaU  be  subject  to  the  order  and  control  of  the  Court  or  a  orJer°of*° 
judge.  '  Court. 

5.  Unless  otherwise  ordered,  the  costs  of  and  incidental  to  an  order  Costs. 
of  arrest,  shall  be  costs  in  the  cause. 
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Ord.  LXIX. 

Payment  into 
Court. 


6.  Upon  payment  into  Court  of  the  amount  mentioned  in  tlie  order, 
a  receipt  Bhall  be  given;  and  upon  receiving  tlie  tond  or  other 
security,  -a  certificate  to  that  effect  shall  he  given,  signed  or  attested 
by  the  plaintiff's  solicitor  if  he  have  one,  or  by  the  j)laintiff,  if  he  sue 
in  person.  The  delivery  of  such  receipt,  or  a  certificate  to  the  sheriff 
or  other  officer  executing  the  order,  shall  entitle  the  defendant  to  be 
discharged  out  of  custody. 
Date  of  arrest  7.  The  sheriff  or  other  officer  named  in  an  order  to  arrest  shall, 
on  the^OTdef'^  within  two  days  after  the  arrest,  indorse  on  the  order  the  true  date 
of  such  arrest. 


Non-compli- 
anoe  with 
rules. 


Power  to  dis- 
pense with 
strictness  of 
rules. 

Waiver  of 
irregularfby. 


Application 
to  set  aside  for 
irregularity. 

Objeotions 
must  be 
stated. 

Costs. 


OEDEE  LXX. 

ErPECT  OF  NON-COMPLLAWCE. 

1.  Non-compHance  with  any  of  these  rules,  or  with  any  rule  of  prac- 
tice for  the  time  being  in  force,  shall  not  render  any  proceedings  void 
unless  the  Court  or  a  judge  shall  so  direct,  but  such  proceedings  may 
be  set  aside  either  wholly  or  in  part  as  irregular,  or  amended,  or  other- 
wise dealt  with  in  such  manner  and  upon  such  terms  as  the  Court  or 
judge  shall  think  fit  («). 

(«)  This  rule  enables  the  Court  to  do  justice  without  regard  to  technicalities 
{Dnwson  V.  Beeson,  22  Ch.  D.  504). 

It  was  held  under  the  old  practice  that  an  order  irregularly  obtained  must  be  pro- 
perly discharged,  and  could  not  be  treated  as  a  nullity.  See  Wilhina  v.  Stevens, 
10  Sim.  617 ;  Blake  v.  Blalce,  7  Beav.  514 ;  Fennings  v.  Kumphrey,  i  Beav.  1 ; 
Chuck  ^r.  Cremer,2'Bh.\l3. 

But  where  a  notice  of  motion  was  irregularly  given  it  was  held  that  the  parties  to 
whom  it  was  given  need  not  have  appeared  upon  the  motion,  and  they  were  not 
allowed  their  costs  of  doing  so  [Vaulmey  v.  Shuttleworth,  1  Ex.  D.  53  ;  34  L.  T.  357). 

As  to  the  power  to  dispense  with  the  strict  requirements  of  the  general  orders, 
where  juBtioe  requires,  see  Smith  v.  Baker,  2  H.  &  M.  498  ;  Ferrand  v.  Mayor  of 
Bradford,  8  De  &.  M.  &  G.  93  ;  Betts  v.  De  Vitre,  15  W.  E.  701  ;  Fe  Butchinson, 
W.  N.  (1867),  49  ;  Ee  Snell,  19  W.  K.  1000 ;  and  the  rules  must  not  be  construed 
too  strictly  in  bad  faith  {Taliot  v.  Keay,  8  Eq.  610). 

An  irregularity  may  be  waived  by  tihe  otlier  side  ;  see  KettUwell  v.  Barstow,  10 
Eq.  210  ;  but  an  application  to  restore  a  suit  which  was  dismissed  after  an  order  to 
speed,  was  refused  {Burkinshaw  v.  Wilson,  12  Eq.  103). 

2.  No  application  to  set  aside  any  proceeding  for  irregularity  shall 
be  allowed  unless  made  within  reasonable  time,  nor  i£  the  party 
applying  has  taken  any  fresh  step  after  knowledge  of  the  irregularity. 

3.  Where  an  application  is  made  to  set  aside  proceedings  for  irre- 
gularity, the  several  objections  intended  to  be  insisted  upon  shall  be 
stated  in  the  summons  or  notice  of  motion. 

4.  When  a  summons  is  taken  out  to  set  aside  any  process  or  pro- 
ceeding for  irregularity  with  costs,  and  the  summons  is  dismissed 
generally  without  any  special  direction  as  to  costs,  it  is  to  be  under- 
stood as  dismissed  with  costs. 
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OEDEE  LXXI. 

Inteepeetation  of  Teems. 

1.  The  provisions  of  the  lOOth  seotiou  of  the  principal  Act  shall  Jud.  Act, 
apply  to  these  rules.  ^^'^^'  ^-  ^'"'• 

In  the  construction  of  these  rules,  unless  there  is  anything  in  the  Definitions. 
subject  or  context  repugnant  thereto,  the  several  words  hereinafter 
mentioned  or  referred  to  shall  have  or  include  the  meanings  fol- 
lowing : — 

"Originating  summons"  means  a  summons  hy  which  proceedings  "Originating 

are  commenced  without  writ :  summons:" 

"  Person  "  includes  a  body  corporate  or  politic :  "  Person:" 

'.'  Probate  actions  "  include  actions  and  other  matters  relating  to  the  <■  Probata 
grant  or  recall  of  probate  or  of  letters  of  administration  other  actions:" 
than  common  form  business : 
"  Proper  officer  "  means  an  officer  to  be  ascertained  as  follows  : —       "Proper 

(a)  Where  any  duty  to  be  discharged  under  the  Acts  or  these  °^°^'-' 

rules  is  a  duty  which  has  heretofore  been  discharged 
by  any  officer,  such  officer  shall  continue  to  be  the 
proper  officer  to  discharge  the  same : 

(b)  Where  any  new  duty  is  under  the  Acts  or  these  rules  to 

be  discharged,  the  proper  officer  to  discharge  the  same 

shall  be   such   officer  as   may  from  time  to  time  be 

directed  to  discharge  the  same,  in  the  case  of  an  officer 

of   the  Supreme  Court,  or  the  High  Court  of  Justice, 

or  the  Court  of  Appeal,  not  attached  to  any  Division, 

by  the  Lord  Chancellor,  and  in  the  case  of  an  officer 

attached    to    any  Division,    by   the    President   of   the 

Division,  and  in  the  case  of  an  officer  attached  to  any 

judge,  by  such  judge : 

"  Master  "  means  a  Master  of  the  Supreme  Court  of  Judicature :         "  Master:" 

"Eeceiver"  includes  consignee  or  manager  appointed  by  or  under  "Receiver:" 

an  order  of  the  Court : 

"Taxing  Officer"  means  taxing  master  in  the  Chancery  Division,  "Taxing 

and  the  master  or  person  whose  duty  it  is  to  tax  the  costs  to  be  officer:" 

taxed  in  the  other  divisions  respectively  : 

"The  Principal  Act"  means  the  Supreme  Court  of  Judicature  "Principal 

Act,  1873  :  ^0*=" 

"  The  Acts  "  means  the  Supreme  Court  of  Judicature  Acts,  1873  to  "Tlie  Acts:" 

1879,  the  Appellate  Jurisdiction  Act,  1876,  and  the  Supreme 

Court  of  Judicature  Act,  1881  : 

"Central  Office"  means  the  Central  Office  of  the  Supreme  Court  "Central 

of  Judicature.  °®°'-" 

2.  In.  these  rules,  unless  repugnant  to  the  context,  the  singular  Singular  to 

number  shall  include  the  plural,  and  the  plural  number  shall  include  inoludeplural, 
.  and  vice  versd. 

the  smgular. 
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ORDEE  LXXn. 


Annulled 
orders  not 
revived  by 
rules. 

Former 
practice. 

Vacancy  in 
office  at  Lord 
Chancellor  or 
Lord  Chief 
Justice. 


General  Etji-es. 

1.  No  order  or  rule  annulled  by  any  former  order  shall  be  revived 
by  any  of  tbese  rules,  unless  expressly  so  declared. 

2.  Where  no  other  provision  is  made  by  the  Acts  or  these  rules,  the 
present  procedure  and  practice  remain  in  force. 

3.  During  the  period  of  any  vacancy  in  the  office  of  Lord  Chancellor, 
and  when  the  great  seal  is  not  in  commission,  these  rules  shall  operate 
as  i£  wherever  the  words '"Lord  Chancellor"  are  used,  the  words 
"Lord  Chief  Justice  of  England"  were  used  ;  and  during  the  period 
of  any  vacancy  in  the  office  of  Lord  Chief  Justice  of  England,  as  if 
wherever  the  words  "Lord  Chief  Justice  of  England"  are  used,  the 
words  "Lord  Chancellor"  were  used. 
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APPENDIX  A.  ^Rt 


PAET  I. 

FORMS   OF  WRITS   OF   SUMMOKS,  &o. 

No.  1. 
General  Form  of  Writ  of  Summons. 

18     .  '[^Here  put  the  letter  and  number.'] 
In  the  High  Coui-t  of  Justice.  Between  A.  B.  Plaintiff, 

Division.  and 

0.  D.  and  E.  F.  Defendants. 
Victoria,  by  the  Grraoe  of  God,  &o. 
To  0.  D.  of  in  the  county  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered  for 
you  in  an  action  at  the  suft  of  A.  B.  ;  and  take  notice,  ttiat  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 

Witness,  RoundeU,  Earl  of  Selbome,  Lord  High  Chancellor  of  Great  Britain, 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Memorandum  to  be  subscribed  on  the  writ. 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 

thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the 

last  renewal,  including  the  day  of  such  date,  and  not  afterwards. 
The  defendant  [or  defendants']  may  appear  hereto  by  entering  an  appearance  {or 

appearances]  either  personally  or  by  solicitor  at  the  Central  OfSoe,  Royal 

Courts  of  Justice,  London. 

Indorsements  to  he  made  on  the  writ  before  issue  thereof. 

The  plaintiff's  claim  is  for,  &c. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at  ,  or,  this  writ  was 

issued  by  E.  F.,  of  ,  whose  address  for  service  is  ,  soUoitor  for  the  said 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issued  by  G.  H.,  of  ,  whose 

address  for  service  is  ,  agent  for  ,  of  ,  solicitor  for  the  said 

plaintiff,  who  resides  at  [mention  the  city,  town,  or  parish,  and  also  the  name 

of  the  street  and  number  of  the  house  of  the  plaintiff' s  residence,  if  any]. 

Indorsement  to  be  made  on  the  writ  after  service  thereof. 

This  writ  was  served  by  me  at  on  the  defendant  on  the 

day  of  18     . 

Indorsed  the  day  of  18    . 

(Signed) 


No.  2. 
Specially  Indorsed  Writ,  Order  III.,  Rule  6. 

18    .    [Sere  put  the  letter  and  number.] 
In  the  High  Court  of  Justice.  Between  Plaintiff, 

Division.  and 

Defendant. 

Victoria,  by  the  Grace  of  God,  &c.,  to  of  in  the  county  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 

inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you 

in  an  action  at  the  suit  of  .    And  take  notiae,  that  in  default  of  your  so  doing 

the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  RoundeU,  Earl  of  Selbome,  Lord  High  Chancellor  of  Great  Britain, 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and         . 
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App.  A.  N.B. — This  ■writ  is  to  be  served  within  twelve  calendar  months  from  the  date 

Pt.  I.  thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last 

renewal,  including  the  day  of  such  date,  and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  OfEce,  Royal  Courts  of  Justice, 
London. 

Statement  of  Claim : — 


The  plaintiff's  claim  is 
Place  of  trial 


Particulars : — 


(Signed) 
And  the  sum  of  £  ,  [or  such  sum  as  may  be  allowed  on  taxation,]  for 

costs.    If  the  amount  claimed  is  paid  to  the  plaintm  or  h 

solicitor  or  agent  within  four  days  from  the  service  hereof,  further  proceedings  wiU 
be  stayed. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at  ,  [or]  this  writ 

was  issued  by  E.  E.,  of  ,  whose  address  for  service  is  ,  solicitor  for  the 

said  plaintifl,  who  resides  at  ,  [or]  this  writ  was  issued  by  Gr.  H.,  of  , 

whose  address  for  service  is  ,  agent  for  ,  of  ,  solicitor  for  the 

said  plaintiff,  who  resides  at 

This  writ  was  served  by  me  at  on  the  defendant  on  the 

day  of  18    . 

Indorsed  the  _         day  of  18    . 

(Signed) 
(Address) 


No.  3. 
Writ  for  Issue  from  District  Registry. 

18    .     [Sere  put  the  Utter  and  numher.] 

In  the  High  Court  of  Justice.  Between  Plaintiff, 

Division.  and 

Defendant. 
[MANCBESTBB)  DiSTEIOT  ReoMIEY. 

Victoria,  by  the  Grrace  of  God,  &c.,  to  of  in  the  of 

■We_  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for 
you  in  an  action  at  the  suit  of  .    And  take  notice,  that  in  default  of  your  so 

doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 

Witness,  RoundeU,  Earl  of  Selbome,  Lord  High  Chancellor  of  Great  Britain, 
the  day  of         in  the  year  of  our  Lord  one  thous_and  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  vrithin  six  calendar  months  from  the  date  of  the  last 
renewal,  and  not  afterwards. 
A  defendant  who  resides  or  carries  on  business  within  the  above-named  district 
*  Insert  ad-      must  enter  appearance  at  the  ofSce  of  the  registrar  of  that  district.* 
dress  of  ofSoe.       -^  defendant  who  neither  resides  nor  carries  on  business  within  the  said  district 
may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  Central 
Office,  Royal  Courts  of  Justice,  London. 

The  plaintdfi's  claim  is 

This  writ,  &o. 

N.B. — The  aMreesfor  service  must  he  within  the  district. 

This  writ  was  served,  &o. 
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No.  4.  App.  A. 

Pt.  I. 
Specially  Indorsed  Writ  for  Issue  from  District  Registry. 

18    .    [^Sere  put  the  letter  and  number.'] 

la  the  High  Court  of  Justice.  Between  Plaintiff, 

Division.  and 

Defendant. 
{MANOnESTER)  DiSTEIOT  EbGISTEY. 

Victoria,  by  the  Grace  of  God,  &o.,  to  of  in  the  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  he  entered  for  you 
in  an  action  at  the  suit  of  .     And  take  notice,  that  in  default  of  your  so 

doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 
Witness,  &c. 

N.B. — This  writ  is  to  he  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  -within  six  calendar  months  from  the  date  of  the  last 
renewal,  including  the  day  of  such  date  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above-named  district 
must  enter  appearance  at  ^e  office  of  the  registrar  of  that  district.*  *  Insert  ad- 

A  defendant  who  neither  resides  nor  carries  on  business  ■within  the  said  district  dress  of  office, 
may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  Central 
Office,  Boyal  Courts  of  Justice,  London. 

Statement  of  Claim : — 
The  plaintiff's  claim  is 

Particulars : — 
Place  of  trial 

(Signed) 
And  the  sum  of  &  ,  [or  such  sum  as  may  be  allowed  on  taxation,]  for  costs. 

If  the  amount  claimed  is  paid  to  the  plaintiff  or  h  solicitor  or  agent  within  four 

days  from  the  service  hereof,  further  proceedings  will  be  stayed. 

This  writ,  &o. 

N.B. — The  address  for  service  must  be  within  the  district. 

This  -writ  was  served,  &o. 


No.  5. 

Writ  for  Service  out  of  the  Jurisdiction,  or  where  Notice  in  Lieu  of 
Service  is  to  he  given  out  of  the  Jurisdiction. 

18     .     [Sere  put  the  Utter  and  number.'] 
In  the  High  Court  of  Justice.  Between  A.  B.  Plaintiff, 

Division.  and 

C.  D.  and  E.  F.  Defendants. 
Victoria,  by  the  Grace  of  God,  &c. 
To  C.  D.  of 

We  command  you,  CD.,  that  within  r^r«  insert  the  number  of  days  directed  by  the 
Court  or  judge  ordering  the  service  or  notice']  edixn  the  service  of  this  writ  [or  notice  of 
this  writ  as  the  case  may  be]  on  you,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  the  Division  of  our  High  Court 

of  Justice  in  an  action  at  the  suit  of  A.  B.  ;  and  take  notice,  that  in  default  of  yom- 
so  doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence.    Witness,  &c. 
Memoranda  and  Indorsement  as  in  Form  No.  1. 
Indorsement  to  be  made  on  the  writ  before  the  issue  thereof. 

N.B. — This  -writ  is  to  be  used  where  the  defendant  or  all  the  defendants  or  one  or 
more  defendant  or  defendants  is  or  are  out  of  the  jurisdiction.  When  the  defendant 
to  be  served  is  not  a  British  subject,  and  is  not  in  British  dominion,  notice  of  the 
■writ,  and  not  the  writ  itself,  is  to  be  served  upon  him. 
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*  Insert  No. 
of  days 
directed  by 
Court  or 
judge. 

t  H  notice  of 
the  writ  is  to 
be  served,  in- 
sert here  "of 
notice." 


*  Insert  No. 
of  days  limited 
for  appear- 
ance. 

t  If  notice  to 
be  served,  in- 
sert here  ' '  of 
notice." 


No.  6. 
Specially  Indorsed  Writ  for  Service  out  of  the  Jurisdiction. 

[Beading  as  in  Form  1.] 

Victoria,  by  the  Grace  of  God,  &o.,  to  of  in  the  of  . 

We  command  you,  that  -within*  days  after  service  t  of  this  -writ  on  you,  iu- 

clusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you  in 
an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  there- 
in, and  judgment  may  be  given  in  your  absence. 

Witness,  &o. 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  lastjenewal, 
including  the  day  of  such  date,  and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  OfEce,  Royal  Courts  of  Justice, 
London. 

Statement  of  Claim : — 
The  plaintiff's  claim  is : — 

Paorticulars : — 
Place  of  trial 

(Signed) 
And  £  [or  such  sum  as  may  be  allowed  on  taxation]  for  costs.    If  the 

amount  claimed  is  paid  to  the  plaintiff      or  h        solicitor  or  agent  within  * 
days  from  service  t  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued,  &o. 

This  writ  [or  notice  of  this  writ]  was  served,  &o. 

N.B. — This  writ  is  to  be  used  where  the  defendant,  or  all  the  defendants,  or  one 
or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction.  When  the 
defendant  to  be  served  is  not  a  British  subject,  and  is  not  in  British  dominions, 
notice  of  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 


*  Insert  No. 
of  days 
directed  by 
Court  or 
judge. 

t  If  notice  of 
writ  is  to  be 
served,  insert 
here,  "notice 
of." 

X  Insert  ad- 
dress of  office. 


N'o.  7. 

Writ  from  District  Registry  for  Service  out  of  the  Jurisdiction. 

[Seading  as  in  Form  3.] 

Victoria,  by  the  Grace  of  God,  &o.,  to  of 

We  command  you,  that  within*  days  after  service  oft  this  writ  on  you, 

inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you 
in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  yo^ir  absence. 

Witness,  &c. 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above-named  district, 
must  enter  appearance  at  the  office  of  the  registrar  of  that  district.! 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said  district 
may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  central  office, 
Royal  Courts  of  Justice,  London. 

The  plaintiff's  claim  is 

This  writ  was  issued  by,  &o. 

N.B. — The  address  for  service  must  he  within  the  district. 

This  writ  [or  notice  of  this  writ]  was  served,  &o. 

N.B. — This  writ  is  to  be  used  where  the  defendant,  or  all  the  defendants,  or  one 
or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction.  Where  the 
defendant  to  be  served  is  not  a  British  subject,  and  is  not  in  British  dominions, 
notice  of  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 
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No.  8. 

Specially  Indorsed  Writ  from  District  Registry  for  Service  out  of  the 

Jurisdiction. 

[Seading  as  in  Form  3.] 
Victoria,  by  the  Grace  of  Grod,  &c.  to  of  in  the  of 

"We  command  you,  that  -within*  days  after  service  oft  this  writ  on  you, 

inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  he  entered  for  you 

in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed 

therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  &o. 

N.B. — This  ■writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last  renewal, 
including  the 'day  of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above-named  district 
must  enter  appearance  at  the  office  of  the  registrar  of  that  district.^ 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said  district 
may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  central  office, 
Royal  Courts  of  Justice,  London. 


App.  A. 
Pt.  I. 


*  Insert  No. 
of  days 
directed  by 
Court  or 
judge. 

t  If  notice  of 
writ  is  to  be 
served,  insert 
here,  "notice 
of." 

X  Insert  ad- 
dress of  office. 


The  plaintifl's  claim  is 
Place  of  Trial 


Statement  of  Claim : 
Particulars : — 


(Signed) 
and  £  ,  [or  such  sum  as  may  be  allowed  on  taxation]  for  costs.     If  the  amount 

claimed  be  paid  to  the  plaintijffi    or  h     solicitor    or  agent    within*  days 

from  servioet  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued  by,  &c. 

N.B. — The  address  for  service  must  be  within  the  district. 

This  writ  [or  notice  of  this  writ]  was  served,  &c. 

N.B. — This  writ  is  to  be  used  where  the  defendant  or  aU  the  defendants,  or  one 
or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction.  Where  the 
person  to  be  served  is  not  a  British  subject,  and  is  not  in  British  dominions,  notice 
of  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 


*  Insert  No. 
of  days 
limited  for 
appearance. , 

t  If  notice  of 
writ  is  to  be 
served,  insert 
here,  "of 
notice." 


No.  9. 

Notice  of  Writ  in  lieu  of  Service  to  he  given  out  of  the  Jurisdiction. 

[Heading  as  in  Form  1.] 
To  G.  H.  of 
Take  notice,  that  A,  B.,  of  has  commenced  an  action  against  you,  G.  H., 

in  the  Division  of  Her  Majesty's  High  Court  of  Justice  in  England,  by  writ 

of  that  Court,  dated  the  day  of  ,  a.d.  18       ;  which  writ  is  indorsed  as 

follows  [copy  in  full  the  indorsements'],  and  you  are  required  within  days  after 

the  receipt  of  this  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  the  said 
action,  by  causing  an  appearance  to  be  entered  for  you  in  the  said  Court  to  the  said 
action ;  and  in  default  of  your  so  doing,  the  said  A.  B.  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Tou  may  appear  to  the  said  writ  by  entering  an  appearance  personally  or  by  your 
solicitor  at  the  Central  Office,  Royal  Courts  of  Justice,  London. 

(Signed)  A.  B.  of  &o. 

or 
X.  Y.  of  &c. 

In  the  High  Court  of  Justice.  Solicitor  for  A.  B. 

Division. 
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-^PP-  A.  No.  10. 
Pt.  I. 
'       Notice  of  Writ  in  lieu  of  Service  to  bergiven  out  of  the  Jurisdiction. 

{Seadmg  as  in  No.  3.] 
To  ,  of 

Take  notice,  that  ,  of  ,  has  commenced  an  action  against  you 

in  the  Division  of  Her  Majesty's  High  Court  of  Justice  in  England,  hy  -writ 

of  that  Court,  dated  the  day  of  ,  18      ,  which  writ  is  indorsed  as 

follows : — 

And  you  are  hereby  required  withia  days  after  the  receipt  of  this  notice,  in- 

clusive of  the  day  of  such  receipt,  to  defend  this  action  by  causing  an  appearance 
to  be  entered  for  you  thereto,  and  in  default  of  your  so  doing  the  said  may 

proceed  therein,  and  judgment  may  be  given  in  your  absence. 
If  you  reside  or  carry  on  busiaess  within  the  above-named  district,  appearance  is 
*  Insert  ad-      to  be  entered  at  the  office  of  the  registrar  for  that  district.* 

dress  of  office.  If  you  do  not  either  reside  or  carry  on  business  within  that  district,  appearance 
is  to  be  entered  either  at  the  office  of  the  said  registrar  or  at  the  Centoal  Office, 
Royal  Courts  of  Justice,  Loudon. 

(Signed) 
This  notice  was  served  by,  &o. 

N.B. — This  notice  is  to  be  used  where  the  person  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominions. 


No.  18. 

Form  of  Memorandum  for  Renewed  Writ. 

[Seadittg  as  in  Form  1.] 
Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows  :- 
\_Copy  original  writ  and  the  indorsements.'] 


No.  19. 
Certificate  of  Solicitor  as  to  Assignment  of  Cause  or  Matter. 

\Seading  as  in  Form  1.] 

I,  A.  B.,  solicitor  for  the  above-named  hereby  certify  that  the  writ  fsum- 

mons  or  petition]  annexed  hereto  relates  to  the  administration  of  the  same  trust,  \or, 
the  winding-up  of  the  same  company,]  as  or  is  so  connected  with,  the  cause  or 
matter  entitled  [insert  title]  and  assigned  to  the  Hon.  Mr.  Justice  ,  as  to  be 

conveniently  dealt  with  by  the  same  judge. 
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PART  II. 

FORMS  OF  ENTRY  OF  APPEARANCE. 

No.  1. 
Memorandum  of  Appearance  in  General. 


App.  A. 
Pt.  II. 


18     .    No. 
Between  Plaintiff, 

and 

Defendant. 


In  the  High  Court  of  Justice. 
Diyision. 

Enter  an  appearance  for  in  this  action. 

Dated  the  day  of  18     . 

(Signed) 

of* 
Agent  for 
of 


No.  2. 

Ntitice  of  Entry  of  Appearance. 
[Heading  as  in  Form  1.] 

Take  notice,  that  have  this  day  entered  an  appearance  at  the  central  office, 

Royal  Courts  of  Justice  \ar  at  the  office  of  the  registrar  of  the  district  registry] 

for  the  defendant  to  the  writ  of  summons  in  this  action. 

\If  statement  of  claim  is  required,  add'\  ''The  said  defendant  require  delivery  of  a 
statement  of  claim. 

18     . 


*  If  this 
address  he 
beyond  three 
mfles  from  the 
Royal  Courts 
of  Justice,  an 
address  for 
service  within 
three  miles 
thereof  must 
he  given. 


Dated  the  day  of 

(Signed) 

of 
Agent  for 


To 


Solicitor   for  the  defendant  . 


No.  3. 


Notice  limiting  Defence. 

[Seading  as  in  Form  1.] 

Take  notice,  that  the  [above-named]  defendant  [A.  B.]  limits  his  defence  to  part 
only  of  the  property  mentioned  in  the  writ  of  summons,  namely,  to  the  close,  called 
"  The  Big  Keld." 

Dated  the  day  of  18     . 

(Signed) 

of 
Agent  for 
of 


To  'Wpssth 

The  Plaintifl's  Solicitors. 


Solicitors  for  the  ahove-named  defendant. 


No.  4. 

Entry  of  Appearance  limiting  Defence. 

[Seading  as  in  Form  1.] 

Enter  an  appearance  for  the  defendant  in  this  action.     The  said  defendant 

limits  his  defence  to  part  only  of  the  property  mentioned  in  the  writ  of  summons, 
namely,  to  the  close  called  "  The  Big  Field." 


The  address  of  is 

Dated  the  day  of 

(Signed) 

of* 
Agent  for 
of 


18 


*  If  this 
address  be 
beyond  three 
mUes  from  the 
Royal  Courts 
of  Justice,  an 
address  for 
service  within 
three  miles 
thereof  must 
be  given. 
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App.  A. 
Pt.  II. 


*  If  this 
address  be 
beyond  three 
miles  from  the 
Royal  Courts 
of  Justice,  an 
address  for 
service  ■within 
three  miles 
thereof  must 
be  given. 


*If  this 
address  be 
beyond  three 
miles  from  the 
Royal  Courts 
of  Justice,  an 
address  for 
service  within 
three  miles 
thereof  must 
be  given. 


*  If  this 
address  be 
beyond  three 
mues  from  the 
Royal  Courts 
of  Justice,  an 
address  for 
service  within 
three  miles 
thereof  must 
be  given. 


No.  6. 
Entry  of  Appearance,  Order  XVI.,  Rule  49. 

[Seadinff  as  in  Form  1.] 

Enter  an  appearance  for  to  the  notice  issued  in  this  action  on  the  day 

of  18      by  the  defendant  under  the  Rules  of  the  Supreme  Court, 

1883,  Ord.  XVI.  r.  49.   ' 

Dated  the  day  of  18     . 

(Signed) 

of* 
Agent  for 
of 


No.  6. 


Entry  of  Appearance,  Order  XVII.,  Rule  5. 

\JSeading  as  in  Form  1.] 

Enter  an  appearance  for  ,  who  has  been  served  with  an  order  dated  the 

day  of  to  carry  on  and  prosecute  the  proceedings  in  this  action. 


Dated  the  day  of 

(Signed) 

of* 
Agent  for 

of 


18 


No.  7. 
Entry  of  Appearance  to  Counter  Claim. 


Enter  an  appearance  for 
in  this  action. 
Dated  the  day  of 

(Signed) 

of* 
Agent  for 
of 


[^Heading  as  in  Form  1.] 

to  the  counter-claim  of  the  above-named  defendant 

IS     . 


,of 


No.  8. 
Affidavit  for  Entry  of  Appearance  as  Guardian. 

[Seading  as  in  Form  1.] 
,  make  oath  and  say  as^  follows : — 


I. 

A.  B.,  of  ,  is  a  fit  and  proper  person  to  act  as  guardian  ad  litem  of  the 

above-named  infant  defendant,  and  has  no  interest  in  the  matters  in  question  in  this 
action  [maWer]  adverse  to  that  of  the  said  infant,  and  the  consent  of  the  said  A.  B., 
to  act  as  such  guardian  is  hereto  annexed. 

Sworn,  &o. 

[lb  this  affidavit  shall  he  annexed  the  document  signed  by  such  gttardian  in  testimony  of 
his  consent  to  act.'] 
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App.  A. 

PAET  in.  Ft-  ni. 

Sect.  1. 
GENERAL  INDORSEMENTS  ON  WiaiTS  OF  SUMMONS. 

..Section  I. 

'  In  Matters  assigned  by  the  34<A  Section  of  the  Jiot  to  the  Chancery 

Division. 

1. 

The  plaintiff's  claim  is  as  a  creditor  of  X.  Y.,  of  ,  deceased,  to  have  the  Creditor  to 

[real  and]  personal  estate  of  the  said  X.  T.  administered.     The  defendant  0.  D.  is  administer 
sued  as  the  administrator  of  the  said  X.  T.  [and  the  defendants  E.  E.  and  G-.  H.  estate, 
as  his  co-heirs-at-law]. 

2. 

The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the  day  of  ,  Legatee  to 

18     ,  of  X.  T.,  deceased,  to  have  the  [real  and]  personal  estate  of  the  said  X.  T.  administer 
administered.     The  defendant  C.  D.  is  sued  as  the  executor  of  the  said  X.  T.  [and  estate 
the  defendants  E.  E.  and  Gr.  H.  as  his  devisees]. 

3. 
The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partnership  dealings  Partnership, 
between  the  plaintiff  and  defendant  [under  articles  of  partnership  dated  the 
day  of  ],  and  to  have  the  affairs  of  the  partnership  wound  up. 

4. 
The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due  to  liim  for,  prin-  By  mort- 
cipal,  interest,  and  costs  on  a  mortgage  dated  the  day  of  made  between  gagee. 

[or  by  deposit  of  title  deeds],  and  that  the  mortgage  may  be  enforced  by  foreclosure 
or  sale. 

5. 
The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if  anything,  is  due  on  By  mort- 
a  mortgage  dated  and  made  between  [parties'],  and  to  redeem  the  property  gagor. 

comprised  therein. 

6. 
The  plaintiff's  claim  is  that  the  sum  of  I,,  which  by  an  indenture  of  settle-  Raising  por- 

ment  dated  was  provided  for  the  portions  of  the  younger  children  of  ,  tions. 

may  be  raised. 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  dated  and  made  Execution  of 

between  ,  carried  into  execution.  trusts. 

8. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made  between  [parties].   Cancellation 

set  aside  or  rectified.  or  rectifica- 

9.  tion. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement  dated  the  Specific  per- 

day  of             ,  for  the  sale  by  the  plaintiff  to  the  defendant  of  certain  [freelioM]  formance. 
hereditaments  at 


Section  II. 

Money  Claims  where  no  Special  Indorsement  under  Order  III.,  Rule  6. 

The  plaintiff's  claim  is         ■    I.,  for  the  price  of  goods  sold.  Goods  sold. 
[This  Form  shall  suffice  whether  the  claim  be  in  respect  of  goods  sold  and  delivered, 

or  of  goods  bargained  and  sold.]  .     .  r     ,  ■  .       n  Money  lent. 

The  plaintiff's  claim  18  ?.,  for  money  lent  [<m(?  interest].  ■'' 

The  plaintiff's  claim  is  ;.,  whereof  ?.  is  for  the  price  of  goods  sold,  and  Several 

I.  for  money  lent,  and  I.  for  interest.  demands. 

The  plaintiff's  claim  is  I.  for  arrears  of  rent.  Rent. 

[The  Appendix  contains  many  additional  forms.] 


U, 


PP 
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App.  A. 
Pt.  III. 
Sect.  3. 


Section  III. 
Indorsements  for  Costs. 

Add  to  the  ahove  forms : — 

And  I.  for  costs ;  and  if  the  amount  claimed  be  paid  to  the  plaintiff  or 

his  solicitor  within  four  days  [or  if  the  imt  is  to  he  served  out  of  the  jurisdietion,  or 
notice  in  lieu  of  service  allowed,  insert  the  time  for  appearances  limited  by  the  rules']  from 
the  service  hereof,  further  proceedings  will  be  stayed. 


Account. 
Agent,  &o. 
Nuisance. 


Innkeeper. 

Mandamus. 
Injunction. 

Mesne  profits. 
Arrears  of 
rent. 

Breach  of 
covenant. 


Section  IV. 

Damages  and  other  Claims. 

The  plaintiffs  claim  that  an  account  be  taken  of  [say  what]. 
The  plaintifl's  claim  is  for  damages  for  breach  of  a  contract  to  employ  the  plaintiff 
as  traveller. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  &c.,  caused  by 
noxious  vapours  from  the  defendant's  factory  [or,  ^c.]. 

The  plaintiff's  claim  is  for  damages  from  nuisance  by  noise  from  the  defendant's 
works  {or  stables,  or,  ^c.].' 

The  plaintiff's  claim  is  for  damages  from  loss  of  the  plaintiff's  goods  in  the  defen- 
dant's inn. 
Add  to  Indorsement : — 

And  for  a  mandamus  commanding  the  defendant  to 
Add  to  Indorsement : — 

And  for  an  injunction  to  restrain  the  defendant  from 
Add  to  indorsement  where  claim  is  to  land,  or  to  estahlish  title,  or  both. 
And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent. 
And  for  breach  of  covenant  for  [repairs]. 
[The  Appendix  contains  many  additional  form^^ 


Section  Vn. 

Indorsements  of  Character  of  Parties. 

Executors.  Th^  plaintiff's  claim  is  as  executor  [or  administrator]  of  C.  D.,  deceased,  for,  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor  [or,  &c.]  of  C.  D., 
deceased,  for,  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor  of  X.  Y. ,  deceased, 
for,  &o.,  and  against  the  defendant  0.  D.,  in  his  personal  capacity,  for,  &c. 
Trustee  in  The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of  A.  B.,  for 

bankruptcy.  The  plaintiff's  claim  is  as  [or  the  plaintiff's  claim  is  against  the  defendant  as] 

Trustee.  trustee  under  the  will  of  A.  B.  [or  under  the  settlement  upon  the  marriage  of  A.  B. 

and  X.  Y.,  his  wife]. 
Pnblio  officer.       The  plaintiff's  claim  is  as  public  officer  of  the  bank,  for 

The  plaintiff's  claim  is  against  the  defendant  as  pubUo  officer  of  the  bank, 

for 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  principal,  and  against  the 
defendant  C.  D.,  as  public  officer  of  the  bank,  as  surety,  for 

Heir  and  The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law  of  A.  B.,  deceased, 

deyisee.  The  plaintiff's  claim  is  against  the  defendant  0.  D.,  as  heir-at-law,  and  against 

the  defendant  E.  E.,  as  devisee  of  lands  under  the  will  of  A.  B. 
Qui  tarn  The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himself,  for 

action. 
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NOTICES,  &o. 

No.  1. 

Third  Party  Notice. 

188.     .     \Sere  put  the  Utter  and  numher.'\ 

In  the  High  Court  of  Justice.  Between  A.  B.  Plaintiff, 

Division.  and 

„  C.  D.  Defendant. 

To  Mr.  X.  T.  Notice  filed  ,188     . 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff,  against  the  de- 
fendant [as  surety  for  M.  N.,]  upon  a  bond  conditioned  for  payment  of  2,000?.  and 
interest  to  the  plaintiff. 

The  defendant  claims  to  he  entitled  to  contribution  from  you  to  the  extent  of  one- 
half  of  anjr  sum  which  the  plaintiff  may  recover  against  him,  on  the  ground  that 
you  are  (his  co-surety  uq^er  the  said  bond,  or,  also  surety  for  the  said  M.  N.  in 
respect  of  the  said  matter,  imder  another  bond  made  by  you  in  favour  of  the  said 
plaintiff,  dated  the  day  of  ,  a.d.  )]. 

Or  [as  acceptor  of  a  biLL  of  exchange  for  500?.,  dated  the  day  of  ,  a.d. 

,  drawn  by  you  upon  and  accepted  by  the  defendant,  and  payable  three 
months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  under  the  said 
bill,  on  the  ground  that  it  was  accepted  for  your  accommodation]. 

Or  [as  acceptor  of  a  hiU  of  exchange  for  500/.,  dated  the  day  of  a.d. 

,  drawn  by  you  before  and  accepted  by  the  defendant,  and  payable  three 
months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  under  the  said 
bill,  on  the  ground  that  it  was  accepted  for  your  accommodation]. 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and  delivery  to  the 
plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  in  respect  of  the 
said  contract,  or  any  breach  thereof,  on  the  ground  that  it  was  made  by  him  on 
your  behalf  and  as  your  agent]. 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiEE's  claim  in  this  action  as 
against  the  defendant  C.  D.  or  your  liability  to  the  defendant  0.  D.,  you  must 
cause  an  appearance  to  be  entered  for  you  within  eight  days  after  service  of  this 
notice. 

In  default  of  yom;  so  appearing,  you  will  be  deemed  to  admit  the  validity  of  any 
judgment  obtained  against  the  defendant  C.  D.,  and  your  own  liability  to  contri- 
bute or  indemnify  to  the  extent  herein  claimed,  which  may  be  summarily  enforced 
against  you  pursuant  to  the  Rides  of  the  Supreme  Court,  1883,  Order  XVI., 
Part  VI. 

(Signed)  E.  T. 

or, 
X.  T. 
Solicitor  for  the  defendant. 

Appearance  to  be  entered  at  .  E.  T. 


No.  2. 

Notice  of  Counterclaim. 

[Seading  as  in  Form  1.] 
"  To  the  within-named  X.  T. 
"  Take  notice  that  if  you  do  not  appear  to  the  within  oounterolaim  of  the  within- 
named  C.  D.  within  eight  days  from  the  service  of  this  defence  and  counterclaim 
upon  you,  you  wiU  be  Iwhle  to  have  judgment  given  against  you  in  yovir  absence. 
"  Appearance  to  be  entered  at  ." 

^  pp2 
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No.  3. 

Notice  of  Payment  into  Court. 

[Seading  as  in  Form  1.] 
Take  notice  that  the  defendant  has  paid  into  Court  £,  ,  and  says  that  that 

sum  is  enough  to  satisfy  the  plaintiff's  claim  \or  the  plaintiff' s  claim  for,  ^i;.] 

To  Mr.  X.  Y., 
the  plaintiff's  soUoitor,  Z., 

Defendant's  solicitor. 


No.  4. 

Acceptance  of  Sum  paid  into  Court. 

[Heading  as  in  Form  1.] 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £  paid  hy  you  into  Court 

in  satisfaction  of  the  claim  in  respect  of  which  it  is  paid  in. 


No.  5. 
Confession  of  Defence. 

\Seading  as  in  Form  1.] 

The  plaintiff  confesses  the  defence  stated  in  the  paragraph  of  the  defendant's 

defence  [or,  of  the  defendant's  further  defence]. 


No.  6. 

Interrogatories. 

18     .     [Se^'epitt  the  letter  and  number.'] 
In  the  High  Court  of  Justice.  Between  A.  B.  Plaintiff, 

Division.  and 

0.  D.,  E.  P.,  and  G.  H.,  Defendants. 
Interrogatories  on  hehalf  of  the  above-named  [plaintiff,  or  defendant  C.  D.]  for 
the  examination  of  the  above-named  [defendants  E.  P.  and  G-.  H.,  oi plaintiff"]. 

1.  Did  not,  &c. 

2.  Has  not,  &o. 

&c.        &c.        &c. 

[The  defendant  E.  P.  is  required  to  answer  the  interrogatories  num- 
bered .] 

[The  defendant  Gr.  H.  is  required  to  answer  the  interrogatories  num- 
bered .] 


No.  7. 
Answer  to  Interrogatories. 

[Sending  as  in  Form  6.] 

The  answer  of  the  above-named  defendant  E.  P.  to  the  interrogatories  for  his 
examination  by  the  above-named  plaintiff. 

In  answer  to  the  said  interrogatories,  I,  the  above-named  E.  P.,  make  oath  and 
say  as  follows ;— 
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No.  8.  ^PP-  ^- 

Affidavit  as  to  Documents. 

[Seading  as  in  Form  1.] 

I,  the  above-named  defendant  C.  D.,  make  oatt  and  say  as  follows  : — 

1.  I  have  in  my  possession  or  power  the  doomnents  relating  to  the  matters  in 
question  in  this  suit  set  forth  in  the  first  and  second  parts  of  the  first  schedule 
hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second  part  of  the  said 
first  schedule  hereto. 

3.  That  [here  state  upon  what  grotmds  the  objection  is  made,  and  verify  the  facts  as  far 
as  may  Je]. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the  documents  re- 
lating to  the  matters  in  question  in  this  suit  set  forth  in  the  second  schedule  hereto. 

6.  The  last-mentioned  documents  were  last  in  my  possession  or  power  on  [state 
when'\. 

6.  That  [here  state  what  has  become  -of  the  last-mentioned  documaits,  and  in  whose 
possession  they  nmo  «)•«]. 

7.  According  to  the  best  of  my  knowledge,  information,  and  belief,  I  have  not 
now,  and  never  had  in  my  possession,  custody,  or  power,  or  in  the  possession,  cus- 
tody, or  power  of  my  soKcitors  or  agents,  solicitor  or  agent,  or  in  the  possession, 
custody,  or  power  of  any  other  persons  or  person  on  my  behalf,  any  deed,  account, 
book  of  account,  voucher,  receipt,  letter,  memorandum,  paper,  or  writing,  or  any 
copy  of  or  extract  from  any  such  document,  or  any  other  document  whatsoever, 
rdating  to  the  matters  in  question  in  this  suit,  or  any  of  them,  or  wherein  any 
entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other  than  and  except 
the  documents  set  forth  in  the  said  first  and  second  schedules  hereto. 


No.  9. 
Notice  to  produce  Documents, 

[Seading  as  in  Form  1.] 

Take  notice  that  the  [plaintiff  or  defmdamt\  requires  you  to  produce  for  his  inspec- 
tion the  following  documents  referred  to  in  your  [statement  of  claim,  or  defence,  or 
affidavit,  dated  the  day  of  a.d.  ]. 

Describe  documents  required. 

X.  Y., 
Solicitor  to  the 
To  Z., 

Solicitor  for 


No.  10. 
Notice  to  inspect  Documents. 

[Seading  as  in  Form  1.] 

Take  notice  that  you  can  inspect  the  documents  mentioned  in  your  notice  of  the 

day  of  A.D.  [except  the  deed  numbered  in  that  notice']  at  [insert place 

of  inspection]  on  Thursday  next  the  inst.,  between  the  hours  of  12  and  4  o'clock. 

Or,  that  the  [plaintiff  or  defendant]  objects  to  giving  you  inspection  of  the  docu- 
ments mentioned  in  your  notice  of  the  day  of  a.d.  ,  on  the  ground 
that  [state  the  ground]  : — 
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No.   11. 

Notice  to  admit  Documents. 

[Heading  as  in  Form  1.] 
Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  proposes  to  adduce  in 
evidence  the  several  documents  hereunder  specified,  and  that  the  same  may  he 
inspected  hy  the  defendant  [or  plaintiff],  his  solicitor  or  agent,  at  on  , 

between  the  hours  of  ;  and  the  defendant  [or  plaintiff]  is 'hereby  required, 

within  forty-eight  hours  from  the  last-mentioned  hour,  to  admit  that  such  of  the 
said  documents  as  are  specified  to  be  originals  were  respectively  written,  signed,  or 
executed  as  they  purport  respectively  to  have  been  ;  that  such  as  are  specified  as 
copies  are  true  copies ;  and  such  documents  as  are  stated  to  have  been  served,  sent, 
or  delivered,  were  so  served,  sent,  or  delivered  respectively;  saving  ali  just 
exceptions  to  the  admissibility  of  aU  such  documents  as  evidence  in  this  cause. 
Dated,  &o.  (Signed) 

To  E.  P.,  solicitor  [or  agent]  for 
defendant  [or  plaintiff]. 
G-.  H.,  solicitor  [or  agent]  for  plaintifl  [or  defendant]. 

[Sei;e  deacriie  the  docummts,  the  manner  of  doing  which  may  he  as  follows : — ] 

Obioinals. 


Description  of  Documents. 


Dates. 


Deed  of  covenant  between  A.  B.  and  0.  D.  first  part,  and 

E.  E.  second  part    

Indenture  of  lease  from  A.  B.  to  C.  D 

Indenture  of  release  between  A.  B.,  0.  D.  first  part,  &c.  . . 

Letter,  defendant  to  plainti:Gf   

Policy  of  insurance  on  goods  by  ship  "Isabella,"  on  voyage 

from  Oporto  to  London 

Memorandum  of  agreement  between  C.  D.,  captain  of  said 

ship,  and  E.  E 

Bill  of  exchange  for  1001.  at  three  months,  drawn  by  A.  B. 

oh  and  accepted  by  0.  D.,  indorsed  by  E.  F.  and  &.  H. , . 


January  1,  1848. 
Eebruary  1,  1848. 
February  2,  1848. 
March  1,  1848. 

December  3,  1847. 

January  1,  1848. 

May  1,  1849. 


Copies. 


Original  or  Duplicate  served, 

Description  of  Documents. 

Dates. 

sent,  or  delivered,  when, 
how,  and  by  whom. 

Eegistrar  of  baptism  of  A.  B.  in 

the  parish  of  X 

January  1,  1848. 

Letter— plaintiff  to  defendant  . , 

Eebruary  1,  1848 

Sent  by  General  Post, 
Eebruary  2,  1848. 

Notice  to  produce  papers  

March],  1848 

Served  March  2,  1848, 
on  defendant's  attor- 
ney by  E.E.,  of 

Eeoord  of  a   judgment  of    the 

Court  of  Queen's  Bench  in  an 

action,  E.  S.  ».  E.  N 

TrinityTerm,  10th  Vict. 

LettersPatent  of  King  Charles  II. 

in  the  EoUs  Chapel 

January  1,  1680. 
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No.  12. 
Notice  to  admit  Facts. 

{Seading  as  in  Form  1.] 

Take  notice  that  the  plaintifi  [or  defsndani]  in  this  cause  requires  the  defendant 
[<"■  plainfiffi  ^°  admit,  for  the  purposes  of  this  cause  only,  the  seyeral  facts 
respectively  hereunder  specified  ;  and  the  defendant  [or  plaintiff  is  hereby  required, 
within  six  days  from  the  service  of  this  notice,  to  admit  the  said  several  facts, 
saving  all  just  exceptions  to  the  admissibility  of  such  facts  as  evidence  in  tMs 
cause. 

Dated,  &c. 

Q-.  D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 

To  E.  E.,  solicitor  [or  agent]  for  the  defendant  [or  plaintiff]. 

The  facts,  the  admission  of  -which  is  required,  are — 

1.  That  John  Smith  died  on  the  1st  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 


App.  B. 


No.  13. 


Admission  of  Facts,  pursuant  to  Notice. 

[Sending  as  in  Form  1.] 

The  defendant  [or  plaintiff]  in  this  cause,  for  the  purposes  of  this  cause  only, 
hereby  admits  the  several  facts  respectively  hereunder  specified,  subject  to  the 
qualifications  or  limitations,  if  any,  hereunder  specified,  saving  all  just  exceptions 
to  the  admissibility  of  such  facts,  or  any  of  them,  as  evidence  in  this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of  this  action  only,  and  is 
not  an  admission  to  be  used  against  the  defendant  [or  plaintiff]  on  any  other 
occasion,  or  by  anyone  other  than  the  plaintifi  [or  defendant  or  party  requiring  the 
admission^. 

Delivered,  &o. 

E.  F.,  solicitor  [or  agent']  for  the  defendant  [or  plainiif}. 

To  G.  H.,  solicitor  [or  agent']  for  the  plaintiff  [m- defendant]. 


Facto  admitted. 

QualMcations  or  Limit^tiozLs,  if  any, 

subject  to  -which  they  are 

admitted. 

1. 

2. 
3. 

4. 

8. 

That  John  Smith  died  on  the  1st  of 

January,  1870. 
That  he  died  intestate. 
That  James  Smith  was  his  lawfiil  son. 

That  Julius  Smith  died. 

That  Julius  Smith  never  was  married. 

2. 
3. 

i. 

5. 

But  not  that  he  was  his  only  la-wf  ul 

son. 
But  not  that  he  died  on  the  1st  of 

April,  1876. 

No.  14. 
Notice  to  produce  ( General  Form), 

[Seading  as  in  Form  1.] 

Take  notice  -that  you  are  hereby  required  to  produce  and  show  to  the  Court  on 
the  trial  of  this  all  books,  papers,  letters,  oopies  of  letters,  and  other  -writings 
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App.  B.        and  documents  in  your  custody,  possession,  or  power,  containing  any  entry,  memo- 
randmn,  or  minute  relating  to  the  matters  in  question  in  this  cause,  and  particu- 
larly 
Datedthe  day  of  18 

To  the  above-named  /      (Signed) 

of 


agent  for 
h  solicitor        or  agent      \     solicitor  for  the  above-named 


No.  15. 

Issue. 

[Meadiriff  as  in  Form  1 .] 

Whereas  A.  B.  affirms,  and  0.  D.  denies  [here  state  the  question  or  questions  of  fact 
to  be  tried'],  and  it  has  been  ordered  by  the  Hon.  Mr.  Justice  that  the  said 

question  ^aU  be  tried  [here  state  made  of  trial,  whether  tvith  or  without  a  jury],  there- 
fore let  the  same  be  tried  accordingly. 


No.   16. 

Notice  of  Trial. 

[Seading  as  in  Form  1 .] 

Take  notice  of  trial  of  this  [or  of  the  issues  in  this  ordered  to  be  tried] 

[or  as  the  case  may  he]  in  [or  as  the  case  inay  he]  for  the  day  of  next. 

X.  T.,  plaintiff's  soKoitor  [or  as  the  case  may  he]. 
Dated 
To  Z.,  defendant's  solicitor  [or  as  the  ease  may  he]. 


No.  17. 

Certificate  of  Officer  after  Trial  with  a  Jury. 

[Heading  as  in  Form  1 .] 

1  certify  that  this  was  tried  before  the  Honourable  Mr.  Justice  -with 

a  special  jury  of  the  county  of  ,  on  the  12th  and  13th  days  of  November,  1876. 

The  jury  found  [state  Jindirngs]. 

The  judge  directed  that  judgment  should  be  entered  for  the  plaintiff  for  I. 

'  with  costs  of  summons  [or  as  the  ease  may  he]. 

A.  B., 
[TitU  of  officer.] 
The  day  of  18    . 


No.  18. 

Notice  of  Motion. 

[Heading  as  in  Form,  1.] 

Take  notice  that  the  Court  will  be  moved  on  day  the  day  of 

18      at  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  counsel  can  be 

heard,  by  that 

Dated  the  day  of  18 

(Signed) 
of 
agent  for 

solicitor  for  the 
■To 
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Take  notice  that  the  plaintiff  hereby  * 
Dated  the  day  of  18 


No.  19. 
Notice  of  Discontinuance. 
{Heading  as  in  Form  1.] 


(Signed) 


To 


of 
agent  for 

solicitor  for  the  plaintiff. 


App.  B. 

*  "Wholly 
discontinues 
this  action," 
or  "-with- 
draws so 
much  of  his 
claim  in  this 
action  as  re- 
lates to,"  &o. 

t  If  not 
against  aU  the 
defendants, 
add  "  as 
against  the 
defendant," 
&c. 


No.  20. 
Notice  of  Cross-examination  of  Deponents  at  Trial. 

{Reading  as  in  Form  1.] 

Take  notice  that  the  intend  at  the  trial  of  this  action  to  cross-examiae  the 

several  deponents  named  and  described  ia  the  schedule  hereto  on  their  affidavits 
thereiu  specified. 

And  also  take  notice  that  you  are  hereby  required  to  produce  the  said  deponents 
for  such  cross-examination  before  the  Court  aforesaid. 
Dated  the  day  of  18 

(Signed) 

Agent  for 
of 

Solicitor  for  the 
To 

The  Schedule  above  referred  to. 


Name  of  Deponent. 


Date  when  Affidavit  filed. 


No.  21. 
Notice  of  Renewal  of  Writ  of  Execution. 

[Seadini)  as  in  Form  1 .] 

Take  notice  that  the  writ  of  issued  in  this  action  directed  to  the  sheriff  of 

and  bearing  date  the  day  of  18        ,  has  been  renewed  for  one 

yedr  from  the  day  of  18 

Dated  the  day  of  18 

(Signed) 
of 
Agent  for 

Solicitor  for  the 
To  the  sheriff  of 
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— No.  22. 

Notice  as  to  Stock  under  Order  XL  VI. 

To  the  [here  add  the  nmne  of  the  Compcmy] . 

Take  notice  that  the  stock  comprised  in  and  now  suhjeet  to  the  trusts  of  the 
[settlement,  will,  &o.]  referred  to  in  the  affidavit  to  -which  this  notice  is  annexed 
consists  of  the  following  (that  is  to  say)  [here  specify  the  stoeK]. 

This  notice  is  intended  to  stop  the  Iransfer  of  the  stock  onfy,  and  not  the  receipt 
of  dividends  [or,  the  receipt  of  the  dividends  on  the  stock  as  well  as  the  transfer  of 
the  stock]. 

(Signed)        A.  B. 


No.  23. 

Affidavit  of  Service  of  Summons. 

[Seeding  as  in  Form  1.] 

I  of  solicitor      for  the  ahoye-named  make  oath  and  say  as 

foUows  :^ 

I  did  on  the  day  of  18    ,  hefore  the  hour  of  in  the  noon, 

serve  the  ahove-named  in  this  action  with  a  true  copy  duly  stamped  of 

the  summons  hereto  annexed  marked  A,  by  leaving  it  at  the  of  the  said 

situate  with  there 

Sworn  at 

this 
day  of  18 

Before  me 
This  affidavit  is  filed  on  behaU  of  the 


No.  24. 

Affidavit  on  Registration  of  Bill  of  Sale. 

In  the  High  Court  of  Justice. 

Division.  18     .        No. 

I  of  make  oath  and  say  as  follows : — 

1 .  The  paper  writiug  hereto  annexed  and  marked  A  is  a  true  copy  of  a  bill  of 
sale,  and  of  every  schedule  or  inventory  thereto  annexed  or  therein  referred  to,  and  of 
every  attestation  of  the  execution  thereof,  as  made  and  given  and  executed  by 

2.  The  said  biU  of  .sale  was  made  and  given  by  the  said  on  the  day  of 

18     . 

3.  I  was  present  and  saw  the  said  duly  execute  the  said  bill  of  sale  on  the 
said           day  of            18     . 

4.  The  said  resides  at  [state  residence  at  time  of  swearing  affidavif]  and  is  [state 


5.  The  name  subscribed  to  the  said  bill  of  sale  as  that  of  the  witness  attest- 
ing the  due  execution  thereof  is  in  the  proper  handwriting  of  me  this  deponent. 

6.  I  am  a  solicitor  of  the  Supreme  Court,  and  reside  at 

7.  Before  the  execution  of  tbe  said  biU  of  sale  by  the  said  I  fully  explained 
to           the  nature  and  effect  thereof. 

Sworn,  &c. 
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No.  25.  

Affidavit  in  support  of  Garnishee  Order. 

In  the  High  Court  of  Justice. 

Division.  18    .  No.     . 

Between  Judgment  Creditor, 

and 
Judgment  Debtor. 

I  of  the  above-named  judgment  creditor  [or,  solicitor  for  the  above- 

named  judgment  creditor]  make  oath  and  say  as  follows : — 

1.  By  a  judguient  of  the  Court  given  in  this  action,  and  dated  the  day  of 

18      ,  it  was  adjudged  that  I  [or  the  above-named  judgment  creditor]  should 
recover  against  the  above-named  judgment  debtor  the  sum  of  £  ,  and 

costs  to  be  taxed,  and  the  said  costs  were  by  a  master's  certificate  dated  the 
day  of  18      allowed  at  £ 

2.  The  said  stUl  remains  unsatisfied  to  the  extent  of  and  interest 
amounting  to  £            .  ^^  „  , 

3.  *  is  indebted  to  the  judgment  debtor  in  the  sum  of  £  or      -Name,  ad- 
thereabouts.  dress  and 

4.  The  said  is  within  the  jurisdiction  of  this  Court.  description 
Sworn,  &c.  °f  garnishee. 


No.  26. 

Affidavit  on  Interpleader. 

[Heading  as  in  Form  1 .] 

I  of  the  defendant  in  the  above  action  make  oath  and  say  as  follows  : — 

1.  The  writ  of  summons  herein  was  issued  on  the  day  of  18     ,  and 
was  served  on  me  on  the            day  of             18     . 

2.  The  action  is  brought  to  recover  *  "  is"  or 
The  said            *  in  my  possession,  but  I  claim  no  interest  therein.  "are." 

3.  The  right  to  the  said  subject  matter  of  this  action  has  been  and  is  claimed  t  j.  jj.   ,  . 

by  one             who  j  -nrntiTitr  mHtH 

4.  I  do  not  in  any  manner  collude  with  the  said  or  with  the  above-named  J™''™Bi.  niase 
plaintiffl,  but  I  am  ready  to  bring  into  court  or  to  pay  or  dispose  of  the  said  hft"*  ^^  ^^ 
in  such  manner  as  the  Court  may  order  or  direct.  ^■^ 

Sworn,  &o.  +  State  ex- 

pectation of 
suit,  or  that 
he  has  already 
sued. 

No.  27. 

Affidavit  as  to  Stock  under  Order  XLVI. 

In  the  matter  of  [here  state  the  nature  of  the  document  comprising  the  stock,  and  add  the 
date  and  other  particulars,  so  far  as  known  to  the  deponent,  sufficiently  to  identify 
the  document]  ; 

and 
In  the  matter  of  the  Act  of  Parliament,  5  Vict.  c.  5.  ,        ,         ,  , 

I  of  make  oath  and  say  that  according  to  the  best  of  my  knowledge, 

information,  and  belief,  I  am  [oi;  if  the  affidoAiit  is  made  hj  the  solicitor,  A.  B.  of 
is]  beneficially  interested  in  the  stock  comprised  in  the  [settlement,  will,  ^c  J 
above  mentioned,  which  stock,  according  to  the  best  of  my  knowledge  and  beUef, 
now  consists  of  the  stock  specified  in  the  notice  hereto  annexed. 

This  affidavit  is  filed  on  behalf  of  A.  B.,  whose  address  is  [state  addi-ess  for 
service"}. 
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Sect.  I. 


APPENDIX  0. 


Geueral. 


POEMS  OP  STATEMENTS  OP  CLAIM  TO  BE  USED  PURSUANT  TO 
ORDER  XIX.,  Rule  6. 


Section  I. 
18    . 


In  the  High  Court  of  Justice. 
Division. 
Writ  issued  the  of 


[^Eere  put  the  letter  mid  mrniier."] 


18 


Between  A.  B.  Plaintiff, 
and 
C.  D.  Defendant. 


Statement  of  Claim. 


The  plaintiff,  &o. 

[or] 
The  plaintiff's  claim  is,  &0. 

XTo  be  filled  up  in  manner  exemplified  in  the  following  forms.'] 
The  plaintiff  claims  {as  in  following  forms]. 
Place  of  trial 

(Signed) 
Delivered  the  of  18     . 


Section  II. 


Actions  specially  assigned  to  the  Chancery  Division  hy  s.  34,  suhs.  3 
of  the  Principal  Act. 

No.  1. 

Administra-  The  plaintiff  is  a  creditor  of  X.  T.  deceased,  of  whom  the  defendant  C.  D.  is 

tion.  executor  [w  administrator]  and  the  defendant  E.  P.  is  heir  at  law  [oc  devisee]. 

Particulars  of  the  claim : 
Principal  due  on  the  bond  of  the  testator  [or  intestate]  dated  the 

of  18     .  ......    £2,000    0    0 

Interest  from  the  of  at  5  per  cent.  .  .  250    0    0 


£2,250    0    0 
The  plaintiff  claims  to  he  paid  the  amount  due  to  him,  or  to  have  the  real  and 
personal  estate  of  the  said  X.  Y.  administered. 

(Signed) 
Delivered  , 


No.  2. 

Wilful  1.  The  plaintiff  is  residuary  legatee  of  A.  B.  of  the  city  of  Bath,  who  died 

default.  March  3rd,  1882,  having  made  his  will  dated  March  2nd,.  1882,  and  appointed  the 

defendants  his  executors,  who  proved  his  will  April  6th,  1882. 

2.  The  defendants  have  been  guilty  of  wilful  default  in  not  getting  in  certain 
property  of  the  testator. 

3.  The  wilful  default  on  which  the  plaintiff  relies  is  as  follows  : — 

C.  D.  owed  to  the  testator  1,000?.,  in  respect  of  which  no  interest  had  been 

paid  or  acknowledgment  given  for  five  years  before  the  testator's  death.  The 

defendants  were  aware  of  this  fact,  hut  never  applied  to  C.  D.  for  payment 

until  more  than  a  year  after  testator's  death,  whereby  the  said  sum  was  lost. 

The  plaintiff  claims  : — 

1.  Account  of  testator's  personal  estate  on  footing  of  wilful  default. 

2.  Administration  of  the  testator's  personal  estate. 

(Signed) 
Delivered 
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No.  8.  App.  C. 

1.  The  plaintifB  on  Deoemter  20tli,  1875,  entered  into  partnership  articles  with 


the  drfendaut  for  10  years.  Dissolution  of 

2.  The  defendant  has  broken  the  partnership  articles  as  follows : —  partnership. 


fei 


(c.) 
The  plaintiff  claims : — ■ 

1.  Dissolution. 

2.  Accounts  and  inquiries. 

3.  A  receiver  and  manager. 

(Signed) 
Delivered 


No.  4. 


1.  The  plaintiffs  are  executors  of  A.,  deceased.  For  accounts. 

2.  From  the  year  1875  till  his  death  A.  employed  the  defendant  as  his  confidential 
agent  in  the  management  of  a  large  building  estate  at  X. 

3.  The  defendant  as  such  agent  received  large  sums  of  money  for  the  said  A.,  for 
which  he  refuses  to  account. 

The  plaintiffs  claim : —  ■ 

1 .  Accounts  of  all  sums  received  and  paid  by  the  defendant  as  agent  of  A. 

2.  Payment  of  the  amount  found  due. 

(Signed) 
Delivered 

No.  5. 

1.  The  plaintiff  is  mortgagee  of  lauds  belonging  to  the  defendant.  Foreclosure 

2.  The  following  are  the  particulars  of  the  mortgage  : —  or  sale. . 
(a.)  (Date  and  names  of  mortgagor  and  mortgagee.) 

(b.)  (Sum  secured.) 
(o.)  (Rate  of  interest.) 
(d.)  (Property  subject  to  mortgage.) 
(e.)  (Amount  now  dm.) 

(If  the  plaintiff's  title  is  a  derivative  title,  state  shortly  the  assignments  iinder  which 
he  claims.) 

(If  the  plaintiff  is  mortgagee  in  possession  add) : 

3.  The  plaintifl  took  possession  of  the  mortgaged  property  on  the  of  , 
and  is  ready  to  account  as  mortgagee  in  possession  from  that  tune. 

The  plaintiS  claims  payment,  or,  in  default,  sale,  or  foreclosure  (and  possession). 
^  (Signfed) 

Dehvered 

No.  6. 

1.  The  plaintiff  is  mortgagor  of  lands,  of  which  the  defendant  is  mortgagee.  Redemption. 

2.  The  following  are  the  particulars  of  the  mortgage  : 
(a.)  (Date.) 

(b.)  (Sum  secured.) 

(c.)  (Sate  of  interest.) 

(d.)  (Property  subject  to  mortgage.) 

(If  the  plaintiff ' s  title  is  derivative,  state  shortly  the  deeds  under  which  he  claims.) 

(If  the  defendant  is  mortgagee  in  possession  add) : 

3.  The  defendant  has  taken  possession  [oj-has  received  the  rents]  of  the  mortgaged 
property. 

The  plaintifl  claims  to  redeem  the  said  premises,  and  to  have  the  same  reoonveyed 
to  TiJTn  [and  to  have  possession  thereof]. 

(Signed) 
Delivered 

No.  7. 

1.  By  a  settlement  on  the  marriage  of  A.  B.  and  0.  B.,  dated  January  10,  1850,   For  raising 
Whiteacre  was  demised  to  trustees  for  1,000  years  on  trust  after  the  deaths  of  A.  B.  portions  or 
and  0.  B.  to  raise  5,000?.  for  the  younger  children  of  the  marriage  who  should  other  charges 
attain  21.  .  on  land. 

2.  A.  B.  died  February  15,  1870. 

3.  0.  B.  died  June  10,  1875. 
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App.  0.  4.  There  -were  five  children  only  of  the  marriage  of  A.  B.  and  0.  B.,  aU  of  whom 

Sect.  II.       are  now  liviag  and  have  attained  twenty- one.    The  plaintiff  is  the  second  bom 

child. 

5.  The  defendants  were  on  April  5,  1877,  appointed  trustees  of  the  settlement. 
The  plaintiff  claims : 
1.  To  have  5,000Z.  raised  by  sale  or  mortgage,  and  distributed  among  the 
persons  entitled. 

(Signed) 

Delivered 

No.  8. 

Sale  and  dis-         I.  On  November  12,  1880,  A.  and  the  defendant  B.  deposited  with  the  plaintifl 

tribution  of       500  Eussian  Grovemment  bonds  as  security  for  a  debt  of  1,000Z.  and  interest  at  4  per 

proceeds  of        cent,  due  from  A.  and  the  defendant  B.  to  the  plaintiff. 

property  sub-       2.  A.  died  March  12,  1881. 

ject  to  any  3.  On  March  30,  1881,  administration  of  the  estate  of  A.  was  granted  to  the 

li«n  or  charge,  defendant  C. 

4.  800?.  and  301.  for  interest  is  owing  to  the  plaintiff  on  the  security  of  the 
said  bonds.  •   - 

The  plaintiff  claims : 

1 .  Sale  of  the  said  bonds. 

2.  Application  of  the  proceeds  in  payment  of  his  debt. 

3.  Distribution  of  the  surplus  among  the  parties  entitled. 

(Signed) 

Delivered 

No.  9. 

Breach  of  1.  By  a  settlement  dated  July  3rd,  1872,  on  the  marriage  of  the  plaintiffs'  father 

trust.  and  mother,   of  which  the  defendant  A.  B.  and  one  C.  D.  were  trustees,   the 

plaintiffs  are  absolutely  entitled  on  the  deaths  of  their  father  and  mother. 

2.  On  August  5,  1874,  C.  D.  died,  and  tiie  defendant  E.  P.  was  appointed  in 
his  place. 

3.  On  December  1,  1879,  the  plaintiffs'  father  died. 

4.  On  January  1,  1880,  the  plaintiffs'  mother  died. 

5.  The  defendants  have -committed  the  following  breaches  of  trust  by  : 

(a.)  Sale  of  3,000?.  Bank  Stock  and  investment  of  the  proceeds  in  the  business  of 
the  defendant  A.  B. 

(b.)  Sale  of  leasehold  property  worth  6,000?.  to  G.  H.  for  1,000?.  [without  taking 
any  proper  steps  to  ascertain  its  value  or  to  obtain  such  value]. 

The  plaintiffs  claim : 

1.  The  replacement  of  3,000?.  Bank  Stock  "and  5?.  per  cent,  interest  on  the 

proceeds  of  the  Bank  Stock  sold  from  the  date  of  sale  tUl  replacement. 

2.  Payment  of  4,000?.  and  interest  at  5  per  cent,  per  annum  from  the  date  of 

the  sale. 

(Signed) 

Delivered 


No.  10. 

Execution  of         !•  ^J  ^  settlement  dated  June  10,  1856,  upon  trust  for  A.  B.  and  0.  B.  succes- 
trust.  sively  for  life,  with  remainder  for  their  children  who  should  attain  twenty-one,  the 

following  property  was  assured : — 

(a.)  A  sum  of  5,735?.  lis.  2d.  consolidated  3?.  per  cent,  annuities, 
(b.)  4,000?.  invested  on  mortgage  of  land  at  X. 

(c.)  One-fifth  of  the  residuary  estate  of  D.  deceased,  subject  to  a  prior  life 
interest. 

2.  On  August  15,  1862,  0.  B.  died. 

3.  On  February  18,  1875,  A.  B.  died. 

4.  On  September  10,  1879,  D.  died. 

5.  A.  B.  and  0.  B.  had  fi.ve  children  only,  of  whom  the  plaintiff  is  one. 

6.  The  defendants  are  the  present  trustees  of  tlie  settlement. 
The  plaintiff  claims : 

1 .  Execution  of  the  trusts  of  the  settlement. 

2.  AU  necessary  accounts  and  inquiries. 

3.  A  receiver. 


Delivered 
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No.  11.  App.  0. 

1.  In  1865  a  marriage  was  arramgecl  tetween  A.  B.  and  the  plaintiff. 


2.  By  an  agreement  oontaiaed  ia  two  letters,  dated  February  10,  and  12,  1865,  it  ppj,  rectifioa- 
was  agreed  between  C.  B.,  the  father  of  A.  B.,  and  D.  the  father  of  the  plaintiff,  ^.Jqjj  ^^j.  of 
tiat  each  shoidd  settle  10,000?.  on  trust,  for  A.  B.  and  the  plaintiff  suooessively  for  instnunents. 
life,  with  remainder  on  the  usual  trusts  for  the  children  of  the  marriage. 

3.  By  letter,  dated  March  7,  1865,  from  D.  to  Messrs.  E.  &  Co.,  his  solicitors,  he 
instructed  them  to  prepare  a  settlement. 

4.  A  settlement  dated  April  25,  1865,  was  executed  upon  the  marriage  of  A.  B. 
and  the  plaintiff,  accidentally  omitting  to  give  a  life  interest  to  the  plaintiff  after 
the  life  interest  of  A.  B. 

5.  On  May  20,  1882,  A.  B.  died. 

6.  The  defendants  H.  and  K.  are  the  present  trustees  of  the  settlement. 

7.  The  defendants  L.,  M.,  and  N.,  are  the  only  children  of  the  marriage. 
The  plaintiff  claims : 

Rectification  of  the  settlement. 

(Signed) 

Delivered 

No.  12. 

1.  By  an  agreement  [w,  letters]  dated  [of,  made  verbally  at  interviews  on  or  Specific  per- 
about]  the  day  ,  the  plaintiff  agreed  to  sell  to  the  defendant  the  Home  f ormance. 
Farm,  Kent,  for  £            .    The  sale  was  to  be  completed  on  the  of 

{If  the  agreement  was  verbal,  add — ) 

2.  The  agreement  so  entered  into  has  been  part  performed  as  follows  [state  how']. 
The  plaintiff  claims  specific  performance  of  the  above  agreement,  and  that  the 

defendant  may  be-ordered  to  execute  a  proper  conveyance  of  the  premises  to  the 
plaintiff  [statinff  in  each  ease  what  the  defendant  is  required  speeificalhj  to  do]. 

(Signed) 
Delivered 

No.  13. 

1.  By  wUl,  dated  January  6,  1864,  A.  devised  Whiteacre  to  B.,  C.  and  D.,  as  Partition  or 
tenants  in  common.  sale  of  real 

2.  On  March  10,  1865,  A.  died.  estates. 

3.  On  March  20,  1865,  A.'s  wiU  was  proved. 

4.  On  June  25,  1867,  B.  conveyed  to  the  plaintiff  his  share  of  "Whiteacre. 

5.  On  July  30,  1869,  C.  conveyed  his  share  to  the  defendants  on  trust  for  sale. 

6.  By  will,  dated  November  5,  1872,  D.  devised  his  share  among  his  children 
equally. 

7.  On  December  2,  1872,  D.  died. 

8.  On  December  15,  1872,  D.'s  wiU  was  proved. 

9.  There  were  ten  children  of  D.  living  at  his  decease,  some  of  whom  have  since 
died. 

[10.  Whiteacre  consists  of  a  mansion,  house,  and  grounds. 

11.  A  sale  of  the  property  and  a  division  of  the  proceeds  will  be  more  beneficial 
than  a  division  of  the  property.] 
The  plaintiff  claims : — 
A  division  of  Whiteacre  among  the  parties  interested. 

[or,  a  sale  of  Whiteacre  and  distribution  of  the  proceeds  among  the  parties  in- 
terested.] 

(Signed) 
Delivered 

No.  14. 

1.  By  win,  dated  August  10,  1882,  A.  devised  Whiteacre  and  10,000?.  to  defen-  Wardship  of 
dant  on  trust  for  plaintiff.  infants  and 

2.  On  August  15,  1882,  A.  died.  care  of  in- 

3.  On  August  30,  1882,  probate  was  granted  to  the  defendant,  the  sole  executor,  f ants'  estates. 

4.  The  plaintiff  is  an  infant  twelve  years  old. 
The  plaintiff  claims  : — 

1.  TTiat  the  plaintiff  may  become  a  ward  of  Court. 

2.  Administration  of  the  trusts  of  the  will  of  A.  so  far  as  necessary. 

(Signed) 
Delivered 
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App.  C. 
Sect.  IV. 


Groods  sold 
and  deliyered, 


Covenantee 
against  cove- 
nantor on  a 
covenant  to 
pay  money. 


Against 
shareholder 
for  allotment 
money  and 
calls  by  a  com- 
pany under 
25  &  26  Vict. 
0.  89. 


Debt  upon  a 

trust. 


"Section  IV. 

Actions  included  in  Order  III.,  Rule  6,  Classes  A.,  B.,  C,  D,,  E, 

and  F. 

No.  1. 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered. 

Particulars : — 

1881— 31st  December,— 

&    8.  .d. 

Balance  of  account  for  butcher's  meat  to  this  date 35  10    0 

1882 — 1st  January  to  31st  March — 

Butcher's  meat  74    6    0 

109  15    0 
1882— 1st  February.- Paid 45     0    0 

Balance  due £64  15     0 

Place  of  trial,  London. 

(Signed) 
Delivered 
No.  8. 

The  plaintiff's  claim  is  for  principal  and  interest  due  under  a  covenant  in  a  deed 
dated  the  1st  of  January,  1882. 
Particulars : — 

£ 

Principal 100 

Paid 20 

Principal  due , . . ,     80 

Interest    3 

Amount  due    , 83 

Place  of  trial,  London. 

(Signed) 
Delivered 

No.  9. 

The  plaintiff's  claim  is  for  money  in  which  the  defendant,  as  a  member  of  the 
company,  is  indebted  to  the  plaintifis  (being  a  company  incorporated  under  the 
Companies  Act,  1862)  for  allotment  money  of  per  share  on  shares 

in  the  company  allotted  to  the  defendant,  as  such  member,  at  his  request  and  for 
calls  of  £  each  upon  shares  in  the  company  of  which  the 

defendant  is  a  holder,  whereby  an  action  has  accrued  to  the  plaintiffs. 
Particulars : — 

18    — Allotment  of  shares  to  the 

defendant  at  £  per  share    ....  £ 

IS    — (1st)  call  at  £  per  share,. £ 

(2na)  call  at  £  per  share . .  £ 

Amoimt  due    £ 

Place  of  trial, 

(Signed) 
Delivered 

No.  12. 

The  plaintiff's  claim  is  against  the  defendants  as  trustees  imder  the  settlement 
upon  the  marriage  of  A.  B.  and  X.  T.,  dated  January  1st,  1870,  whereby  10,000?. 
invested  on  mortgage  of  land  at  Z.  was  vested  in  the  defendants  as  trustees  upon 
trust  to  pay  the  income  thereof  haU-yearly  to  the  plaintiff. 
Particulars : — 

£ 
1882,  December  25th,  half  a  year's  income 200 

\^Several  additional  forms  are  contained  in  tjie  Appendix.'^ 
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No.  13.  App.  0. 

See  Sect.  VII.  Form  No.  1.  ^^°*-  ^^- 


Landlord 
against  tenant 
whose  term 
has  expired  or 


Section  V.  has  been  de 

^     .         J-       T\  termined  by 

Actions  for  Damages  for  Breach  of  Contract  or  Duty  arising  out  of  notice  to  quit. 

Contract. 

No.  1. 

1.  The  plaintifi  has  suffered  damage  by  breach  of  contract  for  sale  and  delivery  Buyer  against 
by  the  defendant  to  the  plaintiff  of  100  tons  of  Scotch  pig  iron  at  bl.  per  ton  to  be  seller  of  goods 
delivered  on  rail  at  Middlesborough  on  the  15th  of  March,  1882.  for  not  de- 

2.  The  defendant  did  not  deliver  any  {or  tons,  as  the  case  may  be)  of  the  liyering. 
said  iron.  " 

Particulars  of  damage : — 

£ 

Loss  of  profit  at  \l.  per  ton  on  100  tons 100 

The  plaintiff  claims  100?. 
Place  of  trial,  London. 

(Signed) 
Delivered 

No.  8. 

1.  The  plaintiff  has  suffered  damage  from  the  defendant's  negligence  in  his  con-  Client  against 
duct  for  the  plaintiff,  as  his  solicitor,  of  business  undertaken  by  the  defendant  on  solicitor  for 
the  plaintiff's  retainer.  negligence. 

2.  The  negligence  was  in  making  an  application  under  Order  XIV.,  Rule  1,  in 
the  case  of  A.  B;  (the  plaintiff)  v.  C.  D.,  where  the  case  was  one  of  unliquidated 
damages  and  not  of  debt. 

Particulars  of  damage  : — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons  £ 
The  plaintiff  claims  £ 
Place  of  trial. 

(Signed) 
Delivered 

No.  9. 

1 .  By  a  repairing  covenant  contained  in  a  lease  under  seal  from  the  plaintiff  to  Landlord 
the  defendant,  dated  the  1st  of  January,  1876,  of  a  house  No.  401,  Piccadilly,  for  against  tenant 
seven  years  from  the  25th  day  of  December,  1875,  the  defendant  covenanted  to  keep  for  breach  of 
the  premises  in  such  repair  and  condition  as  therein  mentioned.  covenant  to 

2.  The  premises  were  during  the  term  out  of  such  repair  as  was  required  by  the  repair, 
covenant. 

3.  They  were  yielded  up  out  of  such  repair  at  the  expiration  of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  defendant's  solicitor  on  , 
the            of            18     ,  and  exceed  three  folios. 


The  plaintiff  claims  £ 
Place  of  trial. 


[The  Appendix  contains  several  other  Forms.'] 


(Signed) 
Delivered 


Seotioit  YT. 

Actions  claiming  Injunctions,  Damages,  or  Declarations  of  Right 
founded  on  Wrongs. 

No.  1. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrongfully  depriving  the  Conversion 
plaintiff  of  two  casks  of  oil  by  refusing  to  give  them  up  on  demand  {or,  throwing  of  goods, 
them  overboard  out  of  a  boat  in  the  London  Docks,  &o.) 
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\If  any  special  damage  is  claimed  add ;]  — 
Particulars  [fill  them  m]. 
The  plaintifl  claims  100?. 
Place  of  trial,  London. 


(Signed) 
DeUvered 


No.  6. 

Injunction,  The  defendant  has  infringed  the-  plaintiff's  patent.  No.  14,084,  granted  for  the 

&c.  for  in-        term  of  14  years,  from  the  21st  of  May,  1880,  for  certain  improvements  in  themanu- 
fringement       factiire  of  irbn  and  steel,  whereof  the  plaintiff  was  the  first  inventor, 
of  patent.  The  plaintiff  claims  an  injunction  to  restrain  the  defendant  from  further  infringe- 

ment and  100?.  damages. 
Particulars  of  breaches  are  delivered  herewith. 
Place  of  trial,  Durham. 

(Signed) 
Delivered 


No.  7. 

Damages  for         The  defendant  has  infringed  the  plaintiff's  copyright  in  a  book  entitled  ' 

infringement     History  of  Rome,"  registered  on  the  day  of 

of  copyright.         Particulars  of  special  damage  are  as  follows : — 

Loss  of  sale  of  50  copies    ......     £50 

Loss  of  profit  in  the  copyright       .  ...       50 


•The 


£100 


The  plaintiff  claims  100?. 
Place  of  trial,  Svirrey. 


(Signed) 
Delivered 


No.  8. 
Injunction,  1.  The  defendant  has  infringed  the  plainti6E's  trade  mark. 

&c.  for  in-       '      2.  The  trade  mark  is  [describe  if). 

f ringement  of        \_If  the  plaintiff  is  not  the  original  proprietor  of  the  trade  mm'k,  show  shortly  hno  Ms 
trade  mark.       title  is  derived.'] 

3.  The  following  are  the  acts  complained  of,  viz. : — 

{Set  them,  out.) 
The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his  servants,  and 
agents,  from  infringing  the  plaintiff's  said  trade  mark,   and  in  particular  from 
[stating  any  particular  injunction  sought]. 
The  plaintiff  also  claims  an  account  or  damages. 

(Signed) 
DeHvered 


No.  10. 

Obstruction  1.  The  plaintiff  is  the  owner  [or,  lessee]  and  occupier  of  a  house,  700,  Regent 

of  lights.  Street,  in  which  are  the  foUovring  ancient  lights  : — 

(1 .)  The  kitchen  window  in  the  basement  on  the  south  side. 
(2.)  The  two  back  dining  room  windows  on  the  ground  floor  on  the  south  side. 
(3j  The  landing  window  and  back  drawing  room  window  on  the  south  side. 
2.  The  defendant  is  erectiog  a  building  wMch  will,  if  not  stopped,  materially 
diminish  the  light  coming  through  the  said  windows. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his  contractors, 
servants,  and  workmen,  from  continuing  the  erection  of  the  building,  so  as  to 
obstruct  or  diminish  the  access  of  light  to  the  said  windows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said  building  pulled  down, 
or  damages  for  the  injury  he  will  sustain  if  .the  same  is  completed  and  not  pulled 
down. 

id) 
Delivered 
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No.  11.  Sect.  VI. 

The  plaintiff  has  snrffered  damage  from  offensive  and  pestilential  smells  and  Nuiaanpe  hv 
vapours  caused  by  the  defendant  in  the  plaintiff's  dwelling-house,  No.  15,  James  smeUs 
Street,  Durham.  omoua. 

The  plaintiff  olaims : — 
(1.)  £80.   _ 

(2.)  An  injunction  to  restrain  the  defendant  from  the  continuance  or  repetition 
of  lie  said  iajury  or  the  committal  of  any  injury  of  a  like  kind  in  respect 
of  the  same  property. 
Place  of  trial,  Yorkshire,  West  Riding. 

(Signed) 

Delivered 

No.  12. 

1.  The  plaintiff  is  the  owner  (or  lessee)  and  occupier  of  a  farm  known  as            ,  Nuisance  by 
through  which  there  runs  a  river  known  as            .  pollution  of 

2.  The  defendant  or  persons  in  his  employ  pollute  the  water  in  the  said  river  by  water, 
passing  into  the  same  tiie  refuse  of  the  defendant's  dye  works,  situate  higher  up  the 

said  river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his  servants  and 
agents,  from  sending  from  the  said  dye  works  into  the  said  river  any  matter  so  as  to 
pollute  the  waters  thereof,  or  to  render  them  unwholesome  or  unfit,  for  ixse,  to  the 
injury  of  the  plaintiff  {or,  as  the  case  may  be) . 
The  plaintiff  will  also  claim  damages  in  respect  of  the  said  nuisance. 
Place  of  trial, 

(Signed) 

Delivered 

No.  13. 

1.  On  31st  January,  1883,  the  defendant  issued  ■•  prospectus  to  the  public  re-  Fraudulent 

lating  to  the  A.  B.  Company,  Inmited.  prospectus. 

2.  On  Feb.  1st,  1883,  the  plaintiff  received  a  copy  of  this  prospectus. 

3.  The  plaintiff  subscribed  for  100  shares  in  the  company  on  the  faith  of  this 

prospectus. 

4.  The  prospectus  contained  misrepresentations,  of  which  the  following  are  par- 

ticulars : — 

(a.)  The  prospectus  stated  " whereas  in  fact 

(b.)  The  prospectus  stated  " whereas  in  fact 

(0.)  The  prospectus  stated  "......  whereas  in  fact 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above  particulars. 

6.  The  following  facts,  which  were  within  the  knowledge  of  the  defendants,  are 

material,  and  were  not  stated  in  the  prospectus : 
(a.) 

7.  The  plaintifl  has  paid  calls  to  the  company  to  the  extent  of  1,000?. 

The  plaintiff  claims : — 

1.  Repayment  of  1,000?.  and  interest. 

2.  Indemnity. 


No.  14. 


Delivered 


The  plaintiff  has  suffered  damage  from  the  defendant  inducing  the  plaintiff  to  buy  Fraudulent 
the  goodwill  and  lease  of  the  G-eorge  public-house,  Stepney,  by  fraudulently  repre-  sale  of  a  lease, 
senting  to  the  plaintiff  that  the  takings  of  the  said  pubUorhouse  were  40?.  a  week, 
whereas  in  fact  they  were  much  less,  to  the  defendant's  knowledge. 
Particulars  of  special  damage : — 
{Fill  them  in.) 
The  plaintiff  claims  £ 

(Signed) 

Delivered 

[The  Appendix  contains  other  Forms  besides  those  here  given. 1 

qq2 
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App.  C. 
^^''*-  ^"-  Section  YH. 

Actions  for  Recovery  of  Land,  Sfc. 
No.  1. 

Landlord  1 .  The  plaintifl  is  entitled  to  the  possession  of  a  farm  and  premises  called  Church 

againsttenaut  Farm,  in  the  parish  of  St.  J  ames,  in  the  county  of  Surrey,  -which  was  let  by  the 
whose  term  plaintiff  to  the  defendant  for  the  term  of  three  years  from  the  29th  of  September,  1879, 
has  expired,  which  term  has  expired  [or  as  tenant  from  year  to  year  from  the  29th  September,  1875, 
&o.  which  said  tenancy  was  duly  determined  by  notice  to  quit  expiring  on  the  29th  of 

September,  1881.] 
The  plaintiff  claims  possession  and  50?.  for  mesne  profits. 
Place  of  trial,  Surrey. 

(Signed) 
Delivered 


Heir-at-law 
against 


No.  2. 

1 .  The  plaintiff  is  entitled  to  the  possession  of  Blackacre  in  the  parish  of 
\or,  of  No.  2,  Bridge  Street,  Bristol],  in  the  county  of 

2.  On  and  before  the  of  188  ,  A.  B.  was  seised  in  fee  and  in  possession 
of  the  premises. 

3.  On  the  of  188    the  said  A.  B.  died  so  seised,  whereupon — 

4.  The  estate  descended  to  the  plaintiff,  his  eldest  son  and  heir-at-law. 

5.  After  the  death  of  the  said  A.  B.  the  defendant  wrongfully  took  possession  of 
the  premises. 

The  plaintiff  claims : — 

1.  Possession  of  the  premises. 

2.  Mesne  profits  from  the  of 
Place  of  trial, 

(Signed) 
Delivered 


APPENDIX  D. 


FORMS  OF  DEFENCE  TO  BE  USED  PURSUANT  TO  ORDER  XIX., 

RULE  5. 

Section  I. 

General  Form. 


In  the  High  Court  of  Justice, 
Division. 


18     .      No. 


Between  Plaintiff, 

and 

Defendant. 


Defence. 
The  defendant  says  that : — 

1-) 

2.  >  {To  he  filled  up  in  the  manner  exemplified  in  the  following  form^.\ 

(Signed) 
Delivered 
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Counter-claim.  .  App.  D. 

The  defendant  says  that: —  Sect.  I. 


_  I  {To  be  filled  up  in  the  maimer  exemplifiedin  the  following  forms.) 


2 
The  defendant  counter-claims 


(Signed) 
Del" 


Jelivered 
Defence  and  Counter-claim. 


The  defendant  says  : — 
2;  }  [To  be  filled  up.) 

Counter-claim. 
The  defendant  repeats  paragraph  2  of  his  defence,  and  says  that: — 
I"  I  (To  be  filled  up.) 

The  defendant  counter-claims. 

(Signed) 
Delivered 


Section  II. 


To  Actions  specially  assigned  to  the  Chancery  Division  by  Section  34  of 
the  Principal  Act.     Appendix  C,  Sect.  II. 

1.  The  defendants  do  not  admit  the  plaintifi's  claim.  m    -„+;(,_.  t^v 

The  defendant  A.  B.  admits  the  pWifE's  claim,  hut  not  assets.  administra- 

[or] 
The  defendant  C.  D.  admits  assets,  but  not  the  plaintiff's  claim. 

2.  The  claim  is  barred  by  the  Statute  of  Limitations. 

[State  which.'] 

3.  Payment  was  made  by  deceased. 

4.  The  claim  is  fraudulent  in  the  following  particulars : 

[Set  out  particulars."] 

5.  The  defendant  is  entitled  to  a  set-ofl,  of  which  the  following  are  the  par- 
ticulars: — 

[Set  out  particulars.] 

6.  The  claim  was  released  by  deed  dated  the  of 

7.  Notice  was  given  and  assets  distributed  \mder  Statute  22  &  23  Vict.  c.  35,  s.  29. 

Particulars  of  the  Notice. 
Advertisements  in  the  Times  of  January  1,  1880. 

,,  New  York  Herald,  February,  1881. 

,,  Bombay  Gazette  of  January  25,  1881. 

[givinif  the  titles  of  the  newspapers  and  the  dates  of  those  in  which  the  advertise^ 
ment  appeared.] 

8.  The  personal  estate  of  the  testator  is  sufficient  to  pay  the  plaintiff  his  debt  if 
established. 

9.  The  defendant  is  not  heir-at-law  or  devisee  of  the  deceased. 

(Signed) 

Delivered 

No.  1. 

1.  The  defendant  did  not  execute  the  mortgage. 

2.  The  mortgage  was  not  assigned  to  the  plaintiff  {if  more  than  one  assignment  is  To  actions  for 
alleged  rntj  which  is  denied).  .  t  ■    :  .■  foreclosure  by 

3.  The  debt  is  barred  by  the  Statute  of  Limitations.  mortgaffeei 

4.  Payments  have  been  made,  viz. : — 

10  July,  1874,  1,000?. 
18  October,  1875,  500;. 
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App.  D.  6.  The  plaintiff  took  possession  on  the  of  and  has  received  the  rents 

Sect.  n.       ever  since. 

6.  The  plaintiff  released  the  debt  by  deed,  dated  1  June,  1882. 

7.  The  defendant  conveyed  all  his  interest  to  A.  B.  by  deed,  dated  25  November, 
1880. 
The  defendant  claims  : — 

1.  Account. 

2.  Re-conveyanoe. 

(Signed) 

Delivered 


To  same  by 
alleged  second 
incumbrancer 
who  claims 
priority. 


No.  2. 


To  actions  for 
redemption. 


1. 
2. 
3. 

4. 
5. 


>  {As  in  precedinff  Form.) 


To  actions  for 
specific  per- 
formance. 


7.  By  a  deed  dated  1st  June,  1880,  the  mortgagor  A.  B.  mortgaged  the  property 
in  question  to  the  defendant  to  secure  5,000?.  and  interest  at  5  per  cent,  per 
annum. 
The  defendant  claims — 

1.  A  declaration  of  priority  and  foreclosure  (and  a  receiver). 

(Signed) 

Delivered 
[If  the  plaintiff  claims  payment  of  the  mortgage  debt,  the  defendant  must,  if  he 
disputes  his  liability,  show  the  grounds  on  which  he  does  so  as  in  other  cases  of  debt ; 
or  he  can  claim  indemnity  against  the  owner  of  the  equity  of  redemption  under 
Ordm-Xri.,  iJe*  48.] 

1 .  The  plaintiff's  right  to  redeem  is  barred  by  the  Statute  of  Limitations. — [State 
whieh.'l 

2.  The  plaintiff  assigned  all  interest  in  the  property  to  A.  B. 

3.  The  defendant  by  deed,  dated  the  day  of  assigned  all  his  interest 
in  the  mortgage  debt  and  property  comprised  in  the  mortgage  to  A.  B. 

4.  The  defendant  never  took  possession  of  the  mortgaged  property,  or  received  the 
rents  thereof. 

[If  the  defendant  admits  possession  for  a  time  only,  he  should  state  the  time,  and  deny 
possession  beyond  what  he  admits.'] 

(Signed) 

Delivered 

1.  The  defendant  did  not  enter  into  the  agreement. 

2.  A.  B.  was  not  the  agent  of  the  defendant  (if  alleged  by  plaintiff). 

3.  The  plaintifB  has  not  performed  the  following  conditions. — [Conditions.) 

4.  The  defendants  did  not. — [Alleged  acts  of  part  performance.'] 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is  not  such  as  the 
defendant  is  bound  to  accept  by  reason  of  the  following  matters  : — [State  why.] 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects. — [State  them.] 

8.  [of]  The  defendant  has  been  guilty  of  delay ; 

9.  o/  The  defendant  has  been  guilty  of  fraud  [or  misrepresentation]  ; 

10.  V]  The  agreement  is  unfair  ; 

1 1 .  'or]  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11),  [or  as  the  case  may  be]. 

12.  The  agreement  was  rescinded   under    Conditions  of  Sale,  No.   11,    {or,  by 
mutvial  agreement) . 

(Signed) 
Delivered 
[In  cases  where  damages  are  claimed  and  the  defendant  disputes  his  liability  to 
damages,  he  must  deny  the  agreement  or  the  alleged  breaches,  or  show  whatever 
other  ground  of  defence  he  intends  to  rely  on,  e.  g..  Statute  of  Limitations,  accord 
and  satisfaction,  release,  fraud,  ^c] 
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App.  D. 
Sectioit  IV.  S^°*'- 1^- 

To  Actions  included  in  Order  III.,  Rule  6,  Classes  A.,  £.,  C,  D., 

E.,  and  F. 

1.  The  defendant  did  not  accept  the  bill.  To  actions  on 

2.  The  defendant  did  not  make  the  note.  ^^^  q£  gj^. 

3.  The  defendant  did  not  di-a-w  the  check.  pT,nT,<rB  nrn 

4.  The  defendant  did  hot  indorse  to  A.  B.  S^  notes 

5.  The  defendant  (oj-  A.  B.)  did  not  indorse  to  the  plaintifp.  or  checks 

6.  The  bOl  was  not  presented  for  payment. 

7.  The  defendant  had  not  due  notice  of  dishonour. 

8.  The  plaintiff  was  not  the  holder  at  the  dommenoement  of  the  action. 

9.  The  biQ  was  accepted  (or,  the  note  was  made)  for  the  accommodation  of  the 
defendant  without  consideration. 

10.  The  biUwas  accepted  for  the  accommodation  of  the  drawer  and  indorsed  to 
the  plaintiff  without  consideration. 

11.  The  bOl  was_  accepted  and  delivered  to  the  drawer  without  consideration  for 
the  purpose  of  his  getting  it  discounted  for  the  defendant,  and  the  drawer,  iu 
fraud  of  the  defendant,  and  contrary  to  the  said  purpose  indorsed  the  bill  to  the 
plaintiff  without  consideration  [or,  with  notice  of  tiie  said  fraud,  or,  overdue). 

12.  The  defendant  was 'induced  to  accept  by  the  fraud  of  the  drawer,  who 
iadorsed  to  the  plaintiff  without  consideration  [or,  with  notice  of  the  fraud,  01; 
overdue). 

Particulars  of  the  fraud  are  as  follows: — The  drawer  on  or  about  the  15th  of 
May,  1882,  falsely  and  fraudulentiy  stated  to  the  defendant  that  he  had  shipped 
20  tons  of  pig  iron  for  the  defendant  on  board  the  "Ajax,"  which  he  had  not 
done. 

13.  The  defendant  accepted  the  bill  [or,  made  the  note)  for  and  on  account  of  the 
price  of  50  tons  of  coal  to  be  delivered  by  the  plaintiff  to  the  defendant  by  the  1st 
of  May,  1882,  and  the  plaintiff  failed  to  deliver  the  goods. 

14.  The  bOl  [m;  note,  or,  check)  was  rendered  void  after  issue  by  a  material 
alteration,  viz.,  by  the  alteration  of  the  date  from  the  21st  of  January  to  the  2nd  of 
January. 

(Signed) 

Delivered 

General  Defences. 

1.  On  5th  April,  1882,  a  brown  horse  was  delivered  by  the  defendant  to  and  Accord  and 
accepted  by  the  plaintiff  in  discharge  of  the  alleged  cause  of  action  ;  satisfaction. 

[or,  on  5th  April,  1882,  an  agreement  between  the  plaintiff  and  the  defendant 
whereby  it  was  agreed  between  the  plaintiff  and  the  defendant  that  the  defendant 
should  deliver  the  cargo  of  the  "Mary"  at  the  Surrey  Commercial  Docks  instead 
of  at  HuU  aa  per  charter-party  of  1st  March,  1882,  was  accepted  in  discharge  of 
the  alleged  cause  of  action) . 

2.  The  defendant-became  bankrupt.  Bankruptcy 

3.  The  plaintiff  became  bankrupt  before  action,  and  the  cause  of  action  vested  in  Sea. 
the  trustees  of  his  property. 

4.  The  defendant  was  discharged  under  a  liquidation  by  arrangement  pursuant 
to  the  125th  section  of  the  Bankruptcy  Act,  1869. 

5.  The  defendant  compounded  with  his  creditors  under  the  126th  section  of  the 
Bankruptcy  Act,  1869,  and  duly  paid  to  the  plaintiff  the  composition  on  the  day 
appointed. 

6.  The  defendant  was  covert  at  the  time  of  making  the  alleged  contract  [or,   Coverture, 
contracting  the  alleged  debt^. 

7.  The  defendant  was  an  mfant  at  the  time  of  making  the  alleged  contract  [or.   Infancy, 
contracting  the  alleged  debt) . 

8.  The  defendant  aa  to  the  whole  action  [or,  as  to  of  £  ,  parcel  of  the  money  Payment  iato 
claimed,  or,  as  to  the  plaintiff's  claim  on  the  guarantee  of  the  of  18    ,  Court. 

or,  aa  the  ease  may  be),  has  paid  into  court  £  ,  and  says  that  sum  is  enough  to 

satisfy  the  plaintifl's  claim,  (or,  the  plaintiff's  claim  herein  pleaded  to). 

9.,  The  causes  of  action  were  released  by  deed  dated  the  1st  of  May,  1882,  between  Release, 
the  plaintiff  of  the  first  part  and  the  defendant  of  the  second  part. 

10.  The  contract  was  rescinded  (or,  the  defendant  was  exonerated  by  the  plaintifi)  Rescission 
before  breach.    Particulars  are  as  follows : — An  arrangement  between  the  plaintiff  before  breach, 
and  the  defendant,  made  verbally  on  the  15th  of  April,  1882  (or,  by  letter  from  the 
defendant  to  the  plaintiff,  and  answer  of  the  plaintiff  dated  the  14th  and  15th  of 
April,  1882). 
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App.  D. 
Sect.  IV. 

Statute  of 
Limitations. 

Statute  of 
Frauds. 


11.  The  debt  was  barred  by  the  Statute  of  Limitations  [state  which']. 

12.  (17th)  section  of  the  Statute  of  Frauds  has  not  been  complied  ■with. 

(Signed) 
DeKvered 
[Other  forms  are  gwm  in  the  Appendix."] 


Denials. 


Section  V. 

To  Actions  for  Damages  for  Breach  of  Contract  or  Duty.    Appendix  C, 

Sect.  V. 

1 .  The  defendant  did  not  contract  [or,  promise,  or,  agree)  as  alleged. 

2.  The  defendant  did  not  receive  the  goods  for  the  alleged  purpose  (or,  on  the 
alleged  terms) . 

3.  The  defendant  did  not  receive  the  plaintiff  as  a  passenger  to  be  carried  as 
alleged. 

[Other  forms  are  gi/oen  in  the  Appendix.] 


To  all  actions 
for  wrongs. 


Section  VI. 

To  Actions  claiming  Injunctions,  Damages,  or  Declarations  of  Right, 
founded  upon  Wrongs.     Appendix  C,  Sect.  VI. 

1.  Denial  of  the  several  acts  {or,  matters)  complained  of. 

(Signed) 
Delivered 


To  actions  for      1 .  The  defendant  did  not  infringe  the  patent, 
infringement        2.  The  invention  was  not  new. 
of  a  patent.  3.  The  plaintiff  was  not  the  first  or  true  inventor. 

i.  The  invention  was  not  useful. 

5.  [Benial  of  any  other  matter  of  fact  affecting  the  validity  of  the  patent.] 

6.  The  patent  was  not  assigned  to  the  plaintiff. 

(Signed) 
Delivered 


Copyright.  (!■)  The  plaintiff  is  not  the  author  [assignee,  &o.  as  the  case  may  be]. 

(2.)  The  book  was  not  registered. 
(3.)  The  defendant  did  not  infringe. 

(Signed) 
Delivered 


Trade  mark. 


(1.)  The  trade  mark  is  not  the  plaintiff's. 

(2.)  The  alleged  trade  mark  is  not  a  trade  mark. 

(3.)  The  defendant  did  not  infringe. 


(Signed) 
Delivered 


Light.  1.  The  plaintiff's  lights  are  not  ancient  [or  deny  his  other  alleged  prescripii^e 

rights]. 

2.  The  plaintiff's  lights  will  not  be  materially  interfered  with  by  the  defendant's 
buildings. 
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3.  The  defendant  denies  that  he  or  his  servants  pollute  the  -water  [or,  do  -what  is  App  D 

complained  of].  Sect.' VI. 
l_If  the  defendant  claims  the  right  bij  prescription  or  otherwise  to  do  what  is 


complained  of,   he  must  say  so,   and  must  state  the  grounds  of  his  claim,  Nuisance. 
i.  e.  whether  by  prescription,  grant,  or  what."] 
_  4.  The  plaintifi  has  been  guilty  of  laches,   of  which  the  following  are  par- 
ticulars : — 

1870.  PlaintifE's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1883.  Eirst  complaint. 

5.  As  to  the  plaintiff's  claim  for  damages,  the  defendant  will  rely  on  the  above 
grounds  of  defence,  and  says  that  the  acts  complained  of  have  not  produced  any 
damage  to  the  plaintifB.  \If  other  grounds  are  relied  on,  they  mtist  te  stated,  e.  g.  the 
Statute  of  Limitations  as  to  past  damage']. 

(Signed) 
Delivered 

{Other  forms  are  given  in  the  Appendix.] 


SEonoN  Vn. 
To  Actions  for  Recovery  of  Land.     Appendix  C,  Sect.  VII. 

1.  The  defendant  is  in  possession  of  the  premises  by  himself  or  his  tenant. 

2.  The  defendant  had  no  notice  to  quit. 

(Signed) 
Delivered 


Section  VIII. 
Counterclaims. 


The  defendant  lent  5001.  to  the  plaintrS  on  1st  May,  1882. 
The  defendant  counterclaims  500^. 

1.  The  defendant  has  suffered  damage  by  the  plaintiff's  breach  of  a  contract  for 
the  sale  and  delivery  by  the  plaintiff  to  the  defendant  of  5, 000  tons  of  Merthyr  steam 
coal  at  18».  6d.  per  ton  F.O.B.  at  Cardiff  by  equal  monthly  deliveries  over  the  first 
five  months  of  1882. 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damages : — 

£     s.    d. 
Difference  between  market  price  in  April  and  May,  and  the 

contract  price,  2s.  6d.  per  ton  on  2,000  tons  250    0    0 

The  defendant  counterclaims  250?. 

(Signed) 
Delivered 


-♦— 
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App.  E. 
Sect.  I. 


APPENDIX  E. 

FORMS  OP  REPLY,  &c.,  TO  BE  USED  PURSUANT  TO  ORDER  XIX., 

RULE  5. 

Section  I. 


General  form. 


In  the  High  Court  of  Justice, 
Division. 


To  actions  on 
a  guarantee  to 
which  defence 
raised  of  time 
given  to  the 
principal  and 
counterclaim 
for  non- 
delivery of 
goods. 


18     .     [Sere put  the  letter  and  number.'] 

Between  Plaintiff, 

and 

Defendant. 
Reply. 
The  plaintifE  as  to  the  defence  says  that— 
1. 
2. 
The  plaintifE  as  to  the  counter-claim  says  that — 
1. 
2. 

(Signed) 
Delivered 

Reply. 
The  plaintifE  as  to  the  defence  says  that— 

1.  He  joins  issue. 

2.  The  agreement   giving  time  to  the  principal   expressly  reserved  remedies 
against  the  surety. 

The  plaintiff  as  to  the  counter-claim  says  that — 

1.  The  defendant  was  not  ready  and  willing  to  accept  and  pay  for  the  goods. 

(Signed) 
Delivered 


Section  II. 
Example  of  a  Statement  of  Claim,  Defence,  and  Reply. 

18     .     \_Eere piit  the  letter  and  number.'] 

In  the  High  Court  of  Justice,  Between  A.  B.,  Plaintiff, 

Queen's  Bench  Division.  and 

0.  D.,  Defendant. 

Statement  of  Claim. 
The  plaintiff's  claim  is  for  work  done  and  materials  provided  by  the  plaintiff  for 
the  defendant  at  his  request. 
Particulars: —    ■  • 

1882,  January  1  to  31  May.    To  rebmlding  house  at      £       s.    d. 

Wigan,  as  per  contract  dated  the  24th  December,  1881 . ,  3,400    0    0 

To  extras  as  per  account  delivered    243    0    0 

3,643     0    0 
Paid  on  account    3,000    0     0 

Balance  due    643    0    0 

The  plaintiff  also  seeks  to  recover  interest  on  the  above  balance  from  the  3.lBt 
May,  1882,  till  payment  or  judgment. 
Place  of  trial,  Lancashire,  Northern  Division. 

(Signed) 
Delivered  the  1st  of  January,  1883. 
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l^Seadinff  as  in  General  Form.']  App.  E. 

Defence  and  Counter-olaim.  Sect.  li. 


Defeace. 
The  defendant  says  that — 

1.  Except  as  to  200?.,  parcel  of  the  money  claimed,  the  architect  did  not  grant  his 
certificate  pursuant  to  the  contract. 

2.  As  to  200?.,  parcel  of  the  money  claimed,  the  defendant  brings  {or  has  brought) 
into  Court  200?.,  and  says  that  sum  is  enough  to  satisfy  the  plaintifi's  claim  herein 
pleaded  to. 

Counter-claim. 
The  defendant  says  that — 

1 .  The  contract  contained  a  clause  whereby  it  was  provided  that  the  plaintiff 
should  complete  the  works  by  the  31st  of  March,  1882,  or  in  default  pay  to  the  de- 
fendant 1?.  a  day  for  every  subsequent  day  during  which  the  works  should  remain 
unfinished,  and  they  so  remained  unfinished  for  61  days  to  the  31st  of  May. 
The  defendant  counter-claims  61?. 

(Signed) 
Delivered  the  22nd  of  January,  1883. 

{Keadinp  as  in  General  Form.l 

Reply. 
The  plaintiff  says  that — 

1 .  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  second  paragraph  thereof,  the  plaintiff  accepts  the  £  in 
satisfaction. 

The  plaintiff  as  to  the  counterclaim  says  that — 

3.  Tie  liquidated  damages  were  waived  by  ordering  extras  and  material  altera- 
tions in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by  preventing  the  plaintiff  from 
having  access  to  the  premises  till  a  week  after  the  agreed  time. 

(Signed) 
Delivered  the  5th  of  February,  1883. 


Section  III. 

Defence  including  an  objection  in  Point  of  Law. 

No.  1. 

[_Seadmif.'} 

Defence. 

The  defendant  says  that —  To  action  on 

1.  The  goods  were  not  supplied  to  E.  F.  on  the  guarantee.  a  guarantee 

2.  The  defendant  wiU  object  that  the  guarantee  discloses  a  past  consideration  on  for  the  price 
the  face  of  it.  of  goods. 

(Signed) 
Delivered 
[Otlier  forms  are  given  in  the  Appendix."] 
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App.  F. 

APPENDIX  F. 

FORMS  OF  JUDGMENT. 

No.   1. 
Default  of  Appearance  and  Defence  in  Case  of  Liquidated  Demand. 

18     .     [Here  put  ihe  Utter  and  numher.'] 

In  the  High  Court  of  Justice,  Between  A.  B.  Plaintiff, 

Division.  and 

C.  D.  and  E.  F.  Defendants. 
30th  Novemher,  18     . 

The  defendants  [or  the  defendant  0.  D.]  not  having  appeared  to  the  ivrit  of 
summons  herein  [or  not  having  delivered  any  defence],  it  is  this  day  adjudged  that 
the  plaintiff  recover  against  the  said  defendant  JB  ,  and  costs,  to  be  taxed. 


No.  2. 

Interlocutory  Judgment  in  Default  of  Appearance  or  Defence  where 
Demand  unliquidated. 

[SeadiMg  as  in  Form  1.] 

The  day  of  18    . 

No  appearance  having  been  entered  to  the  writ  of  summons  o»'  no  defence  having 
been  delivered  by  the  defendant  herein. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  the  value 
of  the  goods  [o»'_damages  or  both,  as  the  case  may  Je]  to  be  assessed. 


No.  3. 
Judgment  in  Default  of  Appearance  in  Action  for  Recovery  of  Land. 

[Seading  as  in  Form  1.] 
30th  November,  18     . 

No  appearance  having  been  entered  to  the  writ  of  summons  herein,  it  is  this  day 
adjudged  that  the  plaintiff  recover  possession  of  the  land  in  the  indorsement  on  lie 
writ  described  as 


No.  4. 


Judgment  in  Default  of  Appearance  and  Defence  after  Assessment  of 

Damages. 

[Seadmg  as  in  Form  1.] 
30th  November,  18     . 

The  defendants  not  having  appeared  to  the  writ  of  summons  herein  [or  not  having 
delivered  any  defence],  and  a  writ  of  inquiry,  dated  1876,  having  been  issued 

directed  to  the  sheriff  of  to  assess  the  damages  which  the  plaintiff  was  entitled 

to  recover,  and  the  said  sheriff  having  by  his  return  dated  the  18    ,  returned 

that  the  said  damages  have  been  assessed,  at  £  ,  it  is  adjudged  that  the  plain- 

tiff recover  £  and  costs  to  be  taxed. 
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No.  5.  '  App.  F. 

Judgment  after  Appearance  and  Order  under  Order  XIV.,  Rule  1. 

iJB^eading  as  in  Form  1.] 

The  day  of  18     . 

The  defendant  having  appeared  to  the  writ  of  sunnuons  herein,  and  the  plaintifB 
having  by  the  order  of  ,  dated  the  day  of  18    ,  obtained  leave  to 

sign  judgment  under  the  Rules  of  the  Supreme  Court,  Order  XIV.,  Rule  1,  for 
[^recite  order]. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  £  lor 

possession  of  the  laud  in  the  indorsement  on  the  -writ  described  as  ]  and  costs 

to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18     . 


No.  6. 

Judgment  at  Trial  hy  Judge  without  a  Jury. 

[Seading  as  in  Form  1.] 

\If  in  Chancery  Division,  name  of  judge.] 

This  action  coming  on  for  trial  [the  day  of  and]  this  day,  before 

in  the  presence  of  counsel  for  the  plaintiff  and  the  defendants  [or,  if  some  of 
the  defendants  do  not  appear,  for  the  plaintiff  and  the  defendant  C.  D.,  no  one  appear- 
ing for  the  defendants  E.  F.  and  Gr.  H.,  although  they  were  duly  served  with  notice 
of  trial  as  by  the  affidavit  of  filed  the  day  of  appears,]  upon 

hearing  the  probate  of  the  will  of  ,  the  answers  of  the  defendants  0.  D., 

E.  F.,  and  G.  H.,  to  interrogatories,  the  admission  in  writing,  dated  and 

signed  by  [Mr.  the  solicitor  for]  the  plaintiff  A.  B.  and  by  [Mr.  the 

solicitor  for]  the  defendant  CD.,  the  affidavit  of  filed  the  day  of  , 

the  affidavit  of  filed  the  day  of  ,  the  evidence  of  taken  on 

their  oral  examination  at  the  trial,  and  an  exhibit  marked  X.,  being  an  indenture 
dated,  &c.  and  made  between  [parties],  and  what  was  alleged  by  counsel  on  both 
sides  :  This  Court  doth  declare,  &o. 

And  this  Court  doth  order  and  adjudge,  &c. 


No.  7. 

Judgment  after  Trial  with  a  Jury. 

[Seading  as  in  Form  1.] 
15th  November,  18     . 

The  action  having  on  the  12th  and  13th  November,  18    ,  been  tried  before  the 
Honourable  Mr.  Justice  with  a  special  jury  of  the  county  of  ,  and  the 

jury  having  found  [state findings  as  in  officer's  certificate],  and  the  said  Mr.  Justice 
having  ordered  that  judgment  be  entered  for  the  plaintiff  for  £  and 

costs  [or  as  the  case  may  be]:  Therefore  it  is  adjudged  that  the  plaintiff  recover 
against  the  defendant  £  and  £  for  his  costs  [or  that  the  plaintiff  recover 

nothing  against  the  defendant,  and  that  the  defendant  recover  against  the  plaintiff 
£  for  his  costs  of  defence,  or  as  the  case  may  be]. 


No.  8. 
Judgment  after  Trial  before  Referee. 

[Seading  as  in  Form  l.J 

30th  November,  18     .  .,,,.„„„ 

The  action  having  on  the  27th  November,  18  ,  been  tried  before  X.  T.,  Esq.,  an 
official  [or  special]  referee,  and  the  said  X.  T.  having  found  ?  [or  having  ordered 
that  judgment  be  entered]  [state  substance  of  referee's  certificate],  it  is  this  day  ad- 
judged tiiat — 
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App.  E.  *  No.  9. 

Judgment  after  Trial  of  Questions  of  Account  hy  Referee. 

[Sead'mg  as  in  Fom  1.] 

The  day  of  18     . 

The  questions  of  acoovmt  in  this  action  having  heen  referred  to  and  he 

having  found  that  there  is  due  from  the  to  the      ,      the  sum  of  £  and 

directed  that  the  do  pay  the  costs  of  the  reference. 

It  is- this  day  adjudged  that  the  recover  against  the  said  £  and 

costs  to  be  taxed. 

The  ahove  costs  have  been  taxed  and  allowed  at  £  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 


No.  10. 
Judgment  upon  Motion  for  Judgment. 

[Seading  as  in  Form  1 .] 
30th  November,  18     . 

This  day  before  Mr.  X.  of  counsel  for  the  plaintiff  [or  as  the  case  may  Sc], 

moved  on  behaH  of  the  said  [state  judgment  moved  /or],  and  the  said  'Utr.  X. 

having  been  heard  of  counsel  for  and  Mr.  Y.  of  counsel  for  the  Court 

adjudged 


No.  11. 
Judgment  after  Trial  hy  Court  ivithout  Jury. 

[Heading  as  in  Form  1 .] 

This  action  having  on  the  day  of  18    been  tried  before  and  the 

said  on  the  day  of  18    having  ordered  that  judgment  be  entered 

for  the  for  £ 

It  is  this  day  adjudged  that  the  recover  from  the  £  and  costs  to 

be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by  a  (taxing 

ofBoer's)  certificate  dated  the  day  of  18     . 

Judgment  entered  the  day  of  18     . 


No.  12. 
Judgment  in  pursuance  of  Order. 

[Heading  as  in  Form  1.] 

Pursuant  to  the  order  of  dated  18    vrhereby  it  was  ordered  and 

default  having  been  made 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  said  defendant  £ 
and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 
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No.  13.  App.  F. 

Judgment  on  Certificate  of  Registrar  of  County  Court. 

[Heading  as  in  Form  1.] 

The  day  of  18     . 

This  action  having  been  ordered  under  section  26  of  the  County  Court  Act,  1856 
(19  &  20  Vict.  0.  108),  to  be  tried  in  the  County  Court  of  and  the  registrar  of 

that  Court  having  certified  that  the  result  was 

It  is  this  day  adjudged  that  recover  against  £  and  costs  to  be 

taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18     . 


No.  14. 
Judgment  for  Defendants  Costs  on  Discontinuance. 

\Seading  as  in  Form  1.] 

The  day  of  18     . 

The  plaintiflE  having  by  a  notice  in  writing  dated  the  day  of  18     , 

wholly  discontinued  this  action  or  withdrawn  his  claim  in  this  action  for  or  withdrawn 
so  much  of  his  claim  in  this  action  as  relates  to  [or  as  the  case  may  le']. 

It  is  this  day  adjudged  that  the  defendant  recover  against  the  plamtifE  costs  to  be 
taxed. 

The  above  costs  have  been  taxed  and  aJlowed  at  £  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18     . 


No.  15. 
Judgment  for  Plaintiff's  Costs  after  Confession  of  Defence. 

[Seading  as  in  Form  1 .] 

The  day  of  18     . 

The  defendant  in  his  defence  herein  having  alleged  a  ground  of  defence  which 
arose  after  the  commencement  of  this  action,  and  the  plaintiff  having  on  the 
day  of  18    delivered  a  confession  of  that  defence, 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  costs  to 
be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 


No.  16. 
Judgment  for  Costs  after  Acceptance  of  Money  paid  into  Court. 

[Heading  as  in  Form  1.] 

The  day  of  18     . 

The  defendant  having  paid  into  Court  in  this  action  the  sum  of  £  in  satis- 

faction of  the  plaintiff's  claim,  and  the  plaiatiEE  having  by  his  notice  dated  the 
day  of  18      ,  accepted  that  sum  in  satisfaction  of  his  entire  cause  of  action, 

and  the  plaintiff's  costs  herein  having  been  taxed,  and  the  defendant  not  having 
paid  the  same  within  forty-eight  hours  after  the  said  taxation ; 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  costs  to 
be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 
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App.  F.  No.  17. 

Judgment  where  no  Judgment  entered  at  Trial  ly  Jury. 
{Sending  as  in  Form  1.] 
The  day  of  18     . 

This  action  having  on  the  18     been  tried  hefore  and  a  jury 

of  the  of  ,  and  the  jury  having  fovind  and  the  not  having 

thought  fit  to  order  any  judgment  to  be  entered  .    Now  on  motion  before 

the  Court  for  judgment  on  behalf  of  the  ,  the  Court  having 

It  is  this  day  adjudged  that  the  recover  against  the  the  sum  of  £, 

and  costs  to  be, taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  master's 

certificate  dated  the  day  of  18     . 

Judgment  entered  the  day  of  18     . 


No.  18. 

Judgment  on  Motion  after  Trial  of  Issue. 

[Heading  as  in  Form  1.] 
The  day  of  18     . 

The  issues  or  questions  of  fact  arising  in  this  action  [or  cause  or  matter]  by  the 

order  dated  the  day  of  ordered  to  be  tried  before  having  on  the 

day  of  been  tried  before  and  the  having  found  .     Now 

on  motion  before  the  Court  for  judgment  on  behalf  of  the  ,  the  Court 

having 

It  is  this  day  adjudged  that  the  recover  against  the  the  sum  of 

£  ,  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  master's 

certificate  dated  the  day  of  18     . 

Judgment  entered  the  day  of         18     . 


APPENDIX  G. 

PAET  I. 

FORMS  OF  PRAECIPE. 

No.  1. 

Of  Fieri  Facias. 

[18     .     Sere  put  the  letter  and  mmiber.'] 
In  the  High  Court  of  Justice,  'Between  A.  B.  PlaintifE, 

Division.  and 

CD.  and  others.  Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to  levy  against  C.  D. 

the  sum  of  £  and  interest  thereon  at  the  rate  of  £  per  centum  per 

annum  from  the  day  of  [and  £  costs]  to  judgment  [or  order] 

dated  day  of 

[Taxing  officers'  certificate,  dated  day  of  .] 

X.  T.,  solicitor  for  [party  on  whose 
behalf  writ  is  to  isstie'\. 
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App.  Or. 
No.  2.  Pt- 1- 


O/megil. 

[Jteading  as  in  Form  1.] 

Seal  a  ■writ  of  elegit  directed  to  the  sheriff  of  against  of  in  the 

county  of  for  not  paying  to  A.  B.  the  sum  of  £  together  with  interest 

thereon,  from  the  day  of  [and  the  sum  of  &  for  costs,]  with  interest 

thereon  at  the  rate  of  il.  per  oentxim  per  annum. 
Judgment  \or  order]  dated  day  of  18 

[Taxing  ofEoer's  certificate,  dated  day  of  18       J 

X.  X., 

Solioitor  for 


No.  3. 

Of  Venditioni  Exponas. 

[Seading  as  in  Form  1.] 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of  to  sell  the  goods 

and  of  0.  D.  taken  under  a  writ  of  fieri  facias  in  this  action  tested  day 

of  .  X.  T., 

Solioitor  for 


No.  4. 
Of  Fieri  Facias  de  Bonis  Ecclesiasticis. 

{Sending  as  in  Form  1.] 

Seal  a  writ  of  fieri  facias  de  bonis  ecclesiasticis  directed  to  the  Bishop  [or  Arch- 
bishop, as  the  case  may  le\  of  to  levy  against  C.  D.  the  sum  of  I. 
Judgment  [or  order]  dated            day  of 
[Taxing  officer's  certificate  dated            day  of            .] 

X.  T., 

Solicitor  for 


No.  5. 

Of  S^questrari  Facias  de  Bonis  Eeclesiastieis. 

[Seading  as  in  Form  1.] 
Seal  a  writ  of  sequestrari  facias  directed  to  the  Bishop  of  against  0,  D. 

for  not  paying  to  A  B.  the  sum  of  I. 


No.  6. 
Of  Writ  of  Sequestration. 
[Seading  as  in  Form  1.] 
Seal  a  writ  of  sequestration  against  C.  D.         for  not  at  the  suit  of  A.  B. 

directed  to  [no/mes  o/  Commissioners']. 


Order  dated  day  of 


BB 
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App.  G-. 
Pt.  I. 


No.  7. 
Of  Writ  of  Possession. 
[Seading  as  in  Form  1.] 

Seal  a  ■writ  of  possession  directed  to  the  sheriff  of 
A.  B.  of 

Judgment  dated  day  of 


to  deliver  possession  to 


of 


No.  8. 
Of  Writ  of  Delivery. 
[Seadmg  as  in  Form  1.] 
Seal  a  ■writ  of  delivery  directed  to  the  sheriff  of 


to  make  delivery  to  A.  B. 


No.  10. 
Of  Writ  of  Attachment. 

[Seading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  day  of  an  attachment  directed  to  the 

sheriff  of  against  0.  D.  for  not  delivering  to  A.  B. 


No.  11. 

Of  Distringas  against  Ex-Sheriff. 

[^Seading  as  in  Form  1.] 

Seal  a  writ  of  distringas  nuper  vioecomitem  quod  venditioni  exponat,  directed  to 
the  sheriff  of  ,  to  sell  the  goods  and   .  of  taken  under  a  writ  of 

fieri  facias  in  this  action  tested  the  day  of  18 

Dated  the  day  of  18 

fSigned) 
(Address) 

Solicitor  for  the 


No.  12. 
Of  Inquiry, 

{Seadmg  as  in  Form  1.] 
Seal  a  writ  of  inquiry  directed  to  the  sheriff  of 


this  action. 

Judgment  dated 

Dated  the 

/I 


to  assess  the  damages  in 


day  of 


(Address) 

Solicitor  for  the 


18 
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No.  13  -^^ 


App.  G. 
Pt.  I. 


Of  Certiorari. 

[Seading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  certiorari  directed  to 

Dated  the  day  of  18        . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  14. 

Of  Prohibition. 

•  18        .    {_Sere  put  Utter  md  nmrAer.'] 

In  the  High  Court  of  Justice,  &c. 
DiTision. 
In  the  matter  of  a  certain  now  depending  in  the  Court. 

Between  Plaintiff, 

and 

Defendant. 
Seal  a  writ  of  prohibition  directed  to  the  judge  of  the  ahove-named  Court 
and  to  the  above-named  plaintiff  to  prohibit  them  from  further  proceeding  in  the 
said  18 

Dated  the  day  of  18 

fSigued) 
(Addres) 

Sohcitor  for  the 


No.  15. 

Of  Mandamus. 

[Seading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  mandamus  directed  to 

commanding  to  returnable 

Bated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 


No.  16. 

Of  Habeas  Corpus  ad  Testificandum. 

[Beading  as  in  Form  1.] 
Seal  in  pursuance  of  order  dated  a  writ  of  habeas  corpus  ad  testificandum 

directed  to  the  to  bring  before 

Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 

BB  2 
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App.  G.  No.  ir. 

Pt.  I.  • 
Of  Commission  to  examine  Witnesses. 

[Beadmg  as  in  Foitn  1.] 
Seal  in  pursuance  of  order  dated  a  writ  in  the  nature  of  a  mandamus  or 

commission  to  examine  witnesses  directed  to 
Dated  the  day  of  18 

^Signed) 
(Address) 

Solicitor  for  the 


No.  18. 

Of  Commission  of  Partition. 

\Seading  as  in  Form  1 J 

Seal  in  pursuance  of  order  dated  ,  a  commission  of  partition  directed  to 

returnable 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  19. 

Of  Amsnded  Summons. 

[Seacling  as  in  Fonn  1.] 

Amend  in  pursuance  of  order  [or  fiat]  ^ted  the  writ  of  summons  in  this 

action  by  [««i  out  amendments  when  reqtiirect\. 

Dated  the  day  of       ■    18     .  '        ' 

'    (Signed) 
(Address) 
,  Solicitor  for  the 


No.  20. 

Of  Renewed  Summons. 

[Seading  as  in  Form  1 .]  . 

Seal  in  pursuance  of  order_  dated  ,  a  renewed  writ  of  summons  in  this  action 

indorsed  as  follows 

Dated  the  day  of  18     . 

(Signed) 

(Address)  • 

Solicitor  for  the 


No.  21, 
Of  Subpoena. 

[Heading  as  in  Form  1.] 

Seal  writ  of  subpoena  on  behalf  of  the  directed  to  return- 

able 

Dated  the  day  of  18    . 


^Signed) 
Address) 

SpHpitor  for  the 
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No.  22. 

Enlry  of  Action  for  Trial. 
[Meadin'g  as  iifFonn  1.] 

18     . 
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App.  a. 
pt.  I. 


Enter  this  action  for  trial. 

Dated  the  day  of 

(Signed) 
(Address) 


No.  23. 
Entry  of  Appeal. 
\_Seading  as  in  Fmin  1.] 
Enter  this  appeal  from  the  order  [or  judgment]  of 
day  of  ,  18    . 

Dated  the  day  of  18     . 

(Signed)  . 

(Address) 


in  this  action,  dated  the 


Set  down  for  argimieut  the 

Dated  the  day  of 

(Signed) 
(Address) 


No,  24. 
Entry  for  Argument  generally. 
as  in  Form  1 .] 

18     . 


No.  25. 
Entry  of  Special  Case. 
[Seading  as  in  Foi-m  1 .] 
Set  down  the  dated  the  day  of  18 

referee  in  this  for  hearing  as  a  special  case. 

Dated  the  day  of  18     . 

(Signed) 
(Address) 


of  Mr. 


the 


No.  26. 
Memorandum  of  Service  of  Notice  of  Judgment. 
[Seading  as  in  Form  1.] 
Enter  memorandum  of  sendee  of  notice  of  judgment  made  in  this  action,  and 


dated  the 


day  of 


18    ,  on  the  mjder-mentioned  persons,  viz. : —  ' 


Name  of  Party  served. , 

Date  of  Service. 

Dated  the  day  of 

(Signed) 
(Address) 


18 
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^^^■l^- 

No.  27. 

Search. 
[Seading  as  in  Form  1.] 

Search  for 

Dated  the           day  of            18     . 
(Signed) 
(Address) 

Agent  for 

Solicitor  for 

No.  28. 
Memorandum  on  Notice  of  Judgment. 

Take  notice  that  from  the  time  of  the  service  of  this  notice  you  [or  as  the  case  may 
he,  the  infant  or  person  of  unsound  mind]  ■will  be  bound  by  the  proceedings  in  the 
above  cause  in  the  same  manner  as  if  you  [or  the  said  infant  or  person  of  unsound 
mind]  had  been  originally  made  a  party  and  that  you  [or  the  said  infant  or  person  . 
of  unsound  mind]  may,  on  entering  an  appearance  at  the  central  office,  attend  the 
proceedings  under  the  -within-mentioned  judgment  [of  order]  and  that  you  \or  the 
said  infant  or  person  of  unsound  mind]  may  ■within  one  month  after  the  service  of 
this  notice  apply  to  the  Court  to  add  to  the  judgment  [or  order]. 


APPENDIX   H. 

FORMS  OP  WRITS. 

No.  1. 

Writ  of  Fieri  Facias. 

18     .     [Serepiit  the  letter  and  number. '\ 
18     .     B.  No. 
In  the  High  Court  of  Justice,  Between  A.  B.  Plaintiff, 

Division.  and 

0.  D.  Defendant. 
Victoria,  by  the  grace  of  God,  &o.  of  Great  Britain  and  Ireland  Queen, 

Defender  of  the  Paith, 

To  the  sherifl  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  your  bailivrick  you 
cause  to  be  made  the  sum  of  £  and  also  interest  thereon  at  tiie  rate  of  £ 

per  centum  per  annum  from  the  day  of  *  which  said  sum  of  money  and 

interest  were  lately  before  us  in  our  High  Court  of  Justice  in  a  certain  action  [or 
certain  actions,  as  the  case  may  bc\  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant 
[or  in  a  certain  matter  there  depending  intituled  "In  the  matter  of  E.  P."  as  the 
case  may  Je]  by  a  judgment  [or  order,  as  the  case  may  ie]  of  our  said  Court,  bearing 
date  the     "      day  of  adjudged  [or  ordered,  as  the  case  may  4«]  to  be  paid  by 

the  said  C.  D.  to  A.  B.,  together  vpith  certain  costs  in  the  said  judgment  [or  order, 
as  the  case  may  be']  mentioned,  and  which  costs  have  been  taxed  and  allowed  by  one 
of  the  taxing  officers  of  our  said  Court  at  the  sum  of  I.  as  appears  by  the 

certificate  of  the  said  taxing  officer,  dated  the  day  of  .    And  that  of  the 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made 
the  said  sum  of  £  [costs]  together  with  interest  thereon  at  the  rate  of  £4  per 

centum  per  annum  from  the  day  of  ,*  and  that  you  have  that  money  and 

*  Day  of  the  judgment  or  order,  or  day  on  which  money  directed  to  be  paid,  or 
day  from  which  interest  is  directed  by  the  order  to  run,  as  the  case  may  be. 
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intCTest  before  us  in  our  said  Court  immediately  after  the  execution  hereof  to  be  paid       App.  H. 

to  the  said  A.  B.  in  pursuamoe  of  the  said  judgment  [or  order,  as  the  case  may  Jel.  

And  in  what  manner  yon  shall  have  executed  this  our  writ  maie  appear  to  us  m 
our  said  Court  immediately  after  the  execution  thereof.    And  have  there  then  this 
■writ. 
Witness,  &o. 


No.  2. 

Fieri  Facias  on  Order  for  Costs. 

'  {Seading  as  in  Foi'm  I .] 

Victoria,  by  the  grace  of  Gtod,  &c.,  to  the  sherifi  of  greeting : 

We  command  you,  that  of  the  goods  and  chattels  of  in  your  bailiwick  you 

cause  to  be  made  the  sum  of  for  certain  costs  which  by  an  order  of  our  High 

Court  of  Justice  dated  the  day  of  18    were  ordered  to  be  paid  by  the 

said  to  and  which  have  been  taxed  and  allowed  at  the  said  sum,  and 

interest  on  the  said  sum  at  the  rate  of  il.  per  centum  per  annum  from  the  day 

of  18,  and  that  you  have  the  said  sum  and  interest  before  us  in  our  said  Court, 

immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  .    And  in 

what  manner,  &b.    And  h*ve  there  then  this  writ. 
Witness,  &c. 

Levy  £  and  £  for  costs  of  execution,  &c.,  and  also  interest  on  £ 

at  4?.  per  centum  per  annum  from  the  day  of  18    ,  until  payment;  besides 

sherifE's  poundage,  ofaoers'  fees,  costs  of  levying,  and  all  other  legal  incidental 
expenses. 

This  writ  was  issued  by,  &o.,  of  agent  for  of  solicitor      for 

the 
The  is  a  and  resides  at  in  your  bailiwick. 


No.  3. 


Writ  of  Elegit.*  *  The  writ  of 

r-rr  -n  -l  OlCgit  UO 

[Seaamg  as  m  Form  1.]  longer  ex- 

Victoria,  by  the  gra<!e  of  God,  &c.  tends  to 

To  the  sheriff  of  greeting.  goods ;  see 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  action  [or  certain  actions.  Bankruptcy 
as  the  case  may  be']  there  depending,  wherein  A.  B.  is  plaintiff  ana  C.  D.  defendant  -A-ot,  1883, 
[or  in  a  certain  matter  there  depending,  intituled  "  In  the  matter  of  E.  E."  as  the  "■  1*6. 
case  may  be"]  by  a  judgment  [or  order,  as  the  case  may  be]  of  our  said  Court  made  in 
the  said  action  [or  matter,  as  the  case  may  be],  and  bearing  date  the  day 

of  ,  it  was  adjudged  [or  ordered,  a»  the  case  may  be]  that  CD.  should  pay  imto 

A.  B.  the  sum  of  I.,  together  with  interest  thereon  after  the  rate  of  I. 

per  centum  per  annum  from  the  day  of  ,  together  also  with  certain  costs 

as  in  the  said  judgment  [or  order,  as  the  case  may  bej  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  one  of  the  taxmg  officers  of  our  said  Court, 

at  the  sum  of  I.  as  appears  by  the  certificate  of  the  said  taxing  officer,  dated 

the  day  of  .    Aid  afterwards  the  said  A.  B.  came  into  our  said  Court, 

and  according  to  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick  as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  iu  the  year  of  our  Lord  t  or 

at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said  da^  of 

or  at  any  time  afterwards  had  any  disposing  power  which  he  might  without  the 
assent  of  any  other  person  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods 
and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and 


t  The  day  on  whieh  the  judgment  or  order  was  made. 
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App.  H.        tenure  thereof,  to  him  and  to  Kis  asaigns,  until  the  said  two  several  sums  of  /. 

and  /.  together  with  interest  upon  the  said  sum  of  I.  at  the  rate  of 

I.  per  centum  per  annum  from  the  said  day  of  and  on  the  said 

sum  of  I.  (costs)  at  the  rate  of  il.  per  centum  per  annum  from  the       '     day 

of  shall  have  heen  levied.      Therefore  we  command  you  that  without  delay 

you  cause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent  all  the 
goods  and  chattels  of  the  said  0.  D.  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough,  and  also  aU  such  lands  and  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  baUiwick  as  the  said  C.  D.,  or  any  person  or  persons  in  trust.for  him  was  or 
were  seised  or  possessed  of  on  the  said  day  of         .  ,*  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D.  on  the  said  day  of  ,*  or  at  any 

time  afterwards  had  any  disposing  power  which  he  might  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns  until  the  said  two  several  sums 
of  I.  and  I.  together  with  interest  as  aforesaid,  shall  have  been  levied. 

And  in  what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us  in  our 
Court  aforesaid,  immediately  after  the  execution  thereof,  under  your  seals,  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement.    And 
have  there  then  this  writ. 
Witness,  &o. 


No.  4. 

Writ  of  Venditioni  Exponas. 

[SCeadmg  as  in  Form  1 .] 

Victoria,  by  the  grace  of  God,  &c. 

To  the  sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and  chattels  of 
CD.  [Aerc  recite  the  fieri  facias  to  the  end'].    And  on  the  day  of  you 

returned  to  us  in  the  Division  of  our  High  Court  of  Justice  aforesaid,  that  by 

virtue  of  the  said  writ  to  you  directed  you  had  taken  goods  and  chattels  of  the  said 
C.  D.  to  the  value  of  the  money  and  interest  aforesaid,  which  said  goods  and  chattels 
remained  in  your  hands  unsold  for  want  of  buyers.  Therefore,  we  being  desirous 
that  the  said  A.  B.  should  be  satisfied  his  money  and  interest  aforesaid,  command 
you  that  you  expose  to  sale  and  sell,  or  cause  to  be  sold,  the  goods  and  chattels  of 
the  said  0.  D.,  by  you  in  form  aforesaid  taken,  and  every  part  thereof,  for  the  best 
price  that  can  be  gotten  for  the  same,  and  have  the  money  arising  from  such  sale 
before  us  in  our  said  Court  of  Justice  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  A.  B.    And  have  there  then  this  writ. 

Witness,  &o. 


No.  5. 

Writ  of  Fieri  Facias  de  Bonis  Ecclesiasticis. 

\Seading  as  in  Form  I.] 

Victoria,  by  the  grace  of  God,  &c. : 
To  the  Eight  Eeverend  Father  in  God  [Johi]  by  Divine  permission  Lord  Bishop 
of  greeting :  We  command  you,  that  of  the  ecclesiastical  goods  of  C.  D.,  clerk 

in  your  fiooese,  you  cause  to  be  made  I,  which  lately  before  us  in  our  High 

Court  of  Justice  in  a  certain  action  [or  certain  actions,  as  the  case  may  be]  wherein 
A.  B.  is  plaintiff  and  C.  D.  is  defendant  [or  in  a  certain  matter  there  depending, 
intituled  "  In  the  matter  of  E.  F.,"  as  the  case  may  he],  by  a  judgment  [oc  order,  as 
the  case  may  ie]  of  our  said  Court  bearing  date  the  day  of  ,  was  adjudged 

[or  ordered,  as  the  case  may  he]  to  be  paid  by  the  said  0.  D.  to  the  said  A.  B.,  togetiier 
with  interest  on  the  said  sum  of  at  the  rate  of  I.  per  centum  per  annum, 

*  The  date  of  the  certificate  of  taxation.    The  writ  must  be  so  moulded  as  follow 
the  substance  of  the  judgment  or  ordet> 
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from  the  day  of  and  have  that  money,  together  with  such  interest  as       App.  H. 

aforesaid,  hefore  us  in  oiir  said  Court  immediately  after  the  execution  hereof,  to  be 

rendered  to  the  said  A.  B.,  for  that  our  sheriff  of  returned  to  us  in  our  said 

Court  on  [or  "at  a  day  now  past"]  that  the  said  C.  D.  had  not  any  goods  or 

chattels  or  any  lay  fee  in  his  baUiwiok  whereof  he  could  cause  to  be  made  the  said 
I.  and  interest  aforesaid  or  any  part  thereof,  and  that  the  said  C.  D.  was  a 
beneficed  cleric  (to  wit)  rector  of  rectory  [or  vicar  of  the  vicarage]  and  parish  church 
of  ,  in  the  said  sheriff's  county,  and  within  your  diocese  [as  in  the  return]. 

And  in  what  manner,  &c. ;  And  have  you  there  then  this  writ. 
Witness,  &o.. 


No.  6. 

Wril  of  Fieri  Facias  to  the  Archbishop  de  bonis  Ecclesiasticis  during  the 
vacancy  of  a  Bishop's  See, 

Victoria,  by  the  grace  of  God,  &c.  To  the  Right  Reverend  Father  in  God  [/o/iM] 
by  Divine  Providence  Lord  Archbishop  of  Canterbury,  Primate  of  all  England  and 
Metropolitan,  greeting :  We  command  you,  that  of  the  ecclesiastical  goods  of  C.  D., 
clerk  in  the  diocese  of  which  is  within  the  province  of  Canterbury,  as  ordinary 

of  that  church,  the  episoe^al  see  of  now  being  vacant,  you  cause  to  be  made 

[&c.,  conclude  as  in  the  preceding  forinj. 


No.  7. 
Writ  of  Sequestrari  Facias  de  bonis  Ecclesiasticis. 

[Seading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &o.    To  the  Right  Reverend  Father  in  God  [John'] 
by  Divine  permission  Lord  Bishop  of  greeting :  Whereas  we  lately  commanded 

our  sheriff  of  that  he  should  omit  not  by  reason  of  any  liberty  of  his  coimty, 

but  that  he  should  enter  the  same,  and  cause  [to  be  made,  ifaftei-  the  return  to  a  fieri 
facias,  or  delivered,  if  after  the  return  to  an  elegit,  §c.,  and  in  either  case  recite  the 
former  writ].     And  whereupon  our  said  sheriff  of  on  [o»' "  at  a  day  past "] 

returned  to  us  in  the  Division  of  our  said  Court  of  Justice,  that  the  said  C.  D.. 

was  a  beneficed  clerk  ;  that  is  to  say,  rector  of  the  rectory  [or  vicar  of  the  vicarage] 
and  parish  church  of  in  the  county  of  ,  and  within  your  diocese,  and 

that  he  had  not  any  goods  or  chattels,  or  any  lay  fee  in  his  baUiwiok  [here  folhio  the 
words  of  the  sheriff's  return].  Therefore,  we  command  you,  that  you  enter  into  the 
said  rectory  [or  vicarage]  and  parish  church  of  ,  and  take  and  sequester  the 

same  into  your  possession,  and  that  you  hold  the  same  in  your  possession  untU  you 
shall  have  levied  the  said  I.  and  interest  aforesaid,  of  the  rents,  tithes,  rent- 

charges  in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and  profits  thereof, 
and  other  ecclesiastical  goods  in  your  diocese  of  and  belonging  to  the  said  rectory 
[or  vicarage]  and  parish  church  of  and  to  the  said  C.  D.  as  rector  [or  vicar] 

thereof  to  be  rendered  to  the  said  A.  B.,  and  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &c. 


No.  8. 
Writ  of  Possession. 

[Seading  as  in  Farm  1.] 

Victoria,  by  the  grace  of  God,  &c.     To  the  sheriff  of  ,  greeting  :  Whereas 

lately  in  our  High  Court  of  Justice,  by  a  judgment  of  the  Division  of  the 

same  Court  [A.  B.  recovered]  or  [E.  F.  was  ordered  to  deliver  to  A.  B.]  possession 
of  all  that  with  the  appurtenances  in  your  bailiwick :  Therefore,  we  command 

you  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  yau  enter 
the  same,  and  without  delay  you  cause  the  said  A.  B.  to  have  possession  of  the  said 
land  and  premises  with  the  appurtenances.    And  in  what  manner,  &o. 

And  have  you  there  then  this  writ. 

Witness,  &c. 
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Writ  of  Delivery. 

[Heading  as  in  Form  1.] 

■Victoria,  by  the  grace  of  God,  &c.    To  the  sheriff  of  greeting:  We  com- 

mand you,  that  ■wiflxout  delay  you  cause  the  following  chattels,  that  is  to  say  [here 
enumerate  the  chattels  recovered  by  the  judgment  or  order  for  the  return  of  which  execution 
has  been  ordered  to  issue'],  to  be  returned  to  A.  B.,  which  the  said  A.  B.  lately  in  our 
High  Court  of  Justice  recovered  against  C.  D.  [or  C.  D.  was  ordered  to  deliver  to 
the  said  A.  B.]  in  an  action  in  tiie  Division  of  our  said  Court.*    And  we 

further  comanand  you,  that  if  the  said  chattels  cannot  be  found  in  your  bailiwick, 
you  distrain  the  said  C.  D.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that 
neither  the  said  C.  D.  nor  any  one  for  him  do  lay  hands  on  the  same  until  the  said 
C.  D.  render  to  the  said  A.  B.  the  said  chattels.f 

And  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &o. 


No.  11. 


The  like,  hut  instead  of  a  distress  vntil  the  chattel  is  returned,  command- 
ing the  Sheriff  to  levy  on  defendant's  goods  the  assessed  value  of  it. 

[Proceed  as  in  the  preceding  form  until  the*,  and  then  thus:"}  And  we  further  com- 
mand you  that  if  the  said  chattels  cannot  be  found  in  your  bailiwick,  of  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  cause  to  £  [the 

assessed  valtie  of  the  chattels^.f    And  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &o. 

[If  in  either  of  the  preceding  fonns  it  is  wished  to  include  dmnages,  costs,  and  interest, 
proceed  to  the  t  amd  continue  thus.'] 

And  we  further  command  you  that  of  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  you  cause  to  be  made  the  sum  of  £  [damages].  And  also  interest 

thereon  at  the  rate  of  £4  per  centum  per  annum,  from  iJie  day  of  which 

said  sum  of  money  and  interest  were  in  the  said  action  by  the  judgment  therein  [or 
by  order  dated  the  day  of  ]  adjudged  [or  ordered]  to  be  paid  by  the  said 

C.  D.  to  A.  B.  together  with  certain  costs  in  the  said  judgment  [or  order]  men- 
tioned, and  which  costs  have  been  taxed  and  allowed  by  one  of  the  taxing  officers  of 
our  said  Court  at  the  sum  of  £  as  appears  by  the  certificate  of  the  said  taxing 

officer  dated  the  day  of  .    And  that  of  the  goods  and  chattels  of  the 

said  C.  D.  in  yoxu:  bailividok  you  further  cause  to  be  made  the  said  sum  of  £ 
[costs],  together  with  interest  thereon  at  the  rate  of  £4  per  centum  per  annum  from 
the  day  of  and  that  you  have  that  money  and  interest  before  us  in  our 

said  Court  immediately  after  the  execution  hereof  to  be  paid  to  the  said  A.  B.  in 
pursuance  of  the  said  judgment  [or  order]. 

And  in  what  manner,  &o. 

And  have  you  there  this  writ. 

Witness,  &c. 


No.  12. 
Writ  of  Attachment. 
[Seading  as  in  Form  1.] 
Victoria,  by  the  grace  of  God,  &c.    To  the  sheriff  of  greeting. 

We  command  you  to  attach  C.  D.  so  as  to  have  him  before  us  in  the  Divi- 

sion of  our  High  Court  of  Justice  wheresoever  the  said  Court  shall  then  be,  there  to 
answer  to  us,  as  well  touching  a  contempt  which  he  it  is  alleged  hath  committed 
agaiast  us,  as  also  such  other  matters  as  shaJl  be  then  and  there  laid  to  his  charge, 
and  further  to  perform  and  abide  such  order  as  our  said  Court  shall  make  iu  this 
behalf,  and  hereof  fail  not,  and  bring  this  writ  with  vou. 
Witness,  &c.  ' 
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No.  13.  App.  H. 

Writ  of  Sequestration. 

{Sending  as  in  Form  1 .] 

Victoria,  by  the  grace  of  God,  &c.  To  [names  of  not  less  than  four  Commissioners'] 
greeting. 

Whereas  lately  in  the  Division  of  our  High  Court  of  Justice  in  a  certain 

action  there  depending,  wherein  A.  B.  is  plaintifE  and  CD.  and  others  are  defendants 
[or,  in  a  certain  matter  then  depending,  intituled  "  In  Hie  matter  of  E.  E.,"  as  the 
case  may  4e]  by  a  judgment  [or  order,  as  the  case  may  ie]  of  our  said  Court  made  in 
the  said  action  [or  matter],  and  bearing  date  the  day  of  ,  187  ,  it  was 

ordered  that  the  said  0.  D.  should  [pay  into  Court  to  the  credit  of  the  said  action 
the  sum  of  I.,  or,  as  the  case  may  4e].     Know  ye,  therefore,  that  we,  in  con- 

fidence of  your  prudence  and  fidelity,  have  given,  and  by  these  presents  do  give  to 
you,  or  any  three  or  two  of  you,  full  power  and  authority  to  enter  upon  all  the 
messuages,  lands,  tenements,  and  real  estate  whatsoever  of  the  said  C.  D.,  and  to 
collect,  receive,  and  sequester  into  your  hands  not  only  all  the  rents  and  profits  of 
his  said  messuages,  lands,  tenements,  and  real  estate,  but  also  all  his  goods,  chattels, 
and  personal  estates  whatsoever ;  and  therefore  we  command  you,  any  three  or  two 
of  you,  that  you  do  at  certain  proper  and  convenient  days  and  hours,  go  to  and 
enter  upon  all  the  messuages,  lands,  tenements,  and  real  estates  of  the  said  C.  D., 
and  that  you  do  collect,  tak^  and  get  into  your  hands  not  only  the  rents  and  profits 
of  his  said  real  estate,  but  also  all  his  goods,  chattels,  and  personal  estate,  and  de- 
tain and  keep  the  same  under  sequestration  in  your  hands  until  the  said  CD.  shall 
[pay  into  Court  to  the  credit  of  the  said  action  the  sum  of  I.,  or,  as  the  case  may 

4e,Tclear  his  contempt,  and  our  said  Court  make  other  order  to  the  contrary. 

Witness,  &c. 


No.  14. 
Distringas  against  Ex-Sheriff. 

[Seading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &o.,  to  the  sheriff  of  greeting. 

We  command  you  that  you  distrain  late  sheriff  of  your  county  aforesaid  by 

all  his  land  and  chattels  in  your  bailiwick,  so  that  neither  he  nor  any  one  by  him 
do  lay  lumds  on  the  same  until  you  shall  have  another  command  from  us  in  that  be- 
half, and  that  you  answer  to  us  for  the  issues  of  the  same,  so  that  the  said 
expose  for  sale  and  sell  or  cause  to  be  sold  for  the  best  price  that  can  be  gotten  for 
the  same,  those  goods  and  chattels  which  were  of  in  your  bailiwick,  to  the 

value  of  I.,*  the  sum  of  i!.  which  lately  before  us  in  our  High  Court      "the 

of  Justice  in  a  certain  action  wherein  plaintiff  and  defendant  ,  by  amount  o*) 

at  of  our  said  Court  bearing  date  the  day  of  ,  was  J  to  be  or     part  of. 

paid  by  the  said  to  the  said  and  of  the  sum  of  I.,  the  amount  at  \  "  judg- 

which  the  costs  in  the  saidt  mentioned  have  been  taxed  and  allowed,  and  of  ment"  or 

interest  on  the  said  sam.  of  I.  at  the  rate  of  il.  per  centum  per  annum  from  the  "  order." 

day  of  ,  and  on  the  said  simi  of  ?.  at  the  same  rate  from  the  fadiudsed" 

day  of  ,  which  goods  and  chattels  he  lately  took  by  virtue  of  our  writ,  and  +   u2.&e?eS.  " 

which  remain  in  his  hands  for  want  of  buyers,  as  the  said  late  sheriff  hath  lately  "^     oruerea. 
returned  to  us  in  our  said  Court.     And  have  the  money  arising  from  such  sale 
before  us  in  our  said  Court  immediately  after  the  execution  hereof,  to  be  paid  to  the 
said  ,  and  have  there  then  this  writ. 

Witness,  &o. 

This  writ  was  issued  by,  &c. 

The  defendant  is  a  and  resides  at  in  your  bailiwick. 


620  FORMS  OF  THE  SUPREME  COURT,  1883. 

App.  J. 

'  APPENDIX  J. 

FORMS  OF  SUBPCEKA,   &o. 

No.  1. 

Subpoena  Ad  Testificandum,  {General  Form). 

18     .     ISere put  the  letter  and  number.'] 
In  the  High  Court  of  Justice.  Between  Plaintiff, 

Division.  and 

Defendant. 
Victoria,  by  the  grace  of  God,  &o.  to  [the  names  of  three  witnesses  way  he  inserted'] 
greeting :  We  command  you  to  attend  hefore  at  on  day  the 

day  of  18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day 

imtil  the  ahove  cause  is  tried,  to  give  evidence  on  behalf  of  the  plaintiff  \pr 
defendant] . 

Witness,  &c. 


No.  2. 

Habeas  Corpus  ad  Testificandum. 

\Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.  to  the  [Sscpej-  of  our  prison  at'] 
We  command  you  that  you  bring  ,  vrho  it  is  said  is  detained  in  our  prison 

under  your  custody  ,  before  at  on  day  the  day  of 

at  the  hour  of  in  the  noon,  and  so  from  day  to  day  until  the  above  action 

is  tried,  to  give  evidence  on  behalf  of  the  .    And  that  immediately  after  the 

said  shall  have  so  gifven  his  evidence  you  safely  conduct  him  to  the  prison  from 

vrhioh  he  shall  have  been  brought. 
Witness,  &o. 

This  -writ  was  issued,  &c. 


No.  3. 
Subpoena  Duces  Tecum  ( General  Form). 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &o.  to  [the  names  of  three  witnesses  may  be  inserted] 
greeting  s  We  command  yon  to  attend  braore  at  on  day  the 

day  of  18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day 

until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the  and  also  to 

bring  with  you  and  produce  at  the  time  and  place  aforesaid  [specify  documents  to  be 
prodteced]. 

Witness,  &o. 


No.  4. 

Subpoena  Ad  Testificandum  at  Assizes. 

[Heading  as  in  Form  1.] 

Victoria,  hy  the  grace  of  God,  &o.  to  [the  names  of  three  witnesses  may  be  inserted] 

greeting :  We  command  you  to  attend  bef  ote  our  justices  assigned  to  take  the  assizes 

in  and  for  the  county  of  to  be  holden  at  on  day  the  day  of 

18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day  during 

the  said  assizes  until  the  above  cause  is  tried,  to  give  evidence  on  bdialf  of  the         < 

Witness,  &c. 


FORMS  OP  THE  SUPREME  COURT,  1883.  621 

No.  5.  -A^PP-  J- 

Suhpoena  Duces  Tecum  at  Assizes. 
[Heading  as  in  Fonn  1.] 

Victoria,  by  the  grace  of  Grod,  &o.  to  [the  names  of  three  witnesses  may  le  inserted] 
greeting:  We  command  you  to  attend  before  our  justices  assigned  to  take  the  assizes 
in  and  for  the  county  of  to  be  holden  at  on  day  the  day  of 

18     ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day  during 

the  said  assizes,  untU  the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the  , 
and  also  to  bring  with  you  and  produce  at  the  time  and  place  aforesaid  [specify 
documents  to  be  produced^. 

Witness,  &c. 


No.  6. 
Suhpcena  Ad  Testificandum  at  Sittings  of  High  Court, 
»    [Heading  as  in  Fotfn  1 .] 
Victoria,  by  the  grace  of  God,  &c.,  to  [the  names  of  three  witnesses  may  he  inserted] 
greeting :  We  command  you  to  attend  at  the  sittings  of  the  Division  of  our 

High  Court  of  Justice,  for  to  be  holden  at  on  day  the  day 

of  18    ,  at  the  hour  of  ia  the  noon,  and  so  from  day  to  day  during 

the  said  sittings,  until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of 
the 
Witness,  &o. 


No.  7. 

Suhpcena  Duces  Tecum  at  Sittings  of  High  Court. 

[Heading  as  in  Form  1 .] 

Victoria,  by  the  grace  of  God,  &o.i.to  [the  names  of  three  witnesses  may  he  inserted]. 
We  command  you  to  attend  at  the  sittings  of  the  Division  of  our  High  Court 

of  Justice  for  ,  to  be  holden  at  on  day  the  day  of  18    , 

at  the  hour  of  o'clock  in  the  noon,  and  so  from  day  to  day  until  the 

above  cause  is  tried,  to  give  evidence  on  behalf  of  the  and  also  to  bring  with 

you  and  produce  at  the  time  and  place  aforesaid  [specify  documents  to  be  produced]. 

Witness,  &c. 


No.  8. 

Writ  of  Inquiry  for  Assessment  of  Damages. 

[Heading  as  in  Form  1 .] 

Victoria,  by  the  grace  of  God,  &c.,  to  the  sheriflp  of  gfreeting. 

Whereas  it  has  been  adjudged  that  the  pla;intiff  recover  against  the  defendant 
damages  to  be  assessed. 

Therefore  we  command  you,  that  by  the  oaths  of  twelve  good  and  lawful  men  of 
your  bailiwick  you  inquire  what  damages  the  plaintiff  is  entitled  to  recover  under 
the  said  judgment,  and  that  forthwith  thereafter  you  send  the  inquisition  which  you 
shall  take  thereupon  to  our  said  Court,  under  your  seal,  and  the  seals  of  those  by 
whose  oaths  you  take  the  inquisition,  together  with  this  writ. 

Witness,  &o. 

This  writ  was  issued  by,  &o. 

The  defendant    is  a  and  reside    at  in  your  bailiwick. 
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App.  J.  No.  9. 

Certiorari  to  County  Court. 
[Seading  as  in  Form  1.] 

Victoria,  ty  the  grace  of  God,  &o.,  to  the  judge  of  the  County  Court  holden 
at  greeting. 

We,  ■wming  for  certain  causes  to  be  certified  of  a  plaint  levied  in  our  Court  before 
you  against  at  the  suit  of  command  you  that  you  send  to  us  forthwith 

in  the  Division  of  ovx  High  Court  of  Justice  the  said  plaint  with  aH  things 

touching  the  same,  as  fully  and  entirely  as  the  same  remain  in  our  said  Court  before 
you,  by  whatsoever  names  the  parties  may  be  called  therein,  together  with  this 
writ,  that  we  may  further  cause  to  be  done  thereupon  what  of  right  we  shall  see  fit 
to  be  done. 

"Witness,  &c. 

This  writ  was  issued  by,  &c. 


No.  10. 
Certiorari  {General). 
{Seadimg  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &o.,  to  the  greeting. 

We,  willing  for  certain  causes  to  be  certified  of  command  you  that  you  send 

to  us  in  our  High  Court  of  Justice  on  the  day  of  the  aforesaid, 

with  all  things  touching  the  same,  as  fully  and  entirely  as  they  remain  in  , 

together  with  this  writ,  that  we  may  further  cause  to  be  done  thereupon  what  of 
right  we  shall  see  fit  to  be  done. 

Witness,  &o. 

This  writ  was  issued  by,  &c. 


No.  11. 

Prohibition. 
{Seeding  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  the  [judge  of  the  County  Court  holden  at] 
and  to  [name  of  plaintiff']  of  greeting. 

Whereas  we  have  been  given  to  understand  that  you  the  said  have  [entered 

a  plaint  against]  0.  D.  in  the  said  Court,  and  that  tbe  said  Court  has  no  jurisdiction 
in  the  said  [cause]  or  to  hear  and  determine  the  said  [plaint]  by  reason  that  [state 
facts  showing  want  of  jurisdiction"]. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in  the  said  [action]  in 
the  said  Court. 

Witness,  &c. 

This  writ  was  issued  by,  &o. 


No.  12. 

Mandamus. 


Victoria,  by  the  grace  of  God,  &c.  to  of  greeting. 

Whereas  by  [here  recite  Aet  of  Parliament  or  Charter  if  the  act  required  to  be  done 
is  founded  on  either  one  or  the  otherX.  And  whereas  we  have  been  given  to  under- 
stand and  be  informed  in  the  Queen's  Bench  Division  of  our  High  Court  of 
Justice  before  us  that  [insert  necessary  inducement  and  averments].  And  you  the  said 
were  then  and  there  required  by  [insert  detnand]  but  that  you  the  said 
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•well  knowing  the  premises,  but  not  regarding  your  duty  in  that  behalf  then  and        App.  J. 

there  -wholly  neglected  and  refused  to  [insert  refusal}  nor  have  you  or  any  of  you  at  

any  time  since  in  contempt  of  us  and  to  the  great  damage  and  grievance  of 

as  we  have  been  informed  from  their  complaint  made  to  us .  Whereupon  we 
being  -willing  that  due  and  speedy  justice  shoxdd  be  done  in  the  premises  as  it  is 
reasonable,  do  command  you  the  said  and  every  of  you  firmly  enjoining  you 

that  you  [insert  cmnmand]  or  that  you  show  us  cause  to  the  contrary  thereof,  lest  by 
your  default  the  same  complaint  should  be  repeated  to  us  and  how  you  shall  have 
executed  this  our  writ  make  known  to  us  in  our  said  Comt  forthwith  then  return- 
ing to  us  this  our  said  writ,  and  this  you  are  not  to  omit. 

Witness,  John  Duke,  Baeon  OoLEBiDaB,  the  day  of  in  the  year 

of  our  reign. 

By  the  Court, 

(Signed)       CoozBtJEN. 


No.  13. 
Conjfmission  to  examine  Witnesses. 
[Beading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &o.,  to  of  and  of  Commis- 

sioners named  by  and  on  behalf  of  the  and  to  of  and  of 

Commissioners  named  by  and  on  behalf  of  the  greeting :  Know  ye  that  -we  in 

confidence  of  your  prudence  and  fidelity  have  appointed  you  and  by  tiiese  presents 
give  you  power  and  authority  to  examine  on  interrogatories  and  vivA  voce  as  herein- 
after mentioned  -witnesses  on  behaK  of  the  said  and  respectively  at 
before  you  or  any  two  of  you,  so  that  one  Commissioner  only  on  each  side  Jbe 
present  and  act  at  the  examination. — ^And  we  command  you  as  foUows : 

1 .  Both  the  said  and  the  said  shall  be  at  liberty  to  examine  on  inter- 
rogatories and  vivd  voce  on  the  subject  matter  thereof  or  arising  out  of  the  answers 
thereto  such  -witnesses  as  shall  be  produced  on  their  behalf  -with  liberty  to  the  other 
party  to  cross-examine  the  said  -witnesses  on  cross-interrogatories  and  vivd  mce,  the 
party  producing  any  -witness  for  examination  being  at  liberty  to  re-examine  him 
vivd  voce;  and  all  such  additional  vivd  voce  questions,  -whemer  on  examination, 
cross-examination,  or  re-examination,  shall  be  reduced  into  -writing,  and  -with  the 
answers  thereto  shall  be  returned  -with  the  said  Commission. 

2.  Kot  less  than  days  before  the  examination  of  any -witness  on  behalf  of 
either  of  the  said  parties,  notice  in  -writing,  signed  by  any  one  of  you,  the  Com- 
missioners of  the  party  on  -whose  behalf  the  -witness  is  to  be  examined,  and  stating 
the  time  and  place  of  the  intended  examination  and  the  names  of  the  -witnesses  to 
be  examined,  shall  be  given  to  the  Commissioners  of  the  other  party  by  delivering 
the  notice  to  them,  or  by  leaving  it  at  their  usual  place  of  abode  or  business,  and  if 
the  Commissioners  or  Commissioner  of  that  party  neglect  to  attend  pursuant  to  the 
notice,  then  one  of  you,  the  Commissioners  of  the  paity  on  -whose  behalf  the  notice 
is  given,  shall  be  at  liberty  to  proceed  with  and  take  the  examination  of  the  -witness 
or  -witnesses  ex  parte,  and  adjourn  any  meeting  or  meetings,  or  continue  the  same 
from  day  to  day  until  aU  the  witnesses  intended  to  be  examined  by  -yirtue  of  the 
notice  have  been  examined,  -without  giving  any  further  or  other  notice  of  the 
subsequent  meeting  or  meetmgs. 

3.  ta  the  event  of  any -witness  on  his  examination,  cross-examination,  or  re- 
exajnination  producing  any  book,  document,  letter,  paper,  or  -writing,  and  refusing 
for  good  cause  to  be  stated  in  his  deposition  to  part  -with  the  original  thereof,  then 
a  copy  thereof,  or  extract  therefrom,  certified  by  the  Commissioners  or  Commissioner 
present  and  acting  to  be  a  true  and  correct  copy  or  extract  shall  be  annexed  to  the 
witnesses'  deposition. 

4.  Each  -witness  to  be  examined  under  this  Commission  shall  be  exammed  on 
oath,  affirmation,  or  otherwise  in  accordance  -with  his  _  religion  by  or  before  the 
Commissioners  or  Commissioner  present  at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand  the  English  language 
(the  interrogatories,  cross-interrogatories,  and  vwd  voce  questions,  if  any,  being 
previously  translated  into  the  language  -with  which  he  or  they  is  or  are  conversant), 
then  the  examination  shall  be  taien  in  English  through  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  by  the  Commissioners  or  Commissioner 
present  at  the  examination,  and  to  be  pre-dously  sworn  according  to  his  or  their 
several  reUgions  by  or  before  the  said  Commissioners  or  Commissioner  truly  to 
interpret  the  questions  to  be  put  to  the  -witness  and  his  answers  thereto. 
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App.  J.  6.  The  depositions  to  be  taken  imder  this  Commission  shall  be  subscribed  by  the 

witness  or  ■witnesses,  and  by  the  Commissioners  or  Conunissioner  who  shall  have 

taken  the  depositions. 

7.  The  interrogatories,  cross-interrogatories,  and  depositions,  together  with  any 
documents  referred  to  therein,  or  certified  copies  thereof  or  extracts  therefrom,  shall 
be  sent  to  the  senior  master  of  the  Supreme  Court  of  Judicature  on  or  before  the 

day  of  enclosed  in  a  coTer  under  the  seals  or  seal  of  the  Commissioners 

or  Commissioner. 

8.  Before  you  or  any  of  you,  in  any  manner  act  in  the  execution  hereof  you  shall 
BeveraUy  take  the  oath  hereon  indorsed  on  the  Holy  Evangelists  or  otherwise  in 
such  other  manner  as  is  sanctioned  by  the  form  of  your  several  religions  and  is 
considered  by  you  respectively  to  be  binding  on  your  respective  consciences.  In 
the  absence  of  any  other  Commissioner,  a  Commissioner  may  himself  take  the  oath. 

And  we  give  you  or  any  one  of  you  authority  to  administer  such  oath  to  the  other 
or  others  of  you. 
Witness,  &o. 


This  writ  was  issued  by,  &o. 


■Witnesses'  Oath. 


You  are  true  answer  to  make  to  all  such  questions  as  shall  be  asked  you,  without 
favour  or  affection  to  either  party,  and  therein  you  shall  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  touth.  So  help  you  God. 

COMIQSSIONEES'    OatH. 

Tou  [()»•  I]  shall,  according  to  the  best  of  your  [_or  my]  skill  and  knowledge,  truly 
and  faithfully,  and  without  partiality  to  any  or  either  of  the  parties  in  this  cause, 
take  the  examinations  and  depositions  of  all  and  every  vritness  and  witnesses 
produced  and  examined  by  virtue  of  the  Commission  witmn  written.  So  help 

you  [or  me],  Grod. 

Intebfeeieb's  Oath. 

Tou  shall  truly  and  faithfully,  and  without  partiality  to  any  or  either  of  the 
parties  in  this  cause,  and  to  the  best  of  your  ability,  interpret  and  translate  the 
oath  or  oaths,  affirmation  or  affirmations  which  he  shall  administer  to,  and  all  and 
every  the  questions  which  shall  be  exhibited  or  put  to,  all  and  every  witness  and 
witnesses  produced  before  and  examined  by  the  Conuuissioners  named  in  the 
Commission  within  written,  as  far  forth  as  you  are  directed  and  employed  by  the 
said  Commissioners,  to  interpret  and  translate  the  same  out  of  the  English  into  the 
language  of  such  witness  or  witnesses,  and  also  in  like  manner  to  interpret  and 
translate  the  respective  depositions  taken  and  made  to  such  questions  out  of  the 
language  of  such  witness  or  witnesses  into  the  English  language.  So  help 

you  God. 

Cleek's  Oath. 

Tou  shall  truly,  faithfully,  and  without  partiality  to  any  or  either  of  the  parties 
in  this  cause,  take,  write  down,  transcribe,  and  engross  all  and  every  the  questions 
which  shall  be  exhibited  or  put  to  aU  and  every  witness  and  vritnesses,  and  also  the 
depositions  of  all  and  every  such  witness  and  witnesses  produced  before  and 
examined  by  the  said  Commissioners  named  in  the  Commission  within  written,  as 
far  forth  as  you  are  directed  and  employed  by  the  Commissioners  to  take,  write 
down,  transcribe  or  engross  the  said  questions  and  depositions.  So  help  you 

God. 

Direction  of  Interrogatories,  &c.,  when  returned  by  the  Commissioners. 

The  SEinoR  Mastbb  of  the  Supbeme  Coubt  of  J-ddioatube,  Royal  Cotibts  of 

Justice,  London. 
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App.  K. 

APPENDIX  K. ' 


No.  1. 

Summons  {General  Form). 

T„  J.1,    TT-  1, /-I      i.    J.  T     ,.  ^^     •     [Sereput  the  letter  and  nwmier.'] 

In  the  High  Court  of  Justice.  Between  Plaintiff, 

Division.  and 

T  i    n        ,.  ,  ,  Defendant. 

iiet  aU  parties  oonoemed  attend  the  Judge  [oi-  Master]  in  chambers  on  day 

the  day  of  18        at  o'clock  in  the  noon,  on  the  hearing  of 

an  application  on  the  part  of  '  s    "■ 

Dated  the  day  of  18     . 

This  summons  was  taken  out  by  of  solicitor  for 


No.  2. 
Order  {General  Form). 
[Meading  as  in  Form  l.J 
*Judge[o>- Master]  in  Chambers.  *  Insert  name 

Between    _  of  judge  or 

Upon  hearmg  ,  and  upon  reading  the  affidavit  of  filed  the  day  master 

of      _      18      and  ' 

It  ia  ordered  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


No.  3. 
Summons  for  Directions  pursuant  to  Order  XXX. 

[Seading  as  in  Form  1 .] 

Let  all  the  parties  concerned  attend  Master  [  ]  ru  Chambers  on  day  KU  in  a  date 

the  day  of  18    ,  at  o'clock  in  the  noon,  on  the  hearing  of  not  less  than 

an  application  on  the  part  of  for  directions  for.  four  days 

rSiwe  state  all  matters  or  proceedings  previom  to  trial  on  which  directions  are  required."]  from  service 

Dated  the  day  of  18     .  of  summons. 

This  summons  was  taken  out  by  solicitor  for 

To 


No.  4. 
Order  for  Directions  pursuant  to  Order  XXX. 

[Seading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  it  is  ordered  as  follows : — 

1.  That  the  plaintiff  deliver  to  the  defendant  further  and  better  particulars  with 
dates  and  items  of  his  claim,  and  that  unless  such  particulars  be  delivered  within 

days  from  the  date  of  this  order,  all  further  proceedings  be  stayed  untU  the 
delivery  thereof. 

2.  That  the  plaintiff  and  defendant  be  at  liberty  to  deliver  to  each  other  interroga- 
tories in  writing,  and  that  the  said  parties  do  respectively  answer  the  said  interro- 
gatories as  prescribed  by  Ord.  XXXI.  rr.  8  and  26. 

3.  That  the  be  at  liberty  to  issue  a  commission  for  the  examination  of 
witnesses  on  his  behalf  at  and  that  the  trial  of  the  action  be  stayed  until  the 


626  FOEMS  OF  THE  SUPREME  COURT,  1883. 

App  K         return  of  the  eaid  conmiisBion,  the  usual  long  order  for  the  said  commission  to  be 
drawn  up,  and  unless  agreed  upon  hy  the  parties  -within  one  week,  to  he  settled  by 
the  master. 
i.  That  the  action  be  tried  in  the  county  of  by  a  judge. 

5.  That  either  party  be  at  liberty  without  further  summons,  to  apply  to  the 
master  herein  for  further  directions,  such  application  to  be  made  upon  two  clear 
days'  notice  to  be  served  upon  the  other  party. 

6.  That  the  costs  of  this  application  be  costs  in  the  action. 
Dated  day  of  18     . 


No.  5. 

Order  for  Time. 

[Seading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18     ,  and 

It  is  ordered  that  the  shaU  have  time,  and  that  the  costs  of  this  appli- 

cation be 

Dated  the  day  of  18    . 


No.  6. 
Order  under  Order  XIV.,  No.  1. 

]Seading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment  in  this  action  for  the 
amount  indorsed  on  the  writ,  with  interest,  if  any,  [or  possession  of  the  land  in  the 
indorsement  of  the  writ  described  as  ]  and  costs  to  be  taxed,  and  that  the 

costs  of  this  application  be 

Dated  the  day  of  18     . 


No.  7. 
Order  under  Order  XIV.,  No.  2. 

{Seadimg  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this  action  by  delivering 
a  defence  within  days  after  service  of  tiiis  order,  and  that  the  costs  of  this 

application  be 

Dated  the  day  of  18    . 


No.  8. 
Order  under  Order  XIV.,  No.  3. 

[Seading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  if  the  defendant  pay  into  Court  within  a  week  from  the 

date  of  this  order  the  sum  of  £  ,  he  be  at  liberty  to  defend  this  action  by 

delivering  a  defence  within  days  after  service  of  this  order,  but  that  if  that 

sum  be  not  so  paid  the  plaintiff  be  at  liberty  to  sign  final  judgment  for  the  amount 
indorsed  on  the  writ  of  summons,  with  interest,  if  any,  and  costs,  and  that  in  either 
event  the  costs  of  this  appUoation  be 
Dated  the  day  of  18     , 
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■  No.  9.  ^PP-  ^- 

Order  under  Order  XIV.,  No.  4. 

\IIeading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Court  ■within  a  week  from  the  date  of 
this  order  the  sum  of  £  ,  he  be  at  liberty  to  defend  this  action  as  to  the  whole 

of  the  plaintiff's  claim. 

And  it  is  ordered  that  if  that  sum  be  not  so  paid  the  plaintiEB  be  at  liberty  to  sign 
judgment  for  that  sum  and  the  defendant  be  at  liberty  to  defend  this  action  as  to 
the  residue  of  the  plaintiff's  claim. 

And  it  is  ordered  that  in  either  event  the  defence  be  delivered  within  days 

after  service  of  this  order,  and  that  the  costs  of  this  appUoatiou  be 
Dated  the  day  of  18     . 


No.  10. 
Order  to  Amend. 


[^Seading  as  in  Farm  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the  writ  of  summons  in  this 
action  by  and  that  the  costs  oi,  this  application  be 

Dated  the  day  of  18     . 


No.  11. 
Order  for  Particulars  {Partnership). 

\Seading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and 
It  is  ordered  that  the  furnish  the  with  a  statement  in  writing,  verified 

by  affidavit,  setting  forth  the  names  of  the  persons  constituting  the  members  or  co-  ■ 
partners  of  their  firm,  pursuant  to  the  Rules  of  the  Supreme  Court,  1883,  Ord.  XVI. 
r.  14,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  12. 

Order  for  Partimlars  {General). 

[Eeadimg  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an  account  in  writing 

of  the  particulars  of  the  plaintiff's  claim  in  this  action,  and  that  unless  such 

particulars  be  delivered  within  days  from  the  date  of  this  order  all  further 

proceedings  be  stayed  unta  the  delivery  thereof,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the  day  of  18     . 

SS2 


628  rOEMS  OF  THE  STJPEEME  COURT,  1883. 

App.g.  No.  14. 

Order  to  discharge  or  vary  on  Application  ly  Third  Party. 
[Seading  as  in  Form  I.] 
Upon  hearing  and  upon  reading  the  affidayit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  order  of  in  this  action  dated  the  day  of 

18    ,  be  discharged  [or  varied  by  ],  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


No.  15. 
Order  to  dismiss  for  want  of  Prosecution. 
{Seading  as  in  Form  1.] 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  this  action  be,  for  want  of  prosecution,  dismissed  -with  costs  to 
be  tax:ed  and  paid  to  the  defendant  by  the  plaintiff,  and  that  the  costs  of  this  appli- 
cation be 

Dated  the  day  of  18    . 


No.  16. 
Order  for  Delivery  of  Interrogatories. 
[SeaeUng  as  in  Form  1.] 
Upon  hearing  and  upon  reading  the  affidavit  of  ,  filed  the  day 

of  18     ,  and 

It  is  ordered  that  the  be  at  liberty  to  deliver  to  the  interrogatories  in 

■writing,  and  that  the  said  do  answer  the  interrogatories  as  prescribed  by  Order 

XXXI.  Rules  8  and  26  of  the  Rules  of  the  Supreme  Court,  and  that  the  costs  of 
this  appUoation  be 

Dated  the  day  of  18     . 


No.  17. 
Order  for  Affidavit  as  to  Documents. 

\_Heading  as  in  Form  1.] 
Upon  hearing 

It  is  ordered  that  the  do,  within  days  from  the  date  of  this  order 

answer  on  affidavit  stating  what  documents  are  or  have  been  in  possession  or 

power  relating  to  the  matters  in  question  in  this  action,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18    . 


No.  18. 

Order  to  produce  Documents  for  Inspection. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and 
It  is  ordered  that  the  do,  at  all  seasonable  times,  on  reasonable  notice,  pro- 

duce at  [insert  place  of  inspection],  situate  at  the  following  documents,  namely 

,  and  that  the  be  at  liberty  to  inspect  and  peruse  the  documents  so 

produced,  and  to  take  copies  and  abstracts  thereof  and  extracts  therefrom,  at 
expense,  and  that  in  the  meantime  all  further-  proceedings  be  stayed,  and  that  the 
costs  of  this  application  be 

Dated  the  day  of  18    , 
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App.  K. 
No.  20.  — 

Order  for  Service  out  of  Jurisdiction. 

[Seading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  afBdavit  of  filed  the  day  of 

18     ,  and 
It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue  a  writ  for  service  out  of 

the  jurisdiotion  against 
Aid  it  is  further  ordered  that  the  time  for  appearance  to  the  said  writ  be  within 
days  after  the  service  thereof,  and  that  tiie  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  21. 
Order  for  Substituted  Service. 
[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  service  of  a  copy  of  tbin  order,  and  of  a  copy  of  the  writ  of 
summons  in  this  action,  by  sending  the  same  by  a  prepaid  post  letter,  addressed 
to  the  defendant  at  shall  be  good  and  sufficient  service  of  the  writ. 

Dated  the  day  of  18     . 


No.  22, 
Order  for  Renewal  of  Writ. 

[Seading  as  in  Form  1.] 

Upon  hearing  and'upon  reading  the  affidavit  of  filed  the  day  of 

IS    ,  and 
It  is  ordered  that  the  writ  in  this  action  be  renewed  for  six  months  from  the  date 
of  its  renewal,  pursuant  to  the  Rules  of  the  Supreme  Court  Order  VIII.,  Rule  1. 
Dated  the  day  of  18     . 


No.  23. 

Order  for  Issue  of  Notice  claiming  Contribution. 

[Heading  as  in  Form  1.] 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  defendant  be  at  liberty  to  issue  a  notice  olainmig 

over  against  ,  pursuant  to  the  Rules  of  the  Supreme  Court  Order  XVI., 

Rule  48. 

Dated  the  day  of  18     . 
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App.  K.  No.    24. 

Order  of  Reference. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  by  consent 

It  is  ordered  as  follows  : 

1 .  [State  matters  to  he  referrecC]  shall  be  referred  to  the  award  of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying  and  amending  of  a, 
judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish  his  award  in  writing  of  and  concerning 
the  matters  referred,  ready  to  be  delivered  to  the  parties  in  difiEerence,  or  such  of 
them  as  reqmre  the  same  (or  their  respective  personal  representatives,  if  either  of 
the  said  parties  die  before  the  making  of  the  award)  on  or  before  tiie  next,  or 
on  or  before  such  further  day  as  the  arbitrator  may  from  time  to  time  appoint  and 
signify  in  writing  signed  by  him  and  indorsed  on  this  order. 

4.  The  said  parties  shall  in  aJl  things  abide  by  and  obey  the  award  so  to  be 
made. 

'  5.  The  costs  of  the  said  cause  and  the  costs  of  the  reference  and  award  shall  be 

6_.  The  arbitrator  may  (if  he  think  fit)  examine  the  said  parties  to  this  cause,  and 
their  respective  witnesses,  upon  oath  or  afSrmation. 

7.  The  said  parties  shall  produce  before  the  arbitrator  all  books,  deeds,  papers, 
and  writings  in  their  or  either  of  their  custody  or  power  relating  to  the  matters  in 
difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or  prosecute  any  action 
against  the  arbitrator  of  or  concerning  the  matters  so  to  be  referred. 

9.  If  either  party  by  affected  delay  or  otherwise  wilfuUy  prevent  the  said 
arbitrator  from  making  an  award,  he  or  they  ahaH  pay  such  costs  to  the  other  as 

may  think  reasonable  and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the  validity  of  the  said 
award,  or  moving  the  to  set  it  aside,  the  said  shall  have  power  to  remit 
the  matters  hereby  referred  or  any  or  either  of  them  to  the  reconsideration  of  the 
arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act  or  dying  before  he  has  made 
his  award,  the  said  parties  may,  J  or  if  they  cannot  agree,  the  master  may,  on 
application  by  either  side,  appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order  of  the  Court  or  a  judge,  the  party  or  parties 
in  whose  favour  the  award  shall  be  made  shall  be  at  liberty  within  days  after 
service  of  a  copy  of  the  award  on  the  solicitor  or  agent  of  the  other  party  to  sign 
final  judgment  in  accordance  with  the  award,  and  for  all  costs  that  he  or  they  may 
be  entitled  to  under  this  order,-  and  under  the  award,  together  with  the  costs  of  the 
said  judgment. 

Dated  the  day  of  18    . 


No.  25. 
Order  for  Examination  of  Witnesses  hefore  Arbitrator. 

[Beading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  attend  before  the  arbitrator  herein  on  the 

days  of  18    ,  at  and  then  and  there  submit  to  be  examined  on 

oath  or  affirmation  on  behalf  of  the  touching  the  matters  referred  to  the  said 

arbitrator. 

Dated  the  day  of  18    . 


No.  26. 
Order  for  Examination  of  Witnesses  and  Production  of  Documents. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of            filed           day  of 

18     ,  and 

It  is  ordered  that  attend  before           the  arbitrator  herein  on            the 

days          of  18    ,  at            ,  and  then  and  there  submit  to  be  examined 
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sSd'lSbite  ''J^^*^°'^  °^  ^^^^  °*  *^e  touoliiag  the  matters  referred  to  the       App.  K. 

Aiid.  it  is  further  ordered  that  the  said  do  at  the  time  and  place  aforesaid  ' 

proauoe  aiid  ddiver  to  the  said  arbitrator  the  papers,  documents,  and  -n-ritings  here- 
Mter  mentioned,  that  is  to  say  [specif  1/  doctmenis  to  be prodnted}. 


Dated  the  day  of  18  ' 


No.  27. 

Order  Charging  Stock — Nisi. 

\Headiiig  as  in  Farm  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  where  Dy  it  appears  . 

It  is  ordered  that  unless  sufficient  cause  be  shown  to  the  contrary  before  on 

,  .     ,  "^jy  r?      ,  .    i^y  of  18      ,   at  o'clock  in  the  forenoon,   the 

defendant  s  mterest  m  the  so  standing  as  aforesaid  shaJl,  and  that  it  ik  the 

meantime  do,  stand  charged  with  the  payment  of  the  above-mentioned  amount  due 
on  the  said  judgment. 

Dated  the  day  of"  18     . 


No.  28. 
Order  Charging  Stock — Absolute. 
[^Heading  as  in  Form  1.] 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

°*  18    ,  and  an  order  nisi  made  hereia  on  the  day  of  18 

reoiting  the  affidavit  of  whereby  it  appeared  .  ' 

It  is  ordered  that  the  defendant's  interest  in  the  so  standing  as  aforesaid 

stand  charged  with  the  payment  of  the  above-mentioned  amount  due  on  the  said 
judgment. 

Dated  the  day  of  18     . 


No.  29. 
Charging  Order.     Solicitor's  Costs. 
\_Reading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and  .  ■' 

It  is  ordered  that  the  said  the  solicitor  for  the  in  this  action  shall  have 

a  charge  upon  for  his  costs,  charges,  and  expenses  of  and  in  reference  to  this 

action. 

Dated  the  day  of  18     . 


No.  30. 

Order  to  remove  Judgment  from,  County  Court. 

18     .     [Sere  put  the  letter  and  number. '\ 
In  the  High  Court  of  Justice. 

Division.  Y. 

Master  in  Chambers. 
In  the  matter  of  a  plaint  in  the  County  Court  of  holden  at  wherein 

plaintiff,  and  defendant. 

Upon  reading  the  affidavit  of  filed  the      '    day  of  18    ,  and 

and  the  certified  copy  of  the  judgment  in  the  plaint  above  mentioned. 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remove  the  said  judgment  from  the 
above-named  County  Court  into  the  Division  of  the  High  Court  of  Justice, 

Dated  the  day  of  18    . 
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App.K.  No.  31. 

Order  for  Arrest  {Capias)  under  Debtors  Act. 
\Seadmg  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18     ,  and 

It  is  ordered  that  the  defendant  he  arrested  and  imprisoned  for  the  term 

of  from  the  date  of  his  arrest,  including  the  day  of  such  date,  unless  and 

until  he  shall  sooner  deposit  in  Court  the  sum  of  £  ,  or  give  to  the  plaintiff  a 

hond  executed  by  him  and  two  sufficient  sureties  ia  the  penalty  of  £  ,  or  some 

other  security  satisfactory  to  the  plaintiff,  that 

And  it  is  further  ordered  that  the  sherijffi  of  do  within  one  calendar  month 

from  the  date  hereof,  including  the  day  of  such  date,  and  not  afterwards,  take 
the  defendant  for  the  purpose  aforesaid,  if  he  shall  he  found  in  the  said  sheriff's 
bailiwiok. 

Dated  the  day  of-  18    . 


No.  32. 


Order  of  Reference  under  Sect.  56  of  the  Supreme  Court  of  Judicature 

Act,  1873. 

[Seading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and 
It  is  ordered  that  the  following  question  arising  in  this  action,  namely, 
he  referred  for  inquiry  and  report  to  under  section  56  of  the  Supreme  Court 

of  Judicature  Act,  1873,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  33. 


Order  of  Reference  under  Sect.  57  of  the  Supreme  Court  of  Judicature 

Act,  1873. 

[^Seading  as  in  Form  1.] 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

is    ,  and 
It  is  ordered  that  the  [state  whether  all  or  some,  and  if  so  which,  of  the  questions  are 
to  be  tried]  in  this  action  be  tried  by  who  shall  have  aU  the  powers  as  to 

certifying  and  amending  of  a  judge  of  the  High  Court  of  Justice,  and  shall  make 
his  report  of  and  concerning  the  matters  ordered  to  be  tried  as  aforesaid  pursuant 
to  the  statute  [or  direct  judgment  to  be  entered  and  otherwise  deal  with  the  whole 
action  pursuant  to  Order  XXXVI.,  Rule  60]. 

And  it  is  further  ordered  that  the  said  referee  may,  if  he  think  fit,  examine  the 
parties  to  this  action,  and  their  respective  witnesses,  upon  oath  or  affirmation,  and 
that  the  said  parties  shall  produce  before  the  said  referee  aU  books,  deeds,  papers, 
and  writings  in  their  or  either  of  their  cxistody  or  power  relatiag  to  the  matters  so 
ordered  to  be  tried. 

And  it  is  further  ordered  that  neither  the  plaintiff  nor  the  defendant  shall  bring 
or  prosecute  any  action  against  the  said  referee,  or  against  each  other,  of  or 
concerning  the  matters  so  ordered  to  be  tried,  and  that  if  either  party  by  affected 
delay  or  otherwise  wilfully  prevent  the  said  referee  from  maiing  his  report,  he  or 
they  shall  pay  such  costs  to  the  other  as  the  Court,  or  a  judge,  may  think  reason- 
able and  just. 

And  it  is  further  ordered  that  in  the  event  of  the  said  referee  declining  to  act,  or 
dying  before  he  has  made  his  report,  the  said  parties  may,  or  if  they  cannot  agree, 
one  of  the  judges  of  the  High  Court  may,  upon  applioation  by  either  party, 
appoint  a  new  referee. 
And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 
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No.  34.  App.  K. 

Order  of  Reference  to  Master. 

[Sealing  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18  ,  and 
It  is  ordered  that  this  action  \or  the  matters  of  account  in  this  action,  or  the 
following  questions  in  this  action  heing  matters  of  account,  namely,  stating  than]  be 
referred  to  the  certificate  of  the  master,  with  all  the  powers  as  to  certifying  and 
amending  of  a  judge  of  the  High  Court  of  Justice,  and  that  the  costs  of  the 
and  of  the  reference  be  in  the  discretion  of  the  master,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18     . 


No.  35. 

Order  for  Examination  of  Witnesses  before  Trial. 

[Seading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and 

It  is  ordered  that  a  witness  on  behalf  of  the  be  examined  vivd  voce  (on 

oath  or  affirmation)  before  the  master  [or  before  esquire,  special  examinerj, 

the  solicitor  or  agent  giving  to  the  solicitor  or  agent  notice  in 

vraiting  of  the  time  and  place  where  the  examination  is  to  take  place.  ' 

And  it  is  further  ordered  that  the  examination  so  taken  be  filed  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature,  and  that  an  office  copy  or  copies  thereof 
may  be  read  and  given  in  evidence  on  the  trial  of  this  cause,  saving  all  just  excep- 
tions, vrithout  any  further  proof  of  the  absence  of  the  said  witness  than  tiie  affidavit 
of  the  solicitor  or  agent  of  the  as  to  his  belief,  and  that  the  costs  of  this 

application  be 

Dated  the  day  of  18    . 


No.  36. 
Short  Order  for  Issue  of  Commission  to  examine  Witnesses. 
[Heading  as  in  Form  1.] 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and 
It  is  ordered  that  the  be  at  liberty  to  issue  a  commission  for  the  examina- 

tion of  witnesses  on  behalf  at 

-  And  it  is  further  ordered  that  the  trial  of  this  action  be  stayed  until  the  return  of 
the  said  commission,  the  usual  long  order  to  be  drawn  up,  and  unless  agreed  upon 
by  the  parties  withm  one  week,  to  be  settled  by  the  master  \or  as  the  case  may  J«], 
and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  37. 

Long  Order  for  Commission  to  examine  Witnesses. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  as  follows : —  „  j  j! 

1.  A  commission  may  issue  directed  to  of  and  of  commis- 

sioners named  by  and  on  behaU  of  the  and  to  of  and 
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App.  E.        donmiissioners  named  by  and  on  behalf  of  the  for  the  examination  upon 

r- :r  interrogatories  and  vivd  voce  oi  witnesses  on  behalf  of  the  said  and 

respectively  at  aforesaid  before  the  said  commissioners,  or  any  two  of  them, 

so  that  one  commissioner  only  on  each  side  be  present  and  act  at  the  examination. 

2.  Both  the  said  and  shall  be  at  liberty  to  examine  upon  interroga- 
tories and  vivd  voce  upon  the  subject  matter  thereof  or  arising  out  of  the  answers 
thereto  such  witnesses  as  may  be  produced  on  their  behalf,  with  liberty  to  the  other 
party  to  cross-examine  the  said  witnesses  upon  cross-interrogatories  and  viv&  voce 
the  party  produciQg  the  witness  for  exanunation  being  atliberfy  to  re-examine  him 
vivd  voce  ;  and  all  such  additional  viv&  voce  questions,  whether  on  examination,  cross- 
examination,  or  re-examinatdon,  shall  be  reduced  into  writing,  and,  with  the 
answers  thereto,  returned  with  the  said  commission. 

3.  Within  ■  days  from  the  date  of  this  order  the  solicitors  or  agents  of  the 
said  and  shall  exchange  the  interrogatories  they  propose  to  administer 
to  their  respective  witnesses,  and  ahall  also  withm  days  from  the  exchange  of 
such  interrogatories,  exchange  copies  of  the  cross-interrogatories  intended  to  be 
administered  to  the  said  witnesses. 

4.  days  previously  to  the  sending  out  of  the  said  oommission,  the  solicitor 
of  the  said  shall  give  to  the  solicitor  of  the  said  notice  in 

writing  of  the  mail  or  other  conveyance  by  which  the  commission  is  to  be  sent  out. 

5.  days  previously  to  the  examination  of  any  witness  on  behalf  of  the  said 
or  respectively,  notice  in  writing  signed  by  any  one  of  the  commis- 
sioners of  the  party  on  whose  behalf  the  witness  is  to  be  examined  and  stating  the 
time  and  place  of  the  intended  examination,  and  the  names  of  the  witnesses  in- 
tended to  be  examined,  shall  be  given  to  the  commissioners  of  the  other  party  by 
delivering  the  notice  to  them  personally,  or  by  leaving  it  at  their  usual  place  of  abode 
or  business,  and  if  the  commissioners  of  that  party  neglect  to  attend  pursuant  to  the 
notice,  then  one  of  the  commissioners  of  the  party  on  whose  behalf  the  notice  is 
given  shall  be  at  liberty  to  proceed  with  and  take  the  examination  of  the  witness  or 
witnesses  ex  pm-te,  and  adjourn  any  meeting  or  meetings,  or  continue  the  same, 
from  day  to  day  until  all  tiie  witnesses  intended  to  be  examined  by  virtue  of  the 
notice  have  been  examined,  without  giving  any  further  or  other  notice  of  the  sub- 
sequent meeting  or  meetings. 

6.  In  the  event  of  any  witness  on  his  examination,  cross-examination,  or  re-exa- 
mination producing  any  book,  document,  letter,  paper,  or  writing,  and  refusing  for 
good  cause  to  be  stated  in  his  deposition,  to  part  with  the  original  thereof,  then  a 
copy  thereof,  or  extract  therefrom,  certified  by  the  commissioners  or  commissioner 
present  to  be  a  true  and  correct  copy  or  extracts  shall  be  annexed  to  the  witnesses' 
deposition. 

7.  Each  witness  to  be  examined  under  the  oommission  shall  be  examined  on  oath, 
affirmation,  or  otherwise  in  accordance  with  his  religion  by  or  before  the  said  com- 
missioners or  commissioner. 

8.  If  any  one  or  more  of  the  witnesses  do  not  understand  the  English  language 
(the  interrogatories,  cross-interrogatories,  and  viva  voce  questions,  if  any,  being 
previously  translated  into  the  language  with  which  he  or  they  is  or  are  conversant), 
then  the  examination  shall  be  taken  in  English  through  the  medium  of  an  inter- 
preter or  interpreters,  to  be  nominated  by  the  commissioners  or  commissioner,  and 
to  be  previously  sworn  according  to  his  or  their  several  religions  by  or  before  the 
said  commissioners  or  commissioner  truly  to  interpret  the  questions  to  be  put  to  the 
witness  or  witnesses,  and  his  and  their  answers  thereto. 

9.  The  depositions  to  be  taken  under  and  by  virtue  of  the  said  commission  shall 
be  subscribed  by  the  witness  or  witnesses,  and  by  the  commissioners  or  commis- 
sioner who  shall  have  taken  such  depositions. 

10.  The  interrogatories,  cross-interrogatories,  and  depositions,  together  with  any 
documents  referred  to  therein,  or  certified  copies  thereof  or  extracts  tiierefrom, 
shall  be  sent  to  the  senior  master  of  the  Supreme  Court  of  Judicature  on  or  before 
the  day  of  ,  or  such  further  or  other  day  as  may  be  ordered,  enclosed 
in  a  cover  under  the  seal  or  seals  of  the  said  oommissioners  or  commissioner,  and 
office  copies  thereof  may  be  given  in  evidence  on  the  trial  of  this  action  by  and  on 
behalf  of  the  said  and  respectively,  saving  all  just  exceptions,  without 
any  other  proof  of  the  absence  from  tUs  opuntry  of  the  witness  or  witnesses  therein 
named,  than  an  affidavit  of  the  solicitor  or  agent  of  the  said  or 

respectively,  as  to  his  belief  of  the 

1 1 .  The  trial  of  this  cause  is  to  be  stayed  until  the  return  of  the  said  commission. 

12.  The  costs  of  this  order,  and  of  the  oommission  to  be  issued  in  pursuance 
hereof,  and  of  the  interrogatories,  cross-interrogatories,  and  depositions  to  be  taken 
thereunder,  together  with  any  such  document,  copy,  or  extract  as  aforesaid,  and 
official  copies  liereof,  and  all  other  costs  incidental  thereto,  shall  be 

Dated  the  day  of  18     . 
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No.  37a.*  App.  K. 

Order  for  Issue  of  Letter  of  Request.  *  This  and  the 

■^  ./        2  next  rule  were 

It  is  ordered  that  a  letter  of  request  do  issue  directed  to  the  proper  tribunal  for  added  by 
the  examination  of  the  following  witnesses,  that  is  to  say  :  E.  E.  of  ,  G.  H.  E.  S.  C. 

of  '  ,  and  I.  J.  of  .  Oct.  1884. 

And  it  is  ordered  that  the  depositions  taken  pursuant  thereto  when  received  be 
filed  at  the  central  office,  and  be  given  in  evidence  on  the  trial  of  this  action,  saving 
aU  just  exceptions. 

No.  37b. 
Request  to  Examine  Witnesses. 

Whereas  an  action  is  now  pending  in  the  Division  of  the  High  Court  of 

Justice  in  England,  in  which  A.  B.  is  plaiutiff  and  C.  D.  is  defendant.  And  in  the 
said  action  the  plaintiff  claims  [endorsement  upon  writ]. 

And  whereas  it  has  been  represented  to  the  said  Court  that  it  is  necessary  for  the 
purposes  of  justice  and  for  the  due  determination  of  the  matters  in  dispute  between 
the  parties,  that  the  following;  persons  should  be  examined  as  witnesses  upon  oath 
touching  such  matters,  that  is  to  say :  E.  E.  .of  Gr.  H.  of  and  I.  J.  of 

And  it  appearing- that  such  witnesses  are  resident  within  the  jurisdiction  of  your 
honourable  Court. 

Now  I  as  the  President  of -the  said  Division  of  the  High  Court  of 

Justice  have  the  honour  to  reqiiest,  and  do  hereby  request,  that  for  the  reasons 
aforesaid  and  for  the  assistance  of  the  High  Court  of  Justice,  you  as  the  President 
and  judges  of  the  said  or  some  one  or  more  of  you,  will  be  pleased  to  summon 

the  said  witnesses  (and  such  other  witnesses  as  the  agents  of  the  said  plaintiff  and 
defendant  shall  humbly  request  you  in  writing  so  to  summon)  to  attend  at  such 
time  and  place  as  you  shall  appoint  before  some  one  or  more  of  you,  or  such  other 
person  as  according  to  the  procedure  of  your  Court  is  competent  to  take  the 
examination  of  witnesses,  and  that  you  will  cause  such  witnesses  to  be  examined 
upon  the  interrogatories  which  accompany  this  letter  of  request  (or  vivA  voce)  touch- 
ing the  said  matters  in  question  in  the  presence  of  the  agents  of  the  plaintiff^  and 
defendant,  or  such  of  them  as  shall,  on  due  notice  given,  attend  such  examination. 

And  I  further  have  the  honour  to  request  that  you  will  be  pleased  to  cause  the 
answers  of  the  said  witnesses  to  be  reduced  into  writing,  and  aU  books,  letters, 
papers,  and  documents  produced  upon  such  examination  to  be  duly  marked  for 
identification,  and  that  you  will  be  further  pleased  to  authenticate  such  examination 
by  the  seal  of  your  tribunal,  or  in  such  other  way  as  is  in  accordance  with  your 
procedure,  and  to  return  the  same,  together  with  such  request  in  writing,  if  any, 
for  the  examination  of  other  witnesses,  through  her  Majesty's  Secretary  of  State 
for  Foreign  AfEairs,  for  transmission  to  the  said  High  Coiit  of  Justice  in  England. 


No.  38. 
Order  for  Examination  of  Judgment  Debtor. 

18     .     [Sere  put  the  letter  and  number  .1 

In  the  High  Court  of  Justice. 
Division. 

Between  Judgment  Creditor, 

and 
Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  afadavit  of  filed  the  day 

°  It  is  ordered  that  the    above-named  judgment  debtor  attend  and  be  orally 
examined  as  to  whether  any  and  what  debts  are  owin|  to  him,  before  in 

chambers,  at  such  time  and  place  as  he  may  appomt,  and  that  the  said  judgment 
debtor  produce  Hs  books  [or  as  may  be  ordered']  before  the  said  at  the  time  ot 

the  examination,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 
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App.  K.  No.  39. 

Garnishee  Order  {Attaching  Debt). 

18     .    \B.ei-e  put  the  letter  and  number. "^ 
In  the  High  Court  of  Justice.  Between  Judgment  Creditor, 

Division.  and 

in  Chambers.  Judgment  Debtor, 

Granushee. 
Upon  hearing  and  upon  reading  the  afSdavit  of  filed  the  day 

of  18     ,  and 

It  is  ordered  that  all  debts  owing  or  accruing  due  from  the  above-named  garnishee 
to  the  above-named  judgment  debtor  be  attached  to  answer  a  judgment  recovered 
against  tbe  said  judgment  debtor  by  the  above-named  judgment  creditor  in  the 
High  Court  of  Justice  on  the  day  of  18    ,  for  the  siun  of  on 

which  judgment  the  said  sum  of  £  remains  due  and  impaid. 

And  it  is  further  ordered  that  the  said  garnishee  attend  the  in  chambers 

on  day  the  day  of  18    ,  at  o'clock  in  the         noon,  on  an 

appUcation  by  the  said  judgment  creditor,  that  the  said  garnishee  pay  the  debt  due 
from  him  to  the  said  judgment  debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment. 

And  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.  40. 

Garnishee  Order  {Absolute'). 

18    .     [Sere  put  the  letter  and  nvmber.'\ 
In  the  High  Court  of  Justice.  Between  Judgment  Creditor, 

Division.  and 

in  Chambers.  Judgment  Debtor, 

Granushee. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and  whereby  it  was  ordered  that  all  debts  owing  or  accruing 

due  from  the  above-named  garnishee  to  the  above-named  judgment  debtor  should 
be  attached  to  answer  a  judgment  recovered  against  the  said  judgment  debtor  by 
the  above-named  judgment  creditor  in  the  High  Court  of  Justice  on  the  day 

of  18    ,  for  the  sum  of  £  on  which  judgment  the  said  sum  of  £ 

remained  due  and  unpaid. 

It  is  ordered  that  ttie  said  garnishee  do  forthwith  pay  the  said  judgment  creditor 
the  debt  due  from  him  to  the  said  judgment  debtor  (or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  judgment  debt),  and  that  in  default  thereof  execution  may 
issue  for  the  same,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.  41. 
Order  on  Clients  Application  to  tax  Solicitor's  Bill  of  Costs. 

18    .    [Sere  put  tlie  letter  and  number. 1 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of  gentleman,  one 

of  the  soHoitors  of  the  Supreme  Court. 

It  is  ordered  that  the  bill  of  fees,  charges,  and  disbursements  delivered  to  the  ap- 
plicant by  the  above-named  soUoitor  be  referred  to  the  taxing  officer  to  be  taxed, 
and  that  the  said  soUoitor  give  credit  for  all  sums  of  inoney  by  bim  received  of  or 
on  account  of  the  applicant,  and  that  he  refund  what,  if  any  thing,  he  may  on  such 
taxation  appear  to  have  been  overpaid. 
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And  it  is  further  ordered  that  if  the  said  soUcitor  attends  on  the  taxation,  the       App  K. 

tasng  oftioer  tax  the  costs  of  the  reference,  and  certify  what  shall  be  found  due  to  — 1- 

or  from  either  party  in  respect  of  the  bUl  and  demand  and  of  the  costs  of  the  refer- 
ence, to  be  charged  (if  payable)  according  to  the  event  of  the  taxation,  pursuant  to 
the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  coramence  or  prosecute  any 
cause  or  matter  touching  the  demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  applicant  of  what  (if  any- 
thing) may  appear  to  be  due  to  the  said  solicitor  the  said  solicitor  do  (if  required) 
dehyer.  up  to  the  applicant,  or  as  he  may  direct,  all  deeds,  books,  papers,  and 
writings  in  the  said  solicitor's  possession,  custody,  or  power,  belonging  to  the 
applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  42. 

Order  on  Solicitor's  Application  to  tax  Bill  of  Costs. 

18    .     {Sere  put  the  Utter  and  mtmber.'] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers; 

In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of  gentleman,  one 

of  the  solicitors  of  the  Supreme  Court.  , 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18     ,  and  .     It  is  ordered  that  the  above-named  solicitor' sbUl  of  fees, 

charges  and  disbursements,  delivered  to  (hereinafter  called  the  said  client)  be 

referred  to  the  taxing  officer  to  be  taxed,  and  that  the  said  solicitor  give  credit  for 
all  sums  of  money  by  him  received  from  or  on  account  of  the  said  oUent,  and  that 
he  refund  what  (if  anything)  he  may  on  such  taxation  appear  to  have  been  over- 
paid. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  costs  of  the  reference  and 
certify  what  shall  be  found  due  to  or  from  either  party  in  respect  of  the  bill  and 
demand  and  of  the  costs  of  the  reference,  to  be  paid  according  to  the  event  of  the 
taxation  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence  or  prosecute  any 
cause  or  matter  touching  the  demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  said  client  of  what  (if  any- 
thing) may  appear  to  be  due  to  the  said  solicitor  the  said  solicitor  do  (if  required) 
deliver  to  the  said  client,  or  as  he  may  direct,  all  deeds,  books,  papers  and  writings 
in  the  said  solicitor's  possession,  custody,  or  power,  belonging  to  the  said  client. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.  43. 

Order  to  tax  after  Action  brought. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and  .    It  is  ordered  that  the  plaintiff's  bill  of  costs,  charges 

and  disbursements  delivered  to  the  defendant,  for  the  recovery  of  which  this  action 
is  brought,  be  referred  to  the  taxing  officer  to  be  taxed,  and  that  the  plaintiff  give 
credit  of  tiie  time  of  taxation  for  aU  sums  of  money  by  him  received  from  or  on 
account  of  the  defendant. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  costs  of  the  reference, 
and  certify  what  upon  such  reference  shall  be  found  due  to  or  from  either  party  in 
respect  of  the  bill  and  demand,  and  of  the  costs  of  the  reference,  pursuant  to  the 
statute. 

And  it  is  further  ordered  that  the  plaintiff  do  not  prosecute  this  action  touching 
the  demand  pending  the  reference. 
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App.  K.  And  it  is  further  ordered  that  upon  payment  of  what  (if  anything)  may  appear  to 

.- be  due  to  the  plaintiff,  together  with  the  costs  of  this  action  (which  are  to  be  also 

taxed  and  paid),  aU  further  proceedings  therein  be  stayed,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18     . 


No.  44. 

Order  to  try  Action  in  County  Court. 

\SemLmg  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  this  action  be  tried  before  the  County  Court  of  holden 

at  ,  and  that  the  costs  of  this  appUoation  be  '         . 

Dated  the  day  of  18     . 


No.  45. 
Order  to  give  Security  or  try  Action  in  County  Court. 

\_Seading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  unless  the  plaintiff  within  give  full  security  for  the  defen- 

dant's costs  to  the  satisfaction  of  the  Master  \or  as  the  case  may  be],  this  action  be 
remitted  for  trial  before  the  County  Court  of  holden  at  and  that  the 

costs  of  this  application  be 

Dated  the  day  of  18     . 


No.  46. 

Order /or  Examination  touching  Means, 

18    .    lEereput  the  letter  and  nvmher.] 
In  the  High  Court  of  Justice. 

Division.  Between  Judgment  Creditor, 

Master  in  Chambers.  and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  above-named  do  attend  before  the  master  on  the 

day  of  next,  at  in  the  noon,  to  be  examined  upon  oath  touching 

his  means  of  paying  the  judgment  debt,  and  that  the  costs  of  this  application 
be  .  -  . 

Dated  the  day  of  18    . 
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No.  47.  App.  K. 

Order  for  Payment  of  Judgment  Debt  by  Instalments. 

18    .     {Sere  pnt  the  lettei' and  mim'bm:'] 
In  the  High  Court  of  Justice. 

Division.  Between  Judgment  Creditor, 

Master  in  Chambers.  and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  above-named  judgment  debtor  do  pay  to  the  above-named 
judgment  creditor  the  sum  of  ,  together  with  interest  thereon  at  the  rate  of 

£4  per  centum  per  annum  from  the         day  of         18     ,  the  date  of  the  judgment, 
and  also  £  the  costs  of  this  application  in  manner  following ;  namely,  \here 

describe  the  mode  in  which  the  payment  is  to  be  model. 
Dated  the  day  of  18     . 


No.  48. 

Order  for  Committal  of  Judgment  Debtor. 

18     .     ISere  put  the  letter  and  mmier.'] 
In  the  High  Court  of  Justice. 

Division.  Between  Judgment  Creditor, 

Judge  in  Chambers.  and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and 
It  is  ordered  that  the  above-named  judgment  debtor  be,  for  default  in  payment 
of  the  debt  hereinafter  mentioned,  committed  to  prison  for  the  term  of  from 

the  date  of  his  arrest,  including  the  day  of  such  date,  or  untU  he  shall  pay  £ 
being  the  amount  due  from  him  in  pursuance  of  a  judgment  [or  order]  of  the  High 
Court  of  Justice,  bearing  date  the  day  of  18     ,  together  with  interest 

thereon  at  il.  per  cent,  per  annum  from  the  aforesaid  date,  and  11.  6s.  Sd.  for  costs 
of  this  order,  and  sheriff's  fees  for  the  execution  thereof. 

And  it  is  further  ordered  that  the  sheriEB  take  the  said  debtor  for  the  purpose 
aforesaid  if  he  is  found  within  his  baiKwiok. 
And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.  49. 
■Order  for  Committal  of  Judgment  Debtor  on  Non-payment  of  Instalment. 

18     .     [Sere  put  the  letter  and  number.'] 
In  the  High  Court  of  Justice. 

Division.  Between  Judgment  Creditor, 

Judge  in  Chambers.  and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  above-named  judgment  debtor  be  for  default  in  payment  of 
£  ,  being  the  amount  of  the  [^rsi]  instalment  of  the  judgment  debt  of  £ 

in  this  action  directed  to  be  paid  pursuant  to  the  order  of  bearing  date  the 

day  of  18    ,  committed  to  prison  for  the  term  of  from  the  date  of 

his  arrest,  including  the  day  of  such  date,  or  until  he  shall  pay  the  said  instalment 
together  with  13s.  id.  the  costs  of  this  order,  and  sheriff's  fees  for  the  execution 
thereof.    And  it  is  further  ordered  that  the  sherifE  of  take  the  said  debtor  for 

the  purpose  aforesaid  if  he  is  found  in  his  baUiwick. 
And  it  is  ordered  that  the  costs  of.  this  application  be 
Dated  the  day  of  18    . 
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App.  K.  '  No.  60. 

Interpleader  Order,  No.  1. 

18     .     [Sere  put  the  letter  amd  number, "l 
In  the  High  Court  of  Justice.  Between  Plaintifi, 

Diyision.  .  and 

in  Chamhers.  Defendant, 

and  between  Claimant, 

and 

Respondent. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18'  ,  and 

It  is  ordered  that  the  claimant  he  haxred,  that  no  action  be  brought  against  the 
above-named  [sheriff]  ,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


No.  51. 

Interpleader  Order,  No.  2. 

1 8     .     [Sere  put  the  letter  and  numier.J 
Inihe  High  Court  of  Justice.  Between  Plaintifl, 

Division.  and 

in  Chambers.  .  Defendant, 

and 

Claimant. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  ,  18    ,  and 

It  is  ordered  that  the  above-named  claimant  be  substituted  as  defendant  in  this 
action  in  Heu  of  the  present  defendant  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.  62. 

Interpleader  Order,  No.  3. 

18     .     [Sere  piit  the  letter  and  mimier. 2 
In  the  High  Court  of  Justice.  Between  Plaintiff, 

Division,  and 

in  Chambers.  Defendajat, 

and  between  Claimant, 

and  the  said  execution  creditor,  and  the  sheriff  of 


Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods  seized  by  him  under 
the  writ  of  fieri  facias  issued  herein,  and  pay  the  net  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof,  into  Court  in  this  cause,  to  abide  further  order 
herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial  of  an  issue  in  the 
Hio'h  Court  of  Justice,  in  which  the  said  claimant  shall  be  the  plaintiff  and  the  said 
execution  creditor  shall  be  the  defendant,  and  that  the  question  to  be  tried  shall  be 
whether  at  the  time  of  the  seizure  by  the  sheriff  the  goods  seized  were  the  property 
of  the  claimant  as  against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and  delivered  by  the  plaintiff 
therein  within  from  this  date,  and  be  returned  by  the  defendant  therein 

within  days,  and  be  tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and  all  further  questions  be 
reserved  until  the  trial  of  the  said  issue,  and  that  no  action  shall  be  brought  against 
the  said  shmiff  for  the  seizure  of  the  said  goods. 

Dated  the  day  of  18     .  .  - 
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No.  53.  -^PP-g- 

Interpleader  Order,  No.  4. 

{Heading  as  in  Form  52,] 

Upon  hearing,  &o. 

It  is  ordered  that  upon  payment  of  the  sum  of  £  into  Covirt  by  the  said 

claimant  within  from  this  date,  or  upon  his  giving  within  the  same  time 

security  to  the  satisfaction  of  the  master  [or  as  the  case'may  Je]  for  the  payment  of 
the  same  ajuouut  by  the  said  claimant  according  to  the  directions  of  any  order  to  be 
made  herein,  and  upon  payment  to  the  above-named  sheriff  of  the  possession  money 
from  this  date,  the  said  sheriff  do  withdraw  from  the  possession  of  the  goods  seized 
by  him  under  the  writ  of  fieri  facias  herein. 

And  it  is  further  ordered  that  unless  such  payment  be  made  or  security  given 
within  the  time  aforesaid  the  said  sheriff  proceed  to  sell  the  said  goods,  and  pay  the 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof  and  the  possession  money 
from  this  date,  into  Court  in  the  cause,  to  abide  fm-ther  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  &c. 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Dated  the  day  of  18     . 


No.    54. 
Interpleader  Order,  No.  5. 

[Seading  as  in  Form  52.] 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  £  into  Court  by  the  said 

claimant,  or  upon  his  giving  security  to  the  satisfaction  of  the  master  [or  as  the 
ease  may  fo]  for  the  payment  of  the  same  amount  by  the  claimant  according  to  the 
directions  of  any  order  to  be  made  herein,  the  above-named  sheriff  withdraw  from 
the  possession  of  the  goods  seized  by  him  under  the  writ  of  fieri  facias  issued 
herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  such  payment  made  or 
security  given,  the  sheriff  continue  in  possession  of  the  goods,  and  the  claimant  pay 
possession  money  for  the  time  he  so  continues,  unless  the  claimant  desire  the  goods 
to  be  sold  by  tiie  sheriff,  in  which  ease  the  sheriff  is  to  sell  them  and  pay  the 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof  and  the  possession  money 
from  this  date,  into  Court  in  the  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &o. 

And  it  is  further  ordered  that  this  issue,  &c. 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Dated  the  day  of  18     . 


No.  55. 
Interpleader  I  Order,  No.  6. 

[Heading  as  in  Form  52.] 

The  claimant  and  the  execution  creditor  having  requested  and  consented  that  the 
merits  of  the  claim  made  by  the  claimant  be  disposed  of  and  determined  in  a 
summary  manner,  now  upon  hearing  ,  and  upon  reading  the  af&davit  of 

filed  the  day  of  18    ,  and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 
Dated  day  of  18     . 


U,  TX 
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App.  K. 
— No.  56. 

Interpleader  Order,  No.  7. 

[Seading  as  in  Form  52.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  the  above-named  sheriff  proceed  to  sell  enough  of  the  goods 
seized  under  the  ■writ  of  fieri  facias  issued  in  this  action  to  satisfy  the  expenses  of 
the  said  sale,  the  rent  (if  any)  due,  the  claim  of  the  claimant,  and  this  execution. 

And  it  is  further'  ordered  that  out  of  the  proceeds  of  the  said  sale,  (after  deducting 
the  expenses  thereof,  and  rent,  if  any, )  the  said  sheriff  pay  to  the  claimant  the 
amount  of  his  said  claim,  and  to  the  execution  creditor  the  amount  of  his  execution, 
and  the  residue,  if  any,  to  the  defendant. 

And  it  is  further  ordered  that  no  action  he  brought  against  the  said  sheriff,  and 
that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.  57. 
Order  dismissing  Summons  {generally). 

\Seading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18     ,  and 

It  is  ordered  that  the  application  of  be  dismissed*  with  costs  to  be  taxed 

and  paid  by  the  to  the"        '  [or,  and  that  the  costs  of  and  occasioned  by  this 

application  be  the  's  in  any  event). 

Dated  the  day  of  18     . 


No.  58. 
Summons  for  Entry  of  Satisfaction  on  a  Registered  Bill  of  Sale. 

In  the  High  Court  of  Justice. 

In  the  matter  of  a  bill  of  sale  by  to  dated  the  day  of  18    , 

and  registered  on  the  day  of  18     . 

Let  aU  parties  concerned  attend  the  registrar  of  bills  of  sale  at  the  central  office. 
Royal  Courts  of  Justice,  London,  on  the  day  of  18    ,  at  o'clock 

in  the  noon,  on  the  hearing  of  an  application  on  the  part  of  that  satis- 

faction be  entered  on  the  above-mentioned  biU  of  sale. 
Dated  the  day  of  18     . 

This  summons  was  taken  out  by  of  to  . 


POEMS  OB"  THE  SUPREME  COURT,  1883.  643 

App.  L. 

APPENDIX  L.  

CHANCERY  DIVISION. 

No.  1. 
Summons  ly  Chief  Clerh. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 
In  the  matter  of  the  estate  of  A.  B.,  late  of  in  the  county  of 

deceased. 

Or, 
Between  C.  D.,  petitioner, 
and 
E.  E.,  defendant. 
The  defendant  E.  E.  \or  G.  H.,  of,  &c.],  is  hereby  summoned  to  attend  at  ihe 
Chambers  of  Mr.  Justice  ,  at  the  Royal  Courts  of  Justice,  on  the 

day  of  ,   at  o'clock  in  the  noon,  to  be  examined  {or  to  be 

examined  as  a  witness]  on  the  part  of  the  ,  for  the  purpose  of  the  proceedings 

directed  by  Mr.  Justice  to  be  taken  before  me, 

Dated  this  day  of  18     . 

X.  X. 
"  Chief  Clerk. 
This  summons  was  taken  out  by  of  ,  in  the  county  of  ,  soUoitors 

for 


No.  2. 

Form,  of  Advertisement  for  Claimants  not  being  Creditors. 

Pursuant  to  a  judgment  [or  order]  of  the  Chancery  Division  of  the  High  Court 
of  Justice  made  in  [the  matter  of  the  estate  of  ,  and  in]  an  action  by 

against  ,  the  persons  claiming  to  be  next  of  kin  to  [or  the  heir  of,  as  the  case 

may  he],  ,  late  of  ,  in  the  county  of  ,  who  died  in  or  about  the 

month  of  ,  are  by  their  solicitors,  on  or  before  the  day  of       .     ,  to 

come  in  and  prove  their  claims  at  the  Chambers  of  Mr.  Justice  ,  at  the  Royal 

Courts  of  Justice,  or  in  default  thereof  they  will  be  peremptorily  excluded  from 
the  benefit  of  the  said  judgment  [or  order].    The  day  of  ,  at 

o'clock  in  the  noon,  at  the  said  Chambers,  is  appointed  for  hearing  and 

adjudicating  upon  the  claims. 

Dated  the  day  of  18     . 

A.  B., 
Chief  Clerk. 

No.  3. 

Form  of  Advertisement  for  Creditors. 

Pursuant  to  a  judgment  [or  an  order]  of  the  Chancery  Division  of  the  High  Court 
of  Justice  made  in  [the  matter  of  the  estate  of  A.  B.,  and  in]  an  action  S.  against  P., 
the  creditors  of  A.  B.,  late  of  ,  in  the  county  of  ,  who  died  in  or  about 

the  month  of  18     ,  are  on  or  before  the  day  of  18    ,  to  send  by 

post,  prepaid,  to  E.  P.,  of  ,  the  solicitor  of  the  defendant  C.  D.,  the  executor 

[or  administrator]  of  the  deceased  [or  as  may  he  directed,  their  christian  and  sur- 
name, addresses  and  descriptions,  the  full  particulars  of  their  claims,  a  statement  of 
their  accounts,  and  the  nature  of  the  securities  (if  any)  held  by  them,  or  in  default 
thereof,  they  will  be  peremptorily  excluded  from  the  benefit  of  the  said  judgment 
[(W  order].  Every  creditor  holding  any  security  is  to  produce  the  same  before  Mr. 
Justice  ,  at  his  chambers,  the  Royal  Courts  of  Justice,  London,  on  the 

day  of  18    ,  at  o'clock  in  the  noon,  being  the  time  appointed  for 

adjudication  on  the  claims. 

Dated  this  day  of  18     . 

G.  H., 

Chief  Clerk. 
T  T  2 
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^PP-  ^-  No.  4.- 

Notice  to  Creditor  to  produce  Documents. 
t^ShoH  Title.) 

Tou  are  hereby  required  to  produce  in  support  of  the  claim  sent  in  by  you  against 
the  estate  of  A.  B.  deceased  [deseribe  the  doeuinent  required  to  be  produced'],  before  Mr. 
Justice  ,  at  his  chambers  at  the  Royal  Courts  of  Justice,  London,  on  the 

day  of  18    ,  at  o'clock  in  the  noon. 

Dated  this  day  of  18     . 

G.  R.,  of,  &.O.,  solicitor  for  plaintiff  [or  defendant,  or  as  the  case  may  be]. 
To  Mr.  S.  T. 


No.  5.' 

Affidavit  of  Executor  or  Administrator  as  to  Claims  of  Creditors. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

(Title.) 
We,  C.  D.,  of,  &c.,  the  above-named  plaintiff  [or  defendant,  or  as  may  be],  the 
executor  [or  administrator]  of  A.  B.,  late  of  ,  in  the  county  of  ,  deceased, 

and  E.  F.,  of,  &o.,  solicitor,  severally  make  oath  and  say  as  follows : 
I,  the  said  E.  F.,  for  myself,  say  as  follows  : 

1.  I  have  in  the  paper  writing  now  produced,  and  shown  to  me,  and  marked  A., 
set  forth  a  list  of  all  the  claims  the  particulars  of  which  have  been  sent  in  to  me  by 
persons  claiming  to  be  creditors  of  the  said  A.  B.,  deceased,  pursuant  to  the  adver- 
tisement issued  in  that  behalf,  dated  the  day  of  18     . 

And  I,  the  said  CD.,  for  myseU,  say  as  follows : 

2.  I  have  examined  the  particulars  of  the  several  claims  mentioned  in  the  paper 
writing  now  produced,  and  shown  to  me,  and  marked  A.,  and  I  have  compared  the 
same  with  the  books,  accounts,  and  documents  of  the  said  A.  B.  [or  as  may  be,  and 
state  any  other  inquiries  or  investigations  made],  in  order  to  ascertain,  so  far  as  I  am 
able,  to  which  of  such  claims  the  estate  of  the  said  A.  B.  is  justly  liable. 

3.  From  such  examination  [and  state  any  other  reasons]  I  am  of  opinion  and  verily 
believe,  that  the  estate  of  the  said  A.  B.  is  justly  liable  to  the  amounts  set  forth  in 
the  sixth  column  of  the  first  part  of  the  said  paper  writing,  marked  A.,  and  to  the 
best  of  my  knowledge  and  belief,  such  several  amounts  are  justly  due  from  the 
estate  of  the  said  A.  B.,  and  proper  to  be  allowed  to  the  respective  claimants  named 
in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A.  B.  is  not  justly  liable  to  the 
claims  set  forth  in  the  second  part  of  the  said  paper  writing,  marked  A.,  and  that 
the  same  ought  not  to  be  allowed  without  proof  by  the  respective  claimants  [or,  I 
am  not  able  to  state  whether  the  estate  of  the  said  A.  B.  is  justly  liable  to  ike 
claims  set  forth  in  the  second  part  of  the  said  papei'  writing,  marked  A.,  or  whether 
such  claiijis,  or  any  parts  thereof,  are  proper  to  be  allowed  without  further 
evidence]. 

5.  Except  as  hereiabefore  mentioned,  there  are  not,  to  the  best  of  my  knowledge, 
information,  and  belief,  any  other  claims  against  the  estate  of  the  said  A.  B. 

Sworn,  &c. 


No.  6. 
Exhibit  referred  to  in  Affidavit,  No.  5. 

A. 

[Short  Title.) 

List  of  claims,  the  particulars  of  which  have  been  sent  in  to  E.  F.,  the  solicitor 
of  the  plaintiff  [or  defendant,  or  as  may  is],  by  persons  claiming  to  be  creditors  of 
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A.  B.,  deceased,  pursuant  to  the  advertisement  issued  in  that  behaK,  dated  the 
day  of  18     .  , 

This  paper  -writing  marked  A.  was  produced  aoad  shown  to  and  is  the  same 

as  IS  referftd  to  in  his  affidavit  sworn  before  me  this  day  of  18     . 

W.  B.  &o. 

EtBST  Paet. — Claims  proper  to  be  allowed  without  further  evidence. 
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Serial 
No. 

Names  of 
.Claimants. 

Addresses  and 
Descriptions. 

Particulars  of 
Claim. 

Amount  claimed. 

Amount  proper 
to  be  allowed. 

£    s.     d. 

£     «.     d. 

Second  Pabt. — Claims  wMch  ought  to  be  proved  by  tbe  claimants. 

Serial 
No. 

Names  of 
CIsiniaiits. 

Addreaaea  and 
BeBcriptions. 

Particulars  of 
Claim. 

Amount  claimed. 

&    *.    d. 

No.  7. 
Notice  to  Creditor  of  Allowance  of  Claim. 

(Short  Title.) 

The  claim  sent  in  by  you  against  the  estate  of  A.  B.  deceased,  has  been  allowed 
at  the  sum  of  £  with  interest  thereon  at  £  per  cent,  per  annum,  from 

the  day  of  18    ,  and  £  for  costs. 

[_If  part  only  allowed,  add,  If  you  claim  to  have  a  larger  sum  allowed,  you  are 
hereby  required  to  prove  such  further  claim,  and  you  are  to  file  such  affidavit  as  you 
may  be  advised  in  support  of  your  claim  and  give  notice  thereof  to  me  on  or  before 
the  day  of  18    next,  and  to  attend  hj  your  solicitor  at  the  chambers  of 

Mr.  Justice  ,  at  the  Royal  Courts  of  Justice  on  day  of  18    ,  at 

o'clock  in  the  noon,  being  the  time  appointed  for  adjudicating  on  the 

claim'] 

Dated  this  day  of  18     . 

G-.  R.,  of,  &o.,  solicitor  for  the  plaintiff  [<»•  defendaht,  or  as  may  he]. 
To  Mr.  P.  R. 
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App.  L.  No.  8. 

Notice  to  Creditor  to  prove  Ms  Claim. 
[Short  Title.) 
You  are  hereby  required  to  prove  the  olaim  sent  in  by  you  against  the  estate  of 
A.  B.,  deceased.    You  are  to  file  such  affidavit  as  you  may  be  advised  in  support  of 
your  claim,  and  give  notice  thereof  to  me  on  or  before  the  day  of  next, 

and  to  attend  by  your  solicitor  at  the  chambers  of  Mr.  Justice  at  the  Royal 

Ck)urts  of  Justice  on  the  day  of  18     at  o'clock  iu  the  noon, 

being  the  time  appointed  for  adjudicating  on  the  claim. 
Dated  this  day  of  .  18     . 

G-.  R.,  of,  &c.,  solicitor  for  the  plaintifiB  [or  defendant,  or  as  may  be]. 
To  Mr.  S.  T. 


No.  9. 
Notice  that  Cheques  may  he  received. 

{Short  Titk.) 

The  cheques  for  the  amounts  directed  to  be  paid  to  the  creditors  of  A.B  .,  deceased, 
by  an  order  made  in  this  [matter  and]  action  dated  the  day  of  18     may 

be  received  at  the  Paymaster-General's  ofEoe  on  and  after  the  day  of 

18     . 

G-.  R.,  of,  &o.,  solicitor  for  the  plaintiff  \pr  defendant,  m-  as  may  lei. 
To  Mr.  W.  S. 


No.   10. 
Certificate  of  Chief  Clerk. 

[Title.) 

In  pursuance  of  the  directions  given  to  m^  by  Mr.  Justice  ,  I  hereby  certify 

that  the  result  of  the  accounts  and  inquiries  which  have  been  taken  and  made  in 
pursuance  of  the  judgment  \or  order]  in  this  cause  dated  the ,  day  of  is 

as  follows : 

1 .  The  defendants  the  executors  of  the  testator,  have  received  personal 
estate  to  the  amount  of  £  and  they  have  paid  or  are  entitled  to  be  allowed  on 
account  thereof,  sums  to  the  amount  of  £  having  a  balance  due  from  \or  to] 
them  of  £            on  that  account. 

The  particulars  of  the  above  receipts  and  payments  appear  in  the  account  marked 
verified  by  the  affidavit  of  filed  on  the  day  of  and  which 

account  is  to  be  filed  with  this  certificate,  except  that  in  addition  to  the  sums 
appearing  on  such  account  to  have  been  received,  the  said  defendants  are  charged 
vidth  the  following  sums  [state  the  same  here  or  in  a  schedule"]  and  except  that  I  have 
disallowed  the  items  of  disbursement  in  the  said  account  numbered  ,  and, 

[Or  in  cases  where  a  transcript  has  been  made.] 
The  defendants  have  brought  in  an  account  verified  by  the  affidavit  of 

,  filed  on  the  day  of  and  which  account  is  marked  and  is  to 

be  filed  with  this  certificate.  The  account  has  been  altered,  and  the  account 
marked  and  which  is  also  to  be  filed  with  this  certificate,  is  a  transcript  of  the 

account  as  altered  and  passed. 

2.  The  debts  of  the  testator  which  have  been  allowed,  are  set  forth  in  the 
Schedule  hereto,  and  with  the  interest,  thereon  and  costs  mentioned  in  the  Scliedule 
are  due  to  the  persons  therein  named,  and  amount  altogether  to  £ 

3.  The  funeral  expenses  of  the  testator  amount  to  the  sum  of  £  which  I 
have  allowed  the  said  executors  in  the  said  account  of  personal  estate. 

i.  The  legacies  given  by  the  testator  are  set  forth  in  the  Schedule  hereto, 

and  with  the  interest  therein  mentioned  remain  due  to  the  persons  therein  named, 
and  amount  altogether  to  £ 

5.  The  outstanding  personal  estate  of  the  testator  consists  of  the  particulars  set 
forth  in  the  Schedule  hereto. 
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6.  The  real  estate  to  which  the  testator  was  entitled  consists  of  the  particulars  set       A-pp.  L. 
forth  in  the  Schedule  hereto.  — 

7.  The  defendants  have  received  rents  and  profits  of  the  testator's  real  estate, 
«:c.  [in  a  form  similar  to  that  provided  with  respec^o  the  personal  estate]. 

8.  The  incumbrances  affecting  the  said  testator's  real  estate  are  specified  in  the 

Schedule  hereto. 

9.  The  real  estates  of  the  testator'  directed  to  he  sold,  have  been  sold,  and  the 
purchase  monies  amoimting  altogether  to  £  have  been  paid  into  Court. 

N.B. — The  above  numbers  are  to  correspond  with  the  numbers  in  the  order  after 
each  statement,  the  evidence  produced  is  to  be  stated  as  follows  : — 

The  evidence  produced  on  this  account  [or  inquiry]  consists  of  the  probate  of  the 
testator's  will,  the  affidavit  of  A.  B.  filed  and  paragraph  numbered  of 

the  affidavit  of  C.  B.,  filed. 


No.   11. 


Affidavit  verifying  Accounts  and  answering  usual  Inquiries  as  to  Real 

and  Personal  Estate.. 

« 
In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

{Title.) 
We  A.  B.,  of  &o.,  0.  D.,  of,  &c.,  and  E.  F.,  of,  &o.,  the  above- 

named  defendants,  severally  make  oath  and  say  as  follows  : 

1 .  We  have  according  to  the  best  of  our  knowledge,  information,  and  belief,  set 
forth  in  Schedule  I.  hereto  a  full  account  and  inventory  of  the  personal  estate  of  or 
to  which  Gr.  H.  ,  the  testator  in  the  judgment  [or  order]  dated  made  in 
this  action  [or  matter]  named,  who  died  on  the  day  of  ,  was  possessed 
or  entitled  at  the  time  of  his  death,  and  not  by  him  specijically  bequeathed. 

2.  Save  what  is  set  forth  in  the  said  Schedule  I.,  and  what  is  by  the  said  testator  The  words  in 
specijically   bequeathed,    the   said   testator  was  not  to  the   best  of  our  knowledge,   italies  to  be 
information,  or  belief,  at  the  time  of  his  death  possessed  of  or  entitled  to  any  debt  inserted  only 
or  sum  of  money  due  to  him  from  us  or  any  of  us  on  any  account  whatsoever,  nor  where  the 

to  any  leasehold  or  other  personal  estate  whatsoever.  direction  is  to 

3.  The  said  testator's  funeral  expenses  have  been  paid.    The  same  consist  of  the  take  an 
items   of  disbursement  numbered  and  in  the  account  hereinafter  account  of 
referred  to  [or  if  not  paid,  it  should  be  so  stated  with  the  amount  due  and  to  whom  due'],  personal 

4.  We  have  in  the  account  marked  A.,  now  produced  and  shown  to  us,  according  estate  not 
to  the  best  of  our  knowledge,   information,   and  belief,  set  forth  a  full  account  of  specifically 
the  personal  estate  of  the  said  testator,  not  by  him  specifically  bequeathed,  which  has  bequeathed. 
come  to  our  hands  or  to  the  hands  of  any  of  us,  or  to  the  hands  of  any  person  or  rrn^   should 
persons  by  our  order  or  the  order  of  any  of  us,  or  for  our  use  or  the  use  of  any  of  g^„gQj.^  with 
us,   with  the  times  when,  the  names  of  the  persons  from  whom,  and  on  what  ,,     order 
account  the  same  has  been  received,  and  also  a  Hke  account  of  the  disbursements,  |jjj,ggj^ijj~  ij^g 
allowances,  and  payments  made  by  us  or  any  of  us  on  account  of  the  said  testator's  g^|,„gjjjj^ 
funeral  expenses,   debts,  and  personal  estate,  together  with  the  times  when  the 

names  of  the  persons  to  whom,  and  the  purposes  for  which  the  same  were  disbursed, 
allowed,  or  paid. 

5.  And  we,  each  speaking  positively  for  himself  and  to  the  best  of  his  knowledge 
and  belief  as  to  other  persons,  further  say  that  except  as  appears  in  the  said 
account  marked  A.,  we  have  not,  nor  has  any  of  us,  nor  have  nor  has  any  other 
person  or  persons  by  our  order  or  the  order  of  any  of  us,  or  for  our  use  or  the  use  of 
any  of  us,  possessed,  received,  or  got  in  any  part  of  the  said  testator's  personal 
estate,  nor  any  money  in  respect  thereof,  and  that  the  said  account  marked  A.  does 
not  contain  any  item  of  disbursement,  aUowanoe,  or  payment,  other  than  such  as 
has  actually  been  disbursed,  paid,  or  allowed  on  the  account  aforesaid. 

6.  To  the  best  of  our  knowledge,  information,  and  belief,  the  personal  estate  of 
the  said  testator,  now  outstanding  or  undisposed  of,  consists  of  the  particulars  set 
forth  in  Schedule  II.  hereto. 

7.  Save  what  is  set  forth  in  the  Schedule  II.,  there  is  not  to  our  knowledge, 
information,  or  belief,  any  part  of  the  said  testator's  personal  estate  now  outstand- 
ing or  undisposed  of. 

8.  We  have,  according  to  the  best  of  our  knowledge,  information,  and  behef,  set 
forth  in  Schedule  III.  hereto  the  particulars  of  all  the  real  estate  which  the  said 
Gr.  H.  was  seised  of  or  entitled  to  at  the  date  of  his  death. 
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This  should 
accord  yrWi 
the  order 
direotiBg  the 
account. 


9.  Save  -what  is  set  forth  in  the  said  schedule,  the  said  testator  was  not  to  the 
best  of  our  kno-wledge,  information,  or  helief,  at  the  time  of  his  death  seised  of  or 
entitled  to  any  real  estate  whatsoever. 

10.  We  have,  according  to  the  hest  of  our  knowledge,  information,  and  belief, 
set  forth  in  Schedule  IV.  hereto  the  particulars  of  all  the  incumbrances  affecting 
the  said  testator's  real  estate,  and  what  part  thereof  such  incumbrances  respectively 
affect. 

11.  We  have  in  the  account  marked  B.,  now  produced  and  shown  to  us,  according 
to  the  best  of  our  knowledge,  information,  and  belief,  set  forth  a  f uU  account  of  all 
the  rents  and  profits  of  the  said  testator's,  real  estate  which  has  come  to  our  hands 
or  to  the  hands  of  any  of  us,  or  to  the  hands  of  any  person  or  persons  by  our  order, 
or  the  order  of  any  of  us,  or  for  our  use,  or  the  use  of  any  of  us,  and  the  times  _ 
when,  the  names  of  the  persons  from  whom,  on  what  account,  in  respect  of  what 
part  of  such  estate  the  same  have  been  received,  and  the  times  when  the  same 
became  due,  and  also  a  like  account  of  the  disbursements,  aHowanoes,  and  payments 
made  by  us,  or  any  or  either  of  us,  in  respect  of  the  said  testator's  real  estate,  or 
the  rents  and  profits  thereof,  and  the  times  when,  the  names  of  the  persons  to  whom, 
and  the  purposes  for  which,  the  same  were  made. 

12.  And  we,  each  speaking  positively  for  himself,  and  to  the  best  of  hia 
knowledge  and  belief  as  to  other  persons,  further  say  that,  except  as  appears  in  the 
said  account  marked  B.,  we  have  not,  nor  has  any  of  us,  nor  has  any  other  person 
by  our  order,  or  the  order  of  any  of  us,  or  for  our  use,  or  the  use  of  any  of  us, 
possessed,  received,  or  got  in  any  rents  or  profits  of  the  said  testator's  real  estate, 
nor  any  money  in  respect  thereof,  and  that  the  said  account  marked  B.  does  not 
contain  any  item  of  disbursement,  payment,  or  allowance,  other  than  such  as  has 
actually  been  disbursed,  paid,  or  allowed,  as  above  stated. 


The  FiEST  Schedule  above  referred  to. 

1 .  £50  cash  in  the  house. 

2.  £100  cash  at  the  testator's  bankers,  Messrs.  A.  and  B. 

3.  £1,000  Consolidated  £3  per  cent,  annuities,  standing  in  the  testator's  name. 

4.  £10  due  from  John  James,  for  half  year's  rent  of  house  at  ,  to 
Michaelmas,  1882. 

5.  £32:  6s.  Sd.,  balanceremainingduefrom  John  Thomas  on  account  of  half  year's 
rent  of  farm  at  ,  to  Michaelmas,  1882. 

6.  £300,  a  debt  due  from  Samuel  Jones  on  a,  bond,  with  interest  from  , 
at           per  cent. 

7.  A  leasehold  house  situate  at  ,  held  under  a  lease  for  a  term  of  , 
which  will  expire  on  ,  at  a  rent  of  £  a  year,  underlet  to  James  Evans 
for  a  term  which  will  expire  on            ,  at  a  rent  of  £50  a  year. 

8.  £25,  half  a  year's  rent  due  from  the  said  James  Evans  to 

The  Second  Sohedtjlb  above  referred  to. 
[The  particulars  to  be  set  forth  in  the  same  manner  as  above.] 

The  Thibd  Sohbdulb  above  referred  to. 
[To  contain  a  short  particular  of  the  real  estate.] 


The  PoTJETH  SoHBDULB  above  referred  to. 

[To  contain  a  short  particular  of  the  incumbrances,  and  showing  what  part  of 
the  above  real  estate  is  subject  to  each.] 
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No.  12. 

Account  of  Personal  Estate,  being  Account  A.  referred  to  in 
Form  No.  11. 

A. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

[Title.) 

This  account  marked  A.  was  produced  and  shown  to  A.  B.,  C.  D.,  and  E.  F., 
and  is  the  account  referred  to  in  tiieir  affidavit  sworn  this  day  of 

Before  me  [to  be  signed  here  by  Commissioner  or  officer  before  lohom  the  affidavit  is 
sworn]. 

Receipts. 


No.  of 
Item. 

Date  when 

Names  of  Persons  from 
whom  received. 

# 

On  what  Account  received. 

Amount 
received. 

1 
2 
3 

i 

18      . 

Evans  and  Co. . . 
John  James      . .         . . 

Found  in  house. 
Balance  at  bankers. 
Half  year's  dividend  on 

2,000Z._   Zl.    per  cent. 

annuities  due. 
Bond  debt  of  300?.  and 

interest  from 

to 
Bond  debt  of  300?.  and 

interest  from 

to 

£  s.d. 

5 

Samuel  Jones  . . 

6 

James  Evans    . . 

Half  year's  rent  of  lease- 
hold house  due 

7 

WiUiam  Williams       . . 

Produce  of  sale  of   the 
above  leasehold  house. 

BiBBimSEllENIS. 


No.  of 
Item. 

Date  when 
paid  or 
allowed. 

Names  of  Persons  to  whom 
paid  or  allowed. 

Tor  what  Purpose  paid  or 
allowed. 

Amount 
paid  or 
allowed. 

1 

2 
3 

4 

18     . 

James  Price 

Messrs.  A.  &  B. 
John  George     . . 

James  Price 

Undertaker's  biU  for  fu- 
neral. 

Expenses  of  probate. 

A  debt  due  to  him  for 
medical  attendance. 

Bond  debt  of  1,000?.  and 
25?.  for  interest  there- 
on from            to 

£  ».   d. 
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No.  13. 

Account  of  Rents  and  Profits,  being  the  Account  B.  referred  to  in  No.  J 1. 

B. 
In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

{Title.) 

This  account  marked  B.  was  produced  and  shown  to  A.  B.,  C.  J).,  and  E.  E.,  and 
is  the  account  referred  to  in  their  affidavit  sworn  this  day  of 

Before  me  {to  be  signed  here  hy  Commissioner  or  officer  hefm'e  whom  affidmit  swont"]. 

Reoeipts. 


No.  of 
Item. 

Bate 

TFlien 

received. 

Names  of  Persons  from 
whom  received. 

On  wliat  Account 

and  in  respect  of  wliat  Part  of 

the  Estate  received, 

and  -when  due. 

Amount 
received. 

1 

18 

John  James 

Half  year's  rent  for  farm  in 
parish  of          ,  due 

One  quarter  year's  rent  of 
house  at          ,  due 

Same  as  No.  1,  due 

£    s.     d. 

2 
3 

Thomas  James    

John  James 

No.  of 
Item. 

Date 

when 

paid  or 

allowed. 

Names  of  Persons  to  whom 
paid  or  allowed. 

For  what  Purpose  paid 
or  allowed. 

Amount  paid 
or  allowed. 

1 
2 
3 

18 

'  Sun  Insurance  Office . . 
Thomas  Carpenter .... 
James  Eranois 

One  year '  s  insurance  against 

fire,  due 
Repairs    at    John   James' 

farm. 
Income  tax,  half  year  due 

10th  October. 

£    ^.    d. 
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No.  15.  ^PP-  ^- 

Ordinary  Conditions  of  Sale. 

Conditions  of  Sale. 
1.  No  person  is  to  advance  less  than  £  at  each  bidding. 

2._  The  sale  is  subject  to  a  reserved  bidding  for  each  lot  which  has  been  fixed  by 
the  judge  to  whom  tiiis  cause  is  assigned. 

3.  Each  purchaser  is  at  the  time  of  sale  to  subscribe  his  name  and  address  to 
his  bidding,  and  the  abstract  of  title,  and  aU  written  notices  and  communications 
and  summonses  are  to  be  deemed  duly  delivered  to  and  served  upon  the  purchaser 
by  being  left  for  him  at  such  address,  unless  or  until, he  is  represented  by  a  solicitor. 

4.  Each  purchaser  is  at  the  time  of  sale  to  pay  a  deposit  of  £  per  cent,  on 
the  amount  of  his  purchase  money  to  ,  the  person  appointed  by  the  said  judge 
to  receive  the  same. 

6.  The  chief  clerk  of  the  said  judge  wUl  after  the  sale  proceed  to  certify  the 
result,  and  the  day  of  at  of  the  clock  noon  is  appointed 

as  the  time  at  which  the  purchasers  may,  if  they  think  fit,  attend  by  their  solicitors 
at  the  Chambers  of  the  said  judge  at  the  Royal  Courts  of  Justice,  London,  to 
settle  such  certificate.  The  certificate  wiU  then  be  settled,  and  will  in  due  course 
be  signed  and  filed,  and  become  binding  without  further  notice  or  expense  to  the 
purchasers. 

6.  The  vendor  is  within  [  ]  days  after  such  certificate  has  become  binding 
to  deliver  to  each  purchaser,  or  his  solicitor,  an  abstract  of  the  title  to  the  lot  or 
lots  purchased  by  him,  subject  to  the  stipulations  contained  in  these  conditions. 
And  each  purchaser  is,  within  four  days  after  the  actual  delivery  of  the  abstract,  to 
deliver  at  the  office  of  ,  solicitor,  at  ,  in  the  county  of  ,  a  state- 
ment in  writing  of  his  objections  and  requisitions  (if  any)  to  or  on  the  title  as 
deduced  by  such  abstract,  and  upon  the  expiration  of  such  last-mentioned  time — 
and  in  this  respect  time  is  to  be  deemed  of  the  essence  of  the  contract — the  title  is 
to  be  considered  as  approved  of  and  accepted  by  such  purchaser,  subject  only  to 
such  objections  and  requisitions,  if  any. 

7.  Each  purchaser  is,  in  addition  to  the  amount  of  his  bidding  at  the  sale,  to  pay 
the  value  of  aU  timber  and  timber-like  trees,  tellers,  and  poUaxds,  if  any,  on  the 
lot  purchased  by  him,  down  to  Is.  per  stick,  inclusive,  the  amount  thereof  to  be 
ascertained  by  a  valuation  to  be  made  in  manner  following  ;  that  is  to  say,  each 
party  (vendor  and  purchaser),  or  their  respective  solicitors,  is  within  days 
after  the  chief  clerk's  certificate  has  become  binding  to  appoint  by  writing  one 
valuer,  and  give  notice  in  writing  to  the  other  party  of  such  appointment,  and  the 
valuers  so  appointed  are  to  make  such  valuation,  but  before  they  commence  their 
duty  they  are  to  appoint  an  umpire  by  writing,  and  the  decision  of  such  valuers  if 
they  agree,  or  of  such  umpire  if  they  disagree,  is  to  be  final ;  and  in  case  the 
purchaser  shall  neglect  or  refuse  to  appoint  a  valuer,  and  give  notice  thereof  in  the 
manner  and  within  the  time  above  specified,  the  valuation  is  to  be  made  by  the 
valuer  appointed  by  the  vendor  alone,  and  his  valuation  is  to  be  final. 

8.  Each  purchaser  is  under  an  order  for  that  purpose  to  be  obtained  by  him,  or  in 
case  of  his  neglect  by  the  vendors  at  the  costs  of  the  purchaser,  upon  application 

at  the  Chambers  of  the  said  judge,  to  pay  the  amount  of  his  purchase  money  {after  To  be  altered 
deducting  the  amount  paid  as  a  deposit),  together  with  the  amount  of  the  valuation  under  if  the  4th  or 
the  seventh  condition,  if  any,  into  Coiirt  to  the  credit  of  this  cause  ,  on  or  before  7th  condition 

the  said  day  of  ,  and  if  the  same  is  not  so  paid,  then  the  purchaser  is  to  not  inserted. 

pay  interest  on  his  pm-chase  money,  including  the  amount  of  such  valuation  at 
the  rate  of  £  per  cent,  per  annum  from  the  day  of  to  the  day  on 

which  the  same  is  actually  paid.     Upon  payment  of  the  purchase  money  in  manner  This  to  be  in 
aforesaid,  the  purchaser  is  to  be  entitled  to  possession,  or  to  the  rents  and  profits,  accordance 
as  from  the  day  of  ,  down  to  which  time  all  outgoings  are  to  be  paid  with  the  order 

by  the  vendors.  directing  the 

9.  If  any  error  or  mis-statement  shall  appear  to  have  been  made  in  the  above  sale, 
particulars,  such  error  or  mis-statement  is  not  to  annul  the  sale  or  entitle  the  pur- 
chaser to  be  discharged  from  his  purchase,  but  a  compensation  is  to  be  made  to 

or  by  the  purchaser,  as  the  case  may  be,  and  the  amount  of  such  compensation  is  to 
be  settled  by  the  said  judge  at  Chambers. 

[Add  to  these  such  conditions  respecting  the  title  and  title  deeds  as  the  conveyancing 
counsel  shall  advise  to  be  necessary  or  proper.'] 

Lastly.  If  the  purchaser  shall  not  pay  his  purchase-money  at  the  time  above 
specified,  or  at  any  other  time  which  may  be  named  in  any  order  for  that  purpose, 
and  in  aU  other  respects  perform  these  conditions,  an  order  may  be  made  by  the 
said  judge  upon  application  at  Chambers  for  the  re-sale  of  the  lot  purchased  by 
such  purchaser,  and  for  payment  by  the  purchaser  of  the  deficiency,  if  any,  in  the 
price  which  may  be  obtained  upon  such  re-sale  and  of  aU  costs  and  expenses 
occasioned  by  such  default. 
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No.  16. 

Affidavit  of  Result  of  Sale. 

In  the  High  Coviit  of  Justice. 
Chancery  Division. 
Mr.  Justice 

[Title.) 

I,  A.  B.,  of  &o.,  auctioneer,  the  person  appointed  hy  the  judge  to  whom  this 
cause  is  assigned  to  Sell  the  estates  comprised  in  the  particulars  hereinafter  referred, 
do  make  oath  and  say  as  foUows  : 

1 .  I  did  at  the  time  and  place  in  the  lots,  and  suhject  to  the  conditions  specified 
in  the  particulars  and  conditions  of  sale  now  produced  and  shown  to  me,  and 
marked  with  the  letter  A.,  put  up  for  sale  by  auction  the  estates  described  in  such 
particulars.  The  result  of  such  sale  is  truly  set  forth  in  the  bidding  paper  marked 
with  the  letter  B.  now  produced  and  shown  to  me. 

2.  The  sums  set  forth  in  the  second  column  of  such  bidding  paper  are  the  highest 
sums  bid  for  the  respective  lots,  the  numbers  of  which  are  set  forth  in  the  first 
column  opposite  to  such  respective  sums,  and  the  persons  whose  names  are  subscribed 
in  the  third  column  of  such  bidding  paper  as  purchasers  were  respectively  the  highest 
bidders  for  and  became  the  purchasers  of  the  respective  lots,  the  numbers  whereof 
are  set  opposite  to  such  respective  names  in  the  said  first  column  of  the  said  bidding 
paper  at  the  prices  or  sums  set  opposite  to  their  respective  names  in  the  said  second 
column  thereof. 

3.  The  several  lots  opposite  to  the  numbers  of  which  I  have  in  the  third  column 
of  the  said  bidding  paper  written  the  words  "not  sold"  were  not  sold,  no  person 
having  bid  a  sum  equal  to  or  higher  than  the  reserved  bidding  fixed  by  the  said 
judge. 

4.  No  person  bid  any  sum  whatever  for  either  of  the  lots  opposite  the  numbers  of 
which  I  have  in  the  second  column  of  the  said  bidding  paper  written  the  words  "  no 
bidding." 

5.  The  said  sale  was  conducted  by  me  in  a  fair,  open  and  candid  manner,  and 
according  to  the  best  of  my  skill  and  judgment. 

6.  I  have  received  the  sums  set  forth  in  the  fourth  column  of  the  schedule  hereto 
as  deposits  from  the  respective  purchasers  whose  names  are  set  forth  in  the  second 
column  of  such  schedule  opposite  the  said  respective  sums,  in  respect  of  their  said 
respective  purchase  monies,  leaving  due  in  respect  of  the  said  purchase  monies  the 
respective  sums  set  forth  in  the  fifth  column  of  the  said  schedule. 

The  Schedule  above  referred  to. 


No.  of  Lot. 


Name  of  Purchaser. 


Amount  of  Purchase 
Money. 


Amount  of  Deposit 
received. 


Amount  remaining 
due. 
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No.  17. 

List  of  Debts  allowed. 

James  v.  Jones. 

List  of  Debts. 
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No.  of 

Amounts 

of 

Names  of  Creditors. 

Addresses. 

allowed  for 
Principal, 

Total 
Amounts 

Claim. 

Interest,  and 
Costs. 

due. 

£     s.    d. 

£     s.    d. 

2 

James  Allen 

Boston,  in  the  county  of  Tiin- 

coln,  Surgeon 
Interest 
Costa 

t 

100     0     0 
4     0     0 
2     2     0 

106     2     0 

1 

Charles  Cohen    . . 

98,  Piccadilly,  in  the  county 

of   Middlesex,    gentleman, 

executor  of  John  Thomas . . 

67     0     0 

Interest    from    5th    October, 

1850,  at  51.  per  cent. 

4     2     0 

Costs 

2     2     0 

73     4     0 

5 

Jolm  Dennis  and 

16,     Heet    Street,     London, 

Owen  Thomas 

Grocers,  and  co-partners  . . 
Interest  from  16th  October, 

1852,  at  U.  per  cent. 
Another  debt  . . 
Interest 
Costs 

100     0     0 

5     0     0 

62    0    0 

2  10    0 

2    4    6 

171  14     6 

No.  18. 

Iiist  of  Legacies  remaining  unpaid. 

James  v.  Jones. 

List  of  Legacies. 


Name  of  Legatees. 

Descriptions, 

Amounts  of 
Principal  and 

Interest. 

Total  Amounts 
due. 

James  Oliver    .... 

Son  of  testator,  an  infant   . . 
Interest  

£      J.    d. 

100    0    0 
7    5    6 

&     a.    d. 

Of  20,  Cheapside,   London, 
Widow    

Interest  from  1st  January, 
1850,  the  death  of  testator 

Of  Lincoln,  Esq 

107    5    6 
54    8    0 

Maiy Russell    ,..,- 

50    0    0 
4    8    0 

Jane,  the   wife  of 
John  Williams. 

250    0    0 
50    0    0 

200    0    0 
14  11     0. 

214  11     0 

Total..  £ 

636 

App.,L. 
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1^0.  19. 

List  of  Annuities  and  Arrears  due. 

List  of  AnnuitieB. 


Names  of  Annuitants. 

Description  of  Annuitants  and 
Nature  of  Annuitant. 

Amounts  of 
Annuities. 

Amounts  of 
Arrears  due. 

Maiy  Jones  

Maria  WUliams    . . 

Spinster,  daughter  of  testa- 
tor, during  her  life. 

Widow  of  testator,   during 
her  life  and  widowhood. 

t 

Arrears  due  from  7th  August, 
1882,  down  to  which  it  has 
been  paid. 

TotaJs £ 

£      «.    d. 
50     0     0 

200     0     0 

£      s.    d. 
25     0     0 

300     0     0 

£ 

No.  20. 
List  of  Apportionments  among  Creditors  or  Legatees. 

Apportionment  among  Creditors  (or  Legatees) . 


Names  of  Creditors 
{or  Legatees). 

Addresses. 

Amounts  before 
certified  to  be 
due  and  sub- 
sequent Xnterest. 

Totals  due. 

Amounts 
apporUoned. 

John  Jones  .... 

20,  Cheapside,  London, 

wooUen  draper. 
Subsequent  interest   . . 

Braintree,  in  the  county 
of  Essex,  executors  of 
"Wilh'am  Young,  de- 
ceased. 

Subsequent  interest  .. 

£     s.    d. 
200     0     0 

17  10    0 

£     s.    d. 
217  10     0 

217  10     0 
Total.,  £ 

£     s.    d. 
57     4     8 

57    4     8 

Thomas   Young 
and    Eohert 
Toimg. 

200     0     0 
17  10    0 

No.  21. 

Receiver^ s  Recognizance. 

,0  ,  of  ,  and  ,  of  , 

Before  our  Sovereign  Lady  the  Queen  in  her  High  Court  of  Justice  personally 
appearing,  do  acknowledge  themselves,  and  each  of  them  doth  acknowledge  himself, 
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to  owe  to  and     _       ,  two  of  the  chief  olerka  of  the  Chancery  Division,  the 

sum  of         .  >.  ''^  ^e  paid  to  the  said  and  ,  or  one  of  them,  or  the  execu- 

tors or  admiiiistrators  of  them,  or  one  of  them,  and  unless  they  do  pay  the  same, 
they,  the  said  do  grant,  and  each  of  them  doth  grant  for  himself,  his  heirs, 

executors,  and  administrators,  that  the  said  sum  of  shall  he  levied,  recovered, 

and  received,  of  and  from  them  and  each  of  them,  and  of  and  from  all  and  singular 
the  manors,  messuages,  lands,  tenements,  and  hereditaments,  goods  and  chattels,  of 
them  and  each  of  them  wheresoever  the  same  shall  or  may  be  found.  Witness  our 
said  Sovereign  Lady  Victoria,  by  tie  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Paith,  and  so  forth,  at  the  Royal  Courts 
of  Justice,  the  day  of  18     . 

Whereas,  by  an  order  of  the  High  Court  of  Justice  made  in  a  cause  wherein 
are  plaintiffs  and  defendants,  and  dated  the  day  of 

It  was  ordered  that  a  proper  person  should  be  appointed  to  receive  [or  that  upon 
the  above  bounden  first  giving  security  he  diould  be  appointed  receiver  of] 

the  rents  and  profits  of  the  real  estate,  and  to  collect  and  get  in  the  outstanding 
personal  estate  of  in  the  said  order  named.    And  whereas  the  judge  to  whom 

this  cause  is  assigned  hath  [approved  of  the  said  '  as  a  proper  person  to  he  such 
receiver,  and  hath^  approved  of  the  above  bounden  and  as  sureties  for 

the  said  and  hath  also  approved  of  the  above  written  recognizance  with  the 

under- written  condition  as  a  proper  security  to  be  entered  into  by  the  said  and 

pursuant  to  the  said  order  and  the  general  orders  of  the  said  Court  in  that 
behalf,  and  in  testimony  ol  such  approbation  the  chief  clerk  of  the  said  judge  hath 
signed  an  allowance  in  the  margin  hereof 

Now  the  condition  of  the  above  written  recognizajioe  is  such  that  if  the  said 
do  and  shall  duly  account  for  all  and  every  the  sum  and  sums  of  money  which  he 
shall  so  receive  on  account  of  the  rents  and  profits  of  the  real  estate,  and  in  respect 
of  the  personal  estate  of  the  said  ,  at  such  periods  as  the  said  judge  shall 

appoint,  and  do  and  shall  duly  pay  the  balances  which  shall  from  time  to  time  be 
certified  to  be  due  from  bitn  as  tiie  said  Court  or  judge  hath  directed  or  shall  here- 
after direct,  then  the  above  recognizance  shall  be  void  and  of  none  effect,  otherwise 
the  same  is  to  be  and  remain  in  fuU  force  and  virtue. 

Takeu  and  acknowledged  by  the  above-named,  &o. 


App.  L. 


No.  22.* 

Affidavit  verifying  Heceiver^s  Report. 

In  the  High  Court  of  Justice. 
Chancery  Division.  , 
Mr.  Justice 

(Title.) 
I,  ,  of  ,  the  receiver  appointed  in  this  cause,  make  oath  and  say  as 

follows : 

1.  The  account  marked  with  the  letter  A.  produced  and  shown  to  me  at  the  time 
of  swearing  this  my  affidavit,  and  purporting  to  be  my  account  of  the  rents  and 
profits  of  the  real  estate  and  of  the  outstanding  personal  estate  of  ,  the  testator  [or 
intestate]  in  this  cause,  from  the           day  of            18    ,  to  the  day  of 

18  ,  both  inclusive,  contains  a  true  account  of  all  and  every  sura  of  money  received 
by  me  or  by  any  other  person  or  persons  by  my  order  or,  to  my  knowledge  or  belief, 
for  my  use  on  account,  or  in  respect  of  the  said  rents  amd  profits  accrued  due  on  or 
before  the  said  day  of  on  am  aecoimt  or  in  respect  of  the  said  personal  estate, 

except  what  is  included  as  received  in  my  former  accotmt  [or  accounts]  sworn 
by  me. 

2.  The  several  sums  of  money  mentioned  in  the  said  account,  hereby  verified  to 
have  been  paid  and  allowed,  have  been  actually  and  truly  so  paid  and  allowed  for 
the  several  purposes  in  the  said  account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the  items  and  particulars 
therein  contained,  according  to  the  best  of  my  knowledge  and  belief. 

4.  W.  X.  and  T.  Z.  ,  the  sureties  named  in  the  recognizance,  dated  the 

of  18    ,  are  both  alive,  and  neither  of  them  has  become  bankrupt  or 

insolvent. 

M.  UU 


*  This  form 
was  substi- 
tuted by 
E.  S.  C, 
Oct.  1884, 
for  that  con- 
tained in  the 
Rules  of  1883. 


This  is  to 
accord  with 
the  order 
appointing 
the  receiver. 

The  day  to 
which  the 
account  is 
made  up. 
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Affidavit  verifying  Abstract. 

In  the  Higli  Court  of  Justice. 

Ohanoery  Division. 

Mr.  Justice 

(nth.) 
I,  A.  B.,  of,  &o.,  soKoitor  for  in  this  cause  [or  matter],  make  oath  and  say  as 

follows : 

I  have  carefully  examined  and  compared  fhe  abstract  written  on  sheets  of 

paper,  now  produced  and  shown  to  me  at  the  time  of  swearing  this  affidavit,  and 
marked  with  the  letter  A,  with  the  several  deeds  and  documents  thereby  purported 
to  be  abstracted.  Such  abstract  is  a  true  and  correct  abstract  of  the  said  deeds  and 
documents,  so  far  as  such  deeds  and  documents  relate  to  the  hereditaments  referred 
to  in  an  order  made  in  this  action  [or  matter]  dated  the  day  of 


No.  24. 
Affidavit  verifying  Engrossments  of  Deeds. 

In  the  High  Court  of  Justice. 

Chancery  Division. 

Mr.  Justice 

(TitU.) 
I,  A.  B.,  of,  &c.  ,  make  oath  and  say  as  follows  : 

1.  I  have  carefully  examined  and  compared  the  parchment  writing  now  produced 
and  shown  to  me  at  the  time  of  swearing  this  affidavit,  and  marked  with  the 
letter  A,  with  the  draft  or  paper  writing  now  produced  and  shown  to  me  at  the 
time  of  swearing  this  affidavit,  and  marked  vnth  the  letter  B,  being  the  draft  of  the 
conveyance  [or  settlement,  &o.]  settled  at  the  chambers  of  the  judge  to  whom  this 
cause  [or  matter]  is  assigned  pursuant  to  the  order  made  in  this  cause  [or  matter] 
dated 

2.  The  said  parchment  writing  is  a  true  and  correct  transcript  and  engrossment 
of  the  said  draft. 


No.  25. 

Originating  Summons. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 
In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  C.  D.  HaintiflE, 
and 
E.  F.  Defendant. 
Let  E.  F.,  the  executor  of  the  said  A.  B.,  attend  at  the  chambers  of  Mr. 
Jxistioe  ,-  at  the  Royal  Courts  of  Justice,  at  the  time  specified  in  the  margin 

[or,  at  the  foot]  hereof,  upon  the  application  of  0.  D.,  of  ,  Esq.,  who  claims 

to  be  a  creditor  [or,  as  the  case  may  be'\  upon  the  estate  of  the  above-named  A.  B., 
for  an  order  for  the  administration  of  the  personal  [or  real  and  personal]  estate  of 
the  said  A.  B. 

Dated  the  day  of  18     . 

(Seal.) 
This  summons  was  taken  out  by  ,  of  ,  solicitors  for  the  above-named 

C.  D. 

The  folhwmg  note  to  be  added  to  the  original  smnmons  and  when  the  time  is  altered  by 
indorsement  the  indorsement  to  be  referred  to  as  below  : — 

Note. — If  you  do  not  attend  either  in  person  or  by  your  solicitor  at  the  time  and 
place  above  mentioned  [or  at  the  place  above  mentioned  at  the  time  men- 
tioned in  the  indorsement  hereon],  such  order  will  be  made  and  proceedings 
taken  as  the  judge  may  think  just  and  expedient. 
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No.  26.  App.  L. 

Request  to  set  down  Cause  for  further  Consideration. 

In  the  High  Court  of  Justice. 
Chancery  DiTision, 
Mr.  Justice 

A.  V.  B. 
I  request  that  this  cause,  the  further  consideration  'whereof  was  adjourned  by 
order  of  the  day  of  ,  may  be  set  down  for  further  consideration  before 

Mr.  Justice 

CD., 
plaiutifE's  [or  defendant's]  solicitor. 


No.  27. 


Notice  that  Cause  has  been  set  down  for  further  Consideration. 
In  the  High  Court  of  Ji^tice. 
Chancery  Diviaion. 
Mr.  Justice 

A.  V.  B. 

Take  notice  that  this  cause,  the  further  consideration  whereof  was  adjourned  by 
the  order  of  the  day  of  ,  was  on  the  day  of  set  down  for 

further  consideration  before  Mr.  Justice  for  the  day  of 

Dated,  &o. 

CD., 
Solicitor  for 
To  Mr. 

Solicitor  for 


No.  28. 

Form  of  ordering  Accounts  and  Inquiries. 

This  Court  doth  order  that  the  following  accounts  and  inquiry  be  taken  and  made ; 
that  is  to  say, 

1 .  An  account  of  the  personal  estate  not  specifically  bequeathed  of  A.  B.,  deceased, 
the  testator  in  the  pleadings  named,  come  to  the  hands  of,  &c. 

2.  An  accoimt  of  the  testator's  debts. 

3.  An  account  of  the  testator's  funeral  expenses. 

4.  Aa  account  of  the  testator's  legacies  and  annuities  (if  any),  given  by  the 
testator's  will. 

5.  An  inquiry  what  parts  (if  any)  of  the  testator's  said  personal  estate  are  out- 
standing or  undisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not  specifically  bequeathed  be 
applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due  course  of  adminis- 
tration, and  then  in  payment  of  the  legacies  and  annuities  (if  any)  given  by  his  wiU. 

(If  ordered.) 
And  it  is  ordered  that  the  following  further  inquiries  and  aoooxmts  be  made  and 
taken ;  that  is  to  say, 

6.  An  inquiry  what  real  estate  the  testator  was  seised  of  or  entitled  to  at  the  time 
of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator's  real  estate  received  by,  &c. 

8.  An  inquiry  what  incumbrances  (if  any)  afieot  the  testator's  real  estate,  or  any 
and  what  parts  thereof. 

(H  Sale  ordered.) 

9.  An  account  of  what  is  due  to  such  of  the  incumbrancers  as  shall  consent  to  the 
sale  hereinafter  directed  in  respect  of  their  incumbrances. 

10.  An  inquiry,  what  are  the  priorities  of  such  last-mentione'd  incumbrances  ? 
And  it  is  ordered  that  the  testator's  real  estate  be  sold  with  the  approbation  of 

the  judge,  &c.,  &c. 

And  it  is  ordered  that  the  further  consideration  of  this  cause  be  adjourned,  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  as  they  may  be  advised. 

UTJ2 
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*  These  rulea 
are  repealed 
so  fax  as  they 
are  iaoon- 
sisteut  with 
the  Supreme 
Court  Funds 
Rules,  1884, 
ante,  p.  215. 


APPENDIX  M.* 

Paimekt  into  and  out  of  Couet. 

1.  Any  party  who  intends  to  pay  money  into  Court  -will  on  request  at  the  Bank 
of  Engla,nd  (Law  Courts  Branch),  hereinafter  called  the  Bank,  be  furnished  with  a 
form  of  request  which  must  he  filled  up  as  hereinafter  provided,  and  signed  by  such 
party  or  his  solicitor.  The  money  will  then  he  received  by  the  iBank,  and  an  official 
receipt  for  the  money  will  be  given.  Where  the  money  is  paid  in  upon  a  notice  or 
pleading',  such  notice  or  pleading  must  be  produced  at  the  Bank  at  the  time  the 
money  is  paid  in,  and  the  receipt  will  be  given  on  the  margin  thereof. 

2.  in  filling  up  the  request  mentioned  in  the  last  preceding  regulation,  the  party 
paying  the  money  into  Court  shall  enter  thereon  the  letter,  nimiber  and  short  title 
of  the  action,  and  the  name  of  the  party  by  whom  the  payment  is  made,  and  also 
such  one  of  the  following  statements  as  may  be  applicable  to  the  circumstances 
under  which  the  money  is  paid  in,  viz. : — 

(a)  Where  the  money  is  paid  in,  under  the  provisions  of  Rule  5  of  Order  XXII., 

an  entry  in  the  following  form : — 

A.  Paid  in  in  satisfaction  of  claim  of  above-named  (name  of  party). 

(b)  Where  the  money  is  paid  in  under  the  provisions  of  Rule  6  of  Order  XXII., 

an  entry  in  the  following  form : — 

B.  Paid  in  against  claim  of  above-named  (name  of  party),  with  defence, 

denying  liability, 
(o)  Where  the  money  is  paid  in  under  the  provisions  of  Rule  26  of  Order  XXXI., 
an  entry  in  the  follbwing  form : — 

C.  Paid  in  to  "  Security  for  Costs  Account." 

(d)  Where  the  money  is  paid  in  under  an  order  or  certificate,  an  entry  in  the  fol- 
lowing form : — 

D.  Paid  in  under  order  (or  certificate)  dated  the  day  of 

Upon  the  money  being  paid  in,  an  entry  corresponding  with  the  entry  in  the  re- 
quest shall  he  made  in  the  books  of  the  Bank,  and  in  the  receipt  given  by  the  Bank 
for  the  money,  whether  such  receipt  be  endorsed  on  a  notice  or  pleading,  or  be  a 
separate  document. 

3.  Where  a  defendant  has  paid  money  into  Court  under  an  order,  and  desires  to 
appropriate  the  whole  or  any  part  of  such  money  to  the  whole  or  any  specified  por- 
tion of  the  plaintiff's  claim,  pursuant  to  Rule  11  of  Order  XXII.,  he  or  his  solicitor 
shall  lodge  at  the  Bank  the  original  receipted  order,  and  a  notice,  entitled  vrith  the 
letter,  number,  and  short  title  of  the  action,  and  in  such  one  of  the  following  forms 
as  may  be  applicable  to  the  case,  viz. : — 

A.  Take  notice  that  £  of  the  money  in  Court  herein,  is  appropriated  by  the 
above-named  (name  of  party)  to  the  satisfaction  of  claim  of  the  above-named 
(name  of  party) . 

B.  Take  notice  that  £  of  the  money  in  Court  herein,  is  placed  by  the 
above-named  (name  of  party)  against  the  claim  of  the  above-named  (name  of 
party)  with  a  defence,  denying  liability. 

Upon  such  notice  being  lodged  at  the  Bank,  an  entry  corresponding  thereto  shall 
be  made  in  the  books  of  the  Bank,  and  the  money  mentioned  in  the  notice  shall 
thereupon,  for  the  purposes  of  payment  out,  be  subject,  in  all  respects,  to  regula- 
tions i  and  6.  A  record  of  such  appropriation  shall  be  made  by  the  Bank  on  the 
original  receipted  order,  and  the  Badk  wiU  give  a  receipt  in  the  usual  form  for  the 
money  so  appropriated. 

i.  Where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 
statement  in  the  Form  A.  of  regulations  2  and  3,  unless  an  order  restraining  the 
payment  out  of  Court  has,  prior  to  the  issue  of  the  cheque  hereinafter  mentioned, 
been  lodged  at  the  Bank,  the  money  will  be  paid  out  on  request  to  the  plaintiff,  or 
on  his  vmtten  authority  to  his  solicitor. 

6.  Where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 
statement  in  tiie  Form  B.  of  regulations  2  and  3,  the  following  regulations  shall 
apply  :— 

(a.)  If  the  plaintiff  accepts  the  sum  paid  in  in  satisfaction,  he  or  his  solicitor 
shall  lodge  at  the  Bauc  a  notice,  entitled  with  the  letter,  number,  and  short 
title  of  tiie  action,  and  in  the  following  form : — 

"Take  notice  that  the  sum  paid  in  herein  has  been  accepted  by  the  above- 
named  [name  of  party]  in  satisfaction,  and  that  I  have  given  due  notice 
of  my  acceptance  thereof." 

Such  notice  shall  be  sufficient  evidence  to  the  Bank,  of  compliance  by  the  plaintiff  ' 
with  all  the  conditions  entitling  him  under  Order  XXII.  to  have  the  sum  in  question 
paid  out  to  him,  and  such  notice  being  lodged,  the  money  will,  on  request,  be  paid 
out  to  the  party  mentioned  in  such  notice,  or  on  his  written  authority  to  his 
solicitor . 

(b.)  Unless  such  a  notice  as  is  above  mentioned  is  lodged  at  the  Bank,  the  money 
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will  not  be  paid  out  except  on  production  at  the  Bank  of  an  order  of  the       Add  M 
Court,  or  a  judge. 

6.  Where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 
statement  in  the  Form  C.  of  regulations  2  and  3,  if,  after  the  cause  or  matter  has 
heen  finally  disposed  of,  the  party  who  paid  the  money  in  is  entitled,  under  Order 
XXXI.,  Rule  27,  to  have  the  money  paid  out  to  him  the  taxing  officer  shall,  on  the 
taxation  of  tiie  costs,  give  to  such  p&rty  a  certificate  that  he  is  so  entitled  ;  and 
upon  production  of  such  certificate  at  the  Bank,  unless  an  order  restraining  the  pay- 
ment out  of  Cpurt  has  previously  been  lodged  at  the  Bank,  the  money  mentioned  in 
the  certificate,  will  on  request,  be  paid  out  to  the  party  mentioned  in  the  certificate 
as  entitled  thereto,  or  on  his  written  authority  to  his  solicitor.  Except  as  above 
provided,  where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 
statement  in  either  of  the  Eorms  C.  or  D.,  the  money  will  not  be  paid  out  except 
on  production  at  the  Bank  of  an  order  of  the  Court  or  a  judge. 

7.  On  bespeaking  payment  out  of  Court  of  money  paid  io..Qu  a  notice  or  pleading, 
the  original  receipted  notice  or  pleading  must  be  lodged  at  the  Bank. 

8.  Where  money  is  to  be  paid  out  under  an  order  or  authority,  on  bespeaking  the 
payment  out  the  order  or  authority  must  be  lodged  at  the  Bank,  and  after  having 
been  examined  by  the  Bank  must  be  filed  in  the  Eiling  Department  of  the  Central 
Office;  and  a  certificate  of  its  having  been  so  filed  must  be  lodged  at  the  Bank  on 
receiving  the  cheque. 

9.  Every  authority  for  the  payment  of  money  out  of  Court  must  be  attested  by  a 
witness,  whose  residenog  and  description  must  be  added  to  his  attestation. 

10.  Each  sum  paid  into  Court  shall,  as  regards  its  payment  out  of  Court,  be 
deemed  (when  the  time  for  payment  out  arrives)  to  be  money  standing  to  the  credit 
of  the  Masters. 

11.  All  payments  out  shall  be  authorized  by  cheques  upon  the  Bank,  filled  in  by 
the  Bank,  and  drawn  in  favour  of  the  party  claiming  to  receive  the  money.  One 
clear  day  shall  be  allowed  for  the  preparation  pf  the  cheque  and  it  shall  be  signed 
by  one  of  the  Masters,  and  made  payable  to  order,  crossed  specially  or  generally, 
and  marked  "not  negotiable." 

12.  Whenever  the  cheque  is  required  to  be  drawn  in  favour  of  any  person,  not  a 
solicitor  of  the  Supreme  Court,  tiie  Bank  may  require  him  to  be  identified  by  a 
soUoitor.  If  such  person  shall  be  represented  in  the  cause  or  matter  by  a  solicitor, 
the  identifying  solicitor  must  be  such  solicitor ;  and  in  case  a  solicitor  on  requiring 
the  cheque  to  be  made  payable  to  himself,  or  on  identifying  any  person  receiving 
such  cheque,  shall  not  be  known  at  the  Bank,  the  Bank  may,  at  their  discretion, 
require,  on  delivery  of  the  cheque,  the  production  by  such  solicitor  of  his  annual 
certificate. 

13.  Where  an  order  directs  that  money  paid  into  Court  is  to  be  invested,  the 
Master  to  whom  the  cause  or  matter  is  assigned,  shall,  in  the  case  of  an  investment, 
direct  the  Bank  to  invest  such  money  in  the  securities  mentioned  in  the  order,  and 
to  pay  the  money  necessary  for  such  investment  to  the  Government  broker, 
conditionally,  upon  his  causing  the  securities  to  be  transferred  to  the  credit  of  the 
Masters  or  persons  named  in  the  order  or  direction ;  and  the  said  direction  shall 
specify  the  title  of  the  cause  or  matter  to  the  credit  of  which  the  securities  purchased, 
is  to  be  placed  in  the  books  of  the  Bank. 

14.  The  Bank,  on  receipt  of  a  direction  to  invest,  shall  cause  the  securities 
mentioned  therein  to  be  purchased  in  the  name  of  the  Masters,  or  other  persons 
mentioned  in  the  direction,  and  shall  receive  and  retain  the  certificate  issued  by  the 
body  corporate,  or  company,  in  whose  books  the  securities  purchased  are  registered, 
and  the  said  certificate  shall  be  sufficient  evidence  for  all  purposes  that  the  purchase 
of  such  securities  has  been  actually  made  ;  and  the  securities  so  purchased  shall  be 
placed  in  the  books  of  the  Bank  to  the  same  credit  as  that  to  which  the  money  was 
paid  in,  unless  the  order  of  the  Court  or  a  judge  otherwise  directs. 

15.  The  dividends  on  the  securities  purchased,  shall,  as  and  when  the  same 
respectively  are  received,  or  become  due,  be  placed  in  the  books  to  the  same  credit 
as  that  to  which  the  money  was  originally  paid  in. 

16.  When  securities  are  to  be  sold,  the  Master  to  whom  the  cause  or  matter  is 
assigned  shall  direct  the  Bank  to  receive  the  proceeds  of  the  sale,  and  place  the  same 
to  the  credit  of  such  cause  or  matter,  and  the  Bank  shall,  upon  receipt  of  the  neces- 
sary direction,  cause  the  necessary  sale  to  be  carried  out  and  the  proceeds  of  such 
sale  to  be  placed  to  the  credit  of  the  cause  or  matter  mentioned  in  the  direction. 

17.  The  books  kept  by  the  Bank  relating  to  payments  of  money  into  and  out  of 
Court  shall  be  open  at  aU  times  for  inspection  by  the  Masters  ;  but  no  other  person, 
not  belonging  to  the  Bank,  shaJl  be  entitled  to  inspect  such  books  without  the 
written  authority  of  a  master. 

18.  In  any  case  in  which  an  affidavit  is  required,  an  office  copy  must  be  pro- 
duced at  the  Bank.  AU  forms  to  be  used  under  these  regulations  shall  be  framed 
by  the  Masters,  with  the  approval  of  the  Grovemor  and  Company  of  the  Bank  of 
England. 
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COSTS. 

Higher 
Scale. 

Weitb,  StnoiONSEB,  AND  'Waeeaiits.  £  t. 

Writ  of  summons  for  the  oommenoemeiit  of  any  action 0  13 

And  for  indorsement  of  claim,  if  special   , 0  6 

Concurrent  writ  of  summons    , 0  6 

Renewal  of  a  ■writ  of  summons    0  6 

Notice  of  a  writ  for  service  in  lieu  of  writ  out  of  jurisdiction. .  0  5 

Writ  of  inquiry , 1  1 

Writ  of  mandamus     1  1 

Or  per  folio 0  1 

Writ  of  subpoena  ad  testificandum  or  duces  tecum 0  6 

And  if  more  than  four  folios,  for  each  folio  beyond  four  , . . ,  0  1 
Writ  or  writs  of  subpoena  ad  testificandum  for  any  number 
of  persons  not  exceeding  three,  and  the  same  for  every  ad- 
ditional number  not  exceeding  three 0  6 

Writ  of  distringas,  pursuant  to  stat.'  5  Vict.  c.  5     0  13 

Writ  of  execution,  or  other  writ  to  enforce  any  judgment 

or  order     0  10 

And  if  more  than  four  foUos,  for  each  folio  beyond  four   0  1 

Procuring    a  writ   of  execution    or    notice  to  the   sheriff, 

marked  with  a  seal  of  renewal     0  6 

Notice  thereof  to  serve  on  sheriff    0  5 

Any  writ  not  included  in  the  above    0  10 

These  fees  include  all  indorsements  and  copies,  or  prse- 
oipes,  for  the  officer  sealing  them,  and  attendances  to  issue 
or  seal,  except  where  otherwise  provided,  but  not  the  Court 
fees. 

Summonses  to  attend  at  judges'  chambers    , , 0  6 

Or  if  special,  at  taxing  officer's  discretion,  not  exceeding. ...  1  1 

Copy  for  the  judge,  when  required     0  2 

Or  per  folio 0  0 

Originating  summons  for  proceedings  in  chambers  in  the 
Chancery  Division  at  taxing  officer's  discretion,  not  ex- 
ceeding    1  1     0         1     1     0 

And  attending  to  get  same  and  duplicate  sealed,  and  at  the 
proper  office  to  file  duplicate  and  get  copies  for  service 

stamped    , 0  13 

Copy  for  the  judge     0    2 

Or  per  folio 0    0 

Indorsing  same  and  copies  under  Ord.  LV.  r.  22    0    6 

Seetioes  and  Notices. 
Service,  or  filing  in  lieu  of  service,  of  any  writ,  summons, 

warrant,  interrogatories,  petition,  order,  or  notice  on  a 

party  who  has  not  entered  an  appearance,   and  if  not 

authorized  to  be  served  by  post  ,.     0    5    0        0    6    0 

If  served  at  a  distance  of  more  than  two  miles  from  the  nearest 

place  of  business,   or  office  of  the  soUoitor  serving  the 

same,  for  each  niile  beyond  such  two  miles  therefrom    0     10        0     10 

Where,  in  consequence  of  the  distance  of  the  party  to  be 

served,  it  is  proper  to  effect  such  service  through  an  agent 

(other  than  the    London  agent},   for  correspondence  in 

addition    .,     0    7    0        0    7    0 

Where  more  than  one  attendance  is  necessary  to  effect  service, 

or  to  ground  an  application  for  substituted  service,  such 

further  allowance  may  be  made  as  the  taxing  officer  shall 

think  fit. 
Por  service  out  of  the  jurisdiction  such  allowance  is  to  be 

made  as  the  {axing  officer  shall  think  fit. 
Service  wh^e  an  appearance  has  been  entered  on  the  soH- 

oitor  or  party Q    2    6        0    2    6 

Or  if  authorized  to  be  served  by  post 0    16        0    16 
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Where  any  writ,  order,^  and  notice,  or  any  two  of  them,  have 

to  be  served  together,  one  fee  only  for  service  is  to  be 

allowed. 
In  addition  to  the  above  fees,  the  following  allowances  are 

to  be  made : — 
As  to  writs,  if  exceeding  two  folios,  for  copy  for  service, 

per  folio  beyond  such  two 0    0    i        0     0    i 

As  to  summons  to  attend  at  the  judges'  chambers,  for  each 

copy  to  serve   0    2    0        0     1     0 

Or  per  folio ,., 0    0    i        0     0    4 

As  to  notices  in  proceedings  to  wind  up  companies,  for  pre- 
paring or  filling  up  each  notice  to  creditors  to  attend  and 

receive  debts,  and  to  contributories  to  settle  list  of  con- 

tributories 0     1     0        0     1     0 

And  for  preparing  or  filling  up  each  notice  to  contributories 

to  be  served  with  a  general  order  for  a  call,  or  an  order  for 

payment  of  a  call    0     1     0        0     1     0 

And  for  drawing  notice  to  be  served  on  contributories  or 

creditors  of  a  meeting,  per  foUo 0     1     0         0     1     0 

For  each  copy  of  the  last- mentioned  notice  to  serve,  per  folio  .     0     0    4        0    0    4 
For  preparing  or  filling  up  for  service  in  any  other  cause  or 

matter,  each  notice  to  Creditors  to  prove  claims,  and  each 

notice  that  cheques  may  be  received,  specifying  the  amount 

to  be  received  for  principal  xmd  interest,  and  costs,  if  any  .010        010 
For  preparing  notice  to  produce  on  the  trial  or  hearing  of 

an  action,  or  notice  to  admit    0     7     6         0     5     0 

If  special  or  necessarily  long,  such  allowance  as  the  taxing 

officer  shall  tTiinlr  proper,  not  exceeding  per  foUo   , 0     1     0         0     0     8 

And  for  each  copy,  such  allowance  as  the  taxing  officer  shall 

think  proper,  not  exceeding  per  folio 0    0    4        0    0    4 

For  preparing  notice  of  motion    ■ 0    6     0        0     3    0 

Or  per  folio 0     1     0         0     1     0 

Copy  for  service 0     1     0        0     1     0 

Or  per  foHo 0     0    4        0     0    4 

For  preparing  any  necessary  or  proper  notice,  not  otherwise 

provided  for,  or  any  demand,  pursuant  to  Ord.  VII.  rr.  1 

and  2 0     1     6        0     1     6 

Or  if  special,  and  necessarily  exceeding  three  folios,  for  pre- 
paring same,  for  each  folio  beyond  three    0     1     0        0     1     0 

And  for  each  copy  for  service,  per  foKo,  beyond  such  three  .  ■     0    0    4        0    0    4 
Copies  for  service  of  interrogatories  and  petitions,  and  of 

orders  with  necessary  notices  (if  any)  to  accompany,  per 

foUo 004        004 

Except  as  otherwise  provided,  the  allowances  for  services 

include  copies  for  service. 
Where  notice  of  filing  affidavits  is  required,  only  one  notice 

is  to  be  allowed  for  a  set  of  affidavits  filed,  or  which  ought 

to  be  filed  together. 
In  proceedings  to  wind  up  a  company,  the  usual  charges 

relating  to  printing  shall  be  allowed  in  lieu  of  copies  for 

service,  where  the  fee  for  copies  would  exceed  the  charges 

for  printing,  and  amount  to  more  than  31. 
Where  any  appointment  is  or  ought  to  be  adjourned,  service 

of  a  notice  of  the  adjournment,  or  next  appointment,  is  not 

to  be  allowed. 

Appbaeahoes. 

Entering  any  appearance 0    6    8        0    6    8 

If  entered  at  one  time,  for  more  than  one  person,  for  every 

defendant  beyond  the  first    0    2    0        0     1     0 

If  a  person  appearing  to  a  writ  of  summons  to  recover  land 
limits  his  defence  by  his  memorandum  of  appearance,  in 
addition  to  the  above 0     6    8        0    6    8 

Instettotions. 

To  sue  or  defend    0  13    4        0    6    8 

For  statement  of  claim  or  special  case   2    2    0        0  13    4 
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For  indorsement  of   writ  of    summons    when   no   further 

statement  of  claim 1     1     0        0  13     4 

For  originating  summons  6s.  8^.,  or  not  to  exceed 1     1     0         1     1     0 

For  defence  or  further  defence 0  13     4        0     6     8 

For  counter-claim  0  13    4        0     6     8 

For  reply  when  defendant  sets  up  a  counter-claim 110        0  13    4 

For  reply  or  further  reply  in  any  other  case  with  or  without 

joinder  of  issue    .- 0  13    4         0     6     8 

For  confession  of  defence 0  13    4         0     6     8 

For  joinder  of  issue  without  other  matter 013    4        0     6     8 

For  special  petition,  any  other  pleading  (not  being  a  sum- 
mons), and  interrogatories  for  examination  of  a  party  or 

witness     0  13    4        0     6     8 

To  amend  any  pleading    0  13    4        0     6     8 

For  affidavit  in  answer  to  interrogatories,  and  other  special 

affidavits 0    6    8        0    6    8 

To  appeal  against  order  of  Court  or  judge,  and  to  appear 

thereon      1     1     0        0  13     4 

To  add  parties  by  Older  of  Court  or  judge    0  13    4        0    6    8 

For  counsel  to  advise  on  evidence  when  the  evidence  in  chief 

is  to  be  taken  oraUy 0    6    8        0    6    8 

Or  not  to  exceed     1     1    0        1     1     0 

For  counsel  to  make  any  application  to  a  Court  or  judge 

where  no  other  brief 0  10     0        0     6     8 

For  brief  on  motion  for  special  injunction    1     1     0'     0  13     4 

For  brief  on  hearing  or  trial  of  action  upon  notice  of  trial 
or  notice  for  judgment  given,  whether  such  trial  be  be- 
fore a  judge,  with  or  vnthout  a  jury,  or  before  an  official 
or  special  referee,  or  on  trial  of  an  issue  of  fact  before  a 
judge,  commissioner,  or  referee,  or  on  assessment  of  da- 
mages  . .  ; , 2    2    0        1     1     0 

For  such  brief,  and  for  brief  on  the  hearing  of  an  appeal 
when  witnesses  are  to  be  examined  or  cross-examined, 
such  fee  may  be  allowed  as  the  taxing  officer  shall  think 
fit,  having  regard  to  aU  the  circtunstances  of  the  case,  and 
to  other  allowances,  if  any,  for  attendances  on  witnesses 
and  procuring  evidence. 
The  fees  for  instructions  for  brief  are  to  apply  to  a  hearing 
on  further  consideration  in  Court  only  where  an  order  for 
accounts  and  inquiries  was  made  without  such  hearing  or 
trial,  as  above  mentioned. 

Deawino  PiiBabinqs  and  othee  Dooumbnts. 

Statement  of  claim     1     1 

Or  per  folio      0     1 

Defence    0  10 

Or  per  f  oUo , 0     1 

Ootmter-claim     , . , 1     1 

Or  per  folio 0    1 

Reply,  with  or  without  joinder  of  issue,  confession  of  defence, 
joinder  of  issue  without  other  matter,  and  any  other  plead- 
ing (not  being  a  petition  or  summons)  and  amendments  of 

any  pleading    0  10 

Or  per  folio      ,- 0     1 

Particulars,  breaches  and  objections,  when  required,  and  one 

copy  to  deliver    0    6    8        0    5    0 

Or  such  amount  as  the  taxing  officer  shall  think  fit,  not  ex- 
ceeding per  folio     0     1     0        0    0    8 

If  more  than  one  copy  to  be  delivered,  for  each  other  copy, 

per  folio 0    0    4        0    0    4 

Special  case,  whether  original  or  in  an  action,  affidavits  in 
answer  to  interrogatories  and  other  special  affidavits,  special 

petitions  and  interrogatories,  per  folio  0     1     0        0     1     0 

Brief,  on  trial  or  hearing  of  cause,  issue  of  faqt,  assessment 
of  damages,  examination  of  witnesses,  special  case  and 
petition  before  a  Court  or  judge,  sheriff,  commissioner, 
referee,  examiner,  or  officer  of  the  Court,  when  necessary 
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and  proper  in  addition  to  pleadings,  including  necessary  and 

proper  observations,  per  folio , 0  1  0  0  1  0 

Brief  on  application  to  add' parties     0  10  0  0  6  8 

Or  per  folio      0  1  0  0  1  0 

Brief  on  further  consideration,  per  dieet  of  10  folios 0  6  8  0  6  8 

Accounts,  statements,  and  other  documents  for  the  judges' 

chambers,  when  required,  not  exceeding  per  folio 0  1  0  0  0  8 

Advertisements  to  be  signed  by  judge's  clerk,   including 

attendance  therefor    , .,, 0  13  4  0  6  8 

Bills  of  costs  for  taxation,   including  copy  for  the  taxing 

ofl5cer 0  0  8  0  0  8 


Copies. 

Of  pleadings,  briefs,  and  other  documents  where  no  other 

provision  is  made,  at  per  folio 0    0    i        0     0    4 

Where,  pursuant  to  rules  of  Court  any  pleading,  special  case 

or  petition  of  right,  or  efvidence  is  printed,  the  soUeitor  of 

the  party  printing  shftU  be  allowed  for  a  copy  for  the 

printer  (except  when  made  by  the  officer  of  the  Court), 

at  per  folio   0     0     4         0     0     4 

And  for  examining  the  proof  print,  at  per  foUo 0     0     2        0     0     2 

And  for  printing  the  amount  actually  and  properly  paid  to  the 

printer,  not  exceeding  per  folio  0     1     0         0     1     0 

And  in  addition  for  every  20  beyond  the  first  20  copies,  at 

per  folio    0    0     1        0    0     1 

And  where  any  part  shall  properly  be  printed  in  a  foreign 

language,  or  as  a  fao-simile,  or  in  any  unusual  or  special 

manner,  or  where  any  alteration  in  the  document  being 

printed  becomes  necessary  after  the  first  proof,  such  further 

allowance  shall  be  made  as  the  taxing  officer  shall  think 

reasonable. 
These  allowances   are    to  include  all    attendances  on   the 

printer. 
The  solicitor  for  a  party  entitled  to  take  printed  copies  shall 

be  allowed,  for  such  number  of  copies  as  he  shall  neces- 
sarily or  properly  take,  the  amount  he  shall  pay  therefor. 
In  addition  to  the  allowances  for  printing  and  taking  printed 

copies,  there  shall  be  allowed  for  such  printed  copies  as 

may  be  necessary  or  proper  for  the  following,  but  for  no 

other  purposes  (videlicet) : 
Of  any  pleading  for  delivery  to  the  opposite  party,  or  filing 

in  default  of  appearance   

Of  any  special  case  for  filing   

Of  any  petition  of  right  for  presentation,   if  presented  in 

print,   and  for  the  solicitor  of  the  Treasury,  and  service 

on  any  party    . , , 

Of  any  pleading,  special  case,  or  petition  of  right,  for  the  use 

of  the  Court  or  judge    

Of  any  affidavit  to  be  sworn  to  in  print     

And  of  any  pleading,  special   case,  petition   of  right,    or 

evidence  for  the  use  of  counsel  in  Court,  and  in  country 

agency  causes  when  proper  to  be  sent  as  a  close  copy  for 

the  use  of  the  country  solicitor,  at  per  folio ,     0    0    3        0    0    2 

Such  additional  allowances  for  printed  copies  for  the  Court 

or  judge,  and  for  counsel,  are  not  to  be  made  where  written 

copies  have  been  made  previously  to  printing,  and  are  not 

in  any  case  to  be  made  more  than  once  in  the  progress  of 

the  cause. 
Close  copies,  whether  printed  or  written,  are  not  to  be  allowed 
as  of  course,  but  the  allowance  is  to  depend  on  the  pro- 
priety of  making  or  sending  the  copies,  which  ia  each  case 
is  to  be  shown  and  considered  by  the  taxing  officer. 
Inserting  amendments  in  a  printed  copy  of  any  pleading, 

special  case,  or  petition  of  right,  when  not  reprinted 0    5    0        0    I     0 

OrperfoUo 0    0    4        0    0    4 
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Febusaxb. 

Of  statement  of  claim,  defence,  reply,  joinder  of  issue,  and 
other  pleading  (not  being  a  petition  in  a  pending  cause  or 
matter,  or  summons  other  than  an  originating  summons), 
by  the  solicitor  of  the  party  to  whom  the  same  are  delivered    0  13    4        0    6    8 

Or  per  folio 0    0    4        0    0    4 

Of  amendment  of  any  such  pleading  in  writing 0    6    8        0    6    8 

Or  per  folio 0    0    4        0    0    4 

If  same  reprinted 0  13    4         0     6     8 

Or  per  folio  of  amendment   0     0    4        0     0     4 

Of  interrogatories  to  be  answered  by  a  party  by  his  solicitor.    0  13    4        0    6    8 

Or  per  folio 0     0     4        0     0     4 

Of  special  case  by  the  solicitor  of  any  party  except  the  one  by 

whom  it  is  prepared ,,     0  13    4        0    6    8 

Or  per  folio 0     0     4        0     0     4 

Of  copy  order  to  add  parties,  notice  of  defendant's  claim 
against  any  person  not  a  party  to  the  action  under 
Ord.  XVI.  r.  49,  and  of  defendant's  defence  and  counter- 
claim served  on  a  person  not  a  party  under  Ord.  XXI.  r.  13, 
by  the  solicitor  of  the  party  served  therewith,  and  in  these 
several  cases  the  perusal  of  the  plaintifi's  statement  of  claim 
is  also  to  be  allowed  unless  the  solicitor  has  been  previously 

allowed  such  perusal , ,. , ,     0  13    4        0    6    8 

Or  per  folio 0     0    4        0     0     4 

Of  notice  to  produce  on  trial  or  hearing  of  action,  and  notice 

to  admit  by  the  solicitor  of  the  party  served 0  13    4        0    6    8 

Or  (if  to  admit  facts)  under  Ord.  XXXII.  r.  4,  per  folio   ....     0     1     0         010 
Of  affidavit  in  answer  to  interrogatories  by  the  solicitor  of 
tho  party  interrqgating,  and  of  other  special  affidavits  by 
the  solioitor  of  the  party  against  whom  the  same  can  be 
read,  per  folio -. 0    0    4        0    0    4 

Attendakoes. 

To  obtain  consent  of  next  friend  to  sue  in  his  name  or  of  a. 

guardian  sf^  2i^«OT    ' 0  13     4         0     6     8 

To  deliver,  or  file  in  lieu  of  delivery,  any  pleading  (not  being 

a  petition  or  summons)  and  a  special  case     0    6    8        0    3    4 

To  inspect,  or  produce  for  inspection,  documents  pursuant  to 

a  notice  to  admit ■ 0  13 

Or  per  hour 0     6 

To  examine  and  sign  admissions 0  13 

To  inspect,  or  produce  for  inspection,  documents  referred 
to  in  any  pleading,  notice  in  lieu  of  pleading,  or  affidavit, 

pursuant  to  notice  under  Ord.  XXXI.  r.  14 0     6 

Or  per  hour 0     6 

To  obtain  or  give  any  necessary  or  proper  consent 0     6 

To  obtain  an  appointment  to  examine  witnesses 0    6 

On  examination  of  witnesses  before  any  examiner,  commis- 
sioner, officer,  or  other  person ... . ■ D  13 

Or  according  to  circumstances,  not  to  exceed 2     2 

Or  if  without  counsel,  not  to  exceed  '. 3    3 

On  deponents  being  sworn,  or  by  a  solicitor  or  his  clerk  to 
be  sworn,  to  an  affidavit  in  answer  to  interrogatories  or 

other  special  affidavit    0    6 

On  a  summons  at  judges'  chambers    0     6 

Or  according  to  circumstances,  not  to  exceed  1     1 

In  the  Chancery  Division,  all  allowances  for  attending  at 
the  judges'  chambers  are  to  be  by  the  judge  or  chief  derk 
as  heretofore. 
To  file  chief  clerks'  and  taxing  masters'  certificates,  and  get 

copy  marked  as  an  office  copy i 0    6    8        0    6    8 

On  counsel  vrith  brief  or  other  papers — 

If  counsel's  fee  one  guinea  , 0    6 

If  more  and  under  five  guineas 0    6 

If  five  guineas  and  under  twenty  guineas     0  13 

If  twenty  guineas 1     1 

If  forty  guineas  or  more    2    2 
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On  consultation  or  conference  -with  counsel 0  13    4        0  13    4 

To  enter  or  set  down  action,  special  case,  or  appeal,  for 

hearing  or  trial  0    6    8        0     6     8 

In  Court  on  motion  of  course  and  on  counsel  and  for  order .,     013    4        010     0 

To  present  petition  for  order  of  course  and  for  order 013    4        010    0 

In  Court  on  every  special  motion,  each  day ,,,,., 0  13    4        068 

On  same -when  heard  each  day    0  13    4        0  13    4 

Or  according  to  circumstances,  not  to  exceed  2    2    0        2    2    0 

On  special  case,  or  special  petition,  or  application  adjourned 

from  the  judges'  chambers,  when  in  the  special  paper  for 

the  day,  or  likely  to  be  heard 0  10    0        0    6    8 

On  same  when  heEtrd 1     1     0        0  13    4 

Or  according  to  circumstances,  not  to  exceed 2    2    0        2    2    0 

On  hearing  or  trial  of  any  cause,  or  matter,  or  issue  of 

fact,  in  London  or  Middlesex,    or  the  town  where  the 

solicitor  resides    or  carries  on  business,  whether  before  a 

judge  with  or  without  a  jury,  or  commissioner,  or  referee, 

or  on  assessment  of  damages,  when  in  the  paper 010     0         010     0 

When  heard  or  tried 110         0  13     4 

Or  according  to  circumstances,. not  to  exceed 3     3     0        3     3    0 

When  not  in  London  or  Middlesex,  nor  in  the  town  where 

the  solicitor  resides  or  oSrries  on  business,  for  each  day 

(except  Sundays)  he  is  necessarily  absent 3    3    0        3     3    0 

And  expenses  (besides  actual  reasonable  travelling  expenses) 

each  day,  including  Sundays 1     1     0        1     1     0 

Or  it  the  solicitor  has  to  attend  on  more  than  one  trial  or 

assessment  at  the  same  time  and  place,  in  each  case   Ill     6        1     1     0 

The  expenses  in  such  case  to  be  rateably  divided. 

To  hear  judgment  when  same  adjourned  0  13    4        0     6     8 

Or  according  to  circumstances 1     1     0        0  13     4 

To  deliver  papers  (when  required)  for  the  use  of  a  judge  prior 

to  a  hearing , 0     6    8        0    6    8 

If  more  than  one  judge. . .._. 0  13     4         0  13     4 

On  taxation  of  a  bill  of  costs    0     6     8         0     6     8 

Or  according  to  circiimstances,  not  to  exceed  2     2     0         2     2     0 

Unless  the  same  shall  necessarily  occupy  so  much  time  that 

the  taxing  officer  shall  consider  such  amount  inadequate, 

in  which  case  he  may  allow  such  further  fee  as  he  shall 

think  proper. 
In  actions  and  matters  for  purposes  within  the  cognizance  of 

the  Court  of  Chancery  before  the  Principal  Act  came  into 

operation,  such  further  fee  as  the  taxing  officer  may  think 

fit,  not  exceeding  the  allowances  heretofore  made. 

To  obtain  or  give  an  undertaking  to  appear 0     6     8         0     6     8 

To  present  a  special  petition,  and  for  same  answered 0     6    8         0     6     8 

On  printer  to  insert  advertisement  in  Gazette 0     6     8         0     6     8 

On  printer  to  insert  same  in  other  papers,  each  printer 0     6     8  — 

Or  every  two —  0    6    8 

On  registrar  to  certify  that  a  cause  set  down  is  settled,  or  for 

any  reason  not  to  come  into  the  paper  for  hearing 0     6     8         0     6     8 

For  an  order  drawn  up  by  chief  clerk,  and  to  get  same  entered     0     6     8         0     6     8 
On  counsel  to  procure  certificate  that  cause  proper  to  be  heard 

as  a  short  cause,  and  on  registrar  to  mark  same 0     6     8         0     6     8 

To  mark  conveyancing  counsel  or  taxing  master     0     6    8        0     6    8 

For  preparing  and  di-awing  up  an  order  made  at  chambers  in 

proceedings  to  wind  up  a  company  and  attending  for  same, 

and  to  get  same  entered    0  13    4        0  13    4 

And  for  engrossing  every  such  order,  per  folio    0    0    4        0    0    4 

Note. — An  order  of  course  means  an  order  made  on  an 

ex  parte  application,  and  to  which  a  party  is  entitled  as  of 

right  on  Ms  own  statement  and  at  his  own  risk. 
To  examine  an  abstract  of  title  with  deeds,  per  hoar,  in  a 

cause  or  matter    0  10    0        0  10    0 

To  produce  deeds  for  such  purpose,  per  hour   0     6     8        0    6    8 

Oaths  and  Exhibits. 
Commissioners  to  take  oaths  or  affidavits.     For  every  oath, 
declaration,  affirmation,  or  attestation  upon  honour  in  Lon- 
don or  the  country 0     1     6        0     1     6 
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The  solicitor  for  preparing  each  exhibit  in  town  or  oouutry. .     0     10        0     10 
The  commissioner  for  mariring  each  exhibit 0     10        0     10 

Tbeii  Fees. 

For  every  term  commencing  on  the  day  the  sittings  in  London 
and  Middlesex  of  the  High  Court  of  Justice  commence, 
and  terminating  on  the  day  preceding  the  next  such  sittings, 
in  which  a  proceeding  in  the  cause  or  matter  by  or  affecting 
the  party,  after  appearance  entered,  shall  take  place 0  15    0        0  15    0 

And  further,  in  country  agency  causes  or  matters,  for  letters  .,060         060 

Where  no  proceeding  in  the  cause  or  matter  ia  taken  which 
carries  a  term  fee,  a  charge  for  letters  may  be  allowed,  if 
the  circumstauceg  require  it. 

In  addition  to  the  above  an  allowance  is  to  be  made  for  the 
necessary  expense  of  postages,  carriage  and  transmission  of 
documents. 


APPENDIX  0. 

(1.)  The  several  Rules,  Orders,  and  Forms  contained  in  the  Schedule  and  Appendix 

to  the  Supreme  Court  of  Judicature  Act  (1873),  Amendment  Act. 
(2.)  The  additional  Rules  to  the  Judicature  Act,  1875. 
(S.)  The  Rules  of  the  Supreme  Court,  December,  1875. 
(4.1  The  Rules  of  the  Supreme  Court,  February,  1876. 
(5.)  The  Rules  of  the  Supreme  Court,  June,  1876. 
(6.)  The  Rules  of  the  Supreme  Court,  December,  1876. 
(7.)  The  Rules  of  the  Supreme  Court,  May,  1877. 
(8.)  The  Rules  of  the  Supreme  Court  (Costs). 
(9.)  The  Rules  of  the  Supreme  Court,  June,  1877. 
(10.)  The  Rules  of  the  Supreme  Court,  November,  1878. 
(II.)  The  Rules  of  the  Supreme  Court,  March,  1879. 
(12.)  The  Rules  of  the  Supreme  Court,  December,  1879. 
(13.)  The  Rules  of  the  Supreme  Court,  April,  1880. 
fl4.)  The  Rules  of  the  Supreme  Court,  May,  1880. 
(15.)  Rules  of  the  Supreme  Court,  May,  1883. 
(16.)  The  RegulsB  Generales  of  Hilary  Term,   1853,  dated  Uth  January,   1863, 

(except  the  Rules  as  to  juries). 
(17.)  Regiilse  G-enerales,  as  to  pleading  made  by  the  judges  in  pursuance  of  the 

Common  Law  Procedure  Act,  1852,  dated  the  10th  of  May,  1853. 
(18.)  The  Rules  under  the  6th  section  of  the  Debtors  Act,  1869. 
(19.)  The  Chancery  Consolidated  General  Orders  of  1860. 
(20.)  The  Chancery  Orders  dated — 

March  6th,  1860. 
March  20th,  1860. 
February  1st,  1861. 
February  6th,  1861. 
July  13th,  1861. 
January  1st,  1862. 
May  16th,  1862. 
May  27th,  1865. 
May  7th,  1866. 
November  22nd,  1866. 
April  17th,  1867, 
(21.)  The  Ctancery  Regulations,  dated  August  8th,  1857,  and  March  15th,  1860. 
(22.)  The  Rules,  Orders,  and  Regulations  for  the  High  Court  of  Admiralty  of  Enir.. 
land,  1859  and  1871. 

(Signed)        Selbobne,  C. 

COLEBIDaE,  C.  J, 

W.  B.  Bbett,  M.  R. 
James  Hannen, 
Nath.  LmBi^T,  L.  J. 
Edw.  Fey,  L.  J. 
C.  E.  Pollock,  B. 
Henet  Cotton,  L.  J.,  H.  MANisiy,  J. 

(Signed  in  respect  of  Rules  as  to  sittings 
of  Court  of  Appeal.) 
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ORDER  AS  TO  THE  FEES  AND  PERCENTAGES  which 
are  required  to  be  taken  in  thb  supkeme  oourt  of 
Judicature  by  Means  of  Stamps. 

[4th  July,  1884. 

Whereas  by  sect.  26  of  the  Supreme  Court  of  Judicature  Act,  1875,  it  is  proyided 
that  the  fees  and  percentages  appointed  to  he  taken  in  the  High  Court  of  Justice 
and  in  the  Court  of  Appeal,  and  in  any  Court  to  he  created  by  any  Commission,  and 
in  amy  office  which  is  connected  with  any  of  those  Courts,  or  in  which  any  business 
connected  with  any  of  those  Courts  is  conducted,  shall,  except  so  far  as  may  be 
otherwise  directed,  be  taken  by  means  of  stamps ;  and  further,  that  such  staonps 
shall  be  impressed  or  adhesive,  as  the  Treasury  may  from  time  to  time  direct ;  and 
that  the  Treasury,  with  the  concurrence  of  the  Lord  Chancellor,  may  from  time  to 
time  make  such  rules  as  may  seem  fit  for  publishing  the  amount  of  the  fees  and 
regulating  the  use  of  such  stamps,  and  particularly  for  prescribing  the  application 
thereof  to  documents  from  time  to  time  in  use  or  required  to  be  used  for  the  purposes 
of  such  stamps,  and  for  ensuring  the  proper  cancellation  of  such  stamps,  and  for 
keeping  accounts  of  such  stamps. 

Now,  we,  the  undersigned,  being  two  of  the  Lords  Conunissioners  of  Her  Ma- 
jesty's Treasiuy,  do,  witk  the  concurrence  of  the  Lord  Chancellor,  hereby  give 
notice,  and  order  and  direct : — 

1.  That  from  and  after  the  date  at  which  this  Order  shall  come  into  operation  the 
stamps  used  for  denoting  the  said  fees  and  percentages  shall  be  of  the  character, 
and  be  applied  and  otherwise  dealt  with  in  the  manner,  prescribed  in  the  schedule 
hereto. 

2.  That  the  adhesive  stamps  at  present  in  use  in  the  Supreme  Court  of  Judicature 
shall  continue  to  be  used  so  long  as  they  are  supplied  by  the  Commissioners  of 
Tuland  Eevenue. 

3.  That  in  any  case  in  which  a  deposit  of  stamps  is  required,  pursuant  to  the 
Order  as  to  Supreme  Court  Eees,  1884,  such  deposit  shall  be  made  in  the  manner 
provided  by  such  Order. 


THE  SCHEDULE  above  referred  to. 

The  ofBoial  forms,  with  impressed  or  adhesive  stamps  (as  the  case  may  be), 
required  in  any  Court  or  Office  of  the  Supreme  Court,  in  respect  of  any  proceedings 
herein  referred  to,  may  be  obtained  at  the  Inland  Revenue  Offices,  Royal  Courts  of 
Justice. 

Forms  and  stamps  for  use  in  the  Principal  Probate  Registry  (which  except  for 
searches  are  all  adhesive),  can  be  purchased  from  the  licensed  vendors  at  Somerset 
House. 

Writs,  Commissions  and  Warrants. 


On  sealing  a  writ  of  sum- 
mons for  commencement 
of  an  action     

On  sealing  a,  concurrent, 
renewed,  or  amended 
writ  of  summons  for 
commencement  of  an  ac- 
tion   

On  sealing  a  notice  for  ser- 
vice under  Ord.  XVI.  r.  48 

On  sealing  a  writ  of  man- 
damus   

On  sealing  a  writ  of  sub- 
poena not  exceeding  three 
persons     

On  sealing  a  writ  of  execu- 
tion, a  subpoena  pursuant 
to  the  Court  of  Probate 
Act,  1858,  B.  23,  and 
every  other  writ 


Document  to  be 
Stamped. 


Writof  sum- 


Sfotioe 


Praecipe  left 

>  at  time   of 

issuing  writ 


Cliaracter  of 
Stamp  to  be  used. 


Impressed. 


Impressed     or 
adhesive. 


Impressed, 
adhesive  in 
ProbateRe- 
gistry. 


Bee^ations  and 
Observationa. 
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Document  to  be 
Stamped. 

Character  of 
Stamp  to  be  used. 

Be&roIationB  and 

Observationfl. 

On  sealiag  or  issuing  any 

Sunmions  .... 

Impressed. 

originating  summons. 

On  amending  same    

Prsecipe 

Adhesive. 

On  sealing  or  issuing  a  sum- 

Summons .... 

Impressed     or 

mons  for  directions  under 

adhesive. 

Ord.  XXX. 

On  sealing  or  issuing  any 

Summons      or 

Impressed     or 

other  summons  or  taxing 

warrant. 

adiesive. 

master's  -warrant. 

On  filing  a  notice  to  have  a 

'^ 

reference  to  an  Admiralty 

registrar  placed  in  the  list 

for  hearing  . . ; 

^Notice    .... 

Impressed. 

On  a  notice  in  Admiralty 

actions  pursuant  to  Ord. 

LXVII.  r.  10 

Commission  , . 

Impressed. 

On  sealing    or   issuing    a 

commission  to  take  oaths 

or  affidavits  in  the  Su- 

preme Court. 

'The  commission  or 
the  copy  of  petition 
to  he  written  on  im- 

On every  other  commission 

Commission  . . 

Impressed,  ad- 

pressed   paper,    or 

hesive  iaPro- 

,    the  document  to  he 

hate  Registry 

^    produced     at     the 

On  marting  a  copy  of  a 

Copy  of  petition 

Impressed. 

Inland      Revenue, 

petition  of  right  for  ser- 

Royal   Courts     of 

vice. 

Justice,      to       be 
_  stamped. 

Appearances, 

The  fee  payable  on  entering  or  amending  an  appearance  shall  be  denoted  by  an 
impressed  stamp  on  the  form  of  memorandum  as  prescribed  by  the  Appendix  to  the 
Rmes  of  the  Supreme  Court,  1883,  and  where  the  appearance  of  more  than  one 
person  is  entered  by  the  same  memorandum,  the  fees  for  all  persons  beyond  the  first 
shall  be  denoted  by  means  of  impressed  stamps. 

Forms  of  memorandum  of  appearance  with  the  impressed  stamp  for  one  or  more 
defendants  wiU  be  sold  at  the  Inland  Revenue  Office,  Royal  Courts  of  Justice. 


Copies. 


Document  to  be 
Stamped. 


Character  of  Stamp 
to  be  uBed. 


On  a  copy  of  a  written  deposition  of 

a  witness  to  enable  a  party  to  print 

the  same. 
On  examining  a  written  or  printed 

copy,  and  marking  or  sealing  same 

as  an  office  copy. 
On  mating  a  copy,  and  marking  same 

as  an  office  copy. 
On  a  copy  in  a  foreign  language .... 
On  a  copy  of  a  plan,  map,  section, 

drawing,  photograph,  or  diagram. 
On  a  printed  copy  of  an  order,  not 

being  an  office  or  certified  copy. 


Copy 

Copy 

Copy 

Copy 

Prsecipe  or  copy. 

Copy 


Impressed  or  adhesive. 
Impressed  or  adhesive. 

Impressed  or  adhesive. 

Impressed  or  adhesive, 
linpressed  or  adhesive. 

Impressed  or  adhesive. 
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Attendances. 
The  fees  payable  under  this  heading  shall  he  denoted  either  by  an  impressed  or 
adhesive  stamp  on  the  subpoena,  notice  or  other  document  requiriag  the  attendance 
of  the  ofSoer. 

Oaths,  §0. 


On  taking  an  affidavit  or  an 
afBxmation  or  attestation 
upon  honour  in  lieu  of  an 
affidavit  or  a  declaration, 
except  for  the  purpose  of 
receipt  of  dividends  from 
the  Paymaster-G-eneral. 


Document  to  be 
Stamped. 


Affidavit  or 
other  docu- 
ment an- 
s  w  e  r  i  n  g 
thereto. 


Character  of 
Stamptobeuaed. 


Impressed 
adhesive. 


-Eegulations  and 
Observatjons. 


DoeumeiLts  to  be  Stamped  and 
Character  of  Stamp  to  be  used. 


Iterations  and  Observations. 


And  in  addition  thereto,  for 
each  exhibit  therein  re- 
ferred to  and  required  to 
be  marked. 


Staoups  to  be  impressed 
or  adhesive  on  affidavit. 


The    amount    of 

should  be  marked  on  the 
office  copy. 


Filing. 


Document  to  be 
Stamped. 


Character  of 
Stamp  to  be  used. 


E«gulations  and 
Observations. 


On  filing  a  special  case  or 
petition  of  right. 


On  filing,  except  in  Admi- 
ralty actions,  an  affidavit, 
deposition,  or  set  of  de- 
positions (including  any 
exhibits  annexed  to  any 
such  affidavit  or  deposi- 
tion), statement  of  claim 
in  default  of  appearance, 
official  and  special  re- 
ferees' certificates,  peti- 
tion, preliminary  act, 
submission  to  arbitration, 
awaid,  warrant  of  attor- 
ney, cognovit,  bail  satis- 
faction piece,  bond,  vmt 
of  execution  with  return, 
and  power  of  attorney, 
and  every  other  proceed- 
ing in  a  probate  action 
or  in  a,  divorce  or  other 
matrimonial  cause  or 
matter  required  by  Act 
of  Parlianient,  general 
order,  or  order  in  the 
action,  cause,  or  matter 
to  be  filed  in  the  Princi- 
pal Probate  Kegistry. 


Special  case, 
petition  of 
right,  orprsB- 
cipe. 

Document  filed 


Impressed  , . , , 


Impressed 
adhesive. 


Where  practicable 
stamp  to  be  on  spe- 
cial case  or  petition 
of  right,  and  in 
other  cases  on  prse- 
eipe  filed. 
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On  filing  a  solieme  pvirsuant 
to  the  statute  30  &  31 
Vict.  0. 127,  or  the  Liqiii- 
dationAct,  1868. 

On  filing  scripts  in  a  pro- 
bate action  or  on  deposit- 
ing, pursuant  to  an  order 
in  any  cause  or  matter, 
any  documents  for  safe 
custody  or  production. 

On  a  receipt  for  any  docu- 
ment or  documents  to 
■whicli  the  two  last  fees 
apply,  when  delivered 
out,  or  for  any  other 
document  or  documents 
when  deHvered  out  of  the 
Principal  Probate  Regis- 
try. 

On  filing  an  affidavit  and 
notice  under  Ord.  XLVI. 
r.  4. 

On  every  minute  in  Ad- 
miralty actions  pursuant 
to  Ord.  LXVI.  r.  8,  for 
everyinstrument  or  docu- 
ment to  which  the  minute 
relates  (other  than  an 
exhibit,  or  any  instru- 
ment or  document  pre- 
viously issued  from  the 
registry  or  the  marshal!' s 


On  filing  a  bill  of  sale  and 
affidavit  therewith. 

On  filing  under  the  Bills  of 
Sale  Acts,  1878  and  1882, 
any  other  document. 

On  filing  an  affidavit  of  re- 
registeation  of  a  bill  of 
sale. 

On  filing  a  fiat  of  satisf ac- 
tion. 


Document  to  be 
Stamped. 


Scheme 


Affidavit 
order. 


Receipt 


Impressed. 


Adhesive. 


Adhesive. 


Affidavit 
Minute  , 


Bill  of  sale 
Document , 

Affidavit    . 


Fiat 


Character  of 
Stamp  to  be  used. 


Beeiilations  and 
Observatioiis. 


Impressed. 


Impressed     or 
adhesive. 


Impressed. 


Impressed. 


Certifieatea. 

Docmuent  to  be 

Character  of 

Eegulations'and 
Obserrations. 

Stamped. 

Stamp  tt)  be  used. 

On  a  certificate  of  appear- 

Certificate , . . . 

Impressed     or 

ance  or  of    a  pleading, 

adhesive. 

affidavit,    or   proceeding 

having     been     entered, 

filed,  or  taken,  or  of  the 

negative  thereof,  includ- 

ing certificate  for  use  ia 

a  foreign   country,   and 

certificate  of  proceedings 
pursuant  to  Ord.  LXI. 

r.  24. 
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Searches  aiid  Inspections. 

The  fees  on  searclies  and  mspeotions  shall  be  taken  by  means  of  impressed  stamps 
on  a  form  of  application -whicli  -will  be  issued  and  sold  at  the  Inland  Revenue  Office, 
Royal  Courts  of  Justice;  or,  for  the  Principal  Probate  Registry,  at  Somerset 
House. 


Examination  of  Witnesses. 

The  fees  under  this  heading  may  still  be  denoted  by  means  of  adhesive  stamps, 
which  may  be  affixed  either  to  the  deposition  or  to  the  order  or  memorandum  of 
appointment  for  an  examination. 


Searing. 


Document  to  be 
Stamped. 


Character  'of 
Stamp  to  be  used. 


Begnilatious  and 
ObBervations. 


On  entering  or  setting 
down,  or  re-entering  or 
resetting  down,  an  ap- 
peal to  the  Court  of  Ap- 
peal, or  a  cause  or  matter 
for  trial  or  hearing  in 
any  Court  in  London  or 
Middlesex,  or  at  any 
Assizes,  including  hear- 
ing or  further  considera- 
tion when  no  fee  was 
paid  on  the  original  hear- 
ing, whether  on  summons 
adjourned  from  chambers 
or  otherwise,  and  in- 
cluding special  case,  a 
petition  in  a  divorce  or 
matrimonial  cause  or 
matter  by  which  a  pro- 
ceeding is  commenced, 
and  petition  of  right, 
but  not  any  other  peti- 
tion, nor  any  other  sum- 
mons adjourned  from 
chambers 

On  entering  directions  of 
the  judge  at  a  trial  and 
certi^Tng  same  if  re- 
quired. 

On  writing  for  the  attend- 
ance of  Trinity  Masters 
or  other  assessors  on  the 
hearing  of  an  Admiralty 
action. 

On  answering  and  setting 
down  for  hearing  in  Court 
a  petition  by  which  any 
proceeding  is  commenced 
on  any  other  petition. 


In  the  Chan- 
cery Regis- 
trar's Office, 
on  forms 
providedfor 
the  purpose 

At  offices  of 
Associates 
on  copy  of 
pleadings . . 

At  all  other 
offices  of 
the  High 
Court  or 
Court  of 
Appeal  on 
praecipe    . . 


Certificate  , 


Prsecipe  , 


Petition  , 


>  Impressed. 


Impressed  or 
aidhesive. 


or 

adhesive  in 
ProbateRe- 
gistry. 


Impressed  or 
adhesive. 


Impressed. 
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Judgments,  Decrees,  and  Orders. 


Document  to  be 

Character  of 

Begulations  and 
Observations. 

Stomped. 

Stamp  to  be  used. 

On  drawing  up  and  enter- 

Judgment, de- 

Stamp   to    be 

ing  a  judgment,  decree. 

cree,         or 

impressed  on 

or  order,  whether  on  the 

order. 

the    judg- 

original   hearing    of    a 

ment  or  order 

cause  or  on  further  con- 

except at  the 

sideration,     including    a 

CrownOfaoe, 

cause      conunenced      by 

where  adhe- 

summons   at    chambers, 

sive    stamps 

and  an  order  on  the  hear- 

may for  the 

ing  of  a  special  case  or 

present      be 

petition,    and   any  order 

also     ad- 

by the  Court  of  Appeal 

mitted,   but. 

or   any    other    order    or 

as     far     as 

judgment. 

practicable,  a 
praecipe,  with 
an  impressed 
stamp,  should 
in   all    cases 
be  used.  Ad- 
hesive stamps 
to  be  used  in 
the     Princi- 
pal   Probate 

Registry. 

On  signing  a  note  or  memo- 

Note or  memo- 

Impressed    or 

randum  of  an  order,  pur- 

randum. 

adhesive. 

suant  to  Ord.  LII.  r.  14, 

when  required  for  pro- 

duction, where  no  order 

is  drawn  up. 

On  a  memorandum  to  enter 

Memorandum . 

Impressed. 

an  order  nunc  pro  tunc. 

For  copy  of  a  plan,  map. 

Copy 

Impressed     or 

Where     an     adhesive 

section,  drawing,  photo- 

adhesive. 

stamp  would  damage 

graph,    or  diagram    re- 

the copy,  a  praecipe 

quired  to  accompany  any 

with  the  impressed 

order. 

stamp     should     be 
used. 

Proceedmgs  at  Judge's  Chambers  or  before  a  Master,  Segistrar,  District  Registrar  or 

Official  Referee. 
The  fees  payable  on  these  proceedings  shall  be  paid  in  the  manner  provided  by 
the  order  as  to  Supreme  Court  Eees,  1884,  either  by  impressed  or  adhesive  stamps, 
and  where  any  such  fees  become  due  and  payable  upon  making  a  certificate  or  order 
they  shall  be  impressed  or  attached  on  the  certificate  or  order.  When  any  such  fee 
is  impressed  or  attached  on  an  order,  the  officer  who  enters  the  order  shall  note  on 
the  entry  the  amount  of  the  fee  appearing  on  the  order  ;  and  where  any  such  fee  is 
impressed  or  attached  on  a  certificate  the  amount  thereof  shall  ,be  noted  on  every 
office  copy  thereof. 

Taxation  of  Costs. 


Document  to  be 
Stamped. 

Character  of 
Stamp  to  be  used. 

Eegulations  and 

Observations. 

For  taxing  a  bill  of  costs . . 

BUI 

Impressed     or 

In  any  ease  in  which 

adhesive. 

the   fees    have  not 
been  paid  by  stamps 
on  the  bin  of  costs, 
and  a  certificate  is 
used,  the  fee  to  be 
denoted  byimpressed 
stamp  on  the  certi- 
ficate. 

For  a  certificate  of  the  result 

Certificate .... 

Impressed. 
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On  Proceedings  in  the  Fay  Office  of  the  Supreme  Court. 


Document  to  be 
Stamped. 


Character  of 
Stamp  to  be  used. 


Begulationa  and 
Observations. 


On  a  certificate  of  the 
amount  and  description 
of  any  money,  funds,  or 
secnrities,  including'  the 
request  therefor. 

On  a  transcript  of  an  ac- 
count for  each  opening, 
including  the  request 
therefor. 

On  a  request  to  the  Pay- 
master, Bank  of  Eng- 
land, or  a  Kegistrar*  of 
the  Probate,  Divorce,  and 
Admiralty  Division  (un- 
less otherwise  provided), 
for  any  of  the  f  oUowiag 
purposes :  paying,  lodg- 
ing, transferring,  or  de- 
positing money,  funds, 
or  securities  in  Court 
■without  an  order,  or 
money  in  addition  to  the 
amount  directed  by  an 
order  to  be  paid  in ; 
paying  out  of  Court  any 
money  without  an  order 
or  a  certificate  of  a  tax- 
ing officer. 

On  a  request  for  informa- 
tion in  writing  in  respect 
of  any  money,  funds,  or 
securities,  or  any  tran- 
saction in  the  Pay  Office. 

On  a  request  for  informa- 
tion respecting  any 
money,  fimds,  or  securi- 
ties to  the  credit  of  any 
cause  or  matter  contained 
in  any  list  prepared  by 
the  Paymaster  of  causes 
and  matters  to  the  credit 
of  which  any  money, 
funds,  or  securities  have 
not  been  dealt  with  dur- 
ing 15  years. 
On  an  affidavit  for  the  pur- 
pose of  paying,  transfer- 
ring, or  depositing  any 
money,  funds,  or  securi- 
ties in  Court  pursuant 
to  the  Statute  10  &  11 
Vict.  c.  96. 
On  preparing  a  power  of 
attorney. 


Request . 


Transcript .... 
Request 


Impressed. 

Impressed. 
Impressed. 


Request . 


Impressed     or 
adhesive. 


Request . 


adhesive. 


Office  copy  of 
schedule. 


Power  of    at- 
torney. 


Impressed. 


Impressed. 
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FEES  AND  PERCENTAGES. 
Segisier  of  Judgments  and  Lis  Fendens. 


On  registering  a  judgment 

or  lis  pendens 

On  re-registering  same .... 
On  a  search     


On  a  certificate  of  entry  of 

satisfaction. 
On  a  rtquest  for  search  and 

certificate    pursuant    to 

Ord.  LXI.  r.  23. 
On  a  duplicate  certificate. . 

On  a  continuation  search , . 

On  a  certificate  of  a  judg- 
ment for  registration  in 
Ireland  or  Scotland  under 
the  Judgments  Extension 
Act,  1868,  including  afB- 
davit     

On  filing  for  registration  a 
certificate  issued  out  of 
Courts  of  Dublin  or  Court 
of  Session  in  Scotland 
under  the  same  Act  ; . . . 

On  every  certificate  of  the 
entry  of  a  satisfaction 
under  the  same  Act  .... 

On  a  search  made  in  one  or 
both  of  the  Begisters  of 
Irish  or  Scotch  Judg- 
ments. 


Document  to  be 
Stamped. 


Memoran- 
dum of  re- 
gistry    . . 

Greneral  form 
of  search 
praecipe  . . 

Certmcate .... 

Certificate .... 


Certificate  . . . . 

Original  certi- 
ficate. 


►  Certificate . 


Praecipe . 


Character  of 
Stamp  to  be  used. 


BegTilations  and 
Observations. 


adhesive. 


or 

adhesive. 

Impressed     or 

adhesive. 


Impressed     or 
Eidhesive. 


Miscellaneous. 


Document  to  be 
Stamped. 

Character  of 
Stamp  to  be  used. 

Begiilatioiis  and 

On  a  report  of  a  private 
BUI  in  Parliament. 

Report    

Impressed. 

On  an  allowance  of  bye- 

Allowanbe .... 

Impressed. 

laws  or  table  of  fees. 

On  a  fiat  of  a  judge 

Eiat    

Impressed. 

On  signing,  settling  or  ap- 

Advertisement. 

Impressed,    or 

proving  an  advertisement. 

adhesive    in 
Probate  Re- 
gistry. 
Impressed. 

On  taMng  acknowledgment 

Acknowledg- 

of a  deed  by  a  married 

ment. 

■woman. 

On  taking  a  recognizance 

Eecogniaance  . 

Impressed. 

or  bond. 

On  assignnjent  of  a  bond . . 

Assigimient  . . 

Adhesive. 

On  taking  bail,  and  taking 

Bail  piece  . ; . . 

Impressed. 

same  oS  the  file  and  deU- 

vermg. 

On  a  commitment 

Commitment . . 

) 

On  an  application  to  pro- 

Application . . 

}  Impressed. 

duce  judge's  notes. 

) 
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On  appointment  of  commis- 
sioners under  glebe  ex- 
change. 

On  vacating  a  recognizance 

On  a  citation 

On  admission  or  re- admis- 
sion of  a  solicitor. 

On  filiag  a  claim  in  the 
Admiralty  Eegistiy  for 
repayment  of  the  excess 
of  wages  paid  to  a  substi- 
tute hired  in  the  place  of 
a  volunteer  into  the  Royal 
Navy,  including  copy  sent 
to  the  Admiralty. 

On  the  opinion  of  the  Ad- 
miralty Registrar  object- 
ing to  the  claim. 

On  a  certificate  of  the  Ad- 
miralty Registrar  order- 
ing payment  of  amount 
due,  including  the  copy  to 
be  sent  to  the  Account- 
ant-G-eneral  of  the  Navy. 

On  registering  in  the  Ad- 
miralty Registry  a  power 
of  attorney  for  a  Queen's 
ship  generally,  and  a 
copy  thereof  for  the  Ac- 
countant-General  of  the 
Navy. 

On  registering  same  spe- 
cially. 

On  taking  accounts  by  the 
Admiralty  Registrar  in 
naval  prize  matters. 

On  Admiralty  Registrar 
writing  letters  in  regard 
to  naval  prize  matters. 

On  every  501.,  or  fraction 
of  601.,  paid  out  of  the 
Admiralty  Registry  in 
any  action,  or  to  the 
Naval  Prize  Account. 

Any  other  proceeding, 
pleading,  or  document 
not  hereinbefore  speci- 
fied. 


DooumeDt  to  be 
Stamped. 


Appointment . . 


Recognizance. . 

Prseoipe 

Admission  . , , . 


Claim  , 


Document .... 
Certificate .... 


Power    of    at- 
torney. 


Power    of    at- 
torney. 
Account 


Document  . . . . 
Account 


Charaoter  of 
Stamp  to  be  used. 


Document      or 
Praecipe. 


Impressed. 

Adhesive. 

Impressed. 

Impressed     or 
adhesive. 


Impressed. 


Regulations  aud 
Observations. 


Impressed. 


Impressed. 

Impressed     or 
adhesive. 

Impressed     or 
adhesive. 

Impressed     or 
adhesive. 


Impressed 
adhesive. 


These  are  to  be  im- 
pressed, if  practic- 
able, where  not  filed 
in  the  oflBce. 


General  Birectiona. 
In  any  case  in  which  the  use  of  impressed  stamps  is  prescribed,  paper  or  parch- 
ment on  which  the  document  requiring  a  stamp  is  to  be  written  may  be  stamped  at 
the  Inland  Revenue  Office,  Royal  Coiuis  of  Justice,  notwithstanding  that  stamped 
forms  are  also  provided  by  the  Commissioners  of  Inland  Revenue. 

The  cancellation  shall  be  effected  in  such  manner  as  the  Commissioners  of  Inland 
Revenue  shall  from  time  to  time  direct. 

It  shall  be  obligatory  on  all  officers  of  the  Supreme  Court  charged  with  the  duty 
of  cancelling  adhesive  stamps  to  see  that  all  such  stamps,  although  obliterated  by  a 
written  or  printed  cancellation,  be  afterwards  cancelled  by  means  of  perforation. 
This  order  shall  come  into  operation  on  the  18th  day  of  July,  1884. 
Dated  the  4th  day  of  July,  1884. 

CHARLES  C.  COTES, 
R.  W.  DUFF, 
Two  of  the  Lords  of  Her  Majesty's  Treasury. 
I  concur  in  this  order, 

SELBORNE,  C. 


678  ORDER  AS  TO  SUPREME  COURT  FEES,  1884. 

OEDEE  AS  TO  SUPEBME  COUET  FEES,  1884. 

The  Eight  Honom-able  Rottndell,  Eael  ov  Sbleoene,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  consent  of  the  undersigned  Judges 
ef  the  Supreme  Court,  and  with  the  concurrence  of  the  Lords  Commissioners  of 
Her  Majesty's  Treasury,  doth  hereby  in  pursuance  and  execution  of  the  powers 
given  by  the  Supreme  Court  of  Judicatiire  Act,  1875,  and  all  other  powers  and 
authorities  enabhug  him  in  this  behalf,  order  and  direct  in  manner  following  :  — 


The  fees  and  percentages  contained  in  the  schedule  hereto  are  fixed  and  appointed 
to  be,  and  shall  be  taken  in  the  High  Court  of  Justice,  and  in  the  Court  of  Appeal, 
and  in  any  Court  to  be  created  by  any  commission,  and  in  any  office  which  is  con- 
nected with  any  of  those  Courts,  or  in  which  any  business  connected  with  any  of 
those  Courts  is  conducted,  and  by  any  officer  paid  wholly  or  partly  out  of  public 
moneys  who  is  attached  to  any  of  those  Courts,  or  the  Supreme  Court  or  any  judge 
of  those  Courts,  or  any  of  them.  And  the  said  fees  and  percentages  shaU^  .until 
otherwise  determined  by  the  Treasury,  be  taken  by  stamps  in  the  same  manner  as 
heretofore,  except  those  taken  in  the  District  Registries,  which  shall,  until  otherwise 
determined  by  the  Treasury,  be  taken  as  the  fees  and  percentages  are  now  taken. 

II. 

The  provisions  in  this  Order  shall  not  apply  to  or  afEect  any  of  the  matters  fol- 
lowing (that  is  to  say) : — 

The  existing  fees  and  percentages  in  respect  of  any  of  the  jurisdictions  which 
are  not,  by  the  Supreme  Court  of  Judicature  Acts,  1873  and  1875,  transferred 
to  the  High  Court  of  Justice  or  the  Court  of  Appeal ; 

The  existing  fees  and  percentages  in  respect  of  any  matters  within  the  jurisdic- 
tion of  the  Court  of  Probate  at  the  time  of  the  passing  of  the  Supreme  Court 
of  Judicature  Act,  1875,  other  than  probate  actions,  or  in  respect  of  any  appeal 
in  Bankruptcy ; 

The  existing  fees  and  percentages  in  respect  of  any  criminal  proceedings,  other 
than  such  proceedings  on  the  Crown  side  of  the  Queen's  Bench  Division  as  the 
scale  contained  in  the  schedule  hereto  may  be  applicable  to  ; 

The  existing  fees  and  percentages  in  respect  of  matters  on  the  revenue  side  of 
the  Queen's  Bench  Division,  and  proceedings  and  business  in  the  office  of  the 
Queen's  Remembrancer,  other  than  such  matters,  proceedings,  and  business  as 
the  scale  contained  in  the  schedule  hereto  may  be  applicable  to  ; 

The  existing  fees  and  percentages  authorised  to  be  taken  by  any  sheriff,  under 
sheriff,  deputy  sheriff,  bailiff,  or  other  officer  or  minister  of  a  sheriff ; 

The  existing  fees  and  percentages  directed  to  be  taken  or  paid  by  any  Act  of 
Parliament,  and  in  respect  of  which  no  fee  or  percentage  is  hereby  provided ; 

The  existing  fees  and  percentages  which  shall  have  become  due  or  payable  before 
this  Order  comes  into  operation. 

III. 

Save  as  otherwise  provided  by  this  Order  all  existing  fees  and  percentages  which 
may  be  taken  in  any  of  the  Courts  whose  jurisdiction  is,  by  the  Judicature  Acts, 
1873  and  1873,  transferred  to.  the  High  Court  of  Justice  or  Court  of  Appeal,  or  in 
any  office  which  is  connected  with  any  of  those  Courts,  or  in  which  any  business 
connected  with  any  of  those  Courts  is  conducted,  or  by  any  officer  paid  whoUy  or 
partly  out  of  public  moneys  who  is  attached  to  any  of  those  Courts,  or  the 
Supreme  Court,  or  any  judge  of  those  Courts  or  any  of  them,  shall  be  and  are  hereby 
abolished. 

IV. 

A  folio  is  to  comprise  72  words,  every  figure  comprised  in  a  column,  or  authorised 
to  be  used,  being  counted  as  one  word. 

V. 

The  provisions  of  Order  LXXI.  of  the  Rules  of  the  Supreme  Court,  1883,  shall 
apply  to  this  Order. 

VI. 

This  order  shall  come  into  operation  on  the  25th  day  of  January,  1884,  and  may 
be  cited  as  "  The  Order  as  to  Supreme  Court  Fees,  1884," 
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The  SCHEDULE  above  referred  to. 

An  Order  or  Rule  herein  referred  to  by  number  shall  mean  the  Order  or  Rule  so 
numbered  in  the  Rules  of  the  Supreme  Court,  1883. 

Stooionseb,  Weits,  Notioes,  Commissions,  jlnd  Wabrotts. 

.  .  £    s.   d. 

1.  On  sealing  a  writ  of  summons  for  commencement  of  an  action  ....     0  10     0 

2.  On  seaUng  a  concurrent,  renewed  or  amended  writ  of  summons  for 

commencement  of  an  action    0  2  6 

3.  On  sealing  a  notice  for  service  under  Ord.  XVI.  r.  48      0  2  6 

4.  On  sealing  a  writ  of  mandamus 1  0  0 

5.  On  sealing  a  writ  of  subpoena  for  witnesses,  not  exceeding  three 

persons    0     5     0 

6.  On  sealing  a  writ  of  execution,  a  subpoena  pursuant  to  the  Court  of 

Probate  Act,  1858,  sect.  23,  and  every  other  writ 0     5     0 

7.  On  sealing  or  issuing  an  originating  summons  under  the  Act  6  &  7 

Vict.  c.  73,  for  the  taxation  of  a  solicitor's  bill  of  costs  within 
twelve  months  after  delivery,  or  delivery  of  a  bill  of  costs  by  a 
solicitor,  including  the  order  to  be  made  thereon  0  10     0 

8.  On  sealing  any  other  originating  summons DIG     0 

9.  On  amending  same  .". 0     5    0 

10.  On  sealing  or  issuing  a  summons  for  directions  under  Ord.  XXX . .     0  10     0 

11.  On  sealing  or  issuing  any  other  summons,  or  Taxing  Master's 

warrant 0    3    0 

12.-  On  fiHug  a  notice  to  have  a  reference  to  an  Admiralty  Registrar 

placed  in  the  list  for  hearing 0  10     0 

13.  On  a  notice  in  admiralty  actions  pursuant  to  Ord.  LXVII.  r.  10    . .     0  15     0 

14.  On  seaUng  or  issuing  a  commission  to  take  oaths  or  affidavits  in 

the  Supreme  Court 5     0     0 

15.  On  every  other  commission     1     0     0 

16.  On  marking  a  copy  of  a  petition  of  right  for  service 0    5     0 

Appeaeauces. 

1 7.  On  entering  an  appearance,  for  each  person   0     2     0 

18.  On  amending  same   0    2    0 

Copies. 

19.  On  a  copy  of  a  vrritten  deposition  of  a  witness  to  enable  a  party  to 

print  the  same,  for  each  folio 0    0    4 

20.  On  examining  a  written  or  printed  copy,  and  marking  or  sealing 

same  as  an  office  copy,  for  each  folio    0     0     2 

21 .  On  making  a  copy  and  marking  same  as  an  office  copy,  for  each 

folio     0    0    6 

22.  On  a  copy  in  a  foreign  language — the  actual  cost. 

23.  On  a  copy  of  a  plan,  map,  section,  drawing,  photograph,  or  dia- 

gram— the  actual  cost. 
■  24.  On  a  printed  copy  of  an  order,  not  being  an  office  or  certified  copy, 

for  each  folio     0    0     1 

Attend  anoes. 

25.  On  an  application,  with  or  without  a  subpoena,  for  any  ofScer  to 
attend  as  a  witness,  or  to  produce  records  or  documents  to  be 
given  in  evidence  (in  addition  to  the  reasonable  expenses  of  the 
officer)  for  each  day  or  part  of  a  day  he  shall  neoessaiily  be  absent 
from  his  office   1     0    0 

The  officer  may  require  a  deposit  of  stamps  on  account  of.  any 
further  fees,  and  a  deposit  of  money  on  account  of  any  further 
expenses  which  may  probably  become  payable  beyond  the  amount 
paid  for  fees  and  expenses  on  the  application,  and  the  officer  or 
his  clerk  taking  such  deposit  shall  thereupon  make  a  memoran- 
dum thereof  on  the  application. 

The  officer  may  also  require  an  undertaking  in  writing  to  pay 
any  further  fees  and  expenses  which  may  become  payable  beyond 
the  amounts  so  paid  and  deposited. 
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Oaths,  &a. 

26.  On  fairing  an  affidavit  or  an  affirmation  or  attestation  upon  honour    £    a.   d. 

in  lieu  of  an  affidavit  or  a  declaration,  except  for  the  purpose  of 
receipt  of  dividends  from  the  Paymaster-General,  for  each 
person  making'  the  same 0     1     6 

27.  And  in  addition  thereto  for  each  exhibit  therein  referred  to  and 

required  to  be  marked 0     1     0 

FiLINO. 

28.  On  filing  a  special  case  or  petition  of  right 1     0     0 

29 .  On  filing,   except  in  admiralty  actions,  and  unless  otherwise  pro- 

vided, an  affidavit,  deposition,  or  set  of  depositions  (including 
any  exhibits  annexed  to  any  such  affidavit  or  deposition),  state- 
ment of  claim  in  default  of  appearance,  official  and  special  referees' 
certificates,  petition,  preliminaiy  act,  submission  to  arbitration, 
award,  warrant  of  attorney,  cognovit,  bail,  satisfaction  piece, 
bond,  writ  of  execution  with  return,  and  power  of  attorney,  and 
every  other  proceeding  in  a  probate  action  or  in  a  divorce  or 
other  matrimonial  cause  or  matter  required  by  Act  of  Parliament, 
general  order,  or  order  in  the  action,  cause,  or  matter  to  be  filed 
in  the  Principal  Probate  Registry     0     2     6 

30.  On  filing  a  scheme  pursuant  to  th'e  Railway  Companies  Act,  1867, 

or  the  Liquidation  Act,  1868 1     0     0 

31.  On  filing  scripts  in  a  probate  action  or  on  depositing  pursuant  to 

an  order  in  any  cause  or  matter,  any  documents  for  safe  custody 

or  production,  if  the  number  does  not  exceed  five 0     5     0 

32.  If  exceeding  five    0  10     0 

33.  On  a  receipt  for  any  document  or  documents  to  which  the  two  last 

fees  apply,  when  delivered  out,  or  for  any  other  document  or 
documents  when  delivered  out  of  the  Principal  Probate  Registry  .026 

34.  On  filing  an  affidavit  and  notice  under  Ord.  XTiVI.  r.  4      0  10     0 

36.  On  every  minute  in  admiralty  actions  pursuant  to  Ord.  LXVI.  r.  8, 

for  every  instrument  or  document  to  which  the  minute  relates 
(other  than  an  exhibit,  or  any  instrument  or  document  previously 
issued  from  the  Registry  or  the  Marshal's  office),  unless  otherwise 
provided 0     S     0 

36.  On  filing  a  bUl  of  sale  and  affidavit  therewith  where  the  considera- 

tion (including  further  advances)  does  not  exceed  1001 0  5  0 

37.  Above  lOOL  and  not  exceeding  200? 0  10  0 

38.  Above  200? 1  0  0 

39.  On  filing  under  the  BiUs  of  Sale  Acts,  1878  and  1882,  any  other 

document  to  which  the  fees  Nos.  36,  37,  and  38  do  not  apply    . .     0  10     0 

40.  On  filing  an  affidavit  of  re-registration  of  a  bill  of  sale  or  any  such 

other  document  as  in  No.  39  mentioned   0  10     0 

41 .  On  filing  a  fiat  of  satisfaction    0    5    0 

Geetificates. 

42.  On  a  certificate  of  appearance,  or  of  a  pleading,  affidavit  or  pro- 

ceeding having  been  entered,  filed,  or  taken,  or  of  the  negative 

thereof,  unless  otherwise  provided    0  2  6 

43.  Or  it  required  for  use  in  a  foreign  country 0  5  0 

44.  Or  if  a  certificate  of  proceedings  pursuant  to  Ord.  LXI.  r.  24    ....  0  5  0 

Seaeohes  and  Inspections. 
46.  On  an  application  to  search  for  an  appearance  or  an  affidavit,  and 

inspecting  the  same 0     1     0 

46.  On  an  applioation  to  search  an  index,  and  inspect  a  pleading,  judg- 

ment, decree,  order,  or  other  record,  unless  otherwise  expressly 
provided  for  by  any  Act  of  Parliament  or  this  order,  and  to  in- 
spect scripts  filed  or  documents  deposited  pursuant  to  an  order  for 
safe  custody  or  production,  for  each  hour  or  part  of  an  hour 
occupied 0     2     6 

47.  Not  exceeding  on  one  day  0  10     0 

EXAHTTKATION  OF  WITNESSES. 

48.  On  every  memorandum  of  appointment  for  an  examination  to  be 

taken  before  an  Examiner  of  the  Court 0    5    0 

49.  On  every  witness  sworn  and  examined  by  an  officer  of  the  Court  in 

his  office,  unless  otherwise  provided,  including  oath,  for  each 

hour  or  part  of  an  hour  0  10     0 
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50.  On  an  examination  of  witnesses  by  any  such  officer  a-way  from  the    £    s.   d. 

office  (in  addition  to  reasonable  travelling  and  other  expenses), 

per  day   3     0     0 

5 1 .  The  officer  may  require  a  deposit  of  stamps  on  acootint  of  fees  and 

a  deposit  of  money  on  account  of  expenses,  which  may  probably 
become  payable  beyond  any  amount  paid  for  fees  and  expenses 
upon  the  examination,  and  the  officer,  or  his  clerk,  taking  such 
deposit  shall  thereupon  make  a  memorandum  thereof  and  deliver 
the  same  to  the  party  making  the  deposit. 

The  officer  may  also  require  an  undertaking,  in  writing,  to 
pay  any  further  fees  and  expenses  which  may  become  payable 
beyond  the  amount  so  paid  and  deposited. 

Heasinq. 

52.  On  entering  or  setting  down,  or  re-entering  or  re-setting  down  an 

appeal  to  the  Court  of  Appeal,  or  a  cause  or  matter  for  trial  or 
hearing  in  any  Court  in  London  or  Middlesex  or  at  any  assises, 
including  hearing  on  further  consideration  where  no  such  fee  was 
paid  on  the  original  hearing,  whether  on  summons  adjourned  from 
chambers  or  otherwise,  and  including  special  case,  a  petition  in  a 
divorce  or  matrimonial  cause  or  matter  by  which  a  proceeding  is 
commenced,  and  petition  of  right,  but  not  any  other  petition,  nor 
any  other  summons  adjourned  from  chambers    2     0     0 

53.  On  entering  directions  of  the  judge  at  a,  trial  pursuant  to  Ord. 

XXXVI.  rr.  41  and  42,  and  certifying  same  when  required 10     0 

54.  On  writing  for  the  attendance  of  Tnnity  masters  or  other  assessors 

on  the  hearing  of  an  admiralty  action 0  10     0 

55.  On  answering  and  setting  down  for  hearing  in  Court  a  petition  by 

which  any  proceeding  is  commenced,  unless  otherwise  provided. .     10    0 

56.  Any  other  petition    0  10    0 


Judgments,  Decebes  and  Oedees, 

On  drawing  up  and  entering  judgments,  decrees,  and  orders — 

67.  If  nmde  in  Court  on  the  original  hearing  or  hearing  on  further  con- 

sideration of  a  cause,  or  on  the  hearing  of  a  special  case  or  peti- 
tion, or  on  any  application  to  the  Court  of  Appeal  unless  other- 
wise provided     1     0     0 

Where  in  a  divorce  or  matrimonial  cause  or  matter  a  decree  nisi 
is  made,  and  afterwards  a  decree  absolute,  no  fee  shall  be  pay- 
able on  the  decree  absolute. 

68.  If  a  judgment  without  hearing  in  Court  or  a  final  order  in  a  probate 

action  made  by  a  registrar,  or  if  an  order  made  in  a  probate 
action  or  in  a  ^voroe  or  matrimonial  cause  or  matter  on  a  motion, 
including  filing  the  case  or  application  on  which  the  order  is 
made    0  10     0 

59.  If  made  on  the  hearing  of  an  originating  summons,  unless  other- 

wise provided    0  10    0 

60.  If  made  at  chambers  in  the  Chancery  Division  on  the  hearing  of  a 

cause  or  matter  on  further  consideration 0 

61.  If  made  under  Ord.  XV.,  Ord.  XXXII.  r.  6,  or  Ord.  XXXIII.  r.  2    0 

62.  If  made  on  any  application  by  Ord.  LV.  r.  2,  directed  to  be  disposed 

of  in  chambers  comprised  iu  sections  (1),  (2),  (3),  (5),  (6),  (7),  or 
(10)  of  the  said  rule,  exclusive  of  those  comprised  in  section  (12) 
of  the  same  rule 0 

63.  If  an  order  of  course  on  a  petition  of  right 0 

64.  If  an  order  for  a  commission  on  a  petition  of  right   1 

65.  If  an  order  of  course  under  the  Act  6  &  7  vict.  c.  73,  to  tax  a 

solicitor's  bill  of  costs  vrithin  12  months  after  delivery,  or  for 
delivery  of  a  bill  of  costs  by  a  solicitor  where  fee  No.  7  is  not 
applicable 0  10    0 

66.  On  any  other  order,  including  an  agreement  filed  pursuant  to  Ord. 

lill.  r.  23,  in  admiralty  actions,  and  filing  same 0    6     0 

67.  On  signing  a  note  or  memorandum  of  an  order  pursuant  to  Ord. 

LII.  r.   14,  when  required  for  production,  where  no  order  is 

drawn  up ■  ^ 0     3     0 

68.  On  a  memorandum  to  enter  an  order  nunc  pro  tunc 0     5     0 
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On  PEOOEEDHfas  in  the  Chanoeey  Division,  at  the  JinJOEs'  Chambees,  oe  befobe 
A  Taxing  Mastee  oe  Disteict  Reqisteae. 

69.  On  the  sale  or  mortgage  of  any  land  or  hereditaments  pursuant  ia    £    s.   d. 

any  order  directing  a  sa^e  or  mortgage  with  the  approbation  of 
the  judge  made  in  any  cause  or  matter  for  the  purpose  of  raising 
money  to  be  dealt  ■with  by  the  Court  in  such  cause  or  matter,  for 
every  lOOZ.  or  fraction  of  lOOZ.  of  the  amount  raised    0    2    0 

70.  On  the  approval  of  the  purchase  of  any  laud  or  hereditaments,  or  of 

the  title  to  any  land  or  hereditaments,  to  be  purchased  pursuant 
to  any  order  in  any  cause  or  matter  with  money  under  the  control 
of  the  Court  in  such  cause  or  matter,  for  every  100/.  or  fraction 
of  100?.  of  the  amount  of  the  purchase  money    0     2     0 

71.  On  proceedings  pursuant  to  an  order  in  any  cause  or  matter  where 

the  amount  of  the  outstanding  or  undisposed  of  estate  of  a  de- 
ceased person  or  of  the  estate  subject  to  any  trust  or  partnership 
shall  be  ascertained  for  the  purpose  of  being  dealt  with  in  such 
cause  or  matter  without  deducting  any  payment  to  creditors  or 
parties  interested  after  the  commencement  of  the  cause  or  matter, 
for  every  lOOZ.,  or  portion  of  100?.,  of  the  amount  or  value  thereof    0     10 

72.  On  taMng  an  account  of  moneys'  received  by  an  executor,  adminis- 

trator, trustee,  agent,  solicitor,  mortgagee,  co-tenant,  partner, 
receiver,  guardian,  consignee,  bailee,  manager,  provisional  ofBcial 
or  other  liquidator,  sequestrator,  or  execution  creditor,  or  other 
person  liable  to  account,  for  every  100?.  or  fraction  of  100?.  of  the 
amount  found  to  have  been  received  without  deducting  any  pay- 
ment         0     1     0 

73.  On  taking  an  account  of  the  debts  or  ascertaining  the  amount  of 

any  debt  due  from  a  deceased  person  or  from  any  company  in 
any  cause  or  matter  when  any  creditor  shall  be  required  to  prove 
his  debt  otherwise  than  by  production  of  his  security,  for  every 
100?.  or  fraction  of  100?.  of  the  amount  found  to  be  due  to  such 
creditor,  or  (if  more  than  one)  of  the  aggregate  amount  found  to 
be  due  to  all  such  creditors     0     1     0 

74.  And  in  any  such  case,  if  after  evidence  adduced  by  the  creditor  his 

claim  shall  be  disallowed,  on  each  such  claim     0  10     0 

75.  On  taking  an  account  of  or  ascertaining  the  amount  due  in  respect 

of  the  debentures  or  bonds  of  a  joint  stock  or  other  company,  for 
every  100?.  or  fraction  of  100?.  of  the  aggregate  amount  found  to 
be  due 0     2     0 

76.  On  an  inquiry  to  ascertain  the  heir  and  next-of-kin,  or  the  heir  or 

next-of-kin  of  any  one  or  more  than  one  deceased  person  whose 
estate  is  being  administered  in  any  cause  or  matter  or  in  respect  of 
whose  estate  an  application  is  made  under  Ord.  LV.  r.  3,  and  on 
any  such  inquiry  at  chambers  upon  an  application  under  the  Act 
10  &  11  Vict.  0.  96  (the  Trustee  Relief  Act),  or  the  Lands  Clauses 
Consolidation  Act,  1845,  or  any  other  Act  whereby  the  purchase 
money  of  any  property  sold  is  directed  to  be  paid  into  Court 1     0     0 

77.  On  settling  a  list  of  shareholders  entitled  to  a  return,  where  there 

is  any  money  to  be  returned,  or  a  list  of  oontributories,  for  every 

person  settled  on  either  such  list  not  exceeding  2,000 0    2    0 

78.  On  settling  under  the  13th  section  of  the  Companies  Act,  1867,  the 

list  of  the  creditors  of  a  limited  company  which  proposes  to  re- 
duce its  capital 5    0     0 

79.  On  settling  a  scheme  pursuant  to  the  Railway  Companies  Act,  1867, 

or  the  Liquidation  Act,  1868 , 5    0    0 

80.  On  settUng  a  scheme  for  the  management  of  a  charity 2     0     0 

81.  On  a  certificate  of  a  chief  clerk,  taxing  master,  or  district  registrar 

of  the  result  of  any  proceeding  or  taxation  of  costs  before  him, 
including  one  or  any  number  of  matters 0  10     0 

The  amount  on  which  the  fee  No.  69  is  payable  shall  not  include  the  amount 
which  may  be  payable  out  of  the  money  raised  to  any  mortgagee  or  other  person 
entitled  to  any  charge,  estate,  or  interest,  on  or  in  the  property  sold  when  such 
mortgagee  or  other  person  is  not  in  respect  of  his  mortgage,  charge,  estate,  or 
interest  a  party  to  the  cause  or  matter  in  which  the  order  is  made  or  bound  by  the 
proceedings  although  he  may  consent  to  or  concur  in  the  sale. 

The  amount  on  which  the  fee  No.  71  is  payable  shaJI  not  include  any  outstanding 
debts  believed  to  be  bad  or  irrecoverable,  nor  any  property  the  value  of  which  is 
undefined  or  uncertain,  nor  any  property  to  which  the  fee  No.  69  is  applicable,  nor 
any  money  on  which  the  fee  No.  72  shall  be  payable  in  the  same  cause  or  matter. 
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The  amount  on  which  either  of  the  fees  Nos.  70  and  72  is  payahle  shall  not  in- 
clude any  sum  of  money  or  any  money  arising  from  the  sale  of  any  property  upon 
which  either  of  the  fees  Nos.  69  and  71  shall  have  been  previously  paid. 

The  value  of  any  stocks,  funds,  debentures,  securities,  shares,  or  other  property, 
the  price  of  which  is  quoted  in  the  Loudon  Daily  Stock  and  Share  List,  published 
by  llie  authority  of  the  Committee  of  the  Stock  Exchange,  to  which  the  fee  No.  71 
is  applicable,  shall  be  the  dosing  price  quoted  in  such  published  list  on  the  day 
previous  to  the  fixing  the  amount  of  such  fee. 

"When  the  fee  No.  72  shall  be  applicable  to  any  money  received  which  shall  be 
invested  or  deposited  in  a  bank,  and  again  be  received  from  such  investment  or 
deposit,  or  shall  be  paid  by  one  person  accounting  to  any  other  person  accounting 
iu  the  same  cause  or  matter,  or  in  any  other  similar  case,  the  fee  shall  not  be  pay- 
able twice  on  the  same  money  in  the  same  cause  or  matter. 

When  a  fee  shall  be  payable  on  the  money  raised  by  the  sale  of  property,  and  the 
same  property  shall  be  resold,  in  the  same  cause  or  matter,  the  fee  payable  on  the 
first  sale  shaE  be  deducted  from  the  fee  payable  on  the  second  sale. 

The  amounts  for  or  in  respect  of  which  the  following  fees  are  payable  shall  be 
limited  to  200,000/.  in  the  following  cases — (o)  the  amount  raised  at  any  time  or 
times  in  the  same  cause  or  mattei'  in  the  cases  to  which  the  fee  No.  69  is  applioable ; 
(4)  the  amount  of  purchase-money  to  be  invested  pursuant  to  any  one  order  in  the 
cases  to  which  the  fee  No.  70  is  applicable ;  {c)  the  amount  in  the  same  cause  or 
matter  of  the  value  of  the  outstanding  or  undisposed  of  estate  whenever  ascertained 
in  the  cases  to  which  the  fee  No.  71  is  applicable  ;  {i)  the  amount  at  any  time  or 
times  in  the  same  cause  or  matter  found  to  have  been  received  by  any  executor,  ad- 
ministrator, er  trustee  in  the  ca.ses  to  which  the  fee  No.  72  is  applioable,  except  in 
the  case  of  a  trustee  directed  to  account  periodically,  and  in  that  case,  and  in  aU 
other  cases  to  which  the  fee  No.  72  is  appUoable,  the  amount  found  to  be  due  by  any 
one  certificate  or  on  any  one  account ;  (e)  the  amount  at  any  time  or  times  in  the 
same  cause  or  matter  found  to  be  due  to  a  creditor  or  creditors  in  the  cases  to  which 
the  fee  No.  73  is  applioable ;  (/)  the  amount  found  to  be  due  in  respect  of  deben- 
tures or  bo:^ids  in  tiie  oases  to  which  the  fee  No.  75  is  applioable. 

The  fees  Nos.  69  to  80  inclusive  shall  become  due  and  payable  by  the  party 
conducting  the  proceedings  to  which  they  apply  as  part  of  his  costs  of  such  proceed- 
ings, and  be  allowed  as  follows  or  otherwise  as  the  Court  or  a  judge  shall  direct ; 
that  is  to  say,  the  fee  No.  71  shall  become  due  and  payable  upon  making  the  certifi- 
cate or  order  by  which  the  outstanding  or  undisposed  of  estate  is  ascertained  or  as 
to  any  part  thereof  the  value  of  which  is  at  that  time  undefined  or  uncertain,  and 
which  during  the  further  proceedings  in  the  cause  or  matter  shall  be  realised  or  the 
value  of  which  shall  be  ascertained  upon  any  order  or  certificate  made  when  or  after 
the  same  shall  be  so  realised  or  the  value  thereof  ascertained.  The  fee  No  72  on 
taking  the  account  of  a  receiver,  guardian,  consignee,  bailee,  manager,  liquidator, 
sequestrator,  or  execution  creditor,  or  a  trustee  directed  to  pass  his  accounts  periodi- 
cally shaU,  upon  payment,  be  allowed  in  the  account,  unless  otherwise  ordered  by 
the  Court  or  a  judge.  The  fee  No.  72  in  the  other  cases  to  which  it  applies,  and  the 
fees  Nos.  69,  70  and  73  to  80  inclusive,  shall  become  due  and  payable  by  the  party 
conducting  the  proceeding,  on  making  the  certificate  or  order  on  the  result  of  the 
sale,  purchase,  account,  inquiry  or  other  proceeding  to  which  the  fee  is  applicable  ; 
but  if  the  Court  or  a  judge  shall  be  of  opinion  that  the  costs  of  the  parly  liable  to 
the  payment  of  any  such  fees  will  become  payable  out  of  any  funds  or  moneys  in 
Court  or  to  be  brought  into  Court,  the  Court  or  judge  may  suspend  the  payment  of 
any  such  fees  until  such  funds  or  moneys  are  dealt  with,  or  for  such  other  time  as 
may  be  thought  fit,  in  which  case  the  amount  payable  shall  be  stated  in  the  certi- 
ficate or  order  upon  which  the  same  are  payable,  or  in  some  subsequent  certificate 
or  order,  and  where  such  fees  have  not  been  paid,  and  the  costs  are  directed  to  be 
paid  out  of  money  in  Court  or  out  of  the  proceeds  of  securities  in  Court,  the  taxing 
master  shall  certify  the  amount  of  fees  payable  in  respect  of  such  proceedings,  and 
the  paymaster  shall,  if  so  provided  by  the  Rules  imder  the  Supreme  Court  of  Judi- 
cature (Funds,  &c.)  Act,  1883,  carry  over  the  amount  so  certified  to  be  payable  from 
the  account  to  which  such  moneys  or  proceeds  are  placed  to  a  separate  account  in 
the  books  of  the  Pay  Office  for  fees  on  proceedings  or  otherwise  as  shall  be  provided 
by  such  rules,  and  the  amount  shall  from  time  to  time,  as  the  Treasury  may  direct, 
be  paid  to  the  account  of  her  Majesty's  Exchequer. 

Nos.  82 — 87  apply  only  to  the  Queen's  Bench  and  Probate  Divisions. 

PEOCEEnnjos  befoee  an  OpficiaIj  Refbeee.  £   a.   d. 

88.  On  every  reference 5     0    0 

89.  And  for  every  hour  or  part  of  an  hour  he  is  occupied  beyond  two 

fuUdays 0  10    0 
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90.  On  every  sitting  elsewtere  than  in  London  or  Middlesex  a  further     £   s.   d. 

fee  for  every  night  the  official  referee  shall  be  absent  from  London     111     6 

91.  And  for  his  clerk   0  15     0 

The  fees  Nos.  82  to  91  inclusive  shall  become  due  and  payable  by  the  party  con- 
ducting the  proceedings  on  the  report  of  the  result  of  the  reference  or  otherwise,  as 
hereinafter  provided,  where  no  such  report  is  nxade. 

The  above-mentioned  fees,  Nos.  69  to  80  and  82  to  91  inclusive,  shall  be  due  and 
payable,  when  no  certificate,  report  or  order  is  made,  by  the  party  conducting  the 
proceedings  on  the  completion  of  such  proceedings,  or,  if  not  completed,  a  due  pro- 
portion shall  be  payable  on  so  much  of  the  proceedings  as  shall  have  taken  place, 
the  amount  to  be  fixed  by  the  officer.  i 

In  these  cases  the  fees  shaU  be  paid  by  stamps  impressed  upon  or  affixed  to  a 
memorandum  stating  on  what  account  such  fees  are  paid. 

A  deposit  of  stamps  on  account  of  the  fees  applicable  to  any  proceeding  may  be 
required  before  such  proceeding  is  commenced,  or  at  any  time  during  the  course 
thereof,  and  in  admiralty  actions,  when  Ord.  LVI.  i.  4,  applies,  such  stamps  shall 
be  affixed  as  therein  provided,  and  in  all  other  cases  a  memorandum  of  the  amount 
deposited  shall  be  delivered  to  the  party  making  the  deposit. 

Nos.  92 — 101  apply  only  to  admiralty  proceedings. 

Taxation  ov  Costs. 

102.  On  taxing  a  bill  of  costs  where  the  amount  allowed  does  not  ex-     £    s.   d. 

ceed  4kl 0     2     0 

103.  Where  the  amount  exceeds  il.,  for  every  21.  allowed  or  a  fraction 

thereof    0     1     0 

These  fees,  unless  otherwise  provided,  shall  be  taken  on  signing  the  cer- 
tificate or  on  the  allowance  of  the  bill  of  costs  as  taxed ;  but  the  fees 
shall  be  due  and  payable,  if  no  certificate  or  aUooatur  is  required,  on  the 
amount  of  the  bill  as  taxed,  or  on  the  amount  of  such  part  thereof  as 
may  be  taxed,  and  the  solicitor  or  party  suing  in  person  shall  in  such 
case  cause  the  proper  stamps  (the  amount  thereof  to  be  fixed  by  the 
officer)  to  be  impressed  on  or  affixed  to  the  bill  of  costs. 
The  taxing  officer  may  require  a  deposit  of  stamps  on  account  of  fees 
before  taxation  not  exceeding  the  fees  on  the  full  amount  of  the  costs  as 
submitted  for  taxation,  and  the  officer  or  his  clerk  on  taking  such  de- 
posit shall  make  a  memorandum  thereof  on  the  bill  of  costs. 
Ord.  V.  i'.  58  of  the  Chancery  Funds  Consolidated  Rules,  1874,  shall 
continue  to  be  acted  upon  in  cases  to  which  it  is  applicable. 

On  Peooeedinqs  in  the  Pat  Office  op  the  Supeeme  Couet. 

104.  On  a  certificate  of  the  amount  and  description  of  any  money,  funds, 

or  securities,  including  the  request  therefor    0     l     0 

105.  Qn  a  transcript  of   an  account  for  each  opening,   including  the 

request  therefor    0     2     0 

106.  On  a  request  to  the  Paymaster,  Bank  of  England,  or  a  registrar  of 

the  Probate,  Divorce  and  Admiralty  Division  (unless  otherwise 
provided),  for  any  of  the  following  purposes :  paying,  lodging, 
transferring,  or  depositing  money,  funds,  or  securities  in  Court 
without  an  order,  or  money  in  aiddition  to  the  amount  directed 
by  an  order  to  be  paid, in;  paying  out  of  Court  any  money 
without  an  order  or  a  certificate  of  a  taxing  officer ;  information 
in  writing  in  respect  of  any  money,  fimds,  or  securities,  or  any 
transaction  in  the  Pay  Office 0     1     0 

107.  On   a   request  for  information  respecting  any  money,    funds,  or 

securities  to  the  credit  of  any  cause  or  matter  contained  in  any 
Ust  prepared  by  the  paymaster  of  causes  and  matters  to  the 
credit  of  which  any  money,  funds,  or  securities  have  not  been 
dealt  with  during  fifteen  years 0    2    6 

108.  On  an  affidavit  for  the  purpose  of  paying,  transferring,  or  deposit- 

ing any  money,  funds,  or  securities  in  Court  pursuant  to  the 

statute  10  &  11  Vict.  c.  96 0     10 

109.  On  preparing  a  power  of  attorney    0     3    0 

ReQISTBE  of  JtJDaMENTS  ANI)  LiS  PENDENS. 

110.  On  registering  a  judgment  or  lis  pendens,  although  more  than  one 

name  may  have  to  be  registered    0    ^    6 

111.  On  re-registering  same    0     1     0 
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£  s.  d. 

112.  On  a  search  for  each  name 0  1  0 

113.  On  a  certificate  of  entry  of  satisfaction 0  1  0 

114.  On  a  request  for  a  search  and  certificate  pursuant  to  Order  LXI. 

r.  23 0     6    0 

115.  If  more  than  one  name  included  ia  the  same  request,  for  each 

additional  name 0  2  0 

116.  On  a  duplicate  certificate,  if  not  more  than  three  folios    0  1  0 

117.  For  every  additional  folio    0  0  6 

118.  On  every  continuation  search,  if  requested  within  fourteen  days  of 

anyfonner  search  (the  result  to  he  endorsed  on  such  certificate). .     0     10 

119.  On  a  certificate  of  a  judgment  for  registration  in  Ireland  or  Scotland 

Tmder  the  Judgments  Extension  Act,  1868,  including  affidavit  ..020 

120.  On  filing  for  registration  a  certificate  issued  out  of  the  Courts  of 

Dublin  or  Court  of  Session  in  Scotland  under  the  last-mentioned 
Act,  although  more  than  one  name  may  have  to  be  registered 
under  the  said  Act    0    7    0 

121.  On  every  certificate  of  the  entry  of  a  satisfaction  under  the  last- 

mentioned  Act 0     1     0 

122.  On  a  search  made  in  one  or  both  of  the  registers  of  Irish  and  Scotch 

judgments  for  each  name    0     1     0 

MlSCELLANEOTIS. 

123.  On  a  report  of  a  private  bill  in  Parliament 5  0  0 

124.  On  an  allowance  of  byelaws  or  table  of  fees    , 1  0  0 

125.  On  a  fiat  of  a  judge 0  5  0 

126.  On  signing,  settling,  or  approving  an  advertisement    0  10  0 

127.  On  taking  the  acknowledgment  of  a  deed  by  a  married  woman  ....  1  0  0 

128.  On  an  appointment  of  a  receiver  in  a  probate  action 1  0  0 

129.  On  taking  a  recognizance  or  bond,  whether  one  or  more  than  one 

recognisor  or  obligor,  and  whether  entered  into  by  all  at  one  time 

or  not 0  10  0 

130.  On  assignment  of  a  bond 0  6  0 

131.  On  taking  bail,  and  taking  same  off  the  file  and  delivering 0  .2  0 

132.  On  a  commitment 0  5  0 

133.  On  an  application  to  produce  judges'  notes 0  5  0 

134.  On  appointment  of  commissioners  under  glebe  exchange 1  0  0 

135.  On  vacating  a  recognizance     0  10  0 

136.  On  a  citation 0  5  0 

137.  On  the  admission  or  re-admission  of  a  solicitor  5  0  0 

138.  On  filing  a  claim  in  the  Admiralty  Registry  for  repayment  of  the 

excess  of  wages  paid  to  a  substitute  hired  in  the  place  of  a 
volunteer  into  the  Royal  Navy,  including  copy  sent  to  the 
Admiralty 0  10     0 

139.  On  the  opinion  of  the  Admiralty  Registrar  objecting  to  the  claim. .     0  10     0 

140.  On  a  certiiicate  of  the  Admiralty  Registrar  ordering  payment  of 

amount  due,  including  the  copy  to  be  sent  to  the  Accoimtant- 

General  of  the  Navy     0  10    0 

141 .  On  registering  in  the  Admiralty  Registry  a  power  of  attorney  for  a 

Queen's  ship  generally,  and  a  copy  thereof  for  the  Accountant- 

General  of  the  Navy    1  10    0 

142.  On  registering  same  specially 0  10     0 

143.  On  taking  accounts  by  the  Admiralty  Registrar  in  Naval  Prize 

matters    0     5     0 

144.  On  Admiralty  Registrar  writing  letters  in  regard  to  Naval  Prize 

matters    0  10     0 

145.  On  every  50/.,  or  fraction  of  50/.,  paid  out  of  the  Admiralty  Re- 

gistry in  any  action,  or  to  the  Naval  Prize  Account 0    5     0 

No  fee  is  payable  on  the  transfer  of  money  from  the  Admiralty  Registry  to  the 
Naval  Prize  Account. 

(Signed)        SELBORNE,  C. 

COLERIDGE,  0.  J. 
W.  B.  BRETT,  M.  R. 
JAMES  HANNEN, 

Prest.  P.D.A.  Divn. 
We  concur  in  the  above  order. 

(Signed)        C.  0.  COTES, 

H.  J.  GLADSTONE, 
Lords  Commissioners  of  Her 
Majesty's  Treasury. 
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OEDEE  AS  TO  SUPEEME  OOUET  FEES  (OOTOBEE),  1884. 

I,  the  Right  Honotirable  Eoimdell,  Earl  of  Selbome,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  consent  of  the  undersigned  judges  of 
the  Supreme  Court,  and  with  the  concurrence  of  the  Lords  Conunissioners  of  her 
Majesty's  Treasury,  do  hereby,  in  pursuance  and  execution  of  the  powers  given  by 
the  Supreme  Court  of  Judicature  Act,  1875,  and  all  other  powers  and  authorities 
enabling  me  in  this  behalf,  order  and  direct  in  manner  following : — 

The  fees  hereunder  written  are  fixed  and  appointed  to  be,  and  shall  he,  taken  on 
appeals  brought  on  or  after  the  Twenty-fourth  day  of  October,  1884,  from  inferior 
Courts,  notwithstanding  anything  in  the  Order  as  to  Supreme  Court  Fees,  1884, 
contained. 

£  s.    d. 

On  filing 0  10     0 

On  hearing 1     0    0 

On  drawing  up  judgment  0  10    0 

The  21st  day  of  August,  1884. 

SELBORNE,  C. 
COLERIDGE,  C.J. 
W.  B.  BRETT,  M.  R. 
C.  E.  POLLOCK,  B. 
We  concur,     . 

CHARLES  C.  COTES, 
HERBERT  J.  GLADSTONE, 
Lords  Commissioners  of  Her  Majesty's  "Treasury. 
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RULE  OF  JULY  27,  1885. 

Note. — The  following  Rule  may  he  cited,  with  reference  to  the  Rules 
of  the  Supreme  Court,  1883,  as  Order  XLVI.  Rule  14. 

Any  person  who,  under  Order  XLVI.  of  the  Eules  of  the  Supreme 

Court,  1880,  may  have  served  in  the  manner  thereby  prescribed  a 

notice,  operating  in  liQu  of  a  writ  of  distringas,  which  at  the  time  of 

making  this  present  Rule  may  be  still  in  force,  may  at  any  time  during 

the  currency  thereof  file  in  the  Central  Office,  without  any  affidavit  in 

support  thereof,  a  further  notice  under  his  hand,  stating  that  the  same 

shall  thenceforth  have  effect  without  any  further  renewal,  in  the  same 

manner  as  if  it  had  been  a  notice  filed  in  the  Central  Office  on  affidavit 

under  Order  XLVI.  rr.  4  and  5  of  the  Eules  of  the  Supreme  Court, 

1883,  and  serve  a  duplicate  of  such  notice  under  the  seal  of  the  Central 

Office  upon  the  company  upon  which  such  first-mentioned  notice  was 

served ;  and  the  service  of  the  duplicate  of  such  notice  so  filed  shall 

have  the  same  effect  as  a  writ  of  distringas  duly  issued  under  the 

Act  5  Vict.  c.  5,  s.  5,  would  have  had  against  the  Bank  of  England. 

Under  the  Eulea  of  1880  (r.  27)  the  notice  required  to  be  renewed  every  five 
years  if  it  were  desired  to  keep  it  on  foot. 


RULES  OF  THE  SUPREME  COURT,  DECEMBER,  1885. 

Note. — The  following  Eules  may  be  cited  as  the  "  Eitles  of  ihe 
Stjpeeme  Cotjet,"  December,  1885,  and  each  Eule  may  be  cited 
separately  according  to  the  heading  thereof  with  reference  to  the 
Eules  of  the  Supreme  Court,  1883.  They  shall  come  into  operation 
on  the  1st  of  January,  1886. 


OEDEE  V.     EULE  9  (e), 

1.  Order  V.  r.  9  («),  shall  be  read  as  if  the  following  words  were 
added  thereto : — 

And  such  certificate  shall  be  countersigned  by  the  chief  clerk,  to 
whom,  according  to  the  distribution  of  business,  such  cause  or  matter 
belongs. 

M.  xx8 
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Ord-  V.  OEDEE  Y.    EULE  9  (/). 

2.  For  the  purposes  of  subsections  (a),  (J),  and  (c)  of  tMs  Eule 

separate  rotations  shall  he  kept. 

For  Ord.  V.  r.  9,  see  ante,  p.  312.  The  rule  is  that  which  provides  for  causes  and 
matters  commenced  in  the  Chancery  Division  heing  assigned  to  and  marked  with 
the  name  of  some  particular  judge. 

OEDEE  VII.    EULE  3. 

3.  Ord.  VII.  r.  3,  shall  be  read  as  if  the  following  words  were  added 
thereto : — 

"  Until  the  final  conclusion  of  the  cause  or  matter,  whether  in  the 
High  Court  or  the  Court  of  Appeal." 

Ord.  VII.  r.  3,  ante,  p.  315,  provides  that  a  party. may  change  his  solicitor  by 
simply  filing  a  notice ;  but  until  the  notice  is  filed,  and  a  copy  of  it  served  and  (in 
Chancery  matters)  left  at  the  judge's  chambers,  the  former  solicitor  will  be  con- 
sidered ttie  solicitor  of  the  party.    To  this  rule  the  above  addition  is  now  made. 

OEDEE  XIII.     EULE  9. 

4.  Ord.  XIII.  r.  9,  shall  be  read  as  if  after  the  words  "  arrears  of 
rent"  the  words  "double  value"  were  inserted,  and  after  the  words 
"breach  of  contract"  the  words  "  or  wrong  or  injury  to  the  premises 
claimed  "  were  inserted. 

Ord.  XIII.,  ante,  p.  326,  relates  to  proceedings  in  default  of  appearance;  and 
r.  9,  ante,  p.  329,  prescribes  the  plaintiff's  course  where  he  has  indorsed  a  claim 
for  mesne  profits,  arrears  of  rent  or  damages  for  breach  of  contract  upon  a  writ  for 
the  recovery  of  land. 

OEDEE  XIV.     EULE  7. 

5.  The  Court  or  a  judge  may,  with  the  consent  of  all  parties,  dis- 
pose of  the  action  finally  and  without  appeal  in  a  summary  manner, 
and  on  such  terms  as  to  costs  or  otherwise  as  the  Court  or  judge  shall 
think  just. 

Ord.  XIV.,  ante,  p.  330,  provides  for  the  prompt  dealing  with  actions  where  the 
writ  is  specially  indorsed.  This  rule  extends  the  power  of  the  judge  to  deal  sum- 
jnaiily  vrith  this  class  of  oases. 

OEDEE  XVni.    EULE  2. 

6.  Ord.  XVm.  r.  2,  shall  be  read  as  if  the  following  words  were 
added  thereto : — 

Provided  that  nothing  in  this  order  contained  shall  prevent  any 
plaintiff  in  an  action  for  foreclosure  or  redemption  from  asking  for  or 
obtaining  an  order  against  the  defendant  for  delivery  of  the  possession 
of  the  mortgaged  property  to  the  plaintiff  on  or  after  the  order  abso- 
lute for  foreclosure  or  redemption,  as  the  case  may  be,  and  such  an 
action  for  foreclosure  or  redemption  and  for  such  delivery  of  possession 
shall  not  be  deemed  an  action  for  the  recovery  of  land  within  the 
meaning  of  these  rules. 
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Provided  also,  that  in  case  any  mortgage  security  shall  be  fore-    Qrd.  XVIII. 

closed  by  reason  of  the  default  to  redeem  by  any  plaintiff  in  a  redemp-  '■ '- 

tion  action,  the  defendant  in  whose  favour  such  foreclosure  has  taken 
place  may  by  motion  or  summons  apply  to  the  Court  or  a  judge  for  an 
order  for  delivery  to  him  of  possession  of  the  mortgaged  property, 
and  such  order  may  be  made  thereupon  as  the  justice  of  the  case  shall 
require. 

Ord.  XVIII.  r.  2,  ante,  p.  353,  provides  that,  with  certain  specified  exceptions, 
no  cause  of  action  shall  be  joined  with  an  action  for  the  recovery  of  land  without 
the  leave  of  the  Court  or  a  judge.  There  was  some  doubt  whether  an  action  for 
foreclosure  was  an  "  action  for  the  recovery  of  land"  within  the  meaning'  of  the 
rule.  This  doubt  is  removed  by  the  additional  words  now  added  to  the  rule. 
Actions  relating  to  mortgages  are  now  commenced  by  originating  summons ;  see 
Ord.  LV.  1.  5a,  post,  p.  692. 

OEDEE  XXVn.    EUEE  8. 

7,  Ord.  XXVn.  r.  8,  shall  be  read  as  if  after  the  words  "  breach  of 
contract "  the  words  "  or  wrong  or  injury  to  the  premises  claimed  " 
were  inserted. 

Ord.,XXVII. ,  ante,  p.  374,  regulates  proceedings  where  default  is  made  in  pleading. 


OEDEE  XXXIII.     EULE  4a. 

8.  Upon  the  taking  of  any  account  the  Court  or  a  judge  may  direct 
that  the  vouchers  shall  be  produced  at  the  office  of  the  solicitor  of  the 
accounting  party,  or  at  any  other  convenient  place,  and  that  only  such 
items  as  may  be  contested  or  surcharged  shall  be  brought  before  the 
judge  in  chambers. 

This  is  a  new  and  very  convenient  provision.     For  Ord.  XXXIII,  see  ante,  p.  397. 


OEDEE  XXXIV.     EULE  3. 

9.  Ord.  XXXIV.  r.  3,  -shall  be  read  as  if  the  words  "  printed  copies 
for  the  use  of  the  judges  shall  be  delivered  by  the  plaintiff  "  were 
omitted,  and  the  words  "  three  printed  copies  for  the  use  of  the  judges 
shall  be  left  therewith  "  were  substituted  therefor. 

Ord.  XXXIV.,  which  regulates  proceedings  by  way  of  special  case,  will  be  found 
at  p.  400,  ante. 

OEDEE  XXXV.    EULE  6. 

10.  Ord.  XXXV.  r.  6,  shall  be  read  as  if  after  the  word  "master  " 
the  words  "  or  chief  clerk  "  were  inserted. 

Ord.  XXXV.  ante,  p.  406,  relates  to  prooeo'luigs  in  district  registries ;  and  r.  6, 
ante,  p.  407,  gives  the  district  registrar  the  same  powers  as  a  judge  at  chambers, 
except  such  as  by  the  rules  "a  master"  is  precluded  from  exercising. 
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Ord.  XXXVI.  OEDEE  XXXVI.    EULE  6. 


11.  Order  XXXVI.  r.  6,  shall  be  read  as  if  the  words  "within 
ten  days  after  notice  of  trial  has  been  given"  were  therein  inserted 
after  the  words  "upon  application." 

Ord.  XXXVI.  r.  6,  ante,  p.  412,  is  the  rule  giving  the  Court  a  general  power  to 
order  an  action  to  he  tried  with  a  jury  ;  it  gives  no  ahsolute  right  to  a  jury  in 
actions  which,  before  the  Judicature  Act,  1873,  would  have  been  tried  without  a 
jury  {The  Temple  Bar,  11  P.  D.  6). 

As  to  the  new  rule,  see  Moore  y.  Deakin,  W.  N.  (1886),  5. 


OEDEE  XXXVII.    EULE  51. 

12.  The  examiners  of  the  Court  shall  be  entitled  to  charge  the  fees 
mentioned  in  the  Appendix  hereto,  in  substitution  for  the  fees  hereto- 
fore allowed. 

The  scale  of  fees  hitherto  in  force  will  be  found  at  p.  432,  ante.  For  this  Ap- 
pendix, Bee  post,  p.  698. 


OEDEE  XXXVin.    EULE  10. 

13.  Order  XXXVIII.  r.  10,  shall  be  read  as  if  the  words  "  indorsed 
on"  were  substituted  for  the  words  "  appended  to." 

The  result  of  this  alteration  is  that  the  note  showing  on  whose  behalf  an  affidavit 
is  filed  must  for  the  future  be  indorsed  on  the  affidavit  instead  of  being  appended 
to  it. 


OEDEE  XXXVIII.    EULE  19a. 

14.  The  consent  of  a  new  trustee  to  act  shall  be  sufficiently  evidenced 
by  a  written  consent  signed  by  him  and  verified  by  the  signature  of 
his  soHeitor.  Form  I.  in  the  Appendix  hereto  shall  be  used  with  such 
variations  as  circumstances  may  require,  and  may  be  cited  as  Eorm  29 
in  Appendix  L. 

The  practice  hitherto  has  been  to  require  the  signature  of  the  trustee  to  be  veri- 
fied by  affidavit ;  for  the  future  the  certificate  of  his  solicitor  in  the  prescribed  form 
will  suffice. 

For  the  form  see  post,  p.  697. 


OEDEE  XLIX.    EULE  4a. 

15.  Any  judge  of  the  Chancery  Division  may,  at  the  request  or 
with  the  consent  of  any  other  judge  of  that  division  before  whom  a 
cause  or  matter  is  pending,  hear  such  cause  or  matter  or  any  appli- 
cation therein,  and  for  that  purpose  it  shall  not  be  necessary  that  any 
order  for  transfer  shall  be  made  or  consent  of  the  parties  obtained. 

Ord.  XLIX.,  ante,  p.  463,  deals  with  the  subjects  of  transfer  and  consolidation. 
The  new  provision  appears  to  be  a  very  convenient  one. 
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OEDEE  LI.    EULE  U. 

16.  In  aU  cases  where  a  sale,  mortgage,  partition,  or  exchange  is 
ordered,  the  Court  or  a  judge  shall  have  power,  in  addition  to  the 
powers  already  existing,  with  a  view  to  avoiding  expense  or  delay,  or 
for  other  good  reason,  to  authorise  the  same  to  be  carried  out,  either 
as  at  present — 

(a)  by  laying  proposals  before  the  judge  in  chambers  for  his  sanc- 

tion ;  or 

(b)  by  proceedings  altogether  out  of  Court,  any  moneys  produced 

thereby  being  paid  into  Court  or  to  trustees,  or  otherwise 
dealt  with  as  the  judge  in  chambers  may  order. 

OEDEE  LI.     EULE  3a. 

17.  No  order  for  the  payment  of  purchase-money  into  Court  shall 
be  necessary,  but  a  direction  for  that  purpose  signed  by  the  chief  clerk 
shall  be  sufficient  authority  for  the  paymaster-general  to  receive  the 
money. 

OEDEE  LI.    EULE  6a. 

18.  In  the  case  of  sales  under  the  direction  of  the  Court,  the  par- 
ticulars of  sale  shall  be  signed  by  and  the  result  of  the  sale  shall  be 
certified  under  the  hands  of  the  auctioneer  and  the  solicitor  of  the 
party  having  the  conduct  of  the  sale.  It  shall  not  be  necessary  to 
file  any  affidavit  verifying  the  particulars  or  the  result  of  the  sale. 
Form  2  in  the  Appendix  hereto  shall  be  substituted  for  Form  16  in 
Appendix  L.,  which  is  hereby  annulled. 

Ord.  LI.,  ante,  p.  474,  deals  with  the  subject  of  sales  by  the  Court ;  the  new  rules 
vary  the  practice  hitherto  followed  in  several  important  particulars. 
For  the  form  of  the  certificate  of  the  result  of  a  sale,  see  pott,  p.  697. 

OEDEE  LV.    EULE  U. 

19.  In  any  proceeding  before  the  judge  in  chambers  any  party  may, 
if  he  so  desire,  be  represented  by  counsel. 

Only  Mr.  Justice  Kay  and  Mr.  Justice  Chitty  are  in  the  habit  of  hearing  counsel 
in  chambers. 

OEDEE  LV.    EULE  2. 

20.  Sub-sect.  (6)  shall  be  read  as  if  the  words  "any  other  Act 
relating  to  Parliamentary  deposits  "  were  inserted  before  "  for  invest- 
ment "  ;  and  sub-sect.  (7)  shall  be  read  as  if  the  words  "passed  before 
the  14th  of  August,  1855,"  were  omitted. 

The  effect  of  these  alterations  is  to  further  extend  the  jurisdiction  in  chambers. 
It  would  seem  that  the  word  "  or  "  should  have  been  added  before  the  words  "  any 
other,"  &o.  Although  a  proceeding  falls,  strictly  speaking,  within  Ord.  LV. 
r.  2  (7),  the  Court  has  a  discretion  under  Ord.  LXX.  r.  1,  and  will  not  disallow  the 
costs  of  a  petition  where  that  is  a  cheaper  and  more  expeditious  mode  of  proceeding 
than  a  summons  {Se  Sethlehem  and  Bridewell  Eospitala,  30  Ch.  D.  541). 
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Ord.  LV.  OEDEE  LV.     ETJLE  5a. 

21.  Any  mortgagee  or  mortgagor,  whetlier  legal  or  equitable,  or 
any  person  entitled  to  or  haying  property  subject  to  a  legal  or  equit- 
able charge,  or  any  person  having  the  right  to  loreolose  or  redeem  any 
mortgage,  whether  legal  or  equitable,  may  take  out  as  of  course  an 
origuiating  summons,  returnable  in  the  chambers  of  a  judge  of  the 
Chancery  Division,  for  such  relief  of  the  nature  or  kind  following  as 
may  by  the  summons  be  specified,  and  as  the  circumstances  of  the  case 
may  require ;  that  is  to  say, — 

Sale,  foreclosure,  delivery  of  possession  by  the  mortgagor,  redemp- 
tion, reconveyance,  delivery  of  possession  by  the  mortgagee. 

Note. — Add  to  the  heading  of  Ord.  LV.  Part  II.  the  loords  ^^ Fore- 
closure and  Redemption" 

This  rule  effects  a  very  important  alteration  in  the  practice  of  the  Covirt.  The 
result  will  he,  that  in  all  simple  cases  the  whole  proceedings  in  suits  relating  to 
mortgages  will  he  conducted  in  chambers,  and  only  those  cases  will  come  into  Court 
where  questions  of  real  difficulty  have  arisen,  e.^.  disputes  as  to  the  right  to  redeem, 
questions  of  priority,  the  right  to  costs,  &c. 

Compare  Ord.  XVIII.  r.  2,  ante,  p.  688. 

In  a  suit  for  foreclosure  under  the  present  law  the  mortgagee  is  entitled  (1)  If  the 
amount  of  the  debt  and  interest  is  proved,. admitted  or  agreed  at  the  trial,  to  judg- 
ment for  immediate  payment  of  the  whole  amount :  (2)  If  the  amount  is  not  so 
proved,  admitted  or  agreed,  to  an  account  of  what  is  due  to  him  for  principal  and 
interest  in  respect  thereof,  and  to  judgment  for  payment  of  the  whole  amount 
immediately  the  same  is  certified.  But  in  either  case  the  judge  has  a  discretion  to 
allow  time  for  payment.  In  the  order  for  personal  payment  the  costs  will  be 
limited  to  such  as  would  have  been  incurred  if  the  action  had  been  brought  for 
payment  only  of  the  debt  {JParrcr  v.  Lciey  Hartland  S;  Co.,  31  Ch.  D.  42). 

OEDEE  LV.     EULE  5b. 

22.  The  persons  to  be  served  with  the  summons  under  the  last  pre- 
ceding rule  shaU.  be  such  persons  as,  under  the  existing  practice  of  the 
Chancery  Division,  would  be  the  proper  defendants  to  an  action  for  the 
like  relief  as  that  specified  by  the  summons. 

As  to  parties,  see  Fisher  on  Mortgages,  p.  811  el  seq.  ;  Seton,  p.  1050  ;  Daniell, 
•    pp.  1387,  1413 ;  the  general  rule  is  that  all  persons  who  have  an  interest  either  in 
the  right  of  redemption  or  in  the  security  must  be  joined. 

OEDEE  LV.    EULE  10a. 

23.  Upon  an  application  for  administration  or  execution  of  trusts 
by  a  creditor  or  beneficiary  under  a  will,  intestacy,  or  deed  of  trust, 
where  no  accounts  or  insufiicient  accounts  have  been  renderedj  the 
Court  or  a  judge  may,  in  addition  to  the  powers  already  existing, — 

(a.)  Order  that  the  application  shall  stand  over  for  a  certain  time,  and 
that  the  executors,  administrators,  or  trustees  in  the  meantime 
shall  render  to  the  applicant  a  proper  statement  of  their  accounts, 
with  an  intimation  that  if  this  is  not  done  they  may  be  made  to 
pay  the  costs  of  the  proceedings  : 

(b.)  When  necessary,  to  prevent  proceedings  by  other  creditors, 
make  the  usual  judgment  or  order  for  administration,  with  a 
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proviso  that  no  proceedings  are  to  he  taken  under  such  judg-      ord.  LV, 
ment  or  order  without  leave  of  the  judge  in  person.  '— 

Ord  LV.  r.  10,  ante,  p.  491,  autliorized  the  Court  to  dispense  with  an  order  for 
general  administration;  but  in  the  absence  of  such  an  order  it  was  difficult  to  see 
now  creditors  oould  be  hound.     This  sub-rule  (b)  removes  any  objection  on  this 

As  to  the  principles  which  should  guide  the  Court  in  deciding  whether  to  make 
an  order  for  general  administration  or  not,  see  Sc  Wilson,  28  Ch.  D.  457  ;  Re  Blake, 
29  Oh.  D.  913,  both  decided  previously  to  the  new  rule. 

OEDEE  LV.    EULE  15. 

24.  The  proviso  at  the  end  of  Order  LV.  r.  15,  is  hereby  annulled, 
and  the  following  proviso  is  substituted  therefor  : — 

Provided,  that  no  order  for  general  administration  or  for  the  execu- 
tion of  a  trust,  or  for  accounts  or  inquiries  concerning  the  property  of 
a  deceased  person,  or  other  property  held  upon  any  trust,  or  the 
parties  entitled  thereto,  shall  be  made  except  by  the  judge  in  person  : 
Provided  also  that  summonses  under  Eule  3  of  this  Order,  the  object 
of  which  is  to  obtain  the  opinion  of  the  Court  or  a  judge  upon  the 
construction  of  a  document  or  any  question  of  law,  and  any  application 
for  the  appointment  of  a  provisional  liquidator,  and  applications  for 
substituted  service  and  for  service  out  of  the  jurisdiction  shall  be 
brought  before  the  judge  in  person. 

OEDEE  LV.    EULE  17a. 

25.  Any  chief  clerk  shall  have  power  without  any  transfer  of  the 
cause  or  matter  to  take  any  business  of  any  other  chief  clerk,  unless 
the  judge  to  whose  chambers  any  such  chief  clerk  may  be  for  the  time 
being  attached  shall  otherwise  direct. 

OEDEE  LV.    EULE  39a. 

26.  Matters  coming  before  the  chief  clerk  shall,  unless  the  judge 
otherwise  directs,  when  ready  for  hearing,  be  entered  in  daily  lists  and 
taken  in  their  order  on  such  lists ;  and  every  matter  commenced  shall 
be  continued  until  completion,  subject  to  such  adjournments  as  the 
chief  clerk  shall  for  good  cause,  and  upon  such  terms  as  to  costs  or 
otherwise  as  he  shall  think  fit,  consider  necessary. 

OEDEE  LV.    EULE  46. 

27.  Order  LV.  r.  46,  shall  be  read  as  if  the  words  "for  claimants" 
were  inserted  after  the  word  "  advertisement." 

OEDEE  LV.     EULE  46a. 

28.  The  advertisement  for  creditors  shall  be  prepared  and  signed  by 
the  solicitor  of  the  party  prosecuting  the  judgment  or  order ;  and  such 
signature  shall  be  sufficient  authority  to  the  printer  of  the  Gazette  to 
insert  the  same. 
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Ord.  LV.  OEDEE  LV.    EULE  66a. 

29.  The  certificate  shall,  ■when  the  judge  shall  so  direct,  be  prepared 
hy  the  solicitor  of  one  of  the  parties,  who  shall  obtain  an  appointment 
to  settle  the  certificate,  and  shall  give  notice  of  such  appointment  to  the 
other  parties.  No  summons  to  settle  the  certificate  of  the  chief  clerk 
shall  hereafter  be  issued. 

OEDEE  LV.    EULE  74. 

30.  Order  LV.  r.  74,  is  hereby  annulled,  and  the  following  rule 
shall  stand  in  Heu  thereof : — 

Orders  made  in  chambers  to  be  acted  on  by  the  paymaster-general 
shall,  unless  the  judge  otherwise  directs,  be  drawn  up  by  the  registrar; 
but  every  other  order  made  in  chambers  shall,  unless  the  judge  other- 
wise directs,  be  drawn  up  by  the  chief  clerk,  to  whom,  according  to  the 
distribution  of  business,  the  cause  or  matter  in  which  such  order  is 
made  belongs ;  and  all  orders  drawn  up  by  the  registrars  shall  be 
entered  in  the  same  manner  as  orders  made  in  open  Court. 

OEDEE  LV.    EULE  74a. 

31.  In  the  case  of  orders  to  be  drawn  up  by  the  chief  clerks,  as  in 
the  last  preceding  rule  mentioned,  an  order  signed  by  a  chief  clerk,  or 
a  note  or  memorandum  indorsed  on  the  summons  upon  which  any  such 
order  is  made  and  signed  or  initialled  by  a  chief  clerk,  shall  be  suffi- 
cient evidence  of  the  order  having  been  made. 

OEDEE  LVm.     EULE  15a. 

32.  The  time  for  appealing  against  an  order  made  on  the  further 
consideration  of  a  cause,  and  on  the  hearing  of  a  summons  to  vary  the 
certificate  on  which  such  order  is  made,  shall  be  the  same  as  the  time 
for  appealing  against  the  order  on  further  consideration. 

It  had  been  decided  that  though  an  order  on  further  consideration  vaa  a  final 
order,  and  therefore  appealable  any  time  •within  a  year,  yet  an  order  on  further 
consideration,  combined  with  an  order  on  a  summons  to  vary  the  chief  clerk's 
certificate,  wast  interlocutory,  and  therefore  only  appealable  -within  twenty-one 
days  {Cummins  v.  Jfferron,  4  C!h.  D.  787  ;  White  v.  Witt,  5  Ch.  D.  589).  The  new 
rule  abolishes  this  distinction,  and  a  year  wiU  now  be  allowed  in  each  case. 

[The  nine  following  rules,  numbered  Ord.  LIX.  rr.  9 — 17,  apply  only  to  appeals 
to  the  Queen's  Bench  Division,  and  other  inferior  Courts  of  record  of  civil  jurisdic- 
tion, in  all  proceedings  other  than  proceedings  in  bankruptcy.] 

OEDEE  LXV.     EULE  6a. 

42.  A  plaintiff  ordinarily  resident  out  of  the  jurisdiction  may  be 
ordered  to  give  security  for  costs,  though  he  may  be  temporarily  resi- 
dent within  the  jurisdiction. 

This  rule  very  properly  reverses  the  practice  laid  down  in  Sedondo  v.  Chaytor, 
i  Q.  B.  D.  453,  and  Ebrard  v.  Gassier,  28  Ch.  D.  432.  The  old  rule  frequently 
worked  gross  injustice. 
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OEDEE  LXV.    EULE  19a.  Ord.  LXV. 


43.  The  following  waxrants  in  the  office  of  the  taxing  masters  of  the 
Chancery  Division  shall  be  abolished :  Warrant  on  leaving,  warrant  to 
bring  in,  and  warrant  to  tax. 

This  and  the  remaining  seven  rules  relate  to  the  taxation  of  costs,  and  make 
alterations  in  various  important  particulars. 


OEDEE  LXV.    EULE  19b. 

44.  Within  seven  days  from  the  date  of  the  passing  of  an  order 
directing  a  taxation  of  costs,  the  solicitor  having  the  conduct  of  the 
order  shall  leave  at  the  office  of  the  proper  taxing  master  a  copy  of  the 
order,  and  (annexed  thereto)  a  statement  containing  the  names  and 
addresses  of  the  parties  appearing  in  person,  and  of  the  solicitors 
representing  the  several  parties  to  the  cause  or  matter  who  do  not 
appear  in  person,  and  the  names  and  the  nature  of  the  interest  of  the 
parties  represented  by  each  solicitor. 

OEDEE  LXV.    EULE  19o. 

45.  On  the  copy  order  beiog  left  a  notice  of  an  appointment  to  pro- 
ceed with  the  taxation  shall  forthwith  be  issued  by  the  taxing  master 
to  the  solicitor  having  the  conduct  of  the  order,  and  a  copy  of  such 
order  shall  be  sent  by  post  by  the  solicitor  having  the  conduct  of  the 
order  to  the  solicitors  of  such  of  the  parties  as  the  taxing  master  shall 
direct. 

OEDEE  LXV.    EULE  19i). 

46.  At  the  time  mentioned  in  the  notice  the  taxing  master  shall 
appoint  a  time  within  which  the  bills  of  costs  (with  aU  necessary  papers 
and  vouchers)  shall  be  left  at  his  office,  and  he  shall  give  aU  requisite 
directions  for  the  conduct  of  the  taxation  pursuant  to  Eegulation  (27) 
of  this  Order. 

OEDEE  LXV.     EULE  19e. 

47.  The  taxation  shall  if  possible  be  continued.without  interruption 
till  completed,  but  if  adjourned  for  any  reason  notice  of  the  adjourn- 
ment shall  be  sent  by  the  taxing  master  by  post  to  any  solicitor  not 
present  at  the  time  of  the  adjournment  whose  attendance  he  may 
desire  at  the  next  appointment. 

OEDEE  LXV.    EULE  19f. 

48.  In  cases  in  which  the  solicitors  leave  their  biQs  with  the  proper 
papers  and  vouchers  and  with  the  copy  order  as  above  mentioned,  the 
taxing  master  may,  if  he  shall  think  fit,  forthwith  issue  a  notice  as  in 
these  rules  provided,  fixing  a  time  at  which  the  taxation  shall  be 
proceeded  with. 
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Ora.  LXV.  OEDEE  LXV.    EULE  19a. 

49.  Any  solicitor  wlio  shall  fail  to  leave  Ms  bills  of  costs  (-with  the 
necessary  papers  and  voueliers)  within  the  time  or  extended  time  fixed 
by  the  taxing  master  for  that  purpose,  or  who  shall  in  any  way  delay 
or  impede  the  taxation  shall,  unless  the  taxing  master  otherwise 
directs,  forfeit  the  fees  to  which  he  would  otherwise  be  entitled  for 
drawing  his  bill  of  costs  and  for  attending  the  taxation,  and  the 
taxing  master  may  also,-  if  he  shall  think  fit,  exercise  all  or  any  of  the 
powers  vested  in  him  by  Eegulations  (28)  and  (5S)  of  this  Order. 

OEDEE  LXV.    EULE  19h. 

50.  In  every  bill  of  costs  the  professional  charges  shall  be  entered 
in  a  separate  column  from  the  disbursements,  and  every  column  shall 
be  cast  before  the  bill  is  left  for  taxation. 

(Signed)         HAXSBUET,  C. 
OOLEEIDGE,  C.J. 
ESHEE,  M.E. 
JAMES  HANNEN. 
NATH.  LINDLEY,  L.J. 
EDW.  EEY,  L.J. 
C.  E.  POLLOCK,  B. 
H.  MANISTY,  J. 
Becemher  18,  1885. 
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APPENDIX. 


FOEM  1. 

APPENDIX  L.    No.  29. 

Consent  to  act. 

I,  A.  B.,  of  ,  hereby  consent  to  act  as  a  trustee  of  the 

[describe  the  instrument]' 

(Signed)  A.  B. 

1,  C  D.,  of  ,  solicitor,  hereby  certify  that  the  above- 

written  signature  is  the  signature  of  A.  B.,  the  person  mentioned  in 
the  above-written  consent. 

(Signed)  C.  D. 


FORM  2. 
APPENDIX  K.    No.  16. 

Certificate  of  Remit  of  Sale. 

In  the  High  Court  of  Justice, 
Chancery  Division. 
1,  A.  B.,  ,  of  ,  auctioneer,  the  person  appointed  to  sell 

the  estate  comprised  in  the  particulars  hereinafter  referred  to,  hereby 
certify  as  follows : 

1.  I  did  at  the  time  and  place,  in  the  lots  and  subject  to  the  condi- 
tions specified  in  the  said  particulars  and  conditions  of  sale  hereto 
annexed  and  marked  A.,  put  up  for  sale  by  auction  the  estates 
described  in  the  said  particulars. 

The  result  of  the  sale  is  truly  set  forth  in  the  bidding  paper  hereto 
annexed  and  marked  B. 

2.  I  have  received  the  sums  set  forth  in  the  fourth  column  of  the 
schedule  hereto  as  deposits  from  the  respective  purchasers  whose 
names  are  set  forth  in  the  second  column  of  the  said  schedule  opposite 
the  said  sums  in  respect  of  their  purchase-money,  leaving  the  sums  set 
forth  in  the  fifth  column  of  the  said  schedule  due  in  respect  thereof. 
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The  Schedule  above  referred  to. 


No.  of  Lot. 


Name  of 
Purchaser. 


Amount  of 
Purchase-Money. 


Amount  of 
Deposit  received. 


Amount 
remaining  due. 


(Signed) 


A.B., 


Auctioneer. 


To  the  best  of  my  belief  the  above  certificate  is  correct. 
'  (Signed)  C.  D. 

The  solicitor  for 
the  party  having  the  conduct  of  the 
above-mentioned  sale. 


EXAMINEES'  EEES. 

£    s.    d. 

1.  Upon  giving  an  appointment  to  take  an  exami- 
nation       1     1     0 

2.  For  the  examiner's  clerk 0     2     6 

3.  Eor  each  hour  or  part  of  an  hour  occupied  in  an 
examination  within  three  miles  from  the  principal 
entrance  of  the  Eoyal  Coirrts  of  Justice 0  10     6 

4.  For  each  day  of  six  hours  or  part  of  a  day 
occupied  in  an  examination  beyond  three  miles 
from  the  principal  entrance  of  the  Eoyal  Courts 

of  Justice 5     5     0 

5.  For  the  examiner's  clerk,  where  an  examination 
occupies  more  than  three  hours  (in  addition  to 

Fee  No.  2)  per  day    0    2     6 

The  party  prosecuting  the  order,  or  his  solicitor,  shall  also  pay  all 
reasonable  travelling  and  other  expenses,  including  charges  for  the 
room  (other  than  the  examiner's  chambers)  where  the  examination  is 
taken. 

Note. — ^The  fees,  Nos.  1  and  2,  shall  be  paid  by  the  party  pro- 
secuting the  order,  or  his  solicitor,  at  the  time  of  obtaining  the 
appointment,  and  may  be  retained  by  the  examiner  and  his  clerk, 
respectively,  whether  the  examination  is  taken  or  not.  The  other 
fees  shall  be  paid  so  soon  as  the  examination  has  been  concluded, 
together  with  any  travelling  or  other  expenses  as  above  mentioned. 
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ABATEMENT, 

Abated  cause  to  be  struck  out,  353. 

No  plea  or  defeuQg  to  be  pleaded  in,  365. 

Proceedings  not  to  abate  if  cause  of  action  survive,  350. 

Entry  of,  in  cause  book,  353. 

ABSCONDING  DEFENDANT, 

Power  to  arrest  defendant  intending  to  go  abroad,  190,  665. 

ACCEPTING  SERVICE,  316. 

ACCOIINTAIIT, 

Assistance  of,  may  be  obtained,  493. 
Costs  of  employing,  548. 

ACCOUNTANT-GENERAL, 
Office  abolished,  204,  205. 

ACCOUNTING  PARTY, 
Charging,  399. 

ACCOtTNTS,  397-^00. 

May  be  directed  at  any  time,  397. 

Special  directions  as  to  mode  of  taking,  398. 

Bill  of  costs  included  in,  554. 

Verification  of,  398. 

Cross-examination  on,  399. 

Just  allowances,  399. 

Delay  in  taking,  397,  400. 

Jurisoiction  as  to,  assigned  to  Chancery  division,  263  ;  where  writ  indorsed 

for,  or  indorsement  involves  taking,  305,  332. 
Reference  of,  to  referees,  268  ;  to  district  registrar,  271. 

ACKNOWLEDGMENTS, 

For  the  purpose  of  enrolling  deeds  taken  before  Clerk  of  Enrolments,  508  ; 

searches,  510. 
Of  right  to  production  of  deeds,  112. 

ACT  OF  PARLIAMENT.    [See  Statute.] 

ACTION, 

Interpretation  of  word,  305. 

Costs  of,  539  ;  where  for  insignificant  amount,  271. 

Form  and  commencement  of,  305;  assignment  of,  to  judge,  281,  312. 

Transfer  and  consolidation  of,  463  et  aeq. ;  where  two  are  instituted  for 

same  matter,  466. 
Withdrawal  or  discontinuance  of,  373. 
Railway  company,  against,  stay  of,  171. 

ACTUARY, 

Assistance  of,  may  be  obtained,  493  ;  fees  of,  556. 

ADDITION, 

Of  plaintiffl  by  Court  or  judge,  333. 

ADDITIONAL  JUDGE, 
Of  Court  of  Appeal,  278. 

ADDRESS  FOR  SERVICE,  ..„„„„,.      ,  •  ..^  • 

To  be  indorsed  on  writ  by  solicitor  for  plamtifE,  309  ;  by  plamtiff  m  person, 

310  ;  by  soKcitor  for  defendant,  323 ;  by  defendant  in  person,  324. 
Where  writ  issues  out  of  district  registry,  310. 

ADJOURNMENT, 
Of  action,  418. 
In  chambers,  484,  501. 
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ADMINISTRATION, 

Action  for,  assigned  to  Chancery  division,  263  ;  parties  to,  342 — 347. 

Execution  of  trusts,  342. 

Priorities  of  secured  and  unsecured  creditors,  280,  281. 

Summons  for,  488 — 491. 

Under  Bankruptcy  Act,  1883 ..  281. 

ADMINISTEATOE.     [See  Exeootoe.] 

ADMISSIONS,  394—397. 
Of  facts  on  notice,  395. 
Of  documents,  395  ;  filing  of,  524. 
Judgment  on,  395,  396. 
Of  case  of  other  party,  394. 
Costs  occasioned  by  refusal  to  make,  395. 
Signature  of,  396. 

"  ADVERSE  LITiaATION," 

Meaning  of,  in  Lands  Clauses  Act,  43. 

ADVERTISEMENTS, 

For  creditors  and  claimants,  499  ;  persons  not  claiming  in  time  fixed,  how 

far  excluded,  499,  502. 
By  executors,  101. 

Petition  to  confirm  scheme  under  Railway  Companies  Act,  1867 . .  174. 
Notice  in  lieu  of  service  by,  316. 

ADVICE  OE  COURT, 

May  be  applied  for  by  trustees,  &c.,  102  ;  practice  on  petition  for,  482 ; 
allowanoes  to  solicitors,  647. 

AFFIDAVITS,  433—441. 

Chambers,  in,  438,  439. 

Counsel's  fees  for  settling,  551. 

Cross-examination  upon,  427,  433,  440. 

Documents,  as  to,  386. 

Evidence  by,  422 ;  on  motion,  petition,  or  summons,  433  ;  printing,  441, 
562. 

Funds  in  Court,  interest  on,  220. 

Of  no  incumbrances,  30. 

Of  no  settlement,  30,  230,  231. 

Of  service,  440,  565. 

Swearing  of,  in  England  and  abroad,  434,  435  ;  before  solicitor  of  party, 
iusufEoient,  438. 

Reserved  biddings,  475. 

Result  of  sale,  476. 

Several  deponents,  647. 

Scandalous  matter  in,  437. 

Trustee  Relief  Act,  imder,  50,  52,  53. 

Increase,  of,  545. 

Withdrawal  of,  not  allowed,  427. 

Trial  on,  439—441. 

How  intituled,  433. 

Must  be  confined  to  facts  within  witness's  own  knowledge,  except  on  inter- 
locutory applications,  434. 

Reply,  in,  440. 

How  drawn  up,  436. 

Filing,  436,  438  ;  on  interlocutory  applications,  439. 

Description  of  deponents,  436. 

Alteration  in,  437.    ' 

Defective  or  irregular,  may  be  received,  437. 

Blind,  &c.,  person,  of,  437. 

Ex  parte  application,  on,  438  ;  motion  or  petition,  433. 

Office  copies,  and  generally  as  to,  560,  661. 

AFFIRMATIONS,  435. 
AGENCY,  .    • 

Business,  costs  of,  may  be  taxed,  6,  8  ;  allowanos  for  correspondence,  550. 
A&REEMENT, 

Cancellation  of,  263. 

Costs,  as  to,  20—23. 

Solicitor,  by,  as  to  cause  to  be  in  writing,  274, 
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ALLOWANCE, 

Of  property  or  income  of  property,  when  Toa-die  pendente  lite,  470. 

Just,  to  be  made  in  taking  aoooimts,  ■without  special  directions,  399 . 
ALTERATION, 

"When  allowed  in  biU  of  costs  after  delivery,  8. 

AMENDMENT,  377—381. 
Costs,  379,  381. 
Of  judgment  or  order,  380. 

Of  indorsement  or  pleadings,  377  ;  by  adding  parties,  336,  337 ;  by  pleading 
matters  arising  pendmg  the  action,  370 ;  in  lieu  of  new  assignment, 
370  ;  on  appeal,  610,  511. 
Of  proceedings  not  in  compliance  with  rules,  666.  ' 

Time  for,  378,  379  ;  written  or  printed,  379. 
DisaUowanoe  of,  378,  379. 

ANSWER, 

By  affidavit,  to  interrogatories,  386  ;  exceptions,  not  to  be  taken  to,  386  ; 

order  for  further  answer,  386. 
Sufficiency  of,  determined  on  motion  or  summons,  386. 
Part  of,  may  be  used  as  evidence  at  trial  of  action  or  issue,  393. 

ANSWERING  PETITION, 

In  name  of  Seniov Registrar,  634. 

ANTICIPATION, 

Release  of  restraint  on,  119,  120. 

APPEAL,  509—518. 

Amendments,  511. 

Banlruptcy,  in,  514. 

Chambers,  from,  266,  267. 

Consent  order,  from,  265. 

Costs,  as  to,  265. 

Costs  of,  511. 

Court  of,  252,  253,  509 ;  constitution  and  jurisdiction  of,  252,  278,  287. 

Cross  appeal,  512. 

District  registry,  from,  408. 

Entering,  513. 

Evidence  allowed  on,  511. 

Judgment  on,  in  favour  of  non- appealing  party,  511. 

Inferior  courts,  from,  282. 

Interlocutory  orders  from,  282,  515. 

Lunacy,  in,  263. 

None,  in  what  cases,  265,  510. 

Notice  of,  510,  511,  513. 

Order  made  ex  parte,  from,  514  ;  from  part  of  order,  509. 

Printing  evidence,  515. 

Regulation  of  practice  of,  286. 

Security  for  costs  of,  515,  516. 

Stay  of  proceedings  pending,  617,  518. 

Time  for,  514,  515. 

Who  may,  510. 
APPELLATE  JURISDICTION  ACT,  1876.. 286. 

APPEARANCE, 

Order  as  to,  322—326. 
Defavdt  of,  326—330  ;  at  trial,_417. 
Of  third  party  served  with  notice,  348. 
Of  mortgagees,  trustees,  &o.,  under  Lands  Clauses  Act,  42. 
SoUoitor  undertaking  to  enter,  and  failing,  324. 
Time  for,  325  ;  where  defendant  out  of  jurisdiction,  322. 
Unnecessary,  in  Court  or  in  chambers,  costs  occasioned  by,  347  ;  rule  as  to 
offer  of  thirty  shillings  costs,  552;  costs  of  separate  proceedings,  547,548. 

APPOINTMENT, 

Of  persons  to  represent  estate,  generally,  345—347. 
Power  of,  how  to  be  executed,  99. 

APPORTIONMENT,  »       ^    v  oo 

Conditions  of  re-entry,  of,  provision  for,  99,  113  ;  of  rent-charge,  99. 
Of  fund,  493. 

ARBITRATION, 

Powers  of  Court  as  to,  268. 
M.  ^Y  , 
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ARRANGEMENT, 

Under  Railway  Companies  Act,  1867 . .  169. 

ARREARS  OP  RENT, 

Claima  in  respect  of,  353. 
ARREST.     [See  Impbisonhent.] 

Privilege  from,  of  officers,  attendants,  suitors,  and  witnesses,  188. 

Of  defendant  intending  to  go  abroad,  190,  565. 

ASSESSOR, 

Trial  with,  419. 

ASSETS, 

Distribution  of,  by;  executor,  100,  101. 

ASSIZES,  261. 

Trial  of  cbancery  actions  at,  415. 

"  ASSIGNEE," 

Meaning  of,  in  Solioitors  Act,  1843.  .4,  5. 

ASSIGNMENT.    [&e  Teauseee.] 

Of  action  to  division,  311 ;  to  judge,  of  chancery  action,  312. 
Of  debts  and  ohoses  in  action,  258,  259. 
By  one  to  himseU  and  another,  100,  122. 

ATTACHMENT,  188,  189,  455. 
Writ  of,  455. 

Of  solicitor  imdertaking  to  appear  and  not  appearing,  324. 
Eor  not  answering  interrogatories  or  making  discovery,  392 ;  after  service 

on  solicitor,  392. 
Referee  not  to  have  power  of,  420. 
Non-payment  of  money,  for,  188,  189. 

ATTACHMENT  OE  DEBTS,  455—458. 

What  debts  attachable,  456.' 

Issue  of  execution  against  garnishee,  457. 

Third  party  interested,  457. 

Costs,  458. 
ATTENDANCE 

At  chambers,  498,  499  ;  unnecessary,  553 ;  default  in,  650. 

Of  witnesses  out  of  jurisdiction,  compelled,  303. 

ATTORNEY, 

Powers  of,  122,  130. 

ATTORNEY-GENERAL, 
Must  sign  writ  when,  305. 
Represents  Crovm  in  actions  to  perpetuate  testimony,  430. 

ATTORNEYS  AND  SOLICITORS  ACT,  1870..  19. 

AUDIT  OEEICE, 

Documents  to  be  sent  to,  238. 

audit!  querelI, 

Proceedings  by,  abolished,  451. 

AUTHORITY  TO  SUE, 

Next  friends  and  relators  to  give,  305,  339. 

Solicitor  to  declare  whether  writ  was  issued  by  his  authority,  314. 

Stay  of  action  for  want  of,  314. 

BANK  OF  ENGLAND, 

To  receive  dividends  on  securities,  &c.,  to  account  of  Paymaster- General, 

206,  207. 
Bound  by  vestiog  orders  made  under  Trustee  Acts,  66,  75,  92. 
Duty  of,  on  service  of  affidavit  and  filed  notice,  460. 
Indemnity  to,  under  Chancery  Eunds  Act,  207. 

BANKRUPTCY, 

Administration  in,  281. 

Trustee  in,  not  to  join  actions  in  other  capacity  without  leave,  354 . 

Effect  of,  on  action,  350,  seq. 

BANKRUPTCY  ACT,  1883, 
Administration  under,  281. 

"BARE  TRUSTEE,"  107. 
Married  woman,  107. 


INDEX.  691 

BENEFICIARIES, 

Improperly  joined,  costs,  335. 
BIDDINGS, 

Not  to  te  opened  on  sales  by  the  Ooxirt,  475 
BILL,- 

Of  o^tS'^^— 15-     ISee  Costs,  Taxation]  ;  alteration  of,  8 ;  form  of,  5  ;  im- 

BILLS  OF  SALE  ACTS, 

Masters  to  act  as  registrar  under,  523. 
BLIND  PERSONS, 

Affidavits  by,  437. 
BOOKS  OF  ACCOUNT, 

When primd  facie  evidence,  398. 
BUILDrN-GS, 

Expenditure  on,  under  Lands  Clauses  Act,  29. 

CALENDARS, 

Of  documents  to  be  kept,  522  ;  of  entries,  632. 
CANCELLATION- 

Of  deeds,  assigned  to  Chancery  Division,  263. 
"CAPITAL  MONET," 

Under  Settled  Laud  Act,  investment  of,  143,  144,  145. 
CASH, 

Under  control  of  Court,  105,  368,  369. 
"CAUSE," 

Interpretation  of  word,  276. 
CAUSES  OF  ACTION, 

Joinder  of,  353  ;  survival  of,  350. 

CENTRAL  OFFICE,  291,  519—531. 
Control  of,  292. 
Business  of,  292,  519. 
Practice  Rules,  526 — 531. 

CERTIFICATE, 

Of  chief  clerk,  604—606.     [See  Chief  Clkek.] 
Of  acknowledgments,  292. 

CESTUI  QUE  TRUST.     [&«Tet7Stee.] 

Parties  in  suits  by  and  against,  rules  as  to,  335. 
CHAMBERS, 
Gejtekaxlt,  482—485. 
In  Chanceet  Division,  485 — 507. 
Accounts  and  inquiries,  summons  to  proceed  with,  496. 
Adjournments  into  Court  and  vice  verad,  484,  492. 
Administration,  by  summons  in,  of  personal  estate,  real  estate,  or  trust, 

489,  490. 
Advertisements  for  purposes  of  proceedings  in,  499,  seq. 
Affidavits  in,  438,  439. 

Appeal  from  order,  made  by  judge  in,  266,  267. 
Attendances  in,  498,  499. 
Business  to  be  done  in,  485 — 488. 
Chief  clerk  in,  492.     [See  Ohiei'  Oieek.] 

Claimants  not  coming  in  to  prove  claims  in,  when  excluded,  499. 
Costs  of  proceedings  in,  499,  501,  502,  643  ;  special  allowances,  547  ;  of  un- 
necessary proceedings  in,  652,  663 ;  where  one  party  makes  default, 
484,  650. 
Evidence  in,  490,  492  ;  by  affidavit,  438,  439. 
Counsel,  costs  of,  561. 

Further  consideration  of  cause  in,  484,  487,  606. 

Judge  sitting  in,  jurisdiction  and  powers  of,  485,  seq. ;  may  be  seen  per- 
sonally, 492,  605. 
Orders  made  in,  how  registered  and  drawn  up,  507. 
Originating    summons,    in,    for   specific    relief  without    administration, 

488—491  ;  form,  &c.,  of,  494,  495. 
Charitable  Trusts  Act,  imder,  491. 

Y  y2 
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CHAMBERS— oontimied. 

Experts,  assistance  of,  in,  493,  494. 

Infants,  proceedings  relating  to,  495. 

Documents  to  be  left  at,  496. 

Summons  book,  498. 

Creditors,  claims  by,  in,  499,  seq. 

Course  of  proceeding  in,  497. 

Classification  order  in,  498. 

Proceeding  in,  exports,  483  ;  under  judgment  or  order,  496  ;  during  vaca- 
tion, 636. 

Process  of  contempt,  493. 

Register  of  proceedings  in,  to  be  kept,  607. 

Solicitor  may  be  uomiaated  to  appear  for  a  class  in,  498  ;  or  a  distinct 
solicitor  may  be  nominated,  499. 
-  Summons  iu,  483—486  ;  originating,  488 — 491,  494,  495. 

Witnesses,  examination  of,  in  proceedings  in,  492,  493. 

CHAlSrCELLOE.    [See  Lobd  Chaitoelioe.] 

CHANCERY  DIVISION, 
Business  assigned  to,  263. 
Constitution  of,  262. 
Jurisdiction  of,  263. 

CHANCERY  EUNDS  ACT,  1872..  203;  rules  under,  208. 

CHANCERY  EUNDS  AMENDED  ORDERS,  1874,  rr.  5— 11.. 53,  211. 

CHANGE  OF  PARTIES  BY  DEATH,  &o.,  360—353. 

CHARGE, 

Jurisdiction  for  raising,  assigned  to  Chancery  Division,  263. 

CHARGING  ORDER, 

On  stock  or  shares,  468  ;  stop  order,  -vrhere  in  hands  of  Paymaster-General, 
461 ;  effect  of,  when  made  absolute,  459  ;  for  costs  under  the  statute, 
16—18. 

CHARITABLE  TRUSTS  ACT,  1863  (16  &  17  Viot.  o.  137),  94. 
CHARITIES, 

Charity  Commissioners'  sanction  necessary  to  all  applications  not  in  a  matter 
or  suit  actually  pending,  51 ;  when  dispensed  with  on  payment  out  xmder 
Lands  Clauses  Act,  30. 
Moneys  of,  payment  into  Court  under  Trustee  Relief  Acts,  61. 
New  trustees  of,  how  appointed,  79  ;  under  Charitable  Trusts  Acts,  79,  94, 
491. 

CHEQUES, 

Outstanding,  240  ;  payment  out  of  Court  by,  603. 

CHIEF  CLERKS,  492,  493. 

Certificate  of,  604  ;  form  of,  604 ;  when  binding,  505 ;  summons  to  vary, 

506,  606  ;  filing,  524. 
Examination  of  witnesses  before,  493. 

CHILDREN.     [See  Infants.] 
CHOSES  IN  ACTION, 

Orders  made  under  Trustee  Acts  respecting,  62. 

Assignment  of,  268,  259. 

CHRISTMAS  DAY,  a  dies  non,  637. 

CIRCUITS,  261. 

CITY, 

Service  on  inhabitants  of,  318. 
CLAIM, 

Chambers,  in,  499,  seq. 

Who  may  appear  on,  against  estate,  347. 
CLASS, 

Appointment  of  person  to  represent,  336,  342  ;  in  chambers,  498. 
CLERICAL  ERRORS,  223,  380. 

CLERKS, 

Fees  to  barristers',  560. 
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CLOSE  OF  PLEADINGS,  370. 

Last  pleading  to  be  deemed  to  be  denied,  376. 
COLONIES, 

AfBdavits,  &o.,  how  sworn  in,  435. 

COMMISSIONER, 

For  acknowledgments  by  married  women,  300. 
Foe  examination  op  witnesses,  423. 
Op  oaths,  272  ;  appointment  of,  273. 

COMMITTEE  OF  LUNATIC, 

Consents  by,  as  to  procedure,  339.     [&«  Lunatic] 

Powers  vested  in  lunatic  may  be  exercised  by,  under  the  direction  of  the 
Lord  Chancellor,  80. 

COMMON  LAW, 

Legal  right  to  be  recognized  in  all  cases,  257. 
Equity  to  prevail  where  conflict,  260. 

COMPANY, 

Enforcing  judgment  against,  452. 
Discovery  in  aid  of  execution  against,  452. 
Shareholders  in,  execution  against,  450. 

Indemnified  fot  acting  on  orders  made  under  Trustee  Acts,.  75. 
Officer  or  member  of,  may  be  interrogated,  384,  385. 
Service  on,  318,  319. 

Winding-up  of,  rule  as  to  secured  and  unsecured  creditors,  279 ;  transfer, 
after  order  for,  465. 

COMPENSATION, 

Under  Lands  Clauses  Act,  33. 

COMPOUNDING  PENAL  ACTION, 
Leave  for,  471. 

COMPROMISE, 

Solicitor,  by,  not  to  be  binding  unless  reduced  into  writing,  274. 

CONCURRENT  WRITS,  314. 

CONDITION  PRECEDENT, 
To  be  pleaded  when,  358. 

CONDUCT  OF  PROCEEDINGS, 

Applications  as  to,  to  be  made  in  chambers,  488. 

May  be  taken  from  plaintiff  and  given  to  any  person,  343 ;  for  delay  in 

prosecuting  decree,  399,  400. 
Of  sale,  470,  475. 
Where  two  or  more  suits  for  same  matter,  343. 

CONDUCT  MONEY,  424. 

CONFESSION, 

Of  defence  arising  pending  the  action,  370,  371. 

CONFIRMATION, 

Of  scheme  under  Railway  Companies  Act,  1867. .  173. 

CONFLICT  OF  LAW  AND  EQUITY, 

Matters  of  substantive  law,  260. 
Matters  of  practice,  260. 

CONSENT, 

Of  next  friend,  &o.,  to  action,  339. 

Procedure,  as  to,  may  be  given  on  behalf  of  persons  under  disability,  339. 

CONSEISTT  ORDER, 
No  appeal  from,  265. 

CONSOLIDATION, 

Of  causes  or  matters,  367,  465,  466. 
Of  mortgages,  115. 

CONTEMPT, 

Imprisonment  for,  188. 


694 


INDEX. 


CONTINUATION  OF  PEOCEEDINGS,  351,  352. 

CONTEACT, 

Cancellation  of,  263. 

What  stipulations  are  of  the  essence  of,  rules  of  equity  to  prevail,  259. 

Specific  performance  of,  assigned  to  Chancery  Division,  263. 

Meaning  of,  in  Married  Women's  Property  Act,  1882.  .200. 

Completion  of,  after  death  of  vendor,  110. 

How  pleaded,  359,  360. 

CONTKIBUTION, 

Claim  for,  by  defendant  against  stranger,  347  ;  against  co-defendant,  350. 

CONVERSION, 

Equitable,   of  purchase-money  under  Lands  Clauses  Act,  28,  36  ;  under 
Partition  Act,  1868 . .  182. 

CONVEYANCES, 

Costs  of,  under  Lands  Clauses  Act,  45  ;  taxation,  46  ;  form  of,  45. 

CONVETANCINa  ACTS,  1881..  109;  1882..  127. 

Applications  under,  hoTV  made,  124;  C.  A.  1882.  .127. 

CONVEYANCING  COUNSEL  OE  THE  COURT,  476,  477. 
Costs  of  private  counsel  settling  drafts  in  addition  to,  546. 
Fees  of,  476,  651. 

COPIES, 

Order  as  to,  561,  seq. 
For  use  of  paymaster,  221. 
Pleadings,  of,  for  use  of  judge,  417. 
Costs  of,  551,  662. 

COPYHOLD  ACTS, 

Applications  under,  487. 
Lodgment  in  Court  xmder,  225. 

COPYHOLDS, 

Vesting  orders  of,  under  Trustee  Act,  76. 

CORPORATION, 

Issue  of  execution  against,  452 ;  service  of  writ  upon,  318  ;  discovery  from, 
384,  386. 

COSTS.     ISee  Solioitoe,  Taxation.] 

Order  as  to,  639—561  ;  application  of  former  practice,  557. 

Action  for,  not  to  be  commenced  till  a  month  after  delivery  of  bill,  except  by 

leave,   1,  3  ;   pleading  non-delivSry  of  bill  to,  4  ;  restrained  pending 

taxation,  2. 
Action,  of  the,  639,  640. 
Where  sums  under  20Z.  are  recovered,  271. 
For  not  making  admissions,  395. 
Misjoinder,  333. 
Prolixity,  scandal,  &o.,  361. 
Improper  attendances,  498,  499,  552,  663. 
Discontinuance,  373,  374. 
Agreement  as  to,  7,  19 — 24. 
Amendments,  379,  381,  655. 
Appeal  as  to,  265,  266. 
Appearances,  unnecessary,  478,  552,  553. 
Bill  of,  1 — 15.    [See  Bill  oe  Costs.] 
Bond  given  as  security  for,  542. 
Chambers,  in,  650. 

Charging,  on  property  preserved  or  recovered,  16 — 18. 
Counsel,  of,  in  chambers,  651  ;  of  conferences,  559  ;  settUug  affidavits,  561 ; 

two  or  more,  559  ;  refreshers,  559,  560  ;  clerks,  660. 
Creditors  proving,  of,  501,  602,  503. 
Day,  of  the,  payable  on  adjournment,  417,  418. 
Discontinuance,  on,  373,  374. 
Evidence,  of,  what  allowed,  648,  seq. 
Guardian  ad  litem,  of,  544. 
Improper  and  unnecessary  matter,  of,  552,  553. 
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COSTS— <!miimied. 
Interest  on,  15. 
Issues,  of,  540. 
Jury  trial,  of,  539. 
Lands  Clauses  Act,  under,  38 — 44. 
Neglect,  &o.,  of  soKoitor,  occasioned  by,  541,  643. 
Next  friend,  of,  338. 
Partition  suit,  in,  183. 

Party  and  party,  wliat  allowed  as  between,  655. 
Pauper  suits,  in,  341. 

Payment  into  Court  by  defendant,  where,  367. 
Persons  made  parties  for,  334. 
Prolix  endorsement  of  writ,  306. 

Revival  of  order  for  payment  of,  24.  • 

Scale  of,  543. 
Security  for  future,  may  be  taken  from  client  by  solicitor,  24 ;  of  taxation,  5 ; 

when  required  from  plaintiff,  641,  642 ;  from  petitioner,  642 ;  from 

appeUaut,  515,  516. 
Set-oft  of,  by  taxing-master,  553. 
Settled  Land  Act,  1882,  under,  150. 
Settled  property,  payment  of,  out  of,  151. 
Severing  in  defence,  of,  547,  548. 
Shorthand  notes,*  of,  549,  550. 

Solicitor's  lien  for,  17,  18  ;  not  to  interfere  with  set-off,  845. 
Spiecial  allowances,  547,  seq. 
Vendor  and  Purclmser  Act,  under,  108. 
Vary  investment,  application  to,  369. 
Taxation  of,  1—15,  546,  646.     [S«e  Taxation.] 
Trustee  Acts,  under,  87,  88. 
Trustee  Relief  Acts,  under,  54 — 56. 

COUNSEL, 

Addresses  of,  on  trials,  418. 
Conveyancing,  476,  477. 
Costs  of,  551,  557—560. 

Signature  of,  to  pleadings,  not  necessary,  356  ;  to  petition  under  22  &  23 
Vict.  0.  35..  102. 

COUNTERCLAIM,  333,  355,  362—364. 
Dismissal  of  action  not  to  aflect,  364. 
Exclusion  of,  364. 
Reply  to,  364,  370. 
Third  party  introduced  by,  364,  365. 
Jurisdiction  of  inferior  coiirts  on,  303. 

COUNTIES  PALATINE,  253,  276. 

COUNTY  COURTS,  ,     ^    ^     •„  v  ^  »  .  =o 

Jurisdiction  of,  under  Legacy  Duty  Act,  52  ;  under  Trustee  Behet  Act,  5i ; 
Trustee  Act,  79  ;  Partition  Act,  184. 

COUNTY  COURTS  ACT,  1867 . .  271. 

COURT, 

Examiners  of  the,  430 — 433. 
Inferior,  jurisdiction  of,  274,  276. 

COURT  OF  APPEAL,  287,  509—518. 
Sittings  of,  282. 

COURT  FEES,  669,  eeq. 

COURT  ROLLS, 

Of  manor,  inspection  of,  391. 

CREDITORS, 

Administration  order  may  be  obtained  by,  on  summons,  489. 

Advertisements  for,  by  executors,  101  ;  in  administration  action,  499,  600. 

Against  land  deUvered  in  execution,  178. 

Claims  by,  499—503. 

Costs  of,  proving  debts,  501,  502. 

Cross-examination  of,  on  affidavit,  427. 

Secured  and  unsecural,  priorities  of,  279,  280. 
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CROSS-APPEALS, 
Not  necessary,  512. 

CROSS-EXAMINATION, 

Expense  of  production  of  deponent  for,  4i0,  441. 

On  affidavits,  427,  428,  433,  500  ;  of  aooounting  party,  399. 

CURTESY, 

To  be  deemed  to  arise  under  settlement,  167. 

CUSTODY  OF  INFANTS  ACT  (36  &  37  Vict.  c.  12),  97. 

DAMAGES,  421. 

DAYT  costs  of,  417,  418. 

Day  to  show  cause,  whether  allowed  to  infant  defendant,  78. 

DEATH, 

Change  of  parties  hy,  350. 

DEBTORS  ACT,  1869 . .  187 ;  1878 ..  189. 

DEBTS.     ISee-AxusmasmAxios,  Ceeditob.] 

Action  for,  -with  specially  indorsed  writ,  308,  309. 

Attachment  of,  455 — 458. 

Charge  of,  authorises  sale  by  devisees  or  executors,  99. 

Imprisonment  for,  187 — 189. 

Interest  on,  503,  504. 

Proving,  in  administration  suit,  499 — 503. 

DECEASED  PERSON, 

Court  may  proceed  without  representative  of,  344. 

DECLARATORY  JUDGMENTS,  372. 

DECREE.     [See  JiroaMEiiT.] 

Included  in  "  judgment,"  277. 

DEED, 

Settlement  of,  in  chambers,  497. 
Rescission  or  reformation,  jurisdiction,  263. 

DEFAULT, 

Affidavit  of  service,  327. 

District  registry,  329. 

Infant  or  person  of  unsound  mind,  326. 

•Judgment  on,  327 — 329. 

Of  appearance,  326 — 330  ;  pleadings,  &c.,  may  be  filed,  367. 

Of  attendance  at  chambers,  483. 

Of  pleading,  374—377. 

Setting  aside  judgment,  329,  377,  417. 

Trial,  at,  417. 

DEFENCE  AND  COUNTERCLAIM,  362—365. 
Action  to  recover  land,  365. 

Counterclaim  not  stayed  by  dismissal,  &c.,  of  action,  364. 
Specially  endorsed  writ,  330. 
Severing  in,  547,  648. 

Third  party  introduced,  347—350,  363,  364. 
Time  for,  363. 

Withdrawal  of,  by  leave  of  Court,  373. 
Ground  of,  arising  after  action  brought,  370. 

DEFENDANT, 

Word  includes  person  served,  &o.,  276. 

How  served,  316. 

Appearance  of,  322—326  ;  default  of,  326—330. 

Dismissal  for  want  of  prosecution.     \_See  DismissaI;.] 

Infant,  or  of  unsound  mind,  338. 

Need  not  be  interested  as  to  all  the  relief  claimed,  334. 

New,  service  of  writ  on,  337. 

Pauper,  340,  341. 

Severing  of  defence  by,  547,  548. 

Sued  in  representative  capacity,  endorsement  of  writ,  308. 

Account  against,  order  for,  332. 
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T>:EF^NJiANT— continued. 

Contribution  or  indemnity  against  third  party,  claim  for,  347 — 350. 

Costs  against,  540. 

Security  for  costs  not  required  from,  542. 

DEFINITIONS, 

Of  terms  in  R.  S.  0.  1883..  567,  568. 

DELAY  [&e  Depatot]  effect  of,  in  applications  for  taxation,  14  :  in  chambers, 
473,  496. 

DELIVERY, 

Defence,  363. 

Pleadings,  357. 

Reply,  369. 

Statement  of  claim,  361. 

Of  bill  of  costs,  1—15. 

Of  papers  to  cUeut,  9. 

Of  property  on  payment  into  Court  of  amount  claimed,  470. 

DELIVERY,  WRIT  OF,  463. 

DEMURRER, 

Proceedings  in  lieu  of,  371,  372. 

DENIALS, 

In  pleadings  to  be  specific,  359. 

DEPOSIT, 

AoOOtJNT, 

Funds  in  Court,  when  to  be  placed  on,  235 ;  and  ■withdrawn  from,  236  ; 

interest,  how  computed,  236,  237. 
Paeuamentaet, 
Required  by  Standing  Order  of  Parliament,  49. 
Repayment  of,  49 ;  on  abandonment  of  railway,  60  ;  under  Lands  Clauses 

Act,  46—48. 

DEPOSITIONS, 

Court  may  allow,  to  be  given  in  evidence,  423. 

Examiner,  taken  by,  425. 

Filing  of,  426. 

Made  before  issue  joined,  428. 

DETENTION  OF  GOODS,  328. 
Order  for,  pendente  lite,  467. 

DIRECTIONS, 

Summons  for,  381. 

DISCHARGE, 

Of  incumbrances  on  sale.  111. 
Of  order  of  revivor,  352. 

DISCLOSURE,  by  solicitor  as  to  authority,  314. 

DISCONTINUANCE,  373;  374. 
Costs,  374. 

DISCOVERY,  381—394. 

By  interrogatories,  381,  seq. ;  costs  of,  384  ;  settmg  aside,  386. 

Fraud  or  breach  of  trust,  in  action  for,  381. 

Privileged  communications,  382,  eeq. 

In  aid  of  execution,  452. 

Costs,  384,  386. 

Of  documents,  386,  seq. 

Security  for  costs  of,  393,  394. 

From  corporation,  &c.,  384,  385. 

DISENTAILING  DEED,  .    „      .      j     t     j   m  a  t   on 

Required  on  payment  out  of  monies  in  Court  under  Lands  Clauses  Act,  30. 
By  infant,  under  Infants  Settlement  Act,  97. 

DISMISSAL,  „  „-„    1,  4.  070 

DisooNTnrTTANCE  OF  ACTION  BY  Plaintip]?,  373  ;  by  consent,  373. 
Fob  waht  op  Peoseoution  ;  default  in  pleading,  374;  m  gmng  discovery, 
392  ;  in  giving  notice  of  trial,  413 ;  non-appearance  at  tnal,  417. 
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DISTRICT  REGISTRAR, 
Appomtment  of,  299. 
Appeal  from,  408. 
Deputy,  289. 
Jurisdiction  of,  407. 
Saving  as  to,  302. 

DISTRICT  REGISTRY,  269,  406—410. 
Accounts  and  inquiries  referred  to,  271 . 
Action  when  to  proceed  in,  270 ;  removal  of  action,  270  ;  proceedings  in, 

406,  seq. 
Appeal,  408. 

FiliTig  of  pleadings  in,  410. 
Prooeediiigs  in,  406  ;  entry  of  judgment,  407. 
Writ  issued  out  of,  269,  310. 
Fun^  in,  241. 
Removal  from,  408,  409. 
Entry  for  trial  in,  415,  416. 
OfEces,  wlxen  open,  635. 

DISTRINGAS, 

Service  of  affidavit  and  notice  to  have  effect  of,  460. 

DIVIDENDS, 

On  funds  in  Court,  229,  230. 

DIVISIONS  OF  HIGH  COURT  OP  JUSTICE, 
Constitution  of,  262. 
Option  to  choose,  281,  311. 

DOCUMENTS, 

Discovery  of,  386,  387  ;  affidavit,  how  far  conclusive,  387 ;  what  documents 

material,  387. 
Production  of,   388 ;  what,   protected,  388,  389 ;  may  be  ordered  at  any 

stage,  424. 
Referred  to  in  pleadings,  &o.,  notice  to  produce,  389. 
Inspection  of,  time  and  place  for,  390. 
Order  for  inspection  of ,  390,  391;  Court  rolls,  391. 
'    Determination  of  questions  hefore  discovery  of,  391,  392. 
Penalty  for  refusing  discovery,  392. 
Security  for  costs  of  discovery  of,  393. 
To  be  left  at  chambers,  496. 

DORMANT  FUNDS, 

List  of,  to  be  published  trieimially,  239. 

DRAWING  UP, 

Of  orders  and  judgments,  procedure  upon,  607,  634. 

EARLY  TRIAL, 
Order  for,  466. 

"EAST  INDIA  STOCK," 
What  is,  105,  369. 

ECCLESIASTICAL  LEASEHOLDS, 

Purchase-money  paid  under  Lands  Clauses  Act  in  respect  of,  how  ap- 
plied, 34. 

EJECTMENT.    [&e  Laito.] 

ELEGIT, 

Writ  of,  453. 

EMBARRASSING  PLEADINGS.    [See  Paeties,  Pleadings.] 

ENGINEERS, 

Assistance  of,  may  be  obtained  by  the  Court,  493. 

ENROLMENT, 

Clerk  of  enrolments,  621,  523. 

Department  of  Central  Office,  521. 

Of  deeds,  621. 

Scheme  under  Railway  Companies  Act,  1867.  .621. 

Of  judgments,  unnecessary,  621. 


INDEX.  699 

ENTERING, 

Actions  for  trial,  413 — 416.. 

Evidence  of,  as  read,  532. 

Judgments,  444  ;  by  entering  clerks  of  registrars,  632. 

EQUITABLE  EXECUTION,  177,  471. 

EQUITABLE  WASTE,  258. 

EQUITY, 

Rules  of,  to  prevail,  260. 

To  be  conourreutly  administered  with  law,  256—257. 

ESCHEAT, 

Property  held  upon  trust  or  mortgage,  of,  86. 

ESSENCE  OF  CONTRACT, 
Stipulation,  when  of,  259. 

EVIDENCE,  422—433. 

Agreement  to  take  by  affidavit,  422. 

Other  cause,  taken  in,  422. 

Office  copies  admissible  in,  423. 

Commission  to  take,  423. 

Vivd  voce,  to  be  given,  422. 

Perpetuating,  429,  430. 

Books  of  account,  398. 

Costs  of,  what  allowed  on  taxation,  548. 

Chambers  in,  438,  439,  492. 

De  bene  esse,  423. 

Entering,  as  read,  in  decree,  532. 

Inspection,  &o.,  of  property  for  purposes  of,  467. 

Petitions,  &c.,  on,  taken  by  affidavit,  433. 

Rules  of  practice  as  to,  not  afieoted,  284. 

Time  for,  439,  440. 

EXAMINATION,     [&e  CEOSs-ExAimjATioir.] 
Witnesses,  of,  by  order,  423. 

EXAMINER,  423,  seg. 

Examination  of  witnesses  by  or  before,  424 — 426. 
Power  of,  425  ;  to  administer  oaths,  427. 
Special,  423. 

EXAMINERS  OF  THE  COURT,  430—433. 
Fees  of,  432. 

EXCHANGE, 

By  tenant  for  life,  141. 

EXECUTION,  446—463. 
Delivery  in,  177. 
Equitable,  177,  471. 
Of  instruments,  by  order  of  Court,  303. 
Railway  company,  against,  168,  169,  172. 
Partnership  firm,  against,  448.  .... 

Writ  of,  issue  of,  447,  448,  449  ;  to  remam  m  force  for  a  year,  450  ;  re- 
newal, 450. 
Upon  conditional  judgment,  447. 
Poundage,  449. 

Where  leave  to  issue,  necessary,  450. 
Orders,  on,  451. 

Persons  not  parties,  against,  451. 
Corporation,  against,  452. 
Discovery  in  aid  of,  452. 
Money  and  costs,  for,  449. 
Stay  of,  451. 
Garnishee,  against,  457. 

EXECUTION  OF  PURCHASE  DEED,  112. 
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EXECUTOR, 

Contiiming  action,  is  liable  for  costs,  351 ;  claims  by  or  against,  joinder  of, 
354 ;  judicial  opinion  bow  obtained  by,  102 ;  protection  for  acting  under 
power  of  attorney,  100 ;  or  assigning  leaseholds,  101 ;  distributuig  assets 
after  setting  apart  fund  or  giTing  notices  to  creditors,  100,  101 ;  repre- 
sentative character  to  be  ^own  on  writ,  308 ;  powers  of,  under  Con- 
veyancing Act,  1881 . .  119  ;  represents  estate,  335. 

EXHIBITS, 

To  affidavits,  439. 

EXPERT, 

Assistance  of,  may  be  obtained,  493,  494. 

EXTENSION  OF  TIME,  538. 

EXTENT, 

Writ  of,  still  existing,  451. 

FACT, 

Trial  of  questions  of,  without  pleadings,  405,  406. 

FEES, 

Counsel  to,  what  allowed  on  taxation,  651,  557,  559,  560,  632 ;  counsel 

attending  chambers,  551. 
Court,  669—686. 
Solicitors,  of,  662—668. 

FIERI  FACIAS,  WRIT  OF,  453,  454. 
He  bonis  ecelesiasticis,  453. 

FILING, 

Of  petitions,  &c.,  522,  524. 

Affidavit,  436. 

Chief  clerk's  certificate,  505. 

In  default  of  appearance,  357. 

Grenerally,  527. 

In  District  Registry,  410. 

Order  for,  not  to  be  drawn  up,  481. 

Authority  of  next  friend  or  relator,  339. 

Special  case,  401. 

FOLIO, 

To  be  72  words,  551. 

FORECLOSURE, 

Action  for,  not  action  for  recovery  of  land,  363. 
Decree  for,  form  of,  376. 
Sale  in  lieu  of,  115. 

FOREIGN, 

COTTBT, 

Declaration  of  English  law  made  for  information  of,  372. 

Gk)VEEOTIBNT, 

Suing  as  plaintiff,  how  discovery  to  be  obtained  from,  385. 
Paets, 
Affidavits,  how  sworn  in,  435. 

FORFEITURE, 

Of  leases,  restrictions  on  and  relief  against,  113,  114. 

formI  pauperis. 

Suing  or  defending  in,  340,  341 ;  petition  of  right,  202. 

FORMS, 

Rules  of  the  Supreme  Court,  under.    [&e  TabiiB  oe  Contents.] 
Conveyancing  Act,  1882,  under,  133 — 138. 
Supreme  Court  Funds  Rules,  1884,  under,  242 — 248. 
Settled  Land  Act,  under,  160—165. 

FRAUD, 

Overcharges  in  bill  of  costs  amounting  to,  12 — 14. 
How  pleaded,  357. 

FRIVOLOUS  ACTION  OR  DEFENCE,  371. 
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FUNDS  IN  COURT, 

Chancery  Funds  Act,    1872,   relating    to,    203,   seq.;    Chancery    Funds 

Amended  Orders,  1874.  .211,  seq.  ;  Judicature  Funds  Act,  1883.  .213. 
Deposit  aoooimt  for  suitors'  moneys,  208. 
In-f estment  of,  233—235. 

Payment  out  of  Court,  226  ;  conversion  of  government  securities,  237. 
Undealt  -with,  list  of,  239. 
Petition  deaUng  with,  212. 
liodgment  of,  222,  seq. 

Money  on  deposit  and  interest  thereon,'  235 — 237. 
Allotments  of  new  stock  in  respect  of,  241. 

FURTHER  CONSIDERATION, 
Setting  down  on,  414. 
Of  matter  originating  at  chambers,  506. 
Evidence  on,  415. 
Adjounmient  for,  418. 

GARNISHEE,  455.     [&e  Attachment  op  Debts.] 

GENERAL  ORDERS, 

1st  February,  1862,  Petition  of  Right,  201,  202. 

24th  January,  1868.  Railway  Act,  1867.,  170,  173,  174,  176. 

7th  January,  1870,  Debtors  Act,  1869..  189,  190. 

22nd  December,  1874,  Chancery  Funds  Amended  Orders,  1874.. 211. 

GENERAL  RELIEF, 

Need  not  be  prayed,  362. 

GENERAL  WORDS, 
Implication  of.  111. 

GOOD  FRIDAT,  a  dies  non,  537- 

GOODS, 

Action  for  detention  of,  328. 
Order  for  sale  of,  pendente  lite,  466. 

GROUNDS  OF  MOTION, 

When  to  be  stated  in  motion,  479. 

GUARDIAN,  ....         J.  J, 

Ad  litem,  appointment  of,  where  defendant  in  a  suit  is  mfant,  or  of  unsound 

mind,  326,  338,  339. 
Costs  of,  338. 

Consent  by,  as  to  procedure,  339. 
Passing  accounts,  474. 

HEARING.     \_See  Tbiai,.] 
HEARSAY  EVIDENCE,  434. 

HEIR-AT-LAW,  „       .„         .      ^-u     ^,a 

Party  to  suit  to  execute  trusts  of  a  wiU,  need  not  be,  Aii. 
Trustee  Acts,  trustee  within,  64. 

HEIRLOOMS, 
Sale  of,  149. 

HIGH  COURT  OF  JUSTICE,  .  a  oao.  oe.^    oKi 

Constitution  and  jurisdiction  of,  as  a  superior  court  of  record,  249,  251,  254. 

Powers  of,  with  respect  to  proceedings  before  referees,  ib». 

Regulation  of  practice  of  by  rules,  285. 
HUSBAND  AND  WIFE.     \_See  Maebibb  Womait.] 

Joinder  of  claims  by  or  against,  354. 

Service  on,  315,  351. 

IDENTIFICATION, 

Of  person  to  be  paid,  241. 
ILLITERATE  PERSON, 

Affidavit  of,  437. 

™X^?on™of  Court,  188;  for  non-payment  of  money,  when  aUowed, 
187 — 189.     \_See  Attachment.] 
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IMPROVEMENTS, 

Lands  dauees  Act,  under,  29. 
Settled  Land  Act,  under,  27,  145—147. 

ESTOOME, 

Allowance  of,  pendente  lite,  470. 

INCOME  TAX, 

Deduction  of,  from  dividends  on  funds  in  Court,  232. 

INCUMBRANCES, 

Discharge  of,  on  sale.  111 ;  discharge  of,  under  Settled  Land  Act,  144. 

INDEMNITY, 

Claim  for,  by  defendant  against  third  party,  347,  348. 

INDEXES, 

To  be  kept,  522. 

INDORSEMENT, 
Address,  309,  310. 
Date  of  service,  319. 
On  judgment  or  order  to  do  an  act,  445. 
Of  claim,  307—309. 
Special,  308  ;  advantages  of,  309. 

INFANT, 

Absolutely  entitled,  to  be  as  tenant  for  life,  153. 

Appearance  of,  339. 

Birth  of,  pendente  lite,  352. 

Jurisdiction  as  to,  assigned  to  Chancery  Division,  263. 

Chambers,  ■what  matters  relating  to,  are  determined  in,  487. 

Charging  order  for  costs  on  property  of,  16. 

Consent  to  procedure,  339. 

Custody  of,  under  sixteen  years,  given  to  mother  under  Custody  of  Infants 
Act,  98  ;  under  separation  deed,  98  ;  rules  of  equity  to  prevail,  260. 

Day  to  show  cause,  whether  given  to,  78. 

Default  of  appearance  by,  326. 

Defends  by  guardian,  338. 

Guardian  of,  326,  338,  339. 

Legacy  of,  paid  ia  under  Legacy  Duty  Act,  51,  52. 

Maintenance  and  advancement  of,  trustees  may  apply  income  of  property 
in,  121  ;  applications  for,  made  in  chambers,  487 ;  evidence  required, 
495. 

Management  of  property  of,  120. 

Mortgagee,  order  made  under  Trustee  Acts,  in  case  of,  as  to  lands,  67 ;  con- 
tingent rights,  68. 

Next  friend  of,  338  ;  to  sign  a  written  authority,  339. 

Plaintiff  to  sue  by  next  friend,  338. 

Service  on,  318. 

Settlement  on  marriage  of,  may  be  made  by,  with  the  approbation  of  the 
Court,  96  ;  when  void  on  death  of  infant  under  age,  97. 

Suits  by  and  against,  338. 

Trustee  Act,  vesting  order  made  under,  in  case  of,  as  to  lands,  67  ;  contin- 
gent rights,  68  ;  stock,  91 ;  where  infant  trustee  is  a  lunatic,  65  ;  where 
infant  is  beneficially  entitled,  91. 

INFANTS'  SETTLEMENT  ACT  (18  &  19  Vict.  o.  43),  96. 

Evidence  on  applications  under,  496  ;  appUoation  made  by  summons,  97,  487. 

INFERENCES  OF  FACT, 

Court  may  draw,  when,  400,  444. 

INFERIOR  COURTS, 

Jurisdiction  of,  274,  275  ;  on  counterclaims,  303  ;  appeal  from,  to  Divisional 

Court,  282. 
Transfers  from,  275. 

INFORMALITY, 

Effect  of  non-compliance  with  R.  S.  C,  666. 

INFORMATION,  305. 

INJUNCTION,  259,  468,  470. 

Actions  in  other  Court  not  to  be  stayed  by,  but  Court  to  stay  proceedings, 

256,  267.     \_See  Stay  of  Pkooeedinqs.] 
Affidavits  used  on  motion  for,  439. 
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Indorsemeiitof  writ  in  action  for,  468. 
Interlocutoiy  appUcation  f or,  468;  ex  parte,  468. 
Junsdiotion  as  to  granting,  259,  468,  470. 

INQUIRIES,. 

May  be  directed  at  any  time,  397. 
District  Registry,  in,  406. 

INSPECTION^ 

Of  documents,  388.     [See  BooraiBNTS  ] 

Of  property,  467 ;  by  judge,  467  ;  by  jury,  467. 

INSURE, 

Power  for  mortgagee  to,  115. 

INTEREST, 

Costs,  on,  15,  16. 

Debts  and  legacies,  503,  604. 

During  stay  of  proceedings  pending  appeal,  517. 

Fund  in  Court,  on,  219,  220. 

Money  of  client  in  hands  of  solicitor,  24. 

INTERIM, 

Investment,  40. 

Custody  or  preservation  of  property,  466. 

Order,  for  an  injunction,  468. 

INTERLOCUTORY  PROCEEDINGS, 

To  be  taken  before  judge  to  whom  action  is  attached,  281 ;  costs  of,  478,  479 
Interim  preservation,  mandamm,  injunction,  &o.,  259,  466  ;  for  sale,  deten- 
tion of  property,  or  inspection  for  purposes  of  evidence,  466. 
Motion  for  judgment  on  admissions,  395,  396. 
Not  to  prejudice  appeal,  515. 

Appeal  from,  time  for,  515  ;  to  be  heard  by  t-wo  judges,  282. 
Written  evidence  used  on,  need  not  be  printed,  562. 
Transfer  of,  281. 

INTERPLEADER, 

Procedure  in,  507 — 509. 

By  holder  of  chose  in  action,  259. 

Power  to  transfer  proceedings  to  County  Court,  303. 

INTERROGATORIES, 

For  examination  of  opposite  party,  381  ;  body  corporate,  &c.,  384  ;  scandalous 

or  irrelevant,' 384,  385  ;  affidavit  in  answer  to,  386. 
For  examination  of  witnesses  in  chambers,  492. 
Setting  aside  or  striking  out,  385. 
Further  answer,  386. 
Sufficiency  of  answer  to,  386. 
Penalties  for  refusing  to  answer,  392. 
Security  for  costs  of,  393,  394. 
Where  fraud  or  breach  of  trust  charged,  381. 

INVESTMENT,  by  Paymaster- General,  233—235. 

Of  funds  in  Court  or  interest  or  dividends  under  order,  233. 

Amount  to  be  invested,  234. 

Staying  of,  235. 

Cash  under  the  control  of  the  Court,  of,  105,  368. 

Change  of,  on  application  of  tenant  for  life,  &c.,  368. 

Lands  Clauses  Act,  under,  interim,  31 ;  final,  in  discharge  of  incumbrances, 

purchase  of  other  lands,  &c.,  28,  29  ;  application  for,  how  made,  31. 
Legacy  Duty  Act,  under,  234. 
Married  women,  by,  195. 
Settled  Land  Act,  under,  143. 
Trustee  Relief  Act,  under,  234. 
Trustees,  by,  generally,  105. 

IRELAND, 

Transfer  of  funds  to  Chancery  of,  227. 
Service  of  writ  in,  321. 
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IRREGULARITY, 

Efieot  of  non-oomplianoe  with  E.  S.  C,  566. 

IRRELEVANCY, 

Of  interrogatories,  385. 

ISSUE,  261,  397. 
Joinder  of,  359. 
Jiiry,  trial  of,  with,  285,  412. 

Motion  for  judgment  after  trial  of,  443  ;  hefore,  444. 
Power  to  postpone  or  dispense  with,  444  ;  settlement  of,  by  judge,  397. 
Order  to  prepare,  397. 
Of  fact,  without  pleadings,  405,  406. 
Costs  of,  540. 

JOINDER, 

Of  parties,  333,  334  ;  of  causes  of  action,  353,  354  ;  in  cases  of  husband  and 
wife,  354  ;  executor,  354  ;  trustee  in  bankruptcy,  354  ;  joint  and  seve- 
ral UabilHy,  354  ;  of  action  for  recovery  of  land,  353  ;  order  to  confine 
the  action,  354  ;  embarrassing,  struck  out,  333. 

JOINT  AND  SEVERAL  LIABILITY,  rule  as  to  parties  in  case  of,  334, 

JUDGE, 

Attachment  of  action  to  Court  of,  312 ;  one  may  sit  for  another,  298,  301. 

Absence  of,  301. 

Appointment  of,  297. 

Insufficiency  in  number  of,  301. 

Qualifications  of,  250,  298. 

Vacancy  in  office  of,  267,  301. 

Inspection  by,  467. 

Vacation,  536. 

Extraordinary  duties  of,  251. 

Single,  powers  of,  264  ;  in  Court  of  Appeal,  267. 

May  issue  process  to  compel  attendance  of  witnesses,  303. 

JUDGMENT  OR  ORDER, 

Default,  upon,  327—329,  375—377  ;  setting  aside,  417. 

Entry  of,  444—446. 

Execution  upon,  446,  seq. 

Executors  protected  from  unregistered,  104. 

Land  not  to  be  affected  by,  until  delivered  in  execution,  177;  land  to  be  sold 

upon  summary  order,  178. 
Motion  for,  376,  442—444. 
Upon  conditions,  &c.,  446,  447. 
Admissions,  upon,  395,  396. 
Absent  trustee,  against,  87, 
Notice  of,  343,  344. 

Service  of,  dispensing  with,  in  partition  suit,  184,  185. 
Declaratory,  372. 
Antedating,  445. 

To  do  an  act,  to  limit  time  for  performance,  445  ;  indorsement,  445. 
Alteration  of,  by  registrar,  380. 

Drawing  up,  passing  and  entering,  532  ;  orders  in  chambers,  507. 
Setting  aside,  329,  417. 

JUDGMENT  ACT,  1864 . .  177. 
JUDGMENT  DEBTOR,  examination  of,  452. 

JUDICATURE  ACT,  1873..  248;  1875. .277;  1877. .290;  1881. .296;  1884.. 
301. 

JUDICATURE  (FUNDS)  ACT,  1883.. 213. 

JUDICATURE  (OEEICERS)  ACT,  1879.. 291. 

JUDICIAL  OPINION,  &c.,  of  the  Court,  trustees,  executors,  &o.,  may  apply 
for,  102  ;  proceedings  and  fees,  482,  547. 

JURAT,  436,  437. 

JURISDICTION, 

Service  out  of,  320—322. 
Attendance  of  witnesses  out  of,  303. 
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JURY, 

Trial  by,  411—413 ;  of  Chancery  actions,  411. 
"JUST  ALLOWANCES,"  399. 

KNOWLEDGE, 

Alleging  in  pleading,  360. 

LANCASTER,  COTJNTT  PALATINE  OF, 

Chancellor  of,  how  far  affected  by  Judicature  Act,  276. 

LAND, 

Action  for  recovery  of,  service  of  writ  in,  319  ;  may  be  joined  with  other 

cause  of  action  by  leave,  353  ;  what  is,  353. 
Meaning  of,  in  Lands  Clauses  Act,  64,  70,  82  ;  in  Conveyancing  Act,  1881, 

LAND  COMMISSIONERS  FOR  ENGLAND,  151. 
LANDLORD, 

Special  indorsement  of  writ  in  action  by,  against  tenant,  308. 

LAND  TAX,  costs  of  redemption  of ,  under  Lands  Clauses  Act,  40,  41. 

LAND  TRANSFER  ACT,  1875. .  107. 

LANDS  CLAUSES  CO^STSOLIDATION  ACT,  1845.. 24. 

Compensation  money  under,  appUoation  of,  27,  147 ;  may  be  allowed  to 

tenant  for  life,  33  ;  or  apportioned,  34. 
Costs  under,  37,  seq. 
Agreement,  in  case  of,  45. 

Compulsory  purchase,  in  case  of,  what  are  payable  by  the  company,  38 — 44. 
Deposit  may  be  paid  by  promotCTS  under,  and  they  may  then  enter  on  lands 
before  purchase,  46 ;  deposit  to  be  repaid  on  fulfilment  of  bond,  47,  48. 
Interpretation  clause,  25,  26. 
Lands, 

How  to  vest  in  promoters  on  purchase  from  persons  tmder  disability, 

34 ;  where  owner  refuses  to  convey  or  cannot  show  title,  35. 
Party  in  possession  of,  to  be  deemed  the  owner  of,  37. 
Leaseholds  or  reversions,  application  of  money  in  respect  of,  34. 
Purchase-money  under,  when  converted  into  personalty,  28,  36. 

If  amounting  to  200?.  to  be  deposited  in  bank  until  applied  in  purchase 
of  other  lands,  or  otherwise,  as  mentioned  in  s.  69 . .  27  ;  interest  not 
payable  by  company  while  money  in  bank,  28. 
If  between  20?.  and  200Z.  to  be  deposited  in  bank,  or  paid  to  two  trustees 
nominated  by  parties  entitled  and  approved  by  promoters  of  under- 
takiug,  32. 
If  under  20?.,  to  be  paid  to  parties  entitled  to  rents  and  profits,  32. 
Reinvestment  under,  in  land,  28. 
Taxation  of  costs  under,  46,  46. 
Lodgment  in  Court  under,  225. 

LAW, 

To  be  administered  concurrently  with  Equity,  256. 
Questions  of,  371. 

LAW  COURTS, 

Name  of  new,  294. 

LEASE,  .  .      , 

Executors,  liability  of,  to  rents,  covenants,  or  agreements  m,  provision  tor 

determining,  100,  101.  .     .   .    i.  t  j 

Lands  Clauses  Act,  purchase-money  paid  under,  m  respect  ot,  to  be  apphed. 

according  to  the  rights  of  lessees  and  reversioners,  34  ;  renewable  and 

ecclesiastical  leaseholds,  34. 
Forfeiture  of,  restrictions  and  relief  against,  113,  114. 
Building  and  mining,  power  to  grant  under  Settled  Land  Act,  188i . .  14/  ; 

how  settled,  168. 
Settled  Land  Act,  money  paid  for,  under,  148. 

LEAVE 

To  bid,  in  partition  suit,  181. 

To  defend,  where  writ  specially  indorsed,  330 — 332. 

To  renew  writ,  315  ;  writ  of  execution,  450. 

To  serve  writ,  321. 

To  compound  penal  action,  471. 

M. 
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LBaACT, 

Petition  to  state  whether  duty  paid,  212. 

Duty  to  he  provided  for,  in  orders  dealing  with  funds,  220,  232. 

Interest  to  be  computed  on,  504. 

LEOACY  DUTY  ACT, 

Applications  under,  in  chamhers,  486. 
Payment  into  Court  imder,  51,  52. 
Investment  of  money  lodged  under,  234. 

LEGAL  PEACTITIONERS  ACT,  1875.. 3. 

LEGAL  EIGHT, 

To  he  recognised  in  all  Courts,  257. 

legatees; 

Administration  hy,  342. 

LETTERS, 

What  are  not  privileged,  389. 

"LIBERTY  TO  APPLY,"  380. 

"  LIBERTY  TO  ATTEND,"  344. 

LIEN", 

Chancery  jurisdiction  as  to  sale  in  case  of,  263. 

DeKvery  of  property  subject  to,  on  payment  into  Court,  470. 

Solicitor's,  on  property  preserved,  16 — 18  ;  on  papers,  17. 

LIMITATIONS,  STATUTE  OE, 

Bars  legacies  and  claims  under  estates  of  intestates,  106. 

Trusts  not  harred  hy,  258. 

Solicitor's  charge,  hov?  affected  hy,  16,  18. 

Must  he  pleaded  as  a  defence,  358. 

LIMITED  OWNERS, 

Powers  of,  under  Settled  Land  Act,  1882 . .  152. 

LIQUIDATED  DEMAND, 
Indorsement  of  writ  for,  308. 

LISTS  OE  ACTIONS, 

Registrars  to  keep,  634. 
LODGMENT  IN  COURT,  222—226. 
In  satisfaction  of  claim,  365,  seq. 

Under  Lands  Clauses  Act,  27,  225  ;  Legacy  Duty  A.ct,  61 ;  Trustee  Act,  78  ; 
money  of  infants  and  persons  of  unsound  mind,  86 ;  Trustee  Relief 
Act,  50,  225;  Copyhold  Acts,  225. 
Notice  of,  211. 

Schedule,  217  ;  form,  242  ;  combined  lodgment  and  payment  schedule,  218  ; 
form,  244. 
LODGMENT  SCHEDULE,  217,  218. 

LONDON  COMMISSIONERS  TO   ADMINISTER  OATHS   IN   CHAN- 
CERY, 434. 

LORD  CHANCELLOR, 

Interpretation  of  word,  276. 
Appointment  of  officers  hy,  273. 

Duties  of,  251 ;  how  afEected  by  Judicature  Act,  275,  276. 
Not  a  permanent  judge  of  the  ^igh  Court,  277;  president  of  Chancery 
division,  262. 

LORDS  JUSTICES, 

Lunacy,  jurisdiction  of,  in,  279. 

LUNACY.    {See  Ltjkatio.] 
Appeal  in,  263. 
Jurisdiction  in,  to  he  exercised  hy  persons  entrusted,  279  ;  included  in  words 

"  Court  of  Chancery,"  204. 
Orders  in,  how  to  be  made  and  entered  under  Trustee  Act,  66 ;   under 
Trustee  Relief  Act,  67. 

LUNATIC.    ]_See  Next  Eansiro  ;  Lotaot  ;  Unsoumd  Mind.] 
Meaning  of  word  in  Trustee  Acts,  63. 

Action  by  and  against  person  of  unsound  mind  not  so  found,  338,  339. 
Consent  by,  as  to  procedure,  339. 
Costs  of  deceased,  18. 
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LTOTATIC— eo»it««ear. 

Guardim  ai,  litem  to,  appointed  on  appUoation  of  plaintifl,  326. 

Jurisdiction  of  Lords  Justices  over,  279. 

Not  so  found,  jurisdiction  as  to,  339. 

Orders  as  to,  ho-w  made  under  Trustee  Act,  65  ;   under  Trustee  EeKef 

Act  J  67. 
Service  of  -writ  of  summons  on,  318. 
Trustee  Act,  appointment  of  new  trustee  in  the  place  of,  under,  80  ;  vesting 

order,  m  case  of,  62.  r  i  i       >  5 

Tenant  for  life,  position  of,  154. 

MAINTENANCE, 

Allowance  for,  out  of  property  the  subject  of  a  suit,  470. 

-Intauts,  of,  appKcation  for,  how  made,  487  ;  evidence  required,  495. 

iTustees  may  apply  income  of  property  in,  121. 

MANAGEMENT  OF  PROPERTY, 

Applications  as  to,  made  at  chambers,  102. 
MANAGER, 

Included  in  word  receiver,  567. 

MANDAMUS,  259,  467. 
Action  of,  482,  483. 

MANSION  HOUSE, 
Sale  or  lease  of,  143. 

MARKING, 

With  name  of  judge,  312  ;  with  reference  to  record,  212,  625. 
MARRIAGE, 

Proceedings  not  to  abate  by,  if  cause  of  action  continue,  350. 
MARRIED  WOMAN, 

Ante-nuptial  liabilities  of,  197,  198. 

Actions  by  and  against,  192,  193. 

Acknowledgment  of  deeds  by,  129,  130. 

Bare  trustee,  107. 

Questions  as  to  property  of,  may  be  summarily  decided,  198. 

Executrix,  199. 

Existing  settiements,  199. 

Legal  personal  representative  of,  200. 

Access  of,  to  chil(fren,  and  custody  of  those  under  sixteen,  maybe  ordered  on 
petition,  98.     [See  Inpamt.] 

Allowance,  pendente  lite,  of  iaoome  of  separate  estate,  made  to,  470. 

Defendant,  192,  338. 

Payment  of  money  out  of  Court,  to,  30,  230 ;  of  purchase-money  under 
Lands  Clauses  Act  without  acknowledged  deed,  30. 

Plaintiff,  how  to  sue,  192. 

Restraint  against  anticipation  by,  release  of,  119,  120. 

Tenant  for  life,  position  of,  154. 

Property  and  position  of,  under  Married  Women's  Property  Act,  1882., 
192,  seg. 

Trustee  and  executrix,  199. 

Remedies  of,  196. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882..  192,  338. 

MASTER  OF  THE  ROLLS,  5,  250. 
Appointments  of  oflScers  by,  273. 
To  be  judge  of  appeal  only,  296  ;  duties  of,  297. 

MASTERS  OF  SUPREME  COURT,  292,  624. 

MAYOR, 

Service  of  writ  on,  348. 

MERGER, 

Rules  of  equity  as  to,  to  prevail,  258. 

MESNE  PROCESS, 

Arrest  on,  abolished,  190. 

MINUTES, 

Motion  to  vary,  380. 

zz2 
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MISJOINDER, 

Action  not  to  be  defeated  by  reason  of,  336. 
Of  plaintiffs,  costs  of,  333. 

MISREPRESENTATION, 

Particulars  of,  to  be  pleaded,  357. 

MONEY  IN  COURT.    [See  Fotds  in  Oouet.] 

MORTaAQE, 

Consolidation,  115. 

Action  respecting,  115. 

Conveyancing  Act,  1881,  proTisions  of,  as  to,  116. 

Priority,  under  Railway  Companies  Act,  1867 . .  176. 

Deed  of,  when  ordered  to  be  produced,  384. 

Jurisdiction  as  to  redemption  and  foreclosure  assigned  to  Chancery  Divi- 
sion, 263. 

Mortgagor,  where  mortgagee  not  in  possession,  may  sue  for  rents,  damages, 
&o.,  in  his  own  name,  258. 

Reconveyance  of  mortgaged  land,  67,  70,  71  ;  transfer  instead  of,  114,  130. 

Sale  of  property  in  action  respecting,  116,  116. 

Trustee  Acts,  meaning  of  word  in,  63 ;  orders  under,  when  mortgagee  is 
lunatic,  refuses  to  convey,  &o.,  61. 

MORTOAGEB,  , 

Powers  of,  under  Conveyancing  Act,  1881 . .  115. 
May  appeal  for  costs,  266. 

MOTHER, 

May  petition  for  custody  of  infant  children,  98. 

MOTION,  477,  seq. 

Abandoned,  what  is,  479  ;  costs  of,  478,  479. 
Adjournment  of,  480. 

Aiadavits  may  be  used  on,  433  ;  may  be  filed  at  any  time  before  the  hear- 
ing, 439. 
Costs  of,  478  ;  of  parties  served  though  not  interested,  478. 
Evidence  on,  by  affidavit,  433. 
Notice  of,  479  ;  short,  480  ;  with  the^writ,  480. 
EoB  JtroaitENT,  442 — 444. 
In  default  of  pleading,  376. 
On  admissioBB  in  pleadings,  395,  396. 
Foe  new  Tbiai,  441. 

NATIONAL  DEBT  COMMISSIONERS, 

Transactions  with,  as  to  funds  in  Court,  237. 

NE  EXEAT  REGNO, 

DeKvery  of  copies  of  affidavits  used  on  application  for,  563. 

NEGLIGENCE, 

Liability  of  solicitor  for,  21,  643. 

NEW  TRIAL, 

Motion  for,  441,  442. 

NEW  TRUSTEES, 
Appointment  of, 

under  general  power  given  by  the  Conveyancing  Act,  117. 
Tmder  Trustee  Acts,  79 — 81 ;  to  receive  sale  moneys  under  Settled  Land 
Act,  1882,  where  no  existing  trustee,  149. 
Powers  of,  appointed  under  the  general  powers  given  by  the  Conveyancing 
Act,  or  by  the  Court,  to  be  those  of  the  original  trustees,  82,  118. 

NEXT  FRIEND, 

Generally,  338. 

Written  authority  of,  to  be  filed,  339. 
NEXT  OF  KIN, 

Administration  of  assets  by,  342. 

NON-COMPLIANCE  WITH  RULES, 
Effect  of,  666. 

NOTARY  PUBLIC, 

Affidavits  may  be  sworn  before,  out  of  the  jurisdiction,  435. 
Seal  or  signature  of,  when  judicially  noticed,  435. 
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NOTICE,  561,  seg. 

Appearance,  of,  323. 
Deoree,  of,  343,  344. 
Trial,  of,  413,  aeg. 
Written,  to  be,  561. 
Constructive,  restriction  on,  129 

InlS^  o?S°30T.*"^  "'^""'''^-  ^''^^^^'  306. 

Of  payment  in  under  Trustee  ReUef  Act.  53 

How  pleaded,  360. 

Motion,  of,  479. 

Of  fresh  proceeding  after  lapse  of  a  year,  539. 

To  admit  facts,  395. 

Of  appeal,  610. 

Limiting'  defence,  325. 

NUNC  PRO  TtTNO, 

Order  to  enter  judgment,  unnecessary,  481. 

OATH, 

Includes  afflnnation  and  statutory  declarations,  277 
Administration  of,  434,  435. 

OATHS  m  CHANCEET  ACT  (16  &  17  Vict.  o.  78),  434. 
OFFICE  COPIES, 

To  be  admissible  in  evidence,  423,  521. 

Marking,  562. 

Of  affidavit,  may  be  used,  438. 

Of  schedules  for  Paymaster,  238. 
OEPICEES, 

^"^  to  neTj°6ourts  294^^^'  ^PP°™*™^°*  '^^^  removal  of,  273  ;  transfer  of. 

Abuse  or  arrest  of,  a  contempt,  188. 
OFFICES,  291,  519. 

When  to  be  open,  536. 

OFFICIAL  PERSONS, 

Payment  out  of  Coiit  to,  229. 

OFFICIAIi  REFEREE.     [See  TtEVEEEB.I 
Trial  by,  302,  419. 
Sittings  of,  537. 

OPENING  BIDDINGS, 

Practice  of,  abolished,  475. 

OPINION  OF  COURT, 

Petition  for,  102  ;  practice  and  fees  on,  482,  547. 

OPTION  OF  PLAINTIFF, 

To  choose  division  to  sue  in,  281. 

ORDERS, 

What,  need  not  be  drawn  up,  481. 
May  be  enforced  as  judgments,  451 . 
Of  course  for  taxation,  6. 

To  entor  judgment  nrnic  pro  tunc,  not  necessary,  481. 
\And  see  JuDamBHTS  AMD  Oedebs.] 

ORDERS  AND  RULES, 

Provisions  for  making,  282,  285,  293,  298. 

ORIGINATING.  SUMMONS,  488,  seq. 

Address  of  applicant  to  be  stated  in,  489. 

For  adminisb'ation  or  execution  of  trusts,  489. 

Form  of,  494. 

Marking  with  name  of  judge,  312. 

Service  of,  483. 

Transfer  of,  wrongly  marked,  465. 

OVER-CHARGES, 

In  biU  of  costs,  12—14. 
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"OWNER," 

Meaning  of,  in  Lands  Clauses  Act,  35,  37. 

PAPER, 

ProTisions  as  to,  561. 

PARLIAMENTARY  DEPOSITS  ACT,  49. 

PARTICULARS,  357. 

PARTIES, 

Order  as  to,  333—350. 

Administration  suits,  rules  as  to,  in,  312 — 347. 

Amendment  of,  337. 

Change  of,  by  death,  &o.,  350—353. 

Deceased,  representatives  of,  dispensed  mth  or  appointed  by  Court,  344 — 346. 

For  payment  of  costs  only,  334. 

Joinder  of,  333,  334. 

Misjoinder  of,  336. 

Numerous,  in  same  interest,  335. 

Partition  suits,  to,  182. 

Partners,  337. 

Paupers,  340—342. 

Persons  under  disability,  338 — 340. 

Represented  by  some  of  a  class,  342. 

Substitution  of,  333. 

StriMug  out  and  adding,  by  amendment,  336,  337. 

Third  parties,  347—350. 

Trustees  and  cestuis  que  trust,  335. 

PARTITION, 

Jurisdiction  assigned  to  Chancery  Division,  263  ;  action  for,  includes  action 
for  sale,  186. 

Act  of  1868,  power  under,  to  order  sale  instead  of  division,  179,  180  ;  sale 
under,  on  application  of  majority  of  parties  interested,  180 ;  of  some 
parties  interested,  181 ;  parties  to  suits  under,  182,  183  ;  costs  under, 
183  ;  order  made  under,  and  Trustee  Act,  1860.  .78,  181 ;  application  of 
proceeds  of  sale,  182. 

Act  of  1876,  as  to  dispensing  with  parties,  184. 

Settled  Land  Act,  oonourrenoe  of  tenant  for  hfe  in,  under,  141. 

PARTNER, 

[a3|fl  Jurisdiction  as  to  partnership  assigned  to  Chancery  Division,  263. 

Action  by  or  against,  ia  name  of  firm,  337,  338  ;  names  of  partners  plaintifiPs 
to  be  disclosed  to  defendant,  314  ;  defendants  how  to  enter  appearance, 
324 ;  how  person  carrying  on  business  in  name  of  a  firm  is  to  appear, 
324. 
Judgment  against,  how  enforced,  448. 
Payment,  how  to  be  made  to,  by  Paymaster-General,  231. 
Service  of  writ  on,  318. 

PASSING  judgments  or  orders,  632. 

PATENT, 

Jurisdiction  of  Master  of  the  Rolls  as  to,  252. 

PAUPER  SUITS,  340—342. 

PAYMASTER-GENERAL.    [&e  Emros  in  Cotiet.] 

Duties  of,  substituted  for  Aooountant-General,  204,  205  ;  liability  of  Con- 
solidated Fund  for  default  of,  205 ;  office  of,  206 ;  may  act  on  affidavits 
or  statutory  declarations  as  to  apportiomnent,  interest,  &c.,  of  funds, 
238  ;  may  furnish  particulars  of  funds  in  Court,  239  ;  instructions  to, 
to  be  contained  in  schedules,  218. 

PAYMENT, 

Of  bill  of  costs,  12,  13. 

PAYMENT  INTO  COURT  AND  TENDER,  365—368. 
Consolidated  actions,  in,  367. 
Acceptance  by  plaintiff,  367. 
Costs,  367. 
With  denial  of  liability,  366, 
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PAYMENT  OUT  OF  COTJET,  226—232. 

Application  for,  when  made  in  otambers,  485 — 487. 

Lands  Clauses  Act,  under,  29,  30.     \_See  Laotjs  Ciattses  Act.] 

Legacy  Buty  Act,  imder  the,  application  for,  made  in  chamhers,  52. 

Married  women,  &o.,  to,  30. 

Official  persons,  to,  229. 

Partners,  ordered  to  be  made  to,  may  be  made  to  one  or  more  of  them,  231. 

Payment  sohednle,  217  ;  form,  243. 

Post,  payment  may  be  made  by,  228. 

Representatives  of  deceased  persons  to,  231. 

Tenant  in  tail,  30. 

Trustee  Relief  Acts,  under  the,  57  ;  costs  of  petition,  for,  55. 

PAYMENT  SCHEDULE,  217,  218. 

PENAL  ACTION, 
Compounding,  471. 

PERISHABLE  GOODS, 

Sale  of,  may  be  ordered,  466. 

PERPETUATION  OP  TESTIMONY,  429,  430. 

PERSONS  UNDER  DISABILITY, 
Order  as  to,  338—340. 

PERSONAL  REPRESENTATIVES, 

Payment,  &o.,  ordered  to  be  made  by  the  Paymaster-G-eneral  to,  231. 

Married  women,  of,  200. 

Parties,  as,  Court  may  dispense  with,  344. 

Trust  and  mortgage  estates,  may  be  conveyed  by,  107 ;  vest  in,  116. 

PERSONAL  SERVICE, 
What  is,  316,  664. 

PETITION, 

Advice  of  Court  for,  102,  482. 
Appearance  of  infant  on,  339. 

Petitioner,  meaning  of,  276 ;  includes  applicant  by  motion  or  summons,  276. 
Allegations  allowed  in,  and  new  grounds  of  claim  may  be  raised  by,  359. 
Costs  of  unnecessary  appearances,  42. 

Confirmation  of  scheme  under  Railway  Companies  Act,  1867 ..  173,  174. 
Evidence  on,  by  affidavit,  433. 
Kling  of,  522. 

Eunds  in  Court,  dealing  with,  212,  481. 
Foot  note,  481. 

Service  of,  481 ;  under  Lands  Clauses  Act,  on  mortgagees  and  remainder- 
men, 42  ;  tender  of  thirty  shillings,  42. 
Trustee  Acts,  under,  83,  104  ;  evidence  on,  and  service  of,  84. 
Trustee  Relief  Acts,  under,  57,  58 ;  service  of,  63,  59. 
Two,  costs  of,  43,  56. 

PETITION  OP  EIGHT  ACT,  I860.. 201. 
GenersJ  Order  under,  201. 

PETTY  BAG, 
Clerk  of,  299. 

PLAINTIIT, 

Meaning  of  word  in  Judicature  Act,  276. 
Option  to  choose  his  division,  281. 
Substitution  or  addition  of,  by  judge,  333. 
Suing  in  representative  capacity,  308. 

PLEA, 

None  in  abatement,  366. 

PLEADING,  354—361. 
Close  of,  370,  376. 
Law,  question  of,  371. 
Conditions  precedent,  358. 
Letters,  &c.,  360. 


712  INDEX. 

PLEADING — contmued. 

PartictJars  of  mierepreBentation,  &o.,  to  be  stated,  357. 

Signature,  356. 

Printing,  357. 

Scandalous,  360. 

Statutes  of  liimitations,  I^auds,  &o.,  358. 

Costs  of  improper,  355,  356,  360. 

Default  of,  374—377. 

Delivery  of,  357. 

Facts  to  be  pleaded  not  evidence,  356 ;  evasive,  369  ;  costs  of  unnecessary 

matter,  552 ;  statiag  efieot  of  documents,  360  ;  fraud  and  notice,  360. 
Allegations  in,  not  denied,  are  to  be  held  admitted,  358. 
Marking  witb  date,  &o.,  358. 
Matters  arising  pending  the  action,  370. 

Statement  of  claim,  361  ;  defence  and  counterclaim,  362 ;  reply  and  subse- 
quent pleadings,  369. 

POLICY  OP  ASSUKANCE, 

Effected  by  husband  or  wife  for  benefit  of  family,  196. 
Payment  into  Court  of  money  due  under,  52. 

POETIONS, 

Baising  of,  assigned  to  Chancery  jurisdiction,  263. 

POSSESSION,  WRIT  OP,  462. 

POST, 

Payment  by,  of  dividends  on  funds  in  Court,  228. 

POWIJIl  OF  ATTORNEY,  122,  130. 

PRACTICE  RULES, 

Provisions  for  making,  524. 

PRAYER  FOR  GENERAL  RELIEF,  362. 

PRESERVATION  OF  PROPERTY,  interim  order  for,  466,  467. 

PRESSURE, 

Payment  of  biU  under,  7,  12,  13. 

"PRINCIPAL  ACT," 
Meaning  of,  305. 

PRINTING,  661,  seq. 

Affidavits  and  depositions,  441,  662 ;  except  when  used  on  interlocutory 
proceedings,  562  ;  sworn  to  partly  in  manuscript,  562  ;  written  deposi- 
tions to  be  printed,  562. 

Evidence  on  appeals,  516. 

Copies  for  use  of  judge,  444. 

Paper  for,  562. 

Pleadings,  when  necessary,  357. 

Special  case,  401. 

Writ  of  summons,  313. 

Costs  of,  ordered  by  the  Court,  563. 

PRIVATE  HEARING,  412. 

PRIVILEGE, 

Arrest,  of  officers  of  the  Court,  suitors,  and  witnesses,  from,  188,  189. 
To  refuse  discovery,  382,  383. 

PROBATE  DIVISION, 

Rules  as  to,  283. 

PROCEDURE, 

Not  inconsistent,  to  be  retained,  284. 

PROCESS  OF  CONTEMPT,  188. 

Arrest  on  mesne  process  abolished,  190. 

PRODUCTION  OF  DEEDS, 

Acknowledgment  of  right  to,  112. 

PRODUCTION  OF  DOCUMENTS,  388. 
Referred  to  in  pleadings,  &c.,  389. 
District  registry,  in,  271. 
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PRODUCTION  OF  T)O.CVM.E!<^TS—eontmued. 

Inspection  of  doovtments  produced,  who  is  entitled  to,  390,  391. 
Time  and  place  for,  390. 
Subpoena  dtices  tecum,  for,  429. 
May  be  ordered  at  any  stage,  424. 

PEOLIKITT, 
Costs  of,  306. 

"PROPER  OFFICER," 
Meaning  of,  567. 

PROPERTY, 

Allowance  of  income  of,  pendente  lite,  470. 

Delivery  up  of,  on  payment  into  Court  of  charge,  470. 

Inspection  of,  467. 

Management  of,  applications  to  be  made  in  chambers,  487. 

Protection  of,  pendente  lite,  466. 

ReooTered  or  preserved,  charge  on,  for  costs,  16 — 18. 

PROPERTY  AJSTD  TRUSTEES  AMENDMENT  ACTS,  99,  104. 

PROTECTION  OF  SETTLED  LAND, 
Proceedings  for,  149. 

PURCHASE  DEEDr, 
Execution  of,  112. 

PURCHASE-MONEY, 

Lands  Clauses  Act,  under  the,  application  of,  27,  31. 

QUESTIONS, 

Fact,  of,  405,  406. 

Law,  of,  400—405.    [See  Speoiai,  Case.] 

RAILWAY  COMPANIES, 
Service  of  writs  on,  318. 

RAILWAY  COMPANIES  ACT,  1867. .  167.    [See  Lauds  Ciaotes  Act.] 

RAISING  OF  PORTIONS  OR  CHARGES, 
Assigned  to  Chancery  Division,  263. 

RECEIPT, 

Trustees,  of,  to  be  a  sufficient  discharge,  119. 
Endorsed  or  in  deed,  efEect  of,  123. 

RECEIVER,  259,  467-469,  471-473. 

Accounts  of,  when  to  be  passed,  473 ;  charging  with  interest,  472,  473 ; 

default,  473. 
Allowances  to,  472. 
Interlocutory  application  for,  259,  467. 
Security  to  be  given  by,  471,  472. 
Conveyancing  Act,  1881,  appointment  of ,  under,  115. 
Jurisdiction  to  appoint,  259,  260,  468. 
Equitable  execution  by  appointment  of,  177,  471. 
Certificate  on  passing  accounts,  discharge  of,  605. 
Endorsing  writ  with  claim  for,  469. 

RECOGNIZANCES, 
To  whom  given,  519. 

BECONVEYANCE, 

Transfer  instead  of ,  114. 

RECORD 

Custody  of,  provisions  as  to  the,  reference  to,  in  proceedings,  212,  522. 

RECORD  AND  WRIT  CLERKS, 
Abolition  of  ofBce,  291. 
Transferred  to  central  office,  619. 

RECOVERY  OF  LAND, 

Action  for,  joinder  of,  with  other  causes  of  a,otion,  3&d,  d64. 
Defendant  in  possession  need  not  prove  his  title,  365. 
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EBCTrpiCATION, 

Of  deeds  assigned  to  Chancery  Division,  263. 

Attachment,  may  not  order,  420. 

Attendance  of  witnesses  before,  420. 

Setting  aside  findings  of,  268. 

Appointment  of,  272. 

Eeferenoe  of  questions  to,  267,  268. 

Trial  before  official  or  special,  267,  268  ;  419-421. 

Eeport  of,  421. 

REPEEENCE,  267,  419.     [And  see  Ebfbebe.] 

EEFEESHEES,  559,  560. 

EEGISTEAE, 

Chakoeet  DrviaioN,  op,  631-534. 

Alterations  in  decrees  may  be  made  by,  by  consent,  380. 
Attendance  of,  531  ;  entry  of  decrees,  532 ;  index  of  entries,  532 ;  briefs, 
&c.,  to  be  left  ■with,  533 ;  appointments,  how  made,  533 ;  time  for 
passing  decrees,  583  ;  special  aUowances,  S34. 
Answer  of  petitions  in  name  of  senior,  534. 
To  keep  lists  of  causes,  534. 
DiSTEiCT  Eeoistbt,  OP,  269,  406,  seq.    [See  Disteiot  EbQistet.] 

EEGISTET,  269.    [See  Disteiot  Eboisiey.] 

EEHEAEINGI-,  509,  610.     [See  Appeai.] 

EEINVESTMENT  of  purchase-monies  under  Lands  Clauses  Act,  27-29. 

EEJOINDEE,  369. 

EELATOE, 

Where,  Attorney-Greneral  must  sign  original  writ,  305 . 
Written  authority  of,  to  be  filed,  305,  339. 

EELIEE, 

Claim  for  specific  and  general,  362  ;  in  respect  of  distinct  claims,  362. 

EEMIT, 

Power  of  Court  to,  to  referee,  421. 

EEMOVAL  OE  ACTIONS, 

Prom  District  Eegistry,  408,  409. 

EENEWABLE  LEASEHOLDS, 

Apportionment  of  purchase-money  for,  under  Lands  Clauses  Act,  34. 

EENEWAL  OP  WEIT, 
Of  execution,  460. 
Of  summons,  315. 

EEPAIES, 

AppUoation  of  purchase-money  in,  under  Lands  Clauses  Act,  29. 

EEPLT,  369,  370. 

EEPOET, 

Of  examiner,  426  ;  of  referee,  421. 

EEPEESENTATIVE, 

Capacity  to  be  shown  on  writ,  308  ;  denial  of,  363. 

Deceased  party,  of,  dispensed  with  or  appointed  by  the  Court,  344. 

Payment  out  to,  231 . 

EEQUEST, 

For  lodgment  in  Court,  222  ;  investment,  234 ;  transcript  of  account,  239. 
Por  sale  under  Partition  Acts,  180,  181. 

EEQTJISITIONS, 

Questions  arising  on,  may  be  determined  on  summons,  107. 

RESEEVED  BIDDINGS,  475. 

EESIDUAEY  LEGATEE, 

Administration  of  assets  by,  342, 
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RESIDUES, 

Calculation  to  be  made  in  pay  office,  238. 

EETATNER, 

Of  counBel,  669. 

REVERSION, 

AppUoation  of  money  paid  for,  33,  148. 

REVIVOR, 

Order  on  change  of  parties,  350 — 352. 

ROLLma  STOCK  AKD  PLANT, 
Proteotiou  of,  from  execution,  168. 

ROLLS.    [jSee  Mastbe  or  the  Rolls.] 
Application  to  strike  off,  479. 

ROYAL  COURTS  OP  JUSTICE,  294. 

RULES, 

Under  the  Pines  and  Recoveries  Act  and  the  Conveyancing  Act,  1882, 
8.  7.. 131;  8.  2.. 132;  the  Conveyancing  Act,  1881,  s.  48., 133;  the 
Settled  Land  Act,  1882 ..  157. 

RULES  OP  COURT,  d883.     [5ee  Table  oe  Conibnts.] 
Provisions  as  to  making,  282,  293,  298. 

SAFE  CUSTODY  OP  DEEDS, 
Undertaking  for,  112. 

SALE, 

Conduct  of,  in  administration  action,  470. 

Maybe  ordered  of  real  estate,  474  ;  of  goods,  466;  who  has  conduct  of,  475. 

Abstract  of  title,  &c.,  when  to  be  laid  before  conveyancing  counsel,  476, 
477. 

Biddings,  when  opened  on,  475  ;  reserved,  475. 

Conveyancing  counsel  may  be  employed  to  settle  deeds,  476,  477. 
Jiuisdiction  assigned  to  Chancery  Division,, 263. 
Judgment  creditor,  by,  178,  179. 

Mortgaged  property,  of,  may  be  directed  in  action,  115,  116. 
-Partition  suit,  in,  179 — 181  ;  successive  sales  in,  186  ;  persons  under  dis- 
ability, 186. 
Practice  on,  in  chambers,  474,  475. 
Perishable  goods,  of,  when  ordered,  466. 
Power  of,  imder  Conveyancing  Act,  1881 ..  115. 
Tenant  for  life,  by,  under  Settled  Land  Act,  1882 . .  141. 

SALE  OP  LAND  BY  AUCTION  ACT,  1867.. 475. 

SCANDAL,  360,  552. 

In  pleadings,  360 ;  in  iaterrogatories,  386 ;  in  affidavits,  437 ;  in  bills  of 
costs,  553. 

SCHEDULE, 

Directions  to  Paymaster  to  be  contained  in,  218,  221. 

SCHEME  of  arrangement  may  be  filed  in  Chancery  by  railway  companies  unable 
to  meet  their  engagements  with  their  creditors,  169—173. 
May  be  confcmed  by  the  Court  on  application  by  the  directors,  173  ;  and, 
iorolled,  175,  621 ;  where  railway  in  Scotland,  175. 

SCIENTIFIC  PERSONS, 

Assistance  of,  may  be  obtained  by  the  Court,  493. 

SCOTLAND, 

Service  of  writ  in,  321. 

SEARCHES, 

Under  Conveyancing  Act,  1882..  127,  128. 
Official,  523. 

SECURED  CREDITOR,  rights  of,  280. 
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SECTJEITY  FOE  COSTS, 
Appeal,  of,  616 — 617. 
Discovery,  of,  393,  394. 
Plaintifi  or  petitioner,  froia,  641 — 543. 
Not  from  dMendant  or  person  compelled  to  litigate,  642. 
How  given,  541,  642. 

On  application  for  sale  under  Conveyancing  Act,  1881 . .  115,  116. 
Counter-claim,  in  case  where,  542. 
Of  taxation,  5. 

"SECURITY  rOR  COSTS  ACCOUNT," 
Payment  into  Court  to,  393. 

SEPAHATION  DEED  not  invalid  because  custody  of  infants  given  to  mother, 
98. 

SEQT7ESTEATI0N,  190,  454. 
For  costs,  454. 

SERVICE,  316—320  ;  564,  666. 

Address  for,  309. 

Agreement  to  accept,  316. 

Dispensed  with,  342. 

Jurisdiction,  out  of  the,  307,  320—322. 

Memorandum  of,  to  be  entered,  344. 

Notice  in  lieu  of,  316,  322 ;  filing  documents  and  pleadings  where  no  appear- 
ance entered,  357. 

Particular  defendants,  on,  infants,  lunatics,  and  married  women,  317,  318  ; 
partners,  318 ;  on  corporations,  &c.,  319 ;  on  persons  interested  not 
being  parties,  343. 

Partition  suit,  dispensing  with,  in,  184,  185. 

Personal,  316,  664. 

Petitions,  of,  481,  652. 

Substituted,  60,  316,  320. 

Settled  Land  Act,  1882,  under,  157. 

Trustee  Relief  Act,  under,  53,  69. 

Writ  of  summons,  316—320. 

Date  of,  to  be  indorsed,  319. 

SET-OFF  AND  COUNTER-CLAIM,  333,  365.     l^nd  see  ComrrEE-OLAHi.] 

SETTING  ASIDE  JUDGMENT,  329,  377,  417. 

SETTING  DOWN, 
Appeal,  of,  513. 
Action,  of,  413,  414  ;  for  further  consideration,  414 ;  in  defaxdt  of  notice  for 

trial,  defendant  may  move  to  dismiss,  or  set  down  himself,  413. 
Further  consideration,  on,  414  ;  short  cause,  442. 
Special  case,  402. 

SETTLED  ACCOUNT,  398. 
Allegation  of,  362. 

SETTLED  LAND, 

What  is,  138  ;  proceedings  for  protection  of,  148. 

SETTLED  LAND  ACTS,  1882 . .  139  ;  1884 ..  166. 

SETTLEMENT, 

Affidavit  of  none,  in  case  of  payment  out  to  married  woman,  30,  230. 
Infants  may  make  binding,  on  marriage  with  the  sanction  of  the  Court,  96. 
Definition  of,  in  Settled  Land  Act,  1882. .  139. 

SEVERING  IN  DEFENCE, 
Costs  of  parties,  647,  648. 

SHERIFF, 

Discovery  from,  394. 

SHORT  CAUSE,  442. 

SHORTHAND  NOTES, 

Costs  of,  when  allowed,  549. 

SITTINGS  AND  VACATIONS,  534-537. 
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SOLICITOR, 

Acts  of  FarUament  relating  to,  1 — 24.    [See  Taxation.] 

Account  against,  action  for,  14. 

Admission  and  privilegss,  &c.,  of,  188,  274. 

Acceptance  of  service  by,  316. 

Address  for  service  of,  for  plaintiff,  309 ;  for  defendant,  323. 

Agreement  by,  as  to  costs,  7,  19 — 24. 

Attachment  of,  189. 

Attendance  of,  liability  for  costs  in  default,  541,  551. 

Authority  of,  for  issue  of  writ,  314. 

BiU  of  costs  of,  1,  sey. 

Chambers  in,  one  may  be  nominated  for  a  class,  498. 

Change  of,  315  ;  as  afBeoting  lien,  17  ;  as  affecting  costs,  23. 

Conveyancing  Act  may  be  adopted  by,  1 23. 

Defendant,  not  to  be  made,  for  costs,  334. 

Gruardian  ad  litem,  costs  of,  544. 

Jurisdiction  over,  4. 

Lien  of,  for  costs,  on  property  recovered,  16 — 18  ;  on  papers  of  client,  17,  18. 

Misconduct  of,  costs  occasioned  by,  643. 

Pauper,  assigned  to,  340. 

Powers  as  to;  299. 

Privileged  from  arrest,  188,  189. 

Service  oni,  564  ;  of  order  for  discovery,  392,  393. 

Special  allowances  &,  547.     [See  Costs.] 

Suing  without  nominal  plaintiff's  authority,  311. 

Title  of,  274. 

Town  agent  of,  lien  of,  17. 

SPECIAL  ALLOWANCES,  547—561. 

SPECIAL  CASE,  400—403. 

Stated  by  parties,  400  ;  J)y  order  of  Court,  401. 

Printing  and  signature  of,  401. 

Persons  under  disability,  401. 

Costs,  402. 

Original,  under  Sir  Gr.  Turner's  Act,  403 — 405. 

SPECIALLT-INDOKSED  WRIT,  308,  309.     [See  Costs.] 
Leave  to  sign  judgment  and  defend,  330 — 332.    , 

SPECIFIC  PERFORMANCE, 

Jurisdiction  assigned  to  Chancery  Division,  263. 
Effect  under  Trustee  Acts  of  decree  for,  77,  78. 

SPEECHES  ON  TRIAL, 
Order  of,  of  counsel,  418. 

STAMPS, 

Order  as  to,  669  ;  on  orders  under  Trustee  Acts,  94. 

STANDING  OVER,  363. 

STATEMENT, 

Eor  advice  of  judge,  482. 

STATEMENT  OF  CLAIM,  361,  362.    [_See  PLEAUDia.] 
STATEMENT  OF  DEFENCE,  362—366.    [See  PLBADOTCt.] 
STATUTES,  construction  of,  271,  272,  294. 

STATUTES, 

Will.  in.  8&9,  0.11.. 330. 
Geo.  III.  36,  0.  62  (Legacy  Duty  Act),  51,  52. 
Will.  rV.  1  &  2,  o.  68  (Interpleader),  507. 
3  &  4,  0.  27  (Limitations),  106. 
Vict.  1  &  2,  c.  110  (Charging  Orders),  458,  459. 

2  &  3,  0.  64  (Custody  of  Infants),  99. 

3  &  4,  0.  82  (Charging  Orders  on  Stock  in  Court),  458. 

6,  c.  5  (Distringas),  460. 

6  &  7,  0.  73  (Solicitors  Act,  1843),  1. 

7  &  8,  c.  18  (Lands  Clauses  Act,  1845),  24. 

9  &  10,  c.  20  (Parliamentary  Deposits  Act),  49. 
10  &  11,  c.  96  (Trustee  Relief  Act,  1847),  60. 

12  &  13,  0.  74  (Trustee  ReUef  Act,  1849),  60. 

13  &  14,  0.  35  (Sir  G.  Turner's  Act),  403. 
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STATUTES— continued. 
Viot.  13  &  14,  0.  60  (Trustee  Act,  1850),  61. 

16  &  16,  0.  65  (Tnistee  Extension  Act,  1852),  90. 

0.  78  (Oaths  in  Chancery),  434. 
16  &  17,  0.  70  (Lunacy  Regulation  Act,  1863),  80. 
c.  137  (Charitable  Trusts  Act,  1853),  94. 

18  &  19,  c.  43  (Infants  Settlement  Act),  96. 

c.  67  (Bills  of  Exchange),  307. 

0.  124  (Charitable  Trusts,  1856),  61. 

19  &  20,  c.  120]Settled  Estates  Act,  1866),  182, 

20  &  21,  0.  77  (Probate  Act),  345. 

22  &  23,  c.  35  (Lord  St.  Leonards'  Act,  1859),  99. 

23  &  24,  c.  34  (Petition  of  Eight  Act,  1860),  201. 

c.  38  (Lord  St.  Leonards'  Act,  1860),  104. 

0.  127  (Solicitors  Act,  1860),  15. 
25  &  26,  c.  37  (Crown  Private  Estates  Act,  1862),  64. 
27  &  28,  0.  112  (Judgment  Act,  1864),  177. 

30  &  31,  c.  48  (Sale  of  Land  by  Auction  Act,  1867),  475. 

c.  127  (Railway  Companies  Act,  1867),  167. 
c.  132?inTestment),  106,  106. 

31  &  32,  0.  40  (Partition  Act,  1868),  179. 

32  &  33,  0.  62  (Debtors  Act,  1869),  187. 

33  &  34,  c.  28  (Attorneys  and  Solicitors  Act,  1870),  19. 

0.  34  (Charity  Funds),  106. 
34,  0.  27  (Debenture  Stock),  106. 

34  &  35,  0.  47  (Metropolitan  Stock),  106. 

36  &  36,  c.  44  (Chancery  Funds  Act,  1872),  203. 

36  &  37,  0.  12  (Custody  of  Infants  Act,  1873),  97. 

c.  66  (Judicature  Act,  1873),  248. 

37  &  38,  0.  78  (Vendor  and  Purchaser  Act,  1874),  106. 

38  &  39,  c.  77  (Judicature  Act,  1876),  277. 

c.  78  (Legal  Practitioners  Act,  1875),  3. 
c.  87  (Land  Transfer  Act,  1875),  107. 

39  &  40,  c.  17  (Partition  Act,  1876),  184. 

0.  69  (Appellate  Jurisdiction  Act,  1876),  286. 
40,  c.  9  (Judicature  Act,  1877),  290. 

41  &  42,  c.  54  (Debtors  Act,  1878),  189. 

42  &  43,  c.  78  (Judicature  (Officers)  Act,  1879),  291. 

44  &  45,  c.  41  (Conveyancing  Act,  1881),  109. 

c.  68  (Judicature  Act,  1881),  296. 

45  &  46,  c.  38  (Settled  Land  Act,  1882),  139. 

0.  39  (Conveyancing  Act,  1882),  127. 

0.  75  (Married  Women's  Property  Act,  1882),  192. 

46  &  47,  c.  29  (Judicature  (Funds)  Act,  1883),  213. 

47  &  48,  0.  18  (Settled  Land  Act,  1884),  166. 

c.  61  (Judicature  Act,  1884),  301. 

STAT  OP  PROCEEDINOS,  466. 

For  non-payment  of  costs  of  former  suit,  374. 
Fending  appeal,  617. 
Two  actions  for  same  matter,  267. 
ByplaintiflE,  373. 
Injunction,  in  lieu  of,  256,  257. 
Pending  decision  of  question  of  law,  401. 

When  writ  was  issued  without  solicitor's  authority,  314;  when  partner's 
names  are  not  disclosed,  314.  ' 

STOCK, 

Distringas  on,  460. 

Yesting  orders  as  to,  under  Trustee  Acts,  62. 

STOP  ORDER,  461,  462. 

Application  for,  made  in  chambers,  462 ;  costs  of,  462. 
Eueot  of,  as  to  priorities,  461. 

STRIKING  OFF  ROLLS, 

Application  for,  how  made,  479. 

STRIKING  OUT  PLEADINGS,  360. 

SUBJECT-MATTER  OF  ACTION, 

Value  of,  271. 

SUBMISSIONS  TO  ARBITRATION, 
Filing  of,  524. 
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STJBPCENA,  428,  429. 

SUBSTITUTED  SEEVIOE,  320—322. 

SUBSTITUTION, 

Of  plaintiff  by  Court  or  judge,  333. 

SUCCESSION  DUTY, 

To  be  provided  for  in  orders  dealing  with  funds  in  Court,  220,  232. 
Petitions  relating  to  money  or  securities  charareable,   to  state  whether 
paid-,  212. 

SUEFICIENCT  OE  AEEIDAVIT, 
How  determined,  386. 

SUIT.     ISee  Action.] 
Includes  action,  276. 

SUITORS'  MONET,     [fe  Fotbs  dj  Cotjbt.] 

Deposit  account  established,  and  application  of  money  towards  reduction 
of  National  Debt,  208. 

SUMMAKT  APPLICATIONS  UNDER  STATUTES,  302. 
Power  to  make  orders  as  to,  302,  303. 

SUMMONS.     ISee  CHAHBEEa.] 
To  proceed,  496. 
Administration,  ^r,  489. 

Originating,  488—491 ;  on  further  consideration,  506. 
Book,  498. 

Chambers,  in,  483 — 485,  494,  495. 
Evidence  on,  492. 
Writ  of,  311.    [&e  Weit  of  Summons.] 

SUPERIOR  COURTS,  meaning  of,  289. 

SUPREME  COURT  FUNDS  RUDES,  1884.  .215. 

SUPREME  COURT  OF  JUDICATURE,  249. 

First  Masters  of,  292. 

Officers  of,  293. 

Rules  of,  1883.. 305. 
SURVIVORS, 

Payment  out  to,  231. 

TAXATION, 

Action  brought  after  order  for,  restrained,  2. 
Agreement,  how  far  a  bar  to,  7,  20 — 23. 
Costs  of,  2,  8,  9,  656,  661. 
Lands  Clauses  Act,  under  the,  45. 

Order  for,  who  may  apply  for  as  parties  chargeable,  5  ;  as  third  parties  inte- 
rested, 10,  11  ;  aa  third  parties  liable,  9,  10;  application  for,  to  what 
court,  1,  6 ;  how  enforced,  15 ;  effect  of  delay  of  client,  14 ;  where 
parties  differ,  556  ;  where  unnecessaory,  556. 

Common,  may  be  made  within  a  month  after  biU  delivered  by  motion 
or  petition  of  course,  6  ;  without  any  money  being  brought  into 
court,  2 ;  after  one  and  before  twelve  months,  subject  to  condi- 
tions, 3 ;  unless  verdict  for  costs  has  been  obtained,  or  writ  of 
inquiry  executed,  2. 
Special,  not  necessary  because  action  is  pending,  6  ;  but  is  necessary  if 
part  only  of  a  bUl  is  to  be  taxed,  or  if  the  retainer  is  disputed  or 
there  is  a  special  agreement,  6,  7 ;  or  after  verdict  twelve  months, 
or  payment,  2,  7,  12  ;  to  be  made  by  summons,  7,  487. 
Party  and  party,  as  between,  what  allowances  made,  555. 
Payment,  after,  within  twelvemonths,  may  be  ordered  under  special  oircnm- 

stances,  12. 
Pressure,  in  case  of,  12 — 14. 
Notice  of,  645. 
Reference  for,  545. 
Refusal  to  bring  in  costs  for,  565. 
Attendance  on,  654. 
Review  of,  567  ;  before  judge,  658 ;  not  in  matters  of  discretion,  &o.,  658  ; 

costs  of,  668. 
Revival  of  order  for,  6. 
Special  allowances  on,  547 — 661. 
Special  circumstances,  2,  7,  12. 
"  Where  parties  differ,"  656. 
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TAXING  MASTER.     [See  Taxation.] 

Amount  payable  under  agreement,  must  he  approved  by,  20. 
Set-off  by,  553. 

Assisted  by  eaob  other,  14,  645  ;  powers,  &c.,  of,  645,  546,  654,  558. 
As  to  costs  of  parties  appealing  before,  554  ;  scale  allowed  by,  543. 

TENANT  FOB  LIFE, 
Infant,  154. 

Limited  owners  to  have  powers  of,  152. 
Lunatic,  154. 
Married  woman,  154. 
Powers  of,  under  Settled  Land  Act,  1882. .  141 ;  contracts  by,  147. 

'TENDEE,  366. 

TERMS, 

Abolished,  260. 

TESTE, 

Of  writ,-  307. 

THIRD  PARTY,  347—350. 

Taxation  by,  under  Solicitors  Act,  1843.  .9,  10. 

Contribution  or  indemnity,  against  stranger,  347  ;  against  co-defendant,  350. 

Costs,  350. 

Leave  to  defend,  350. 

Directions,  application  for,  by  defendant,  351. 

Subsequent  parties,  power  of,  to  bring  in,  348. 

TIMBER, 

Sale  of,  by  tenant  for  life,  148. 

TIME, 

Order  as  to,  637—539. 

Order  to  do  an  act  to  state,  for  performance,  445. 
TITLE, 

when  pleaded,  366. 

TITLE  OF  ACCOUNT, 
Length  of,  240. 

TOWN  AGENT, 

Lien  of,  17  ;  account  between  solicitor  and,  20. 

TRANSFER,  463—466. 

Action,  of,  264,  463,  464. 

After  order  for  winding-up  or  administration,  466. 

From  district  registry,  270,  408,  409. 

From  inferior  Courts,  276. 

TRANSFER  OF  MORTGAGE, 
In  lieu  of  reconveyance,  114. 

TRESPASS, 

Injunction  to  restrain,  260. 

TRIAL,  410—422. 

Affidavit,  on,  439—441. 

Assessors,  &o.,  with,  419 — 422. 

Chancery  actions,  with  a  jury,  411. 

Early,  order  for,  466. 

Entry,  in  district  registry,  416,  416. 

Mode  of,  411. 

Notice  and  entry  of,  413,  414. 

Papers  for  judge,  417. 

Jury,  by,  411,  412. 

Place  of,  410. 

Proceedings  at,  417,  418. 

TRUST, 

Action  for  liquidated  amount  arising  on,  308  ;  discovery  in  action  for  breach 

of,  381,  382. 
Constructive,  under  Trustee  Act,  63,  77. 
Limitation,  Statutes  of,  not  to  apply  to,  258. 
Property  held  on,  when  not  to  escheat,  or  be  forfeited,  86. 
Sale,  for,  settlement  by  way  of,  156,  166  ;  excludes  jurisdiction  to  partition, 
181. 
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TEUST  AND  MORTaAGE  ESTATES, 
Devolution  of,  on  death,  107,  116. 

TRUSTEE, 

Absence  of,  decree  made  in,  87. 

Appeal  for  costs  by,  266,  540. 

Attachment  of,  for  non-payment  of  money,  189. 

Bankrupt,  removal  of,  80. 

Bankruptcy,  in,  joinder  of  claims  by,  354. 

Bare,  dying  intestate,  107. 

Conveyancing  Act,  1881,  may  be  adopted  by,  123. 

Costs  of,  266,  540  ;  under  Trustee  BeUef  Act,  54,  55  :  Trustee  Act,  88. 

Infant,  79.  .      .       .  j 

Investment  by,  of  trust  funds,  105. 

Judicial  opinion  as  to  management  or  administration  of  trust  property  or 
assets  may  be  obtained  by,  102. 

Lunatic,  65,  67. 

Maintenance,  &o.,  power  to  allow,  121. 

New,  appointed  by  the  Court  under  Trustee  Acts,  79—81  ;  powers  of,  81, 
118  ;  provisions'of  Conveyancing  Act,  1881,  as  to,  117 — 119  ;  appoint- 
ment under  Settled  Land  Act,  1882 . .  149. 

Originating  summons  by,  488 — 491. 

Payment  out  of  Court  to,  30  ;  form  of  order,  32. 

Power  of  sale,  how  exerciseable  by,  119. 

Powers  of,  not  afiected-by  originating  summons,  491. 

Receipt  of,  a  discharge  for  purchase  or  mortgage-money,  119. 

Represents  cestuis  que  trust  in  suits,  183,  335  ;  under  Trustee  Act,  84. 

Retirement  of,  118. 

Severing  in  defence,  costs  of,  548. 

Separate,  appointment  of,  129. 

Settled  Land  Act,  under,  140. 

Tenant  for  life,  differences  with,  150. 

Word  includes  executor,  conatructive  trustee,  &o.,  but  not  mortgagee  under 
Trustee  Acts,  63. 

Married  woman,  200. 

TRUSTEE  ACT,  1850.. 61;  1852.. 90. 

Costs  under,  87,  88. 

Orders  under,  made  on  petition,  83,  84 ;  on  motion,  85 ;  after  decree  for 
specific  performance,  &c.,  77,  78. 

Wieu  made  in  lunacy,  65  ;  in  chambers,  84  ;  as  to  charities,  86.  [See  New 
Tbustees.] 

For  getting  in  legal  estate  in  land,  or  for  vesting  right  to  transfer  stock  or 
chose  in  action,  where  trustees,  &c.,  are  lunatic,  infant,  &c.,  see 
analysis  of  Acts,  61,  62 ;  appointment  of  person  to  convey,  71 ;  as  to 
copyholds,  76  ;  money  of  infants,  and  persons  of  imsound  mind,  to  be 
paid  into  Court,  86  ;  suit  may  be  directed,  89  ;  where  property  is  in  the 
colonies,  &c.,  89. 

Partition  suit,  application  of,  to,  78,  181. 

New  trustee  appointed  under,  79 — 82.     [See  New  Tbtjsteb.] 

Vesting  orders  under,  of  land,  or  personalty,  65,  66  ;  made  by  decree  in  suit, 
77,  78  ;  on  appointment  of  new  trustees,  82. 

TRUSTEE  RELIEF  ACTS,  1847  and  1849  (10  &  11  Viot.  o.  96),  (12  &  13  Vict. 
c.  74),  60,  60. 

Applications  under,  when  in  chambers,  58. 

Costs  under,  54 — 56. 

Investment  of  money  paid  in  under,  234. 

Payment  into  Court  under,  51,  52,  225  ;  by  holder  of  chose  in  action,  51,  259  ; 
what  securities  may  be  paid  in,  54  ;  when  justified,  64,  55 ;  by  mort- 
gagees who  have  sold  under  a  power  of  sale,  &c.,  52  ;  by  survivors,  or 
majority  of  trustees,  50,  54  ;  Chancery  Funds  Orders,  as  to  payment  in, 
53  ;  to  what  account  money  should  be  paid  in,  53  ;  what  notices  to  be 
given  of  payment  in,  and  application  for  payment  out,  53,  59  ;  how  far 
trustee  discharged  by,  56. 

Petition,  68  ;  how  far  equivalent  to  suit,  57  ;  service  of  petition  on  cestnia 
que  trust,  59  ;  on  trustees,  59. 

TURNER'S  ACT  (SIR  GEORGE)  (13  &  14  Viot.  o.  36),  403-405. 
M.  3  A 
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UNBORN  PEBSONS, 

Trustee  Acts,  order  made  under,  in  case  of,  who  on  coming  into  existence 
■would  be  trustees,  as  to  contingent  rights,  70  ;  other  interests,  78. 

UNCLAIMED  FUNDS  IN  COURT, 
List  of,  239. 

UNDERTAKING, 

For  safe  custody  of  deeds,  112. 
To  accept  service,  31C. 

UNSOUND  MIND,  PERSONS  OF.     {See  Lunatic] 
Meaning  of  the  words  in  Trustee  Acts,  63. 
Commission  de  Immtico  mqitirendo  directed  conecming,  under  the  Trustee 

ActSj  88. 
Jurisdiction  as  to,  in  Chancery,  339. 
Trustee  Acts,  application  respecting,  under,  whether  made  in  Chanceiy  or 

lunacy,  65. 
Trustee  Relief  Acts,  order  under,  in  case  of,  57. 

VACANT  POSSESSION, 

Service  of  writ  in -case  of,  319. 

VACATION,  534—537. 
Judges  in,  56. 

Summons  in  chambers,  issued  by  one  judge  for  anothei",  during,  536. 
Sittings  in,  261,  536. 

VALUE, 

Of  subject-matter  of  action,  271. 

VENDITIONI  EXPONAS, 
Writ  of,  454. 

VENDOR  AND  PURCHASER  ACT,  1874..  106. 

VESTING  ORDER, 

Jurisdiction  to  make,  in  case  of  disability  of  trustees,  and  form  of,  65,  66  ; 

in  case  of  neglect  to  transfer  stock,  &c.,  73,  74,  91,  92. 
In  pursuance  of  a  decree,  77. 

of  appointment  of  new  trustee,  82. 
Power  (if  convenient)  to  make  alternative  order,  appointing  person  to  convey, 
71,  72. 

VEXATIOUS  INTERROGATORIES,  385  ;  matter,  costs  of,  552. 

VOUCHERS  OF  COUNSEL,  560.  ' 


WAGES, 

Priority  of  payment  of,  280. 

WARD  OF  COURT, 

Infant  constituted  a,  by  payment  in  under  Trustee  Relief  Act,  66  ;  but  not 
by  payment  in  under  Lands  Clauses  Act,  28 ;  or  Legacy  Duty  Act,  52. 
Marriage  of,  96. 

WASTE, 

Equitable  rules  as  to,  to  prevail,  258. 

WIFE.    \_See  Mabeied  Womajit.] 

WILFUL  DEFAULT,  397. 

WINDING-UP, 

Transfer  of  action,  in  cases  of,  465. 

WITHDRAWAL  OF  RECORD,  373. 

WITNESSES,  423,  seq.     [See  Evidencb.] 
Abroad,  how  examined,  423. 
Cross-examination  of,  427,  428,  440,  441.     [See  Cbobs-Examination.] 
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WTTKESSW— continued. 
Out  of  jurisdiction,  303. 
Costs  and  expenses  of,  424,  426. 
Befusal  to  answer  by,  425,  426. 
Conmiissiou  to  examine,  423,  424. 
Attendance  of,  may  be  required,  427. 
Perpetuating  testimony  of,  429,  430. 
AfBdavits  by,  433— 441. 
Before  examiner  of  the  Court,  430 — 433. 

Examination  of,  423  ;  de  bone  esse,  423  ;  old,  infirm,  &o.,  423.     [See  Exami- 
nation.] 
Privilege  of,  from  arreSt,  188. 
Production  of,  for  cross-examination,  costs  of,  4i0,  411. 

WRIT, 
Op  Execution,    [te  Execution.] 
Of  Summons.    [&«  SpEoiAiiT-lNDOESED  "Writ.] 
Commencement  of  action  by,  306. 
Order  as  to,  306  ;  teste  of,  307. 

How  to  be  issued,  311  ;  and  filed,  313  ;  concurrent,  314 ;  renewal  of,  315. 
Indorsement  of  date  of  service  on,  307. 

of  claim  on,  306  ;  indorsement  may  be  altered  by  statement  of 

«laim,  362. 
of  claim  for  injunction,  &e.,  468,  469. 
of  Kquidated  demand,  308  ;  of  claim  for  account,  309. 
of  address,  309. 
Renewal  of,  315. 

In  administration  action,  form  of,  306. 
Lost,  316. 
Service,  316—322. 

Fieri  facias,  453  ;  elegit,  453  ;  habeas  corpus,  455  ;  attachment,  455  ;  seques- 
toation,  454  ;  delivery,  463  ;  possession,  462  ;  venditioni  exponas,  454, 
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authors." — Law  Quarterly  Beview. 

"  The  law  of  common  carriers  is  nowhere  better  explained." — Law  Times. 
Wlacnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — By  Wai/tee  Hembt 
Maonamasa,  Esq.,  Barrister-at-Law.    Royal  Svo.     1S8S.        11.  8s. 

CHANCERY,  <md  Vide  "Equity." 
Daniell's  Chancery  Practice. — ^The Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  companion  volume  of  Forms,  and  to 
the  Sixth  Edition  of  Seton's  Forms  of  Judgments  and  Orders.  By 
Cecil  C.  M.  Dale,  Chaeles  W.  Geeenwood,  Sybnet  E.  Williams, 
Esqrs.,  Barristers-at-Law,  and  Feanois  A.  Steinqee,  Esq.,  of  the 
Central  Office.     2  vols.    Royal  Svo.     1901.  bl.  5s. 

"  An  accurate  and  exhaustive  store  of  the  information  required  for  con- 
dneting  proceedings  in  tlie  Chancery  Division." — Solicitors*  Jowmal. 

"  Witii  Daniell  the  practitioner  is  'personally  conducted,'  and  there  are  very 
few  lawyers  who  ■will  not  be  grateful  for  such  guidance,  carried  out  as  it  is  by 
the  collaboration  of  the  most  competent  hands." — Law  Jovjmal. 

*-*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  liindinas. 
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CHANCE  RY— continued. 
Oaniell's  Forms  and  Precedents  of  Prooeedipgs  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from, Fifth  Edition,  with  summaries  of  the  Rules  of  the  Supreme 
Court :  Practical  Notes ;  and  references  to  the  Seventh  Edition  of 
DanieU's  Chancery  Practice,  and  to  the  Sixth  Edition  of  Seton's 
Forms  of  Judgments  and  Orders.  By  Chables  Bubnxy,  Esq.,  a 
Master  of  the  Supreme  Court.    Royal  8to.     1901.  21.  10s. 

"  The  book  ia  too  well-establislied  in  professional  favour  to  stand  in  need  of 
commendatiaii,  but  its  reputation  is  likely  to  be  enhanced  by  the  present 
edition. ' ' — Solicitors' Journal. 

CHILDREN.— Hall's  Law  Relating  to  Children.  By  W.  Ceaekb 
Hall,  Esq.,  Barrister-at-La-w.    Demy  8vo.     1894.  is. 

CHURCH  LAW. —Whitehead's  Church  Law.— Being  a  Concise 
Dictionary  of  Statutes,  Canons,  Regfulations,  and  Decided  Cases 
affecting  the  Clergy  and  Laity.  Second  Edition.  By  Benjamin 
Whitbhead,  Esq.,  Barrister-at-Law.  Demy  8to.  1899.  10s.  6d. 
"  A  perfect  mine  of  learning  on  all  topics  ecclesiastical." — Daily  Telegraph. 
The  Statutes  relating  to  Church  and  Clergy,  with  Prefaice 
and  Index.  By  Benjaioh  Whiteeeai),  Esq.,  Barrister-at-Law. 
Royal  870.     1894.  6». 

CIVIL  ENGINEERS Macassey  and  Strahan's  Law  relating  to 

Civil  Engineers,  Architects  and  Contractors. — With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  Livinostoii  Maoabset  and 
J.  A.  Stbahas,  Esqrs.,Barristers-at-Law.  DemySvo.  1897.  12s.  6d. 

COAL, — Cockburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 
Trade,  and  of  the  Holding,  Working,  and  Trading  with 
Minerals  generally,  —  By  John  Hbnet  Cookbtjen,  Solicitor. 
Royal  8vo.     1902.  11.  16s. 

"A  book  in  which  the  whole  law  of  mines  and  minerals  Is  discussed  fully  and 
with  considerable  ability." — Law  Journal. 

''  The  work  contains  features  not  to  be  found  in  any  other  single  book  on  the 
subject,  and  abounds  with  practical  hints  which  make  It  an  invaluable  text-book 
of  the  law  upon  this  particular  subject." — The  Sovereign. 

COLLISIONS, — Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea, — ^Fourth  Edition.  By  RnaiNAiiD  G-.  Maesdbn,  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1897.  11.  8s. 

COMMON  LAW.  — A,  B,  C,  (The)  Guide  to  the  Practice  of  the 
Supreme  Court,  1903. — By  Feanois  A.  Sibinoee,  Esq.,  of  the 
Central  Of&oe  of  the  Supreme  Court.    Roy.  12mo.  5s. 

Chitty's  Forms.— Ft<fe  "  Forms." 

Elliott's  Outlines  of  Common  Law, — By  Maehn  Eluott,  Esq., 
Barrister-at-Law.    Demy  8to.     1898.  10s.  6d. 

Pollock  and  Wright's  Possession  in  the  Common  Law. — 
Parts  I.  and  II.  by  Sir  F.  Pollock,  Bart.,  Barrister-at-Law.  Part  III. 
by  R.  S.  Weioht,  Esq.,  Barrister-at-Law.     8vo.     1888.  8s.  6d. 

Shirley, — Vide  "Leading Cases." 

Smith's  Manual  of  Common  Law,— For  Practitioners  and  Students. 
Comprising  the  Fundamental  Principles,  with  useftd  Practical  Rules 
and  Decisions,  Eleventh  Edition.  By  C.  SpuELiNCt,  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1898.  15s. 

COMPANY  LAW.— Qoirand Vide  "French  Law." 

Hamilton's  Manual  of  Company. Law,  By  W.  F.  Haiolion,  Esq., 
LL.D.  Lond.,  K.C.  Second  Edition.  By  the  Author,  assisted  by 
Pbeot  TiNDAL-RoBEETaoN,  Esq.,  B.A.,  Barrister-at-Law.  Demv 
8vo.     1901.  u_il 

"  A  sound  and  eminently  useful  manual  of  company  lem."— Solicitors'  Jmmial. 
"Mr.  Hamilton  has  resolved  the  Companies  Acta  into  a  number  of  proposi- 
tions which  make  a  sort  of  codification  of  the  law,  the  notes  are  very  full,  and 
all  cases  on  the  subject  seem  to  be  cited." — Law  Magazine. 

"Everyone  Interested  m  the  working  of  a  company  will  find  in  this  new 
edition  all  that  is  necessary  from  the  legal  point  of  view."— TA«  Stock  Exchange. 
"  It  is  difficult  to  conceive  a  question  relating  to  the  law  a£ectmg  companies 
which  cannot  be  answered  by  reference  to  this  voik."^Southampto7i  Times. 
*»*  All  standard  law  Works  are  kept  in  Stock,  inlaw  calf  and  ether  bindings. 
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COMPANY  LA)N— continued. 

Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containing:  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fourth  Edition.  By  Feamois  Beaotoet 
Paimee,  Esq.,  Barrister-at-Law.    Royal  8vo.    1902.  12«.  6rf. 

"  Palmer's  '  Company  Law '  is  one  of  the  most  useful  and  convenient  text- 
books on  the  practitioner's  bookshelf  ."—iam  Times. 

"  The  work  is  a  marvel— for  clearness,  fulness,  and  accuracy,  nothing  could 
hehetteT."—Iiaw  Notes. 

"  Of  especial  use  to  students  and  business  men  who  need  a  dear  exposition  by 
a  master  hand." — Law  Journal. 

'*  The  subject  is  dealt  with  in  a  clear  and  comprehensive  manner,  and  in  such 
a  way  as  to  be  intelligible  not  only  to  lawyers  but  to  others  to  whom  a  knowledge 
of  Company  I^w  may  be  essential." — Law  Students'  Journal. 

"  All  the  principal  topics  of  company  are  dealt  with  in  a  substantial  manner, 
Hie  arrangement  and  typography  are  excellent,  and  the  whole  of  the  Statute 
Law— an  indispensable  adjunct — is  collected  in  an  appendix.  Perhaps  what 
practising  lawyers  and  business  men  will  value  most  is  the  precious 
quality  of  practicality."— ia»  Quarterly  Review. 

"  Popular  in  style,  also  accurate,  with  sufficient  references  to  authorities  to 
make  the  book  useful  to  the  practitioner." — The  Times. 
Palmer's  Companies  Act,  1900,  with  Explanatory  Notes,  and 
Appendix  containing  Prescribed  and  other  Forms,  together  with 
Addendanto  "  Company  Precedents."  Second  Edition.  ByFEAifOis 
BbaitfoetPaimee,  Esq.,Barrister-at-Law.  Royal 8vo.  1901.  7s.  6d. 

"  It  is  essentially  a  book  that  all  interested  in  companies  or  company  law 
should  procure." — Law  Times. 

Palmer's  Company  Precedents. — For  use  in  relation  toCompanies 
subject  to  the  Companies  Acts. 

Part  I.  GENEEAL  FOEMS.  Arranged  as  follows:— Promoters, 
Prospectuses,  Underwriting,  Agreements,  Memoranda  and  Articles 
of  Association,  Private  Companies,  Employes'  Benefits,  Resolutions, 
Notices,  Certificates,  Powers  of  Attorney,  Banking  and  Advance 
Securities,  Petitions,  Writs,  Pleadings,  Judgments  and  Orders, 
Reconstruction,  Amalgamation,  Special  Acts.  With  Copious  Notes 
and  an  Appendix  containing  the  Acts  and  Rules.  Eighth  Edition. 
By  Feanoib  Beatjfobt  Pat.wkb,  Esq.,  Barrister- at-Law,  assisted  by 
the  Hon.  Ceaeleb  Maonaohten,  K.C,  and  Feane  Etans,  Esq., 
Barrister-at-Law.    Royal  8vo.     1902.  11.  16». 

"  Despite  his  many  competitors,  Mr.  Palmer 

*  Holds  solely  sovereign  sway  and  masterdbm,* 
and  he  does  so  by  reason  of  his  thoroughness,  his  practical  good  sense,  and  his 
familiarity  with  the  business  as  well  as  the  legal  side  of  his  subject." — Law 
Quarterly  Review. 

"Mr.  Palmer's  works  on  Company  Law  are  all  beyond  criticism.  He  knows 
more  of  the  subject  than,  perhaps,  any  other  member  of  the  legal  profession. 
His  books  have  for  many  practical  purposes  been  treated  as  being,  in  fact,  the 
very  law  itself.  It  is  a  subj  ect  for  congratnlation  of  all  concerned  wiat  this  book 
has  been  brought  up  to  date,  and  that  the  important  statute  63  &  64  Vict.  c.  48  is 
now  considered  tiiroughout  tihe  text." — Law  Magazine. 

**  No  company  lawyer  can  afford  to  be  without  it." — Law  Journal. 

Part  II.  WINDING-UP  POEMS  AND  PEACTICE.  Arranged  as 
follows: — Compulsory  Winding-Up,  Voluntary  Winding-IJp,Wind- 
ing-Up  under  Supervision,  Arrangements  and  Compromises,  with 
Copious  Notes,  and  an  Appendix  of  Acts  and  Rules.  Eighth  Edition. 
By  Feanois  BEAtrpoET  Palmee,  assisted  by  Feams  Evans,  Esqrs., 
Barristers-at-Law.    Royal  8vo.     1900.  \l.  12s. 

"  Palmer's  '  Company  Precedents '  is  the  book  par  exeeUetice  for  practitioners. 
There  is  nothing  we  can  think  of  which  should  be  within  the  covers  which  we  do 
not  find." — Law  Journal. 

Part  III.  DEBENTTJEES  AND  DEBENTTJEE  STOCK,  including 
Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Ninth  Edition.  By  Feancts  Beatt- 
FOBT  Palmes,  Esq.,  Barrister-at-Law.    Royal  8vo.     1903.  25*. 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 
holders  and  to  the  legal  advisers  of  such  mveBtoia."—Mnartdal  News. 

"  Embraces  practically  the  whole  law  relating  to  debentures  and  debenture 
stock.  .  .  .  Musttakefront  rank  among  the  works  on  the  subject."— i(tM>  Kraes. 

*-*  All  atmdmi  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  iindings. 
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COMPANY  LA\N— continued. 

Palmer's  Private  Companies  and  Syndicates,  their  Formation  and 
Advantages ;  being  a  Concise  Popular  Statement  of  the  Mode  of  Con- 
verting a  Business  into  a  Private  Company,  and  of  establishing  and 
working  Private  Companies  and  Syndicates  for  Miscellaneous  Pur- 

E3ses.     Eighteenth  Edition.    By  F.  B.  Faimer,  £b^.,  Barrister-at- 
aw.     I2mo.     1903.  Mt,  la. 

Palmer's  Sliareholders,  Directors,  and  VoiuntarV  Liquidators' 
Legal  Companion, — A  Manual  of  Eveiy-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
1862  to  1900,  with  Appendix  of  useful  Forms.  Twenty-first  Edit. 
By  F.  B.  Pauiee,  Esq.,  Bairister-at-Law.    12mo.    1902.   iV«<,  2».  6rf. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  Fourth  Edition.  By  C.  A.  Cuiws,  Esq., 
K.O.    Eoyal  8vo.     1900.  U.  5s. 

"  Mr.  Cripps*  book  is  recognized  as  one  of  the  best.  .  .  .  There  are  few  men 
whose  practical  knowledge  of  the  mibjeot  exceeds  that  of  the  learned  author."— 
Law  Quarterly  jReview, 

COMPOSITION   DEEDS.— Lawrance.—F»rf«  " Bantruptcy." 

CONDITIONS  OF  SALE,— Farrer.—  Fi&  "Vendors  &  Purchasers." 
Webster, —  Vide  "Vendors  and  Purchasers." 

CONFLICT  OF  LAWS,— Dicey's  Digest  of  the  Law  of  England 

with  reference  to  the  Conflict  of  Laws By  A.  V.  Dioey,  Esq., 

K.C.,  B.C.L.    With  Notes  of  American  Cases,  by  Professor  Mooeb. 
Eoyal  8vo.    1896.  II.  10*. 

CONSTITUTION.— Anson's  Lawand  Custom  of  the  Constitution. 
By  Sir  William  R.  Anson,  Bart.,  Barrister-at-Law.     Demy  Svo. 
Parti.    Parliament.  Third  Edition.     1897.  12s.  6rf. 

Part  II.    The  Crown.    Second  Edition.     1896.  14«. 

CONTRACT  OF  SALE,— Blackburn,— r»<fe  "Sales." 
Moyle's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Moylb, 
Esq.,  Barrister-at-Law.    Svo.    1892.  IDs.  6d. 

CONTRACTS,— Addison  on  Contracts,— A  Treatise  on  the  Law  of 
Contracts.  Tenth  Edition.  By  A.  P.  Peeoeval  Keep  and  William: 
E.  GoEDON,  Esqrs.,  Barristers-at-Law.    Eoyal  Svo.     1903.      21.  2s. 

"'Addison  on  Contracte'  is  essentially  the  practitioner's  text-book."— Zomi 
Journal,  Jan.  17, 1903. 

"  Among  all  the  works  on  Contracts,  there  is  none  more  useful  to  the  practi- 
tioner than  Addison." — Law  Times,  Jan.  24, 1903. 

Anson's  Principles  of  the  English   Law  of  Contract.— By  Sir 
W.  E.  Anson,  Bart.,  Barrister-at-Law.    Ninth  Edit.    1899.    10«.  6<f. 
Fry, —  Vide  "Specific Performance." 

Leake's  Law  of  Contracts.— Principles  of  the  Law  of  Contracts. 
By  the  late  S.  Maetdj  Leake.  Fourth  Edition.  By  A.  E.  Randall, 
Esq.,  Barrister-at-Law.    Eoyal  Svo.     1902.  32s. 

"  In  this  edition  the  high  standard  attained  in  the  former  issues  has  been  well 
sustained,  and  the  work  carefully  revised  and  brought  well  up  to  date." — Law 
Times. 

"A  full  and  reliable  guide  to  the  principles  of  the  English  Iaw  of  Contract 
....  this  edition  will  fully  maintain  the  reputation  which  the  book  has  made 
for  itself." — Law  Journal. 

"Admirably  suited  to  serve  the  purpose  of  the  practitioner  ....  the  work 
is  complete,  accurate,  and  easy  of  ieteren.ce."— Solicitors'  JounuU. 
Pollock's  Principles  of  Contract,— A  Treatise  on  the  Greneral 
Principles  concerning  the  Validity  of  Agreements  in  the  Law  of 
England.  Seventh  Edition.  By  Sir  Feedeeiok  Pollock,  Bart. 
Baxriflter-at-Law,  Author  of  "  The  Law  of  Torts,"  "Digest  of  tlie 
Law  of  Partnership,"  &c.    Demy  Svo.     1902.  U,  8s. 

"A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
comprehensive  mmd,  and  painstaking  industry."— Zoui  JouiTiaJ. 
%*AU  standard  law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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CONVEYANCING.— Brickdale  &  Sheldon,— rWs  "Land Transfer." 
Diokins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatoiy  Notes  and  Observations.     Second  Edition.    By  Heebeet 
A.  Diokins,  Esq.,  Solicitor.    Eoyal  12mo.     1898,  5s. 

**  We  cannot  do  better  than  advise  every  lawyer  with  a  conveyanoingf  practice 
to  purchase  the  little  book  and  place  it  on  his  Selves  forthwith."— £aw  Notes. 
Eaton  and  Puroeil. —  Vide  -'Land  Charges  Acts." 
Farrer. —  Vide  "  Vendors  and  Purchasers." 

Greenwood's  IVIanual   of  the   Practice  of  Conveyancing.     To 

■which  are  added  Concise  Common  Eorms  in  Conteyanoing. — Ninth 

Edit.  Edited  by  Habbt  GtEbenwood,  M.A.,  LL.D.,  Esq.,  Barrister- 

at-La-w.    Hoy.  8vo.  1897.  11. 

'*  We  should  like  to  see  it  placed  by  hia  principal  in  the  hands  of  every  articled 

clerk.    One  of  the  most  useful  practical  works  we  have  ever  seen." — Law  Stu.  Jo. 

Hood  and  Challis'Conveyancing,Settled  Land,and  Trustee  Acts, 

and  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 

Sixth  Edition.    By  Pbeot  F.  Wheelbe,  assisted  by  J.  I.  SosEiiiNe, 

Esqrs.,  Barristera-at-Law.     Eoyal  8vo.     1901.  11. 

"This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 

acquainted.    .    .    .   The  excellence  of  the  commentaries  which  form  part  of  this 

book  is  so  well  known  that  it  needs  no  recommendation  from  us." — Laiv  Journal, 

Jackson  and  Gosset's  Precedents  of  Purchase  and  l\^ortgage 

Deeds, — Sy  W.  Howiand  Jackson  and  Thoeold  Gosset,  Esqrs., 

Barristers- at-Law.    Demy  8vo.     1899.  7s.  &d. 

"  Not  the  least  merit  of  the  collection  is  that  each  Precedent  is  complete  in 

itself,  so  that  no  dipping  about  and  adaptation  from  other  parts  of  the  book  are 

necessary." — Law  Journal. 

%*  This  forms  a  companion  volume  to  "  Livestigation  of  Title"  by 

the  same  Authors,  vide  p.  17. 
Prideaux's  Precedents  In  Conveyancing— With  Dissertations  on 
its  Law  and   Practice.     18th  Edit.     By  John  Whetoohbb    and 
Bentauin  Lennasd  Oheeet,  Esqrs.,  Barristers-at-Law.     2  vols. 
Royal  8vo.     1900.  Zl.  10s. 

"  *  Frideaux '  is  the  best  work  on  Conveyancing.' ' — Law  JoumaZ. 
"  Accurate,  condse,  dear,  and  comprehensive  in  scope,  and  we  know  of  no 
treatise  upon  Conveyancing  which  is  so  generally  useful  to  the  practitioner." — 
Law  Timea. 

Strachan's  Practical  Conveyancing.  By  WAiiEE  SiEiCHAir,  Esq., 
Barrister-at-Law.     Eoyal  12mo.     1901.  8s.  6d. 

Webster, — Vide  "Vendors  and  Purchasers." 

CORONERS.— Jervis  on  Coroners.— The  Coroners  Acts,  1887  and 
1892.  With  Forms  and  Precedents.  Sixth  Edition.  By  E.  E. 
Melsheiuee,  Esq.,  Barrister-at-Law.    Post  8vo.     1898.       IDs.  M. 

COSTS, — Hough's  Handy  Guide  to  County  Court  Costs,— Con- 
taining the  Scales  of  Costs  and  Fees  authorized  in  County  Courts  ; 
with  useful  Precedents  of  Bills  of  Costs  on  Ordinary  and  Default 
Summonses,  Employers'  Liability,  Companies  Winding  Up,  Ee- 
mitted  Actions,  G-amishee,  Interpleader,  Admiralty,  and  other  pro- 
ceedings, also  extracts  from  the  County  Court  Act,  1888,  the  Eules, 
with  ft-actice  Notes  and  Notes  of  Decisions ;  together  with  extracts 
from  the  Workmen's  Compensation  Act,  the  Eules  and  Precedents 
of  BUls  of  Costs  thereunder,  and  of  Costs  6f  Appeal  from  the  County 
Court.  Third  Edition.  By  A.  Pebct  Hottoh,  Law  Accountant  and 
Costs  Draftsman.    Demy  8vo.     1903.  12s.  6d. 

Johnson's  Bills  of  Costs  in  the  High  Court  of  Justice  and  Court  of 
Appeal,  in  the  House  of  Lords  and  the  Privy  CouncU.  Proceedings 
in  the  County  Court  and  the  Mayor's  Courts,  &c.  Conveyancing 
Costs  and  Costs  between  Solicitors  and  their  Clients ;  with  Orders 
and  Eules  as  to  Costs  and  Court  Fees,  and  Notes  and  Decisions 
relating  thereto.  By  Hoeaob  Maxwell  Johnson,  Esq.,  Barrister- 
at-Law.     Second  Edition.    Eoyal  8vo.     1901.  1?.  15s. 

Summerhays    and    Toogood's  Precedents  of    Bills  of  Costs. 

Seventh  Edition.   By  "Thoenton  Tooqood,  Thomas  Chaelbs  Sukmee- 

EAT8,  and  C.  Gilbebt  Baebbe,  SoKoitors.  Eoyal  Svo.   1896.     11.  lOs. 

**  All  standard  Lmo  Worlcs  a/re  Jcept  in  SiocJc,  in  law  ealf  and  other  tindings. 
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C  O  S  TS — continued. 
Webster's  Parliamentary  Costs. — Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.    Eourtli  Edition.    By  C.  Catanaoe,  Esq., 
Barrister-at-Law.    Post  8vo.     1881.  11. 

COUNTY  COURTS,— The  Annual  County  Courts  Practice,  1903. 
By  His  Honour  Judge  Smtlt,  K.O.,  assisted  by  W.  J.  BEOOKS,Esq., 
Barrister-at-Law.     2  vols.    Demy  8vo.  11.  5s. 

'*  Invaluable  to  the  County  Court  practitioner.*' — Law  Journal. 
Hough's  County  Court  Costs.— Vide  "  Costs." 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants. — By  G-.  BAuywnn  Hamiuon,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1888.  7*.  6d. 

CRIMINAL  LAW. — Archbold's  Pleading,  Evidence  and  Practice  in 
Criminal  Cases. — ^With  the  Statutes,  Precedents  of  Indictments,  &o. 
Twenty-second  Edition.  By  "Wiixiam  F.  Cbaies  and  Gtnr  Stephen- 
son, Esqrs.,  Barristers-at-Law.  Demy  8vo.  1900.  11.  lU.  6d. 
"  *  Ardibold '  is  the  one  indispensable  book  for  every  barrister  or  solicitor  who 
practises  regularly  in  the  criminal  Courts." — Solicitors*  Journal, 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law. — (Ee- 
printedfrom  "Chitty's  Statutes.")  With  an  Introduction  ind  Index. 
By  W.  F.Ceaies,  Esq.,  Barrister-at-Law.  Eoyal  8vo.    1894.     10s. 

Disney  and  Gundry's  Criminal  Law. — A  Sketch  of  its  Principles 
and  Practice.  By  Henet  W.  Dibnet  and  Haeold  Gitndet,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1896.  7«.  6rf. 

Kenny's  Outlines  of  Criminal  Law.    Demy  8vo.     1902.  10s. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Demy  Bvo.     1901.  12«.  6d.. 

Kershaw's  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
cedure and  Evidence.  By  HiiaoN  KEESEiw,  Esq.,  Barri§ter-at- 
Law.    Eoyal  12mo.     1897.  3«. 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Twelfth  E^tion.  By  A.  P.  Pbeoevai,  Ebep,  Esq.,  Barrister-at- 
Law.  Demy8vo.  1898.  1/.  lis.  6d. 
**Tq  the  criminal  lawyer  it  is  his  guide,  philosopher  and  friend.  What 
Boscoe  says  most  judges  will  accept  without  question." — LawTme€. 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Sixth  Edit. 
By  HoEAOE  Smith,  Esq.,  Metropolitan  Police  Magistrate,  and  A.  P. 
Peeoeval  Keep,  Esq.     3  vols.    Eoy.  8vo.    1896.  61. 16«.  6d. 

"No  library  can  be  said  to  be  complete  without  Kussell  on  Crimes." — Law  Times. 

"  Indispensable  in  every  Court  of  criminal  justice." — The  Times. 

Shirley's  Sketch  of  the  Criminal  Law. — Second  Edition.  ByCnAELBa 
Stephen  HmsTEE,  Esq.,  Barrister-at-Law.  DemySvo.   1889.   7s.  6d. 
Warburton. —  Vide  "Leading  Cases." 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty  and 
other  Death  Duties,  with  an  Appendix  containing  the  Eules 
Eegulating  Proceedings  in  England,  Scotland  and  Ireland  in  Appeals 
under  the  Acts  and  a  List  of  the  Estate  Duty  Forms,  with  copies  of 
some  which  are  only  issued  on  Special  Application.  Third  Edition. 
By  Evelyn  Feeeth,  Esq.,  Eegistrar  of  Estate  Duties  for  Ireland' 
formerly  Deputy-Controller  of  Legacy  and  Succession  Duties! 
Demy8vo.     1901.  12a.  6d'. 

"  The  official  position  of  the  Author  renders  his  opinion  on  questions  of  proce- 
dure of  great  value,  and  we  think  that  this  hook  will  be  found  very  useful  to 
solicitors  who  have  to  prepare  accounts  for  duty." — SoUcitora'  Journal. 
Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  E.  Haeman,  Esq. 
Barrister-at-Law.    Second  Edition.    Eoy.  12mo.     1903.  6s! 

"  Can  be  recommended  as  a  reliable  guide  to  an  Act  which  depends  to  a  great 
extent  on  the  definitions  of  its  expressions." — Law  Quarterly  Heview. 

%*  All  Standard  Law  Works  mre  kept  in  Stock,  in  law  ea^  and  other  bindings. 
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DEBENTURES  AND  DEBENTURE  STOCK.— Palmer's  Com- 
pany Precedents. — For  use  in  relation  to  Companies  subject  to 
the  Companies  Acts. 

Part  III.  DEBENTURES  AND  DEBENTURE  STOCK,  including 
Debentures,  TrustDeeds.Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Miscel- 
laneous. With  Copious  Notes.  Ninth  Edition.  By  Feakois  Beaufoet 
Palmek,  Esq.,  Barridter-at-La-w.     Royal  8vo.     1903.  25s. 

*'  The  result  of  much  caxeful  study Simply  invaluable  to  debenture- 
holders  and  to  the  legal  advisers  of  such  investors." — Financial  News. 

"  Embraces  practically  the  whole  law  relating  to  debentures  and  debenture 
stock Musttakefrontrankamongtheworksonthesubiect." — LawTimes. 

DECISIONS  OF  SIR  GEORGE  JESSEL.— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel ;  with  Notes,  &o. 
By  Apslky  Petee  Pbtee,  Solicitor.     Demy  8vo.     1883.  16*. 

DIARY.— Lawyers'  Companion  (The)  and  Diary,  and  London  and 
Provinclar  Law  Directory  for  1903,- For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &o.,  &o.  Edited  by  Edwin  Layuan,  Esq.,  Barrister-at- 
Law ;  and  contains  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Farislf  Business :  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1902  ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820 ; 
Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
matters  of  practical  utility :  together  with  a  complete  List  of  the  English 
Bar,  and  London  and  Country  Sohcitors,  with  date  of  admission  and 
appointments.  Pubijshed  Ajtnually.  Fifty-seventh  Issue.  1903. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain ba.Od. 

2.  The  above,  inteeusavbd  with  plain  paper  .        .        .        .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns       .  5   6 
i.  The  above,  with  money  columns,  htdebleaved  with  plain  paper  8   0 

5.  Whole  page  for  each  day,  plain 7   6 

6.  The  above,  intekleaved  with  plain  paper  .        .        .        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns   8   6 

8.  The  above,  inieeleavei)  with  plain  paper         ...  10   6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .  3   6 
The  Diary  contains  memoranda  of  Legal  Busmeas  throitghout  the  Tear,  tvith 

an  Index  for  ready  reference. 

"  The  legal  Whitaker." — Saturday  Review. 

"  The  amount  of  mformation  packed  within  the  covers  of  this  well-known 
book  of  reference  is  almost  incredible.  In  addition  to  the  Diary,  it  contains 
nearly  SCO  pages  of  dosely  printed  matter,  none  of  which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  publishers  seem  to 
have  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pag  es,  and  }t 
may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the  luxury  of 
having  it  at  his  elbow,  will  ever  be  likely  to  try  to  do  without  it."—  Law  Journal. 

DICTIONARY. — The  Pocket  Law  Lexicon.- Explaining  Teehmoal 
Words,  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law. 
Third  Edition.  By  Hewet  G.  Rawbon  and  James  F.  Remnant, 
Esqrs.,  Barristers-at-Law.    Fcap.  8vo.     1893.  .  6«.  6d. 

•*  A  wondetfnl  little  legal  Dictionary." — Indermaur's  La/ur  Student^  Jouriial. 
Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modem,  and  Commercial,  with  selected 
Titles  from  the  CivU,  Scots  and  Indian  Law.  'Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Leit,  Esq., 
•       Barriater-at-Law.    Super-royal  8vo.    1902.  lA  18s. 

"  An  encyclopsedia  of  tie  law." 

"The  new  edition  seems  to  us  to  be  very  com])lete  and  perfect,  and  a  copy 
of  it  should  be  procured  by  every  practising  tolieitor  without  delay.  A  better 
value  for  his  money  in  the  law  V  ook  market  a  practitioner  could  not,  we  are  sure, 
get.  Of  the  many  book  s  we  have  to  refer  to  in  our  work  no  volume  is.  we  believe, 
more  often  taken  down  from  the  shelf  than  '  Wharton.'  "—Lm;  Soles. 
•«•  All  ttcmdard  Law  Works  me  hept  in  Stock,  in  law  calf  and  other  hindingt. 
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DIGESTS. 
MEWS'  DIGEST  OF  ENGLISH  CASE  lAW.— Oontaining  the  Keported 
Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 
Irish  Courts,  to  the  end  of  1897.  (Being  a  Ne-w  Edition  of  ' '  Fisher's 
Common  Law  Digest  and  Chitty's  Equity  Index.")  Under  the  general 
Editorship  of  John  Mews,  assisted  by  W.  E.  Baeet,  E.  E.  H.  Biboh, 
A.  H.  BiTTLESTON,  B.  A.  Cohen,  W.  I.  Cook,  E.  W.  Hansell,  J.  S. 
Hbndeebon,  a.  Laweenoe,  J.  M.  Lely,  R.  C.  Mackenzie, 
E.  Manson,  B.  Gt.  Maebden,  H.  J.  Newbolt,  A.  E.  Randam., 
J.  Ritchie,  J.  Smith,  J.  F.  Walet,  T.  H.  Waikee,  and  W.  A.  G-. 
Woods,  Esqrs.,  Barristers-at-Law.  In  16  vols.  Royal  8vo.  £20 
(£otmd  in  half  calf,  gilt  top,  £3  net  extra.) 

"Ayasttmdertakiiig.  .  .  .  We  Iiave  tested  several  pajts  of  tlie  work,  with  the 
result  of  conjQrming  our  impression  as  to  the  accm:acy  of  a  work  which  is  indis- 
pensable to  lawyers." — The  Times. 

%*  Cases  overruled,  approved,  questioned,  &c.,  have  been  omitted 
from  this  Digest,  but  a  Digest  of  Cases  overruled,  approved,  or 
otherwise  specially  considered,  brought  down  to  the  end  of  1902,  by 
W.  A.  Gr.  Woods  and  J.  Ritchie,  Esqrs.,  Barristers-at-Law  (being  a 
New  Edition  of  Dale  and  Lehiiann).   2  vols.   Royal  Svo.    {In  the  press.) 

The  Annual  Digest  for  1898, 1899, 1900, 1901  and  1902.  By 
John  Mews,  Esq.,  Barrister-at-Law.    Royal  Svo.  each  15a. 

%*  This  Digest  is  also  issiied  quarterly,  eadi  part  being  cumulative. 
Price  to  Subscribers,  for  the  four  parts  payable  in  advance,  net  17«. 
"  The  practice  of  the  law  without  Mews'  Annual  would  be  almost  an  impos- 
sibility."— Law  Times. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897. — By  John  Mews,  Esq.,  Barrister-at-Law.  Royal 
Svo.     1898.  II.  5s. 

Law  JournaJ  Quinquennial  Digest,  1896-1900. — An  Analytical 
Digest  of  Cases  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  during  the  years  1896-1900,  with  references  to  the  Statutes 
passed  during  the  same  period.  By  James  S.  Hendeeson,  Esq., 
Barrister-at-Law.     1901.  11.  10s.' 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed  (1865 — 
1 890) ;  being  a  List  of  all  Cases  cited  in  Judgments  reported  from 
Michaelmas  Term,  1865  to  the  end  of  1890,  with  the  places  where 
they  are  so  cited. — ^By  Q-eoeqe  John  Talbot  and  HtraB  Foet,  Esqrs., 
Barristers-at-Law.    Royal  Svo.     1891.  \l.  5s. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved,  or 
otherwise  specially  considered  in  the  English  Courts  to  the 
end  of  1 902  :  with  Extracts  from  the  Judgments  dealing  with  the 
same.  By  W.  A.  Gr.  Woods  and  J.  Ritchie,  Esqrs.,  Barristers-at- 
Law. — Being  a  New  Edition  of  "  Dale  and  Lehmann's  Digest." 

{In  the  press.) 

DISCOVERY.— Sichel  and  Chance's  Discovery.— The  Law  relating 
to  Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
covery. By  Wahteb  S.  Sichel  and  William  Chance,  Esqrs., 
Barristers-at-Law.    Demy  Svo.    1883.  12s. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &c.  Second  Edition.  By  Abthue  Oldham  and  A.  La 
TeobbFobibe,  Esqrs.,  Barristers-at-Law.  Demy  Svo.   1889.        18j. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Law  relating' 
to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  Government.  Ninth  Edition. 
— By  G-BOEOB  F.  Chambbes,  Esq.,  Barrister-at-Law.  Royal  Svo. 
1896;  10,. 

%*  All  standard  Law  Works  are  kept  in  Stock,  inlaw  calf  and  otlier  bindings. 
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DIVORCE.— Browne  and  Powles'  Law  and  Practice  in  Divorce 
and  Matrimonial  Causes.  Sixth  Edition.  ByL.  D.Powkbs,  Esq., 
Barrister-at-Law.    Demy  8to.     1897.  1^.  S*- 

"The  practitioner's  standard  work  on  divorce  praotioe."— iiow  Qtuiir.  Bai. 

Kelly's  French  Law. —  Vide  "Marriage." 

DOGS. — Lupton's  Law  relating  to  Dogs,— By  Fbedbeiok  Lupton, 
Solicitor.    Royal  12mo.     1888.  6s. 

DOMESDAY  BOOK  AND  BEYOND.— Three  Essays  in  the  Early 
History  of  England.    By  Professor  Maitlaisd.     1897.    8to.      15s. 

EASEMENTS. — Goddard's  Treatise  on  the  Law  of  Easements. — 
By  Johk  Leteottbn  GocDiLBD,  Esq.,  Barrister-at-Law.  Fifth 
Edition.    Demy  8vo.     1896.  11.  6s. 

"Nowhere  has  the  salnect  heen  treated  so  exhaustively,  and,  we  may  add, 
so  scientifically,  as  by  Mr.  Goddard.  We  recommend  it  to  the  most  careful  study 
of  the  law  student,  as  well  as  to  the  library  of  the  practitioner." — Law  Fimes. 

Innes'  Digest  of  the  Law  of  Easements.     Sixth  Edition.     By 

L.  0.  Iii^Ea,  lately  one  of  the  Jndges  of  Her  Majesty's  High  Court 

of  Judicature,  Madras.     Royal  12mo.     1900.  7s.  6d. 

"  Constructed  with  considerable  care  and  pains." — L(sut  Journal. 

*  *  "We  haveonl^tbe  pleasing  duty  remaining  of  recommending  the  booktothose 

in  search  of  a  concise  treatise  on  the  law  of  Easements." — Lmv  Notes. 

ECCLESIASTICAL  LAW.— Phillimore's  Ecclesiastical  Law  of  the 
Church  of  England.  By  the  late  Sir  Robeet  PHmtmoBE,  Bart., 
D.C.L.  Second  Edition,  by  his  son  Sir  Waltee  G-boeob  Feakk 
Phujjuoee,  Bart.,  D.C.L.,  assisted  by  C.  E.  Jbmmbtt,  B.C.L., 
LL.M.,  Bamster-at-Laiv.     2  vols.    Royal  8vo.     1895.  SI.  3s. 

"The  task  of  re-editing  PhiUimore's '  Ecclesiastical  Law '  was  not  an  easy  one. 
Sir  Walter  Phillimore  has  executed  it  with  brilliant  success.  He  has  brought  to 
the  work  all  his  father's  subdued  enthusiasm  for  the  Church,  he  has  omitted 
nothing  that  lent  value  to  the  original  treatise,  he  has  expunged  from  it  what 
could  he  spared,  and  has  added  to  it  everything  that  the  ecclesiastical  lawyer 
can  possibly  need  to  know." — Law  Journal. 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
Laity.  Second  Edition.  By  Benjamin  Whitehbai),  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1899.  10s.  Gel. 

"  A  perfect  mine  of  learning  on  all  topics  ecclesiastical." — DaUy  Telegraph. 

"  Mr.  Whitehead  has  amassed  a  great  deal  of  information  which  it  would  be 
very  difficult  to  find  in  any  other  book,  and  he  has  presented  it  in  a  clear  and 
concise  form.  It  is  a  book  which  will  be  useful  to  lawyers  and  laymen." — Law 
Times. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.- Bfeg  a 
Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 
of  "  Rogers  on  Elections."     Royal  12mo. ;  1894.  7s.  6d. 

HeBderwick's  Parliamentary  Election  Manual  :  A  Practical 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Great  Britain  and  teland,  designed  for  the  Instruction  and 
Guidance  of  Candidates,  Agents,  Canvassers,  Volunteer  Assistants, 
&c.  Second  Edition.  By  T.  C.  H.  Hbddbewiok,  Esq.,  Bairister-at- 
Law.    Demy  12mo.     1900.  10s.  6d. 

"  The  work  is  pre-eminently  practical,  concise  and  clear." — Solicitors^.  Journal. 

"  One  of  the  best  books  of  the  kind  that  we  are  acquainted  with."— iaso  Journal. 

Hunt's  Metropolitan  Borough  Councils  Elections!  A  Guide  to 

the  Election  of  the  Mayor,  Aldermen,  and  Councillors  of  Metropolitan 

Boroughs.    By  John  Hunt,  Esq.,  Barrister-at-Law.    Demy  8vo. 

1900.  3s.  6(f. 

*■.*  All  itmdcirdZcm  Works  are  kept  in  Sioclc,  in  law  calf  cmd  other  bindings. 
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E  LECT I O  N  S — continued. 
Rogers'  Law  and  Practice  of  Elections, — 

Vol.  I.  Eeqisteation,  inoluding  the  Practice  in  Eegistratdon 
Appeals;  Parliamentary,  Municipal,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  in  Council,  and  Forms.  Sixteenth 
Edition  ;  with  Addenda  of  Statutes  to  1900.  By  Maueioh  Powxll, 
Esq.,  Bairister-at-Law.     Eoyal  12mo.     1897.  1^.  1». 

*'  The  practitioner  will  find  within  theae  covers  everything  ■which  he  can  be 
expected  to  know,  well  arranged  and  carefully  stated." — Law  Times. 

Vol.  II.  Paeliamentaey  Elections  and  Petitions  ;  with  Appen- 
dices of  Statutes,  Rules  and  Forms.  Seventeenth  Edition.  Eevised  by 
S.  H.  Day,  Esq.,  Barrister-at-Law.    Royal  12mo.     1900.         1?.  Is. 

"  The  acknowledged  authority  on  election  law." — Law  Joumfl, 

"The  leading  book  on  the  difficult  subjects  of  elections  and  election  peti- 
tions."—T'/awj  TimeB, 

**  We  have  nothing  but  praise  for  this  work  as  a  trustworthy  guide  for  candi- 
dates and  a«ents  " — SoUcitar^  Jownial, 

Vol.  III.  Municipal  and  othee  Elections  and  Petitions,  with 
Appendices  of  Statutes,  Rules,  and  Forms.  Seventeenth  Edit.  By 
Samuel  H.  Day,  Esq.,  JBarrister-at-Law.  Eoyal  12mo.  1894.  H.  Is. 
EMPLOYERS'  LIABILITY.— Mozley-Starl<.—  Firf«  "Arbitration." 
Robinson's  Employers'  Liability,  By  Aethub  Robinson,  Esq., 
Barrister-at-Law.  Second  Edition.  Including  Precedents  of 
Schemes  of  Compensation,  certified  by  the  Registrar  of  Friendly 
Societies.  By  the  Author  and  J.  D.  Stuaet  Sim,  Esq.,  Barrister- 
at-Law,  Assistant  Registrar  of  Friendly  Societies.  Royal  12mo. 
1898.  7».  6rf. 

ENGLISH  LAW,— Pollock  and  Wlaitland's  History  of  English  Law 
before  the  time  of  Edward  I. — By  Sir  Feedeeiok  Pollock,  Bart., 
and  Feed.  W.  Maitland,  Esq.,  Barristers-at-Law.  Second  Edition. 
2  vols.  roy.  8vo.     1898.  21. 

EQUITY,  a»d  Fide  CHANCERY, 
Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.  Sixth  Edition,  with 
references  to  the  Seventh  Edition  of  Daniell's  Chancery  Practice,  and 
the  Fifth  Edition  of  Daniell's  Chancery  Forms.  By  Cecil  C.  M. 
Dale,  Esq.,  Bairister-at-Law,  W.  Tindal  King,  Esq..  a  Regis- 
trar of  the  Supreme  Court,  and  W.  O.  Golhschmidt,  Esq.,  of  the 
Registrars'  Office.     In  .3  vols.     Royal  8vo.     1901.  &l.  6s. 

"A  monument  of  learned  and  laborious  accuracy." — Law  Quarterly  tieweui. 

"  The  new  e''ition  of  *  Setcn  *  is  from  every  point  of  view,  indeed,  a  raost 
valuable  and  indispensable  work,  and  well  worthy  of  the  book's  high  reputation." 
— Law  Jnumnl, 

Smith's  Manual  of  Equity  Jurisprudence, — A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  wiiters,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition.  By  Sydney  E.  'Williams,  Esq.,  Barrister-at- 
Law.  12mo.  1900.  12i.  6d. 
"  "We  can  pafely  recommend  '  Smith's  Equity'  in  He  new  clothes  to  the  atten- 
tion of  students  reading  fqr  their  Examinations."— Z,a«;  Notes. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Third  Edition.  By  H.  Aethue  Smith,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1902.  21«. 

'"This  well-known  text-book  maintains  its  high  reputation.  .  .  .  This  third 
edition  has  bepn  brought  uo  to  date  in  a  wwy  whi^h  chould  also  make  it  useful  to 
practitioners  in  search  of  the  latest  authoiities  on  »ny  given  point.  .  .  .  The 
addit  onal  cases  referred  to  in  the  text  and  notes  amount  to  many  hundreds." — 
Law  Journal.^  Dee.  6, 1902. 

Williams'  Outlines  of  Equity,— A  Concise  View  of  the  Principles  of 

Modem  Equity.     By  Sydney  E.  Williams,  Esq.,  Barrister-at-Law. 

Author  of   "The  Law  relating  to  Legal  Representatives,"   &c. 

Royal  12mo.     1900.  6,_ 

"  The  accuracy  it  combines  with  conciseness  is  remarkable."— iaw  Magazine'. 
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ESTATE  DUTI ES,— Freeth.— r«e  "Death Duties." 

ESTOPPEL. — Everest  and  Strode's  Law  of  Estoppel.  By  Lahoelot 
FrEtDmo  EvBEKST,  and  EDMnND  Steodh,  Esqrs.,  Barristers-at-Law. 
Demy  8vo.     1884.  ,  18«. 

Ewart's  Exposition  of  tlie  Principles  of  Estoppel  by  Misrepre- 
sentation.— By  John  S.  Ewaet,  Esq.,  K.C.  of  the  Canadian  Bar. 
Demy  8vo.     1900.  11.  6s. 

EVIDENCE, — Wills' Theory  and  Practice  ofthe  Law  of  Evidence, — 
By  Wm.  Wills,  Esq.,  Barrister-at-Law.  Demy  8vo.    1894.   10s.  6d. 

"It  contains  a  large  amount  of  valuable  information,  very  tersely  and 
acctirately  conveyed." — Law  Times* 

"We  consider  that  Mr.  Wills  has  given  the  profession  a  useful  book  on  a 
difficult  subject." — Law  Notes, 

EVIDENCE  ON  COMMISSION.— Hume-Williams  and  Macklin's 
Taking  of  Evidence  on  Commission!  including  therein  Special 
Examinations,  Letters  of  Request,  Mandamus  and  Examinations 
hefore  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E.  Htjme- 
WiLLiiMS,  Esq.,  K.C,  and  A.  Eoiieb  Maokun,  Esq.,  Barrister-at- 
Law.  Defliy  Svo.  1903.  12s.  &d. 
*'  "We  have  tested  it  carefully,  and  have  no  hesitation  in  commending  it  to  the 
nrofesei.m  as  an  accurate  and  cumplete  manual  on  this  important  branch  of  the 
law.  Every  point  ihat  is  likely  to  i  ccur  in  practice  has  been  noted,  and  there  are 
appendices  of  statutes,  rules,  orders,  precedents ;  and— which  is,  so  far  as  we  are 
aware,  a  novel  feature — principlps  of  our  law  of  evidence  for  the  guidance  of 
foreign  advocates,  in  Englnsh,  Prench,  and  German,  and  a  ^ood  index." — Law 
Times. 

EXAMINATION  GUIDES,— Bar  Examination  Guide.  By  H.  D. 
Woodcock,  and  R.  0.  Maxwell,  Esqrs.,  Barristers-at-Law. 

Vols.  i.  to  V.  (1895- 1899).  Each,  net  Is.  6ii. 

Barham's  Students'  Text-Book  of  Roman  Law.    By  C.  Nicolas 

Baeham.  Esq.,  Barrister-at-Law.     Demy  12mo.     1903.    Net,2s.6d. 

*'  This  is  a  first  primer  of  Roman  Law  for  the  beginner.    It  is  plain  and  clear, 

is  wel  arranged,  and  so  simply  put  that  any  student  can  follow  it." — Law  Student's 

Journal. 

Uttley's  How  to  Become  a  Solicitor;  or,  Hints  for  Articled 
Clerks, — By  T.  E.  Uttley,  Solicitor.    Royal  12mo.     1894.  6s. 

EXECUTIONS, — Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions. 
By  C.  J.  Edwabbs,  Esq.,  Barrister-at-Law.  Demy  Svo.   1888.     16s. 

EXECUTORS, — Goffin's  Testamentary  Executor  in  England  and 

Elsewhere.    By  E.  J.  R.  Gopmn,  Esq.,  Barrister-at-Law.    Demy 

Svo.     1901.  5s. 

Macaskie'sTreatise  on  the  Law  of  Executors  and  Administrators, 

By  S.  C.  Macaskie,  Esq.,  Barrister-at-Law.     Svo.    1881.      10s.  6rf. 

Williams'  Law  of  Executors  and  Administrators.— Ninth  Edition. 
By  the  Right  Hon.  Sir  Roland  Vauohan  Wzlliams,  a  Lord  Justice 
■of  Appeal.     2  vols.    Roy.  Svo.     1893.  31.  16s. 

"We  can  conscientiously  pay  that  the  present  edition  will  not  only  sustain, 
but  enhance  the  high  reputation  which  the  book  has  always  enjoyed."— iawi 
Jourrtal. 

Williams'   Law  relating  to   Legal    Representatives, — Real  and 

Pertonal.      By  Sydney  E.  Williams,  Esq.,  Author  of  "Law  of 

Account,"  "  Outlines  of  Equity,"  &c.    Demy  Svo.     1899.  10s. 

"  We  can  commend  to  both  branches  of  the  profession,  and  more  especially 

to  solicitors."— inw  rimes.  vj.  .j    ,       -iv         ,.■    i. 

"  An  excellent  law  book,  excellently  got  up,  and  though  it  deals  with  a  subject 

on  which  there  is  an  ample  literature,  its  existence  is  juiitified  by  its  aim  at  being 

'in  as  short  a  form  as  possible,  a  summary  of  the  law  of  legal  representatives  as 

modified  by  the  Land  Transfer  Act,  1897.'  "—Pall  Mall  GazeUe. 
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FACTORIES  AND  WORKSHOPS.— Ruegg  and  WIossop's  Law 
of  Factories  and  Workshops.  By  A  H.  Riteqg,  Esq.,  K.C., 
and  L.  Moaaop,  Esq.,  Barrister-at-Law.  Demy  8vo.  1902.  12s.  6d. 
'*  We  welcome  this  book,  for  it  is,  in  our  opinion,  t»ne  of  the  beet  trpatises  on 
the  law  of  factories  which  have  lately  appeared."— taw  Journal,  March  29, 1902. 
"  Prepared  with  an  evident  intention  of  saying  all  there  is  to  be  said  on  the 
legal  aspect  of  i^e  subject.  ...  Destined  to  take  its  place  as  the  book  on 
the  Acts." — Saturday/  Remew,  May  3, 1902. 

FARM,  LAW  OF,— Dixon's  Law  of  tpie  Farm;  moluding  the  Cases 

and  Statutes  relating  to  the  subject ;  and  the  Agricultural  Customs 

of  England  and  Wales.  Fifth  Edition.  By  Aubbey  J.  Spenobe,  Esq., 

Barrister-at-Law.    Demy  8to.    1892.  II.  6s. 

"  A  complete  modem  compendium  on  agricultural  matters."— ilUB  Times. 

FIXTU  RES, — Amos  and  Ferard  on  thie  Law  of  Fixtures  and  other 
Property  partaking  both  of  a  Eeal  and  Personal  Nature.  Third 
Edition.  By  C.  A.  Fbeaed  and  W.  Howlaxd  Kobeets,  Esqrs.,  Bar- 
risters-at-Law.    Demy  8vo.     1883.  18». 

FORIVIS. — Chitty's  Forms  of  Civil  Proceedings  in  the  King's  Bench 
Division  of  the  High  Court  of  Justice,  and  on  Appeal  therefrom 
to  the  Court  of  Appeal  and  the  House  of  Lords. — Thirteenth 
Edition.  By  T.  W.  Chittt,  Esq.,  a  Master  of  the  Supreme  Court, 
Hbebeet  Chittt,  Esq.,  Barrister-at-Law,  and  P.  E.  Vizaed,  Esq., 
of  the  Central  OfBoe.    Boyal  8vo.     1902.  U.  16s. 

**  The  book  is  accurate,  reliable  and  exhaustive." — Solicitors'  Journal, 
"  The  forms  are  practically  exhaustive,  and  the  notes  very  good,,  so  that  this 
edilion  will  be  invaluable  to  practitioners  whose  work  is  of  a  litigious  kind." — 
Law  Journal, 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom,-:-Ei£th  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court ;  Practical  Notes ;  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Practice.  By  Chakles  Buenet, 
B.A.,  a  Master  of  the  Supreme  Court.  Royal  8vo.  1901.  21.  10«. 
"  The  standard  work  on  Chancery  Procedure."— iOMi  Quarterly  BaAew. 

Seton.— r«e  "Equity." 
FRENCH    LAW.  —  Cachard's   French   Civil   Code. —By  Hehey 
Caohaeb,  B.A.,  and  ConnseUor-at-Law  of  the  New  York  Bar, 
Lieenoie  en  Droit  de  la  Paoulte  de  Paris.    Demy  8vo.     1895.         \l, 

Goirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Leopom)  Goieahi),  Lieenoie  en  droit. 
Demy  8vo.     1898.  U. 

Goirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France. — By  Leopold 
GoiBAND,  French  Solicitor.    Crown  8vo.     1902.  Net,  is.  6d. 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects, — 
By  J.  T.  B.  Seweu,,  LL.D.,  Solicitor.    Demy  8vo.     1897.    10s.  6(f. 
GAIVIBIA. — Ordinances  of  the  Colony  of  the  Gambia.  With  Index. 
2  Vols.    FoUo.     1900.  Net,  Zl. 

GAME  ,  LAWS.— Warry's  Game  Laws  of  England.  With  an 
Appendix  of  the  Statutes  relating  to  Grame.  By  &.  Tatloe  Waeet, 
Esq.,  Barrister-at-Law.    Royal  12mo.     1896.  10s.  6d. 

GOODWILL,— Allan's  Law  relating  to  Goodwill.— By  CHAwas  E. 
Ali.an,M.A.,LL.B. , Esq., Barrister-at-L^w.  Demy 8vo.  1889.  7s,  6rf. 
Sebastian.— F«c  "Ttade  Marks." 

HIGHWAYS. — Chambers'  Law  relatingio  Highways  and  Bridges. 

By  GrBOEOE  F.  Chambees,  Esq.,  Barrister-at-Law.     1878.       7s.  6d. 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 

the  Payer  of  Inhabited  House  Duty  in  England. — ByAsiHUB 

M.  Ellis,  LL.B.  (Lond.),  Solicitor,  Author  of  "A  Guide  to  the 

Income  Tax  Acts."    Royal  12mo.     1885.  6s. 

"  Accurate,  complete  and  very  dearly  expressed."— SoKoitors*  Journal. 
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HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions,  By  C.  Montaoub  Lush,  Esq.,  Barrister-at-Law.  Seoond 
Edition.  By  the  Author  and  W.  H.  G-ebtiih,  Esq.,  Barrister-at- 
Law.    DemySvo.     1896.  11.  6a. 

"To  tbe  practising  lawyer  the  -work  will  be  of  the  utmost  importance." — Law  Times. 

"  ^^  book  will  certainly  be  consulted  when  difficulties  arise  relative  to  the  position 
of  married  women." — Law  Journal. 

INCOIVIE  TAX.— Ellis' Guide  to  the  Income  Tax  Acts.— For  the  use 
of  the  English  Income  Tax  Payer.  Third  Edition.  By  Aethub 
M.  Elub,  LL.B.  (Lond.),  Solicitor.  Eoyal  12mo.  1893.  Is.  Gd. 
Robinson's  Law  relating  to  Income  Tax;  with  the  Statutes, 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland. — By  Aethue  Eobineon,  Esq.,  Barrister-at-Law.  Koyal 
8vo.     1896.  XL  Is. 

"The  standard  work  on  a  complicated  and  difflcnlt  subject."— Xnw  Journal. 

INDIA. —  I  Ibert's  Government  of  India. — Being  a  Digest  of  the  Statute 
Lawrelatingthereto,  with  Historical  Introduction  and  Illustrative  Do- 
cuments. BySirCoT7BTENAYlLBEET,IC.C.S.I.  Demy8vo.  1898.  11.  Is. 

INLAND  REVENUE.  —  Highmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Including 
Appeals  to  Quarter  Sessions  and  by  Special  Case,  and  Proceedings 
by  Collector's  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes. 
Third  Edition.  By  N.  J.  Hiohmoee,  Esq.,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Revenue.  Roy.  12mo.  1901.  7s.  6rf. 
Highmore's  Inland  Revenue  Regulation  Act,  1 890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Cases,  &c.  By 
Nathaotel  J.  HiOHMOEB,  Esq.,  Barristerrat-Law,  Assistant  Solicitor 
of  Inland  Revenue.    DemySvo.     1896.  7s.  6d. 

INSURANCE. — Arnouldonthe  Lawof  Marine  Insurance.— Seventh 
Edition.  By  Edwaed  Lottis  ee  Haet  and  Ralph  Ilifp  Sihet, 
Esqrs.,  Barristers-at-Law.     2  vols.     Royal  8vo.     1901.  SI.  3s. 

"  The  authors  have  availed  themselves  of  the  advice  and  assistance  of  men  of 
practical  experience  in  marine  insurance,  so  that  the  book  may  be  relied  on  as 
accurate  from  a  business  as  well  as  from  a  legal  point  of  view.  The  book  can 
best  be  described  by  'he  one  word  *  excellent.' " — Law  Journal. 
Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— By  Chaeles  Robbet  Ttsee,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  10s.  6d. 

"  A  dear,  correct,  full,  and  vet  concise  statement  of  the  law." — Law  'Mmes. 

INTERNATIONAL  LAW.— Baker's  First  Steps  in  International 

Law.    By  Sir  SheesionBakee,  Bart.,  Barrister-at-Law.  DemySvo. 

1899.  12s. 

Dicey. —  Vide  "  Conilict  of  Laws." 

Hall's  International  Law.— Fourth  Edit.  DemySvo.  1S95.  ll.is.Qd. 
Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 

British  Crown.    By  W.  E.  Hall,  Esq.,  Barrister-at-Law.    Demy 

8vo.     1894.  10s.  6d. 

Holland's   Studies  in    International   Law.— By  Thomas  Ebskinb 

Holland,  D.C.L.,  Barrister-at-Law.     Demy  Svo.     1898.      10s.  6rf. 
Kent's  Commentary  on  International  Law.— Edited  by  J.  T.  Abdt, 

LL.D.     Second  Edition.    Crown  Svo.     1S78.  10s.  6d. 

Nelson's  Private  International   Law.— By  Hoeaob  Nelson,  Esq., 

Barrister-at-Law.     Roy.  Svo.     1889.  11.  Is. 

Rattigan's  Private  International    Law.— By  Sir  Willlam:  Hejiet 

Rattioan,  LL.D.,  K.C.,  Vico-Chancellor  of  the  University  of  the 

Punjab.    Demy  Svo.     1S95.  10s.  &d. 

"  Written  with  admirable  deamesa."— Zara  Journal. 
Walker's  Manual  of  Public  International  Law.— ByT.  A.  Waikee, 

M.A.,  LL.D.,  Esq.,  Barrister-at-Law.    Demy  Svo.     1895.  9s. 
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INTERNATIONAL  LK^N— continued. 
Walker's  History  of  the  Law  of  Nations.— Vol.  I.,  from  tbe  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.    By  T.  A.  Waekbe,  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.    Demy  8to.     1899.  Net,  10s. 

Westlake's  International  Law. — Chapters  on  the  Priiieiples  of  Inter- 
national Law.  ByJ.  Westlaxe,  K.C.,  LL.D.  DemySvo.   1894.   10». 
Wheaton's  Elements  of  International  Law;  Third  English  Edition. 
Edited  with  IVotes  and  Appendix  of  Statutes  and  Treaties.     By 
A.  C.  BoTD,  Esq.,  Barrister-at-Law.  Eoyal  Svo.   1889.    Net,  II.  10*. 
"  Wheaton  stands  too  high  for  criticism." — Law  Times. 
INTERPLEADER, — Maclennan's  Law  of  Interpleader,  as  admin- 
istered by  the  English,  Irish,  Amerioam,  Canadian,  and  Australian 
Conrta.    With  an  Appendix  of  Statutes.    By  Kodeeiok  James  Mac- 
LEUNAN,  Esq.,  Barrister-at-Law,  Toronto.    Demy  Svo.  1901.   11.  5s. 

INVESTIGATION  OF  TITLE,— Jackson  and  Gosset's  Investiga- 
tion of  Title. — Being  a  Practical  Treatise  and  Alphabetical  Digest 
of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.     Second  Edition.      By  W.   Howland  Jackson  and 
Thoeold  Gosset,  Barristers-at-Law.     Demy  Svo.     1899.       12s.  6rf. 
''  The  new  edition  contains  the  following  additional  subjects— namely,  boun- 
daries, compromise,  corporations,  glebe  lands,  parcels,  quit-rents  and  recitals ; 
and  the  changes  effected  by  the  statute  law  of  1899  are  noticed  in  their  proper 
places.  .  .  .  Jacl^on  and  Gosset's  book  is  well  worth  having." — Law  Timea. 
**  "Will  be  of  re^l  help  to  the  busy  conveyancer." — Litw  Notes. 
*»*  See  "Conveyancing."  p.  7,  for  companion  volume,  "Precedents 
of  Purchase  and  Mortgage  Deeds,"  by  the  same  Authors. 
JUDGMENTS  AND  ORDERS,— Seton,—  F««  "Equity." 
JURI.SPRUDENCE.— Holland's    Elements  of  Jurisprudence,— 
Ninth  Edition.  By  T.  E.  Hollami),  K.C.,D.C.L.  Svo.  1900.  10«.  6rf.  • 
Markby's   Elements  of  Law,     By  Sir  Wilijam  Maeeby,  D.C.L. 
Demy  Svo.     1896.  12«.  6d. 

JURY  LAWS,— Huband's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland, — ^By  Wm.  G-.  Huband,  Esq., 
Barrister-at-Law.    Royal  Svo.     1896.  Net,  U.  5s. 

JUSTICE  OF  THE  PEACE,— Magistrate's  Annual  Practice  for 
1900. — Being  a  Compendium  of  the  Law  and  Practice  relating  to 
matters  occupying  the  attention  of  Courts  of  Summary  Jurisdiction, 
with  an  Appendix  of  Statutes  and  Rules,  List  of  Punishments, 
Calendar  for  Magistrates,  &c.  By  Chaeles  Milnee  Atkinsoh;  Esq., 
Stipendiary  Magistrate  for  Leeds.    Demy  Svo.     1900.  II. 

**  An  excellent  magisterial  guide." — Law  Journal. 
Magistrates'  Cases,  1893  to  1902.— Cases  relating  to  the  Poor 
Law,  the  Criminal  haw,  Licensing,  and  other  subjects  chiefly  con- 
nected with  thedaties  and  office  of  Magistrates.  1894-1902,  Eaeh,netll. 
*0*  These  Reports,  published  as  part  of  the  Law  Journal  Reports, 
are  issued  Quarterly.  ^aoA  JPart,  net  6s. 

Annual  Subscription,  payable  in  advance,  15s.  post  free. 
Shirley's  Magisterial  Law— An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.  Second  Edition.. 
By  LeonaedH.  West,  LL.D.,  Solicitor.  Demy  Svo.  1896.  7s.  6d. 
Wigram's  Justice's  Note-Book,— Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Seventh  Edition .  By  Henet  Waebueton  and  Leonaed  W.  Kebshaw j 
Esqrs.,  Barristers-at-Law.     Royal  12mo.     1900.  10s.  Sd. 

"  The  information  given  is  complete  and  accurate."-r-£aw  Journal. 
"  Contains  a  great  deal  of  valuable  information  in  a  small  compass,  which  has 
been  brought  well  up  to  date."— Law  Times. 
LAND  CHARGES  ACTS.— Eaton  and   Purcell's  Land  Charges 
Acts,  1888  and  1900.-A  Practical  Guide  to  Registration  and 
Searches.    By  Eenest  W.  Eaton,  Esq.,  Senior  Clerk,  Land  Charges 
Department,  Land  Registry,  and  J.  PoyNiz  Pueoell,  Esq.,  of  the  same 
Department,  Barrister-at-Law.     Royal  12mo.     1901.      Net,  2s.  Gd. 
*•*  -^11  standard  Zaw  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings'. 
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LAND  LAW.— Jenks' Modern  Land  Law.  ByEu-WAED  Jenks,  Esq., 
Barrister-at-Law.    Demy  8vo.     1899.  15«. 

LAN  D  TAX.—  Bourdin's  Land'  Tax. — ^An  Exposition  of  the  Land  Tax. 
Including  the  Latest  Judicial  Decisions,  and  the  Changes  in  the  Law 
efEeoted  by  the  Taxes  Management  Act,  &o.  Fourth  Edition.  By 
the  late  Fbesesioe  Huuphbisys,  D»)uty  Registrar  of  Land  Tax ;  and 
Digests  of  Cases  decided  in  the  Courts  by  Chables  C.  Atchisou, 
Deputy  Registrar  of  Land  Tax.      Royal  12mo.     1894.  7«.  Gd. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (69  &  60 
Vict.  0.  28).  By  Chaeles  C.  Atchison,  Deputy  Registrar  of  Land 
Tax.     Royal  12mo.     1897.     {A  Supplement  to  above.)        Net,  2s.  6il. 

LAND  TRANSFER.— Brickdaie  and  Sheldon's  Land  Transfer 
Acts,  1875  and  1897. — With  a  Commentary  on  the  Acts,  and 
Introductory  Chapters  explanatory  of  the  Acts,  and  the  Conveyancing 
Practice  thereunder ;  also  the  Land  Registry  Rules,  Fonns,  and  Fee 
Order,  Orders  in  Council  for  Compulsory  Registration,  &o.,  with 
Forms  of  Precedents  and  Model  Registers,  &o.  By  0.  Foetesottb 
Beickdale,  Registrar  at  the  Land  Registry,  and  W.  R.  gHELDON, 
Esqrs.,  Bairisters-at-Law.    Second  Edition.  {In  preparation.) 

"  Not  often  is  a  statute  so  carefully  edited." — The  Times. 
"  Contains  not  only  len^t^y  and  valuable  notes  and  annotations  on  the  Land 
Transfer  Acts  and  Rules,  but  also  full  and  separate  dissertations  on  the  law, 
procedure,  and  practice  thereunder." — Law  Times. 

LANDLORD  and  TENANT.— Redman's  Law  of  Landlord  and 
Tenant, — Including  the  Practice  of  Ejectment.  Fifth  Edition. 
By  Joseph  H.  Redman,  Esq.,  Barrister-at-Law.    Demy  8vo     1901. 

1^.  5a. 
"We  can  confidently  recommend  the  present  edition." — Law  Journal, 
Woodfall's  Law  of  Landlord  and  Tenant, — With  a  fuU  Collection 
of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 
Leading  Propositions.     Seventeenth  Edition.     By  J.  M.  Lei,t,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1902.  U.  lbs. 

"Woodfall  is  really  indispensable  to  the  practising   lawyer,  of  whatever 
degree  he  may  be." — Law  Journal^  Nov.  15, 1902. 
LANDS  CLAlJSES  ACTS.— Jepson's  Lands  Clauses  Acts;  with 
Decisions,  Forms,  and  Tables  of  Costs.    Second  Edition.    By  J.  M. 
LiOHTV/ooD,  Esq.,  Barrister-at-Law.  DemySvo.    1900.  U.  Is. 

'*  This  work,  in  its  new  and  practically  re-written  form,  may  be  described  as 
a  handy  and  well-arranged  treatise  on  the  Lands  Clauses  Acts." — aolicitors* 
Journal. 

LAW  JOURNAL  REPORTS,— Edited  byJonuMEWS,  Esq.,  Barrister- 
at-Law.     Published  monthly.     Annual  Subscription : — 
Reports  and  Public  General  Statutes  Net,.  31.  is. 

Reps.  Stats.  &  Mews'  Annual  Digest  {Issued  Quarterly)  Net,  31.  10s. 
Thin  paper  Edition,  forming  one  handy  Vol.  for  the  year  Net,  31.  4s. 
Or,  without  the  Statutes  Net,  31.. 

The  Law  Journal  weekly,  U.  extra. 

LAW  LIST,— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  Coui-ts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
-  Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conveyancers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  &c.,  &c.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries  by  Eenest  Cleave,  Controller  of  Stamps,  and  Registrar  of 
Joint  Stock  Companies,  and  Published  by  the  Authority  of  the 
Commissioners  of  Inland  Revenue  and  of  the  Incorporated  Law 
Society.     1903.  ^'i>  10*-  ^d. 

•  *  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LAW  QUARTERLY  REVIEW— Edited  by  Sir  FEEDEiuoK  Pollock, 
Bart.,  D.O.L.,  LL.D.  Vols.  I.— XVIII.  (with  General  Indices  to 
Vols.  I.  to  XV.)    EoyalSvo.     1886-1902.  Bach,  I2s. 

(^"  Annual  Subscription  post  free  12s.  &d.,net.     Single  numbers,  each  6s. 
"A  little  criticism,  a  few  quotations,  and  a  batch  of  anecdotes, 
ailbrd  a  sauce  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Zaw  Journal. 

"The  greatest  of  legal  quarterly  reviews  .    .  .  the  series  of 

'  Notes  '  always  so  entertaining  and  illustrative,  not  merely  of  the 

learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 

of  language  with  which  such  learning  can  be  unfolded." — Zaw  Jour. 

LAWYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice,— Snow,  BtrENKT,  and  Steinobe. 

(2)  The  A.  B.  C,  Guide  to  the  Practice.— Steinqee. 

(3)  The  Annual  Digest. — Mews.     [Also  Issued  Quarterly.) 

(4)  The  Annual  Statutes. — Lelt. 

(5)  The  Annual  County  Court  Practice. — Smtlt. 

I^°  Arrniml  Subscriptions.    For  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net,  21.  Ss.   Nos.  1,  2,  3,  and  4  only,  net,  11. 18s. 
Nos:  3,  4,  and  5  only,  net,  11. 15s.     {Carriage  extra,  2s.) 
Full  prospectus  forwarded  on  application. 

LAWYER'S  COMPANION.— FJffe"  Diary." 

LAWYER'S  OFFICE.  — The  Modern  Lawyer's  Office!  being 
Suggestions  for  Improvements  in  the  Organization  of  Law  Offices 
and  for  the  adoption  of  certain  Amrrican  Appliances  and  Business 
Methods.  By  A  Soliciioe  oi?  the  Stiteeme  Couet.  Koyal  12mo. 
1902.  6s. 

"  We  strongly  recommend  every  solicitor  •who  attaches  importance  to  the 
organization  of  bis  ofSce  to  make  himself  actiuainted  'with  the  system  explained 
so  clearlyin  this  little  work." — Law  Journal. 

LEAD!  NG  CASES.— Ball's  Leading  Cases.     Vide  "  Torts." 
Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.    With 
Notes.     By  W.  S.  Shielby,  Esq.,  Barrister-at-Law.    Sixth  Edition. 
ByEiOHABD  Watson, Esq.,  Barrister-at-Law.   Demy8vo.  1900.16s. 

**  A  sound  knowledge  of  common  law  can  he  gleaned  from  Shirley." — Law  Notes. 

"  The  selection  is  very  large,  though  all  are  distinctly '  Leading  Gases,'  and 
the  notes  are  hy  no  means  the  least  meritorious  part  of  the  work."— Zaw  Journal. 

"  Calculated  to  be  of  great  service  to  students." — Law  Students'  Journal. 

''Will  so  long  as  Mr.  Watson  remains  the  Editor  retain  its  hold  on  the 
student  world." — Law  Notes. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law, 
With  Notes.  By  Heney  Waebueton,  Esq.,  Barrister-at-Law. 
[Founded  on  "  Shirley's  Leading  Cases."]  Second  Edition.  Demy 
8vo.     1897.  A'et,  10s.  Sd. 

"  The  cases  have  been  well  selected,  and  arranged We  consider  that 

it  will  amply  repay  the  student  or  the  practitioDer  to  read  both  the  cases  and  the 
notes." — Justice  of  the  Peace. 

LEGAL    INTERPRETATION.— Seal's  Cardinal   Rules  of  Legal 

Interpretation.- Collected  and  Arranged  by  Edwaed  Beal,  Esq., 

Barrister-at-Law.    Eoyal  8vo.     1896.  12s.  Gd. 

*'  Invaluable  to  the  student.    To  those  with  a  limited  library,  or  a  busy 

practice,  it  will  be  indispensable." — Justice  of  the  Peace. 

LEGISLATIVE    METHODS.— Ilberts   Legislative    Methods  and 

Forms. — By  Sir  CotrEiENAY  Ileeet,  K.C.8.I.,  O.I.E.,  Parliamentary 

Counsel  to  the  Treasury.    Demy  8vo.     1901.  I6s 

LEXICON.— r»<fe  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander :  with  the  Evidence,  Pro- 
cedure, Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and 
Criminal  Cases.  Third  Edition.  By  W.  Blake  Odoees,  LL.D.,  one 
of  His  Majesty's  Counsel.    Royal  8vo.     1896.  U.  I2s. 

**  The  best  modem  book  on  the  law  of  libel." — Da%ly  News. 

"  The  most  scientific  of  all  our  law  books In  its  new  dress  this  volume 

is  secuie  of  an  appreciative  professional  welcome." — Law  Times. 

"  The  general  opinion  of  the  profession  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers'  learned  work."— Zaiii  Journal. 

•j,*  All  standard  law  WorJes  are  leept  in  Stock,  in  law  calf  and  other  bindings. 
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LICENSING.*— Lathom's  Handy  Guide  to  the  Licensing  Acts. 
By  H.  W.  Lathom,  Solicitor.     Royal  12mo.     1894.  5s. 

"  The  mass  of  confusinp'  statute  and  case  law  on  this  wide  subject  has  been 
most  ably  codified." — Law  Times. 

Talbot's  Law  and  Practice  of  Licensing.— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes  and  Forms.  With  Addendum  containing 
the  decision  of  the  House  of  Lords  in  Boulter  v.  Jmtiees  of  Kent.  By 
Geoeqe  John  Talbot,  Esq.,  Barrister-at-La-w.  12mo.  1896.  7s.  6rf. 
"  His  method  gives  professional  men  a  guide  to  the  legislation  afforded  by 
no  other  book." — Law  Journal. 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils, — Third  Edition. 
By  Geoeob  H-dhphkbts,  Esq.    Royal  8vo.     1889.  7s.  6rf. 

BEtzalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprising  the  Statutes  relating  to  Public 
Health,  Municipal  Corporations,  Highways,  Burial,  Gas  and  Water, 
PubUo  Loans,  Compulsory  Taking  of  Lands,  Tramways,  Electric 
Lighting,  &c.  With  Addenda.  By  C.  Noeman  Bazaibette  and 
G.HxTMPHEET8,E8qrs.,Barrister8-at-Law.  Sup. royalSvo.  1888.  3/. 3s. 

Chambers.— Ftifo  "District  Councils." 

Humphreys. — Vide  "  Parish  Law." 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London  Local 
Government.  The  Law  relating  to  the  London  County  Council, 
the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Hunt, 
Esq.,  Barrister-at-Law.     2  vols.     Royal  8to.     1897.  SI.  3s. 

**  This  very  comprehensive  and  well-arranged  code  of  London  Local  Govern- 
ment will  be  invaluable  to  local  authorities,  the  legal  profession  and  others 
directly  interested  in  the  subject." — London. 

"  Concise,  accurate  and  useful." — Law  Journal. 

"  We  heartily  recommend  Mr.  Hunt*^  work." — County  Council  Times. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— By Aethub 
Hetwood  and  Abnold  Mabset,  Solicitors.   Demy8vo.    1900.    "is.&d. 

"  A  very  useful  little  handbook,  '^hich  contains  a  clear  account  of  the  practice 
in  lunacy.  — Law  Journal. 

"  An  exceedingly  useful  handbook  on  lunacy  practice." — Law  Notes. 

"A  clear  and  able  handbook.  .  .  .  A  feature  of  the  work  are  the  precedents 
given,  which  have  nearly  all  stood  the  test  of  actual  practice." — Law  Times. 

MAGISTRATES'   PRACTICE  and    MAGISTERIAL  LMl.—  Fide 

"  Justice  of  the  Peace." 
MARINE  INSURANCE.— ri<fe"Lisuranoe." 

MARITIME  DECISIONS.— Douglas'  Maritime  Law  Decisions,— 
Compiled  by  Robt.  R.  DottoIiAS.    Demy  8vo.     1888.  7s.  6d. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from, Second  Edition.  By  Ohvee  E.  Bodington,  Esq.,  Barrister-at- 
Law,  Lioenoie  en  Droit  de  la  Facultede  Paris.  Roy.  Svo.  1896.  1/.  Is. 

MARRIED  V/OMEN'S  PROPERTY.— Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  By  Montaoue  Lttsh,  Esq.,  Barrister-at-Law,  Author  of 
"  The  Law  of  Husband  and  Wife."    Royal  12mo.     1887.  6s. 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Second  Edition.  ByJoHNMAODONEi,!,,  Esq.,LL.D.,M.A., 
C.B.,  a  Master  of  the  Supreme  Court,  and  Edwaed  A.  Mitchell 
LoTES,  Esq.,  Barrister-at-Law.  {In  preparation.) 

MEDICAL  PARTNERSHIPS.— Barnard  and  Stocker's  Medical 
Partnerships,  Transfers,  and  Assistantships,— By  William 
Baenaed,  Esq.,  Barrister-at-Law,  and  G.  Bbeteam  Stookeb,  Esq., 
Managing  Director  of  the  Scholastic,  Clerical  and  Medical  Associa- 
tion (Limited).    Demy  Svo.     1895.  10s.  6d. 

%*  J.  U  standard  Lmo  Works  are  kept  in  Stock,  in  law  ealf  and  other  hiniings.  - 
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MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile  Law. 
— Tenth  Edition.  By  John  MAonoNEiiL,  Esq.,  C.B.,  a  Master  of 
the  Supreme  Court  of  Judicature,  assisted  by  Gbo.  Humpheetb,  Esq., 
Barrister-at-Law.     2  vols.    Royal  8vo.    1890.  21.  2». 

"  Of  the  neatest  value  to  the  mercantile  lawyer." — Law  Times. 

"  One  of  the  most  scientific  treatises  extant  on  mercantile  law." — Sol.  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mefoantileand  Maritime 
Law, — With  Notes.  By  0.  D.  TnroE,  Esq.,  Barrister-at-Law. 
Third  Edition.    Epyal  8to.     1884.  21.  2a. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.— By  A.  Wilson,  Solicitor  and  Notary.   Royal  12mo.    1883.    6s. 

MERCHANDISE    MARKS    ACT.— Payn's    Merchandise    Marks 
Act,1887,— ByH.  Patn, Barrister-at- Law.  Royall2mo.  1888.  3«.6d. 
"  A  safe  guide  to  all  who  are  interested  in  the  Act." — Law  Timea. 

METROPOLIS  BUILDING  ACTS. -Craies'  London  Building  Act, 
1894i  with  Introduction,  Notes,  and  Index,  and  a  Table  showing 
how  the  Former  Enactments  relating  to  Buildings  have  been  dealt 
with. — By  W.F.CEAiES,E8q.,Barrister-at  Law.  Royal8vo.  1894.  5s. 

MINES  AND  MINING.— Cockburn.—  F«<fe  "Coal." 

MORALS  AND  LEGISLATION.— Bentham's  Introduction  to  the 
Principles  of  Morals  and  Legislation. — By  Jeek^t  Bentham, 
M.A.,  Bencher  of  Lincoln's  Inn.     Crown  8vo.     1879.  6s.  Gd. 

MORTGAGE. — Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.— By  W.  F.  Bbddoes,  Esq.,  Barrister-at-Law.  8vo.   1893.    IDs. 

"  We  commend  the  work  as  a  reliable  and  useful  little  manual."— iaw 
Students*  Journnl. 

"  We  can  cordiwlly  recommend  this  work  to  a  practitioner  who  likes  to  have 
small  compact  books  at  hand  on  all  subjects." — Laiu  Notes. 

Bobbins'  Treatise  on  the  Law  of  Mortgages,  Pledges  and 
Hypothecations.— By  L.  G.  G^edon  Robbins,  Assisted  by  F.  T. 
Maw,  Esqrs.,  Barristers-at-Law.  Founded  on  "  Coote's  Law  of 
Mortgage."     2  vols.     Royal  8vo.     1897.  3^. 

**  11  is  not  a  patched-up  edition  of  an  old  work ;  it  is  a  new  book,  containing 
of  Ihe  old  what  is  ^ood  and  is  still  law,  with  the  advantage  of  the  work  of  a 
modern  editor." — I^v  .foumaK 

**  The  practisii  g  lawyer  will  find  in  detail  everything  that  he  can  possibly 
want." — Soliritors*  Journal. 

*'  A  complete  treatise  on  the  law  of  mortgages." — Law  Quarterly  Review. 

MOTOR  CARS. — Bonner's  Lawof  MotorCars,  Hackney  and  other 
Carriages. — An  Epitome  of  the  Law,  Statutes,  and  Regulations. 
By  G.  A.  BoNNBE,  Esq.,  Barrister-at-Law.  Demy  8vo.   1897.  7s.  6rf. 

"The  book  is  full  of  useful  information,  and  will  undoubtedly  prove  of  service 
to  those  who  require  advice  on  this  subject." — Law  Times. 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.— 

Vide  "  Local  and  Municipal  Government." 

NAVY. —  Manual  of  Naval  Law  and  Court  Martial  Procedure) 
in  which  is  embodied  Thring's  Criminal  Law  of  the  Navy,  together 
with  the  Naval  Discipline  Act  and  an  Appendix  of  Practical 
Forms. — By  J.  E.  R.  Stephens,  Esq.,  Barrister-at-Law,  C.  E. 
GiFFOED,  Esq.,  C  B.,  Fleet  Paymaster,  Royal  Navy,  and  F. 
Haeeison  Smith,  Esq.,  Staff  Paymaster,  Royal  Navy.  Demy  8vo 
1901.  15». 

"  Well  written,  excellently  airanged,  and  fully  comprehensive."— raw  Jtmmal. 

"  Well  up  to  date  ....    May  be  thoroughly  relied  upon."— ioKi  Times. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligenoo. 
Second  Edition.  By  Horace  Smith,  Esq.,  Barristet-at-Law,  Editor 
of  "  Addison  on  Contracts,  and  Torts,"  &o.     8vo.     1884.       12*.  6rf. 

%*  AU  atandard  Lau)  Worka  are  kept  in  Stoek,  in  law  calf  and  other  binding; 
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NISI  PRIUS.— Rosooe's  Digest  of  the  Law  of  Evidence  on  the 
Trial  of  Actions  at  Nisi  Prius,— Seventeenth  Edition.  ByMAUEioa 
PowEU,,  Esq.,  Barrister-at-Law.    2  vols.    Domy  8vo.    1900.    21.  2«. 

"  Continues  to  be  a  vaat  and  dloaely  paoked  storeliouse  of  information  on 
practice  at  Nisi  Priua." — Law  Journal, 

"  Almost  invaluable  to  a  Nisi  Frius  practitioner.  .  .  .  We  have  nothing 
but  praise  for  the  new  edition." — Law  Quarterly  Review. 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — With  a  full  oolleotiou  of  Precedents.  Sixth 
Edition.  By  James  Cbanstotoj,  Esq.,  Barrister-at-Law.  Demy  8to. 
1901.  II  5s. 

"The  book  is  an  eminently  practical  one,  and  contains  a  very  complete 
collection  of  notarial  precedents  The  editor  is  to  be  congratulated  upon  the 
execution  of  a  very  thorough  piece  of  work." — Law  Journal. 

OATHS,— Stringer's  Oaths  and  Affirmations  in  Great  Britain  and 
Ireland!  being  a  CoUeotion  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Conimissioners  for  Oaths, 
and  of  all  Courts  of  CivU  Procedure  and  Offices  attached  thereto.  By 
Fbaucis  A.  Steinobe,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  "Annual  Practice."  Second  Edition. 
Crown  8vo,    1893.  4*. 

"  IndispeuFiable  to  all  commissioners." — SoHcitora*  .Journal. 

ORANGE  RIVER.— The  Statute  Law  of  the  Orange  River  Colony, 
-Translated.     Royal  8vo.     1901.  21.  2s. 

OTTOMAN  CIVIL  LAW,— Grigsby's  Medjelle,  or  Ottoman  Civil 
Law.— Translated  into  English.  By  W,  E.  G-biosbt,  LL.D.,  Esq., 
Barrister-at-Law.    Demy  8to.     1895.  11.  Is. 

PARISH  LAW,— Humphreys'  Parish  Councils, — The  Law  relating 
to  Parish  Councils,  heing  the  Local  Government  Act,  1894  ;  with 
an  Appendix  of  Statutes,  together  with  an  Introduction,  Notes,  and 
a  Copious  Index.  Second  Edition.  By  Geoboe  Hompheeys,  Esq., 
Barriater-at-Law,  Author  of  "The  Lawrelating  to  County  Councils," 
&c.     Eoyal  8vo.     1895.  10s. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Ecclesiastical  Government  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  Maonamaea,  Esq.,  Assistant 
Master  of  the  Supreme  Court,  Registrar  of  the  Court  constituted 
under  the  Beneaces  Act,  1898.     Demy  8vo.     1899.  11. 

"  Of  great  service  both  to  lawyers  and  to  parochial  officers." — Solicitors*  Jour. 

"  A  most  useful  book  of  reference  on  all  matters  connected  with  the  parish, 
both  civil  and  ecclesiastical." — Law  Journal. 

PARTNERSHIP,— Pollock's  Digest  of  the  Law  of  Partnership. 
Seventh  Edition.  With  an  Appendix  of  Forms.  By  Sir  Feedbeiok 
Pollock,  Bart.,  Barrister-at-Law,  Author  of  "Principles  of  Con- 
tract," "The  Law  of  Torts,"  &o.     Demy8vo.     1900.  10s. 

"  Of  the  execution  of  the  work  we  can  speak  in  terms  of  the  highest  praise. 
Tlie  language  is  simple,  concise,  and  clear." — L-w  Magazine. 

'*  Pr^eworthy  in  design,  scholarly  and  complete  in  execution." — Sat.  Review. 

PATENTS, — Edmunds  on  Patents. — The  Law  and  Practice  of  Letters 
Patent  for  Inventions.  By  Lewis  Edkuniis,  Esq.,  K.C.  Second 
Edition.  By  T.  M.  Stevens,  Esq.,  Barrister-at-Law.  Roy.  8vo. 
1897.  1'-  12». 

'*  We  have  nothing  but  commendation  for  the  hook." — Solidtors*  Journal, 
"  It  would  be  difficult  to  make  it  more  complete." — Law  Times. 
Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.     Second  Edition.    By  Lewis 
Edmtots,  Esq.,  K.C,  D.Sc,  LL.B.    Imp.  8vo.     1895.     Net28.6d. 
Gordon's  Monopolies  by  Patents  and  tfie  Statutable  Remedies 
available  to  the  Public.    By  J.  W.  Goedon,  Esq.,  Barrister-at- 
Law.     DemySvo.     1897.  18s. 
"Must  take  a  unique  pUice  in  our  legal  literature."— Law  Times. 
Gordon's  Compulsory  Licences  under  the   Patents  Acts,    By 
J.  W.  Goedon,  Esq.,  Barrister-at-Law,  Author  of  "  Monopolies  hy 
Patent."    DemySvo.     1899.  16s. 
*  *  All  standard  Law  Works  ore  kept  in  Stock,  in  law  calf  and  other  bindings. 
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PAT  E  N  TS — continued. 

Johnson's  Patentees'  Manual. — A  Treatise  on  the  Law  and 
Practice  of  Patents  for  Inventions.  Sixth  Edition.  By  Jambs  John- 
son, Esq.,  Barrister-at-Law  ;  and  J.  Hensy  Johmson,  Solicitor  and 
Patent  Agent.    Demy  8vo.     1890.  10s.  6d. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Crown  8vo.     1900.  Ket,  2s.  6d. 

IWorris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
With  Dissertations  and  Copious  Ndtes  on  the  Law  and  Practice.  By 
BoBEBT  MoBBis,  Esq.,  Barrister-at-Law.    Boyal8vo.    1887.     12.68. 

Thompson's  Handbool<  of  Patent  Law  of  all  Countries. — By 
Wm.  p.  Thompson.    Twelfth  Edition.    12mo.    1902.        JV«<,  2s.  6d. 

Thompson's  Handbook  of  British  Patent  Law.  Eleventh  Edition. 
12mo.     1899.  Net,  6d. 

PAWNBROKING.— Attenborough's  Law  of  Pawnbroking,  with 
the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889,  and 
Notes  thereon.  By  Chables  L.  Attenbobouqh,  Esq.,  Barrister- 
at-Law.  Post  8vo.  1897.  Net,  3s. 
PLEADING. — Bullen  and  Leake's  Precedents  of  Pleadings,  with 
Notes  and  Rules  relating  to  Pleading.  Fifth  Edition.  Revised  and 
Adapted  to  the  Present  Practice  in  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice.  By  Thomas  J.  Bullen,  Esq.,  Bandster- 
at-Law,  Cybil  Dodd,  Esq.,  K.C.,  and  C.  W.  Ciifeoed,  Esq.,  Bar- 
rister-at-Law. Demy8vo.  1897.  U.  18s. 

'*  The  standard  work  on  modem  pleading." — Law  Jtmrnal. 

"  A  very  large  number  of  precedents  are  collected  together,  and  the  notes  are 
full  and  clear." — Law  Times. 

"  The  Editors  have  in  every  -way  preserved  the  high  standard  of  the  work, 
and  brought  it  down  to  date  effectively  and" conscientiously.'*— Zaw  MagazinK. 
Odgers'  Principles  of  Procedure,  Pleading  and  Practice  in  Civil 
Actions  in  the  High  Court  of  J ustice,— Fifth  Edition.  By  W. 
Blake  0d3Ees,  LL.D.,  K.C,  Recorder  of  Plymouth,  Author  of  "A 
Digestof  the  Law  of  Libel  and  Slander."  Demy  8 vo.  1903.    lis.  Gd. 

"  The  student  or  practitioner  who  desires  instruction  and  practical  guidance 
in  our  modem  system  of  pleading  cannot  do  bett(^  than  possess  himself  of 
Mr.  Odgers'  book." — Law  Journal. 

"  Includes  a  careful  outline  of  the  procedure  in  an  ordinary  action  at  law. 
This  sketch  will  be  of  the  utmost  value  to  students,  and  ought  to  win  the  ap- 
proval also  of  examining  bodies,  as  it  is  remarkably  free  from  any  adaptability  to 
the  purposes  of  the  mere  crammer." — Literature. 
'   "  An  invaluable  book." — Law  Notes. 

"  Terse,  clear  and  pointed." — Law  Quhrterly  Review. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning.— With 
Chemical  Introductions  and  Notes.  By  G.  Latham  Beowne,  Esq., 
Barrister-at-Law,  and  C.  G.  Stewabt,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &o.     Demy  8vo.     1883.        12s.  6rf. 

POWERS. — Farwell  on  Powers, — A  Concise  Treatise  on  Powers. 
Second  Edition.  By  Geoeob  Pabwell,  Esq.,  Q.C.  (now  a  Justice 
of  the  High  Court),  assisted  by  W.  E.  Sheldon,  Esq.,  Barrister- 
at-Law.    Eoyal  8vo.     1893.  \l.  5s. 

PRINCIPALAND  AGENT.— Wright's  Law  of  Principal  and  Agent. 
By  E.  Blackwood  Weight,  Esq.,  Barrister-at-Law.  Second  Edition. 
DemySvo.     1901.  18s. 

"Clearly  arranged  and  clearly  written."— £iho  Times. 

**  May  with  confidence  be  recommended  to  all  legal  practitionets  as  an  accu- 
rate and  handy  text  book  on  the  subjects  comprised  in  it." — Solicitors'  Journal. 

"  An  excellent  book."—  Law  Quarterly/  Iteview,  April,  1902. 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Law;  A  Synop- 
sis of  all  the  Appeals  decided  by  the  Judicial  Committee  (including 
Indian  Appeals)  from  1876  to  1891.  Together  with  a  precis  of  the 
Cases  from  the  Supreme  Court  of  Canada.  By  Geoege  Wheelee, 
Esq.,  Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.    Eoyal  8vo.     1893.  \l.  lis.  6d. 
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119  &  120,  CHANCERY  LANE,  LONDON,  W-C.  23 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non-Con- 
tentious), (Ireland). — By  Hovabd  A.  Nelson,  Esq.,  Barrister- at- 
Law.    Demy  Svo.     1901.  12«.  6d. 

Powles  and  Oal^ley's  Law  and  Practice  relating  to  Probate  and 
Administration.  By  L.  D.  Powles,  Barrister-at-Law,  and  T.  W. 
H.  Oaklet,  of  the  Probate  Registry.  (Being  a  Third  Edition  of 
"  Browne  on  Probate.*')    Demy  Svo.     1892.  11.  10». 

PROPERTY.— See  also  "  Real  Property." 
Raleigh'sOutlineoftheLawof  Property.— Demy  Svo.  1S90.  7».6<f. 
Strahan's  General  View  of  the  Law  of  Property,- Third  Edition. 
By  J.  A.  Steahan,  assisted  by  J.  Sinolaie  Baxtke,  Esqrs.,  Barris- 
ters-at-Law.    Demy  Svo.     1901.  12».  6d. 

"  Tlie  student  will  not  easily  find  a  better  general  view  of  tbe  law  of  property 
than  that  which  is  contained  in  this  book." — Solicitors*  Journal. 
"  We  know  of  no  better  book  for  the  class-room." — Law  Times. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings.— Second  Edition.  By  Q-eoboe  F.  Chaubebs,  Esq.,  Barrister- 
at-Law.    Demy  Svo.     1S88.  ifet,  2s.  6rf. 

QUARTER  SESSIONS.— te  "  Criminal  Law." 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway, — By  H.  R.  Daelinoton,  Esq., 
Barrister-at-Law.    Demy  Svo.     1S93.  12.  Ss. 

RAILWAYS,— Browne  and  Theobald's  Law  of  Railway  Com- 
panies,— ^Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfotib 
Bbowhe,  Esq.,  one  of  His  Majesty's  Counsel,  and  FsAmc  Balfoub 
Beowne,  Esq.,  Barrister-at-Law.    Royal  Svo.     1899.  21.  2s. 

"  Contains  in  a  very  concise  form  the  whole  law  of  railways." — Tlie  Times. 

"It  is  difficult  to  find  in  this  work  any  subject  in  connectiou  with  railways 
which  is  not  dealt  with." — Law  Times. 

**  Practitioners  who  require  a  comprehensive  treatise  on  railway  law  will  find  it 
indispensable." — Law  Journal. 
Powell's  Relation  of  Property  to  Tube  Railways, — By  Matjeioe 
Powell,  Etq.,  Barrister-at-Law.    Demy  Svo.     1903.        Neils.Gd. 

RATES  AND  RATING,— Castle's  Law  and  Practice  of  Rating,- 
Third  Edition.  By  Edwaed  James  Castle,  Esq.,  one  of  His 
Majesty's  Connsel.    Demy  Svo.     1895.  11.  5s. 

"  A  sure  and  safe  guide." — Law  Magazine, 

**  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Profession  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy."— Law  Times, 
Chambers'  Law  relating  to  Local  Rates;  comprising  the  Statutes 
in  fuU  and  a  Digest  of  718  Cases.  Second  Edition.  By  G.  F. 
Chambees,  Esq.,  Barrister-at-Law.  Royal  Svo.  1889.  10«.  6d. 
Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries.— For  the  use  of 
Colliery  Owners,  Viewers  and  Inspectors.  By  H.  B.  Hans 
Hamilton  and  Ue(M7Baet  A.  Foebbs,  Esqrs.,  Barristers- at-Law. 
Demy  Svo.     1902.  iVe<,  17«.  6cl. 

REAL  PROPERTY.— Carson's  Real  Property  Statutes, comprising, 
among  others,  the  Statutes  relating  to  Prescription,  Limitation  of 
Actions,  Married  Women's  Property,  Payment  of  Debts  out  of  Real 
Estate  Wills,  Judgments,  Conveyancing,  Settled  Land,  Partition, 
Trustees  Being  a  Tenth  Edition  of  Shelford's  Real  Property 
Statutes.'  By  T.  H.  Caeson,  Esq.,  K.C,  and  H.  B.  Bompas,  Esq., 
Barrister-at-Law.    Royal  Svo.     1902.  35*. 

"  Absolutely  indispensable  to  oonveyancmg  and  eqmty  lawyers." 
"  The  labours  of  the  editor  and  assistant-editor  must  have  been  uninense,  and 
the  congratulation-  of  both  branches  of  the  profession  on  the  production  of  such 
a  mrful  work,  so  skilfully  prepared,  are  earned  by  both  editors  and  pubbshere."— 
Law  Notes. 

*  *  All  Standard  Law  WorJcs  are  hept  in  Stock,  in  law  calf  and  other  bindings. 
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REAL  PROPERTY— <!o««MM«rf. 

De  Villier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  8to.     1901.  ,  3«.  6rf. 

Digby's  History  of  the  Law  of  Real  Property,  Fifth  Edition. 
Demy  8vo.     1897.  ,  12«.  6d. 

Lightwood's  Treatise  on  Possession  of  Land  !  with  a  chapter  on 
the  Real  Property  Limitation  Acts,  1833  and  1874. — By  John  M. 
LIGHTWOOD,  EHq.,  Barrister-at-Law.     Demy  8vo.     1894.  15». 

Maolaurin's  Nature  a;id  Evidence  of  Title  to  Realty,  A  His- 
torical Sketch.  By  Eiohaed  C.  MACiiUBiN,  Esq.,  of  Lincoln's  Inn. 
Demy  8vo.     1901.  10s.  Bd. 

Shelford's  Real  Property  Statutes, —  Fif^e  "  Carson." 

Smith's  Real  and  Personal  Property, — A  Compendium  of  the  Law  ' 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
veyancing. Designed  as  a  Second  Book  for  Students,  and  aj9  a 
Digest  of  the  most  useful  learning  for  Practitioners.  Sixth  Edition. 
By  the  Avthos  and  J.  TsusrEAu,  LL.M.,  Barrister-at-Law.  2  vols. 
Demy  8vo.    1884.  21.  2». 

"  A  book  which  he  (the  student]  may  read  over  and  over  again  with  profit  and 
pleasure." — Law  Times. 

"  Will  be  found  of  very  great  service  to  the  practitioner." — Solieitor^  Journal, 
"  A.  really  useful  and  valuable  work  on  our  system  of  Gonveyanciug." — Law 
Students^  Journnl. 

Strahan. —  Vide  "  Property." 

REGISTRATION,— Rogers,— r«<fe"  Elections." 
Fox  and  Smith's  Registration  Cases,    (1886—1895).    Royal  8vo. 

Calf,  net,  11.  10». 

Smith's    (C,    Laoey)    Registration    Cases.     Part   I.   (1895-96). 

Net.  6».  6rf.     Part  II.  (1896),  5s.    Part  III.  (1897),  is.     Part  IV. 

(1898-9),  6s.     Part  V.  (1899-1900),  4s.     Part  VI.  (1900-1901).  4s.  6<?. 

Lawson's  Notes  of  Decisions  under  the  Representation  of  the 

People   Acts  and   the   Registration   Acts, — By  Wm.  Lawson, 

Barrister-at-Law.     DemySvo.     1894.  24s. 

Ditto,  ditto,  for  1894,  1895,  1896  and  1897.         Each  net  is.  6d. 

Ditto,  ditto,  for  1898.  Mt,  7s.  6d. 

Ditto,  ditto,  for  1899.  Net.  is.  6d. 

Ditto,  ditto,  for  1900.  Mt,  is.  6d. 

Ditto,  ditto,  for  1901.  Net,  is.  Gd. 

REQUISITIONS  ON  TITLE,— Dlokins,—  r»ife  "Conveyancing." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution,— The  Statute 
Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chaeles  Joseph  Hawoeth,  Solicitor,  B.A.  (Cantah.),  LL.B. 
(London).    Royal  12mo.     1897.  6s. 

ROMAN  LAW,— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated, with  Notes,  hy  J.  T.  Abdy,  LL.D.,  and  the  late  Bbtan  Waikee, 
M.A.,  LL.D.     Crown  8vo.     1876.  16s. 

Abdy  and  Walker's  Commentaries  of  Gaius  and  Rules  of  U  Ipian. 
With  a  Translation  and  Notes,  by  J.  T.  Abdy,  LL.D.,  late  Regius 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Beyan  Walkee,  M.A.,  LL.D.  New  Edition  by  Bbtah  Waizee. 
Crown  8vo.     1885.  16j. 

Barham's  Students'  Text-Book  of  Roman  Law/. — By  C.  Nicolas 
Baehak,  Esq.,  Barrister  at-Law.  Demy  12mo.  1903.  Net,2ii.6d. 
"  This  little  work,  oonnihting  of  119  rages,  is  a  collection  of  notes,  dearlv  and 
simply  expressed,  upon  the  principal  topics  of  Boman  Law  as  Ihey  are  i-tated  in 
the  Institutes  of  Gaius  and  Justinian.  It  is  neatly  arranged,  and  forms  a 
complete  outtioe  of  the  subject."— Zomi  Notes. 
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ROMAN  Lfi^V^—emtimted. 
Goodwin's  XII.  Tables. — By  Pekdkeiok  Gocmwiir,  LL.D.  London. 
Eoyal  12mo.     1886.  3».  6rf. 

Greene's  Outlines  of  Roman  Law. — Consisting  chiefly  of  an 
Analyse  and  Siumnaiy  of  the  Institutes.  For  the  use  of  Students. 
By  'T.  Whitoombe  Gbbbub,  Barrister-at-law.  Fourth  Edition. 
Foolscap  8to.     1884.  7«.  6d. 

Grueber's  Lex  Aquilia. — The  Koman  Law  of  Damag'e  to  Property: 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (is. -2).  With  an  Litroduotion  to  the  Study  of  the  Corpus 
luris CivHis.  ByEs-wmGEUEBBE, Dr.  Jur.,M.A.  8vo.  1886.  10s.6'rf. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.     1881.  6s. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.—Demy  8vo.     1881.  14s. 

Holland's  Gentills  Alberici,  LCD.,  I.C.P.R.,  de  lure  Belli 
Libri  Tres.^Edidit  T.  E.  Hollaito,  LCD.  SmaU  4to.,  half- 
morocco.  1?.  Is. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  hy 
C.  H.  MoNEO,  M.A.     Crown  8to.     1898.  5s. 

Monro's  Digest  XIX.  2,  Locati  Conducti.  Translated,  with  Notes, 
by  C.  H.  MoNEO,  M.A;     Crown  8vo.     1891.  6s. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MoNEO,  M.A.     Crown  8vo.     1893.  5s. 

Monro's  Digest  XLI.1,  De  Adquirendo  Rerum  Dominio.  Trans- 
lated, with  Notes,  by  0.  H.  Moneo,  M.A.     Crown  8vo.     1900.     5s. 

Moyle's  Imperatoris  Justiniani  Institutlones, — Third  Edition. 
2  vols.    Demy  8vo.     1896.  11.  2s. 

Poste's  Elements  of  Roman  Law. — By  Gaius.  With  a  Translation 
and  Commentary.  Third  Edition.  By  Edwaed  Pobtb,  Esq., 
Barrister-at-Law.    Demy  8vo.     1890.  18s. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taining an  account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.    By  H.  J.  Kobt,  M.A.    Demy  8vo.     1886.     9s. 

Roby's  Justinian's  Digest. — ^Lib.  VII.,  Tit.  I.    De  Usufructu,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Boet,  M.A. 

Demy  8vo.     1884.  9s. 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8vo.  18s. 

Sohm's  Institutes  of  Roman  Law.— Second  Edition.  Demy  Svo. 
1901.  18s. 

Walker's  Selected  Titles  from  Justinian's  Digest. — Annotated  by 

the  late  Betan  Walkee,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  xvn.  i.  Crown  Svo.  1879.  5s. 

Part  III.    De  Oondictionibus.      Digest   xn.   1   and  4 — 7,  and 

Digest  xm.l — 3.     Crown  8vo.     1881.  6s. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  Betan  Walkbe,  M.A.,  LL.D.  Crown 
Svo.    1877.  6«- 

Whewell's  Grotius  de  Jure  Belli  et  Pads,  with  the  Notes  of  Bar- 

beyrac  and  others  ;  accompanied  by  an  abridged  Translation  of  the 

Text,  by  W.  Wheweli,  D.D.     3  vols.    Demy  Svo.     1853.  12s. 

*  *  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  Undines, 
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RULING  CASES.— Campbell's  Ruling  Cases.— Arranged,  An- 
notated, and  Edited  by  Eobbet  Campbbll,  of  Lincoln's  Inn,  Esq., 
Barrister- at-Law,  Advocate  of  the  Sootcli  Bar,  assisted  by  other 
Members  of  the  Bar.  With  American  Notes  by  lEvnra  Bbowite, 
formerly  Editor  of  the  American  Beports,  and  the  Hon.  Leonabs  A. 
Jones,  A.B.,  LL.B.  (Harv.).  Eoyal  8vo.  1894-1902.  Balfvdlim, 
giU-  top.  Complete  in  XXVI.  Volumes.  Price  for  the  set,  net,  261. 
*»*  The  Volumes  sold  separately,  net,  each  11.  5». 

1. — Abandonment— Action, 

II.— Action— Amendment. 

III. — Ancient  Light— Banker. 

iV.-  Bankruptcy— Bill  of  Lading. 

v.— Bill  of  Sale— Conflict  of  Laws. 

VI.— Contract. 

VII. — Conversion — Counsel, 
VIII.— Criminal  Law— Deed. 

IX.— Defamation  —  Dramatic  and 
Musical  Copyright, 

X. — Easement—  Estate. 

XI.— Estoppel-  Execution. 

XII.— Executor— Indemnity. 
XIII. — Infant— Insurance. 


XIV. — Insurance— Interpretation, 
XV. — Judge— Landlord  and  Tenant, 

XVI.— Larceny — Mandate. 

XVII.— Manorial  Right-Mistake, 
XVIII.— Mcrtgage—Negligence, 

XIX. — Negligence— Partnership, 
XX.— Patent. 

XXI.— Payment— Purchase  for  Value 
without  Notice. 

XXII.— Quo  Warranto— Release. 

XXIII.— Relief— Sea. 

XXIV. — Search  Warrant— Telegraph. 

XXV.— Tenant— Wills. 

XXVI. — Table  of  Cases ;  Index. 


THIS  SERIES  FSESENTS- 

The  best  English  Decisions  (in  full), 

Prom  the  earlier  Eeports  to  the  present  time, 

Grouped  under  topics  alphabetically  arranged. 

TfNDBIl  EACH  TOPIC  IS  GIVEN- 

A  '>  Eule  "  of  law  deduced  from  the  cases ; 
The  early  or  "  leading  "  case  (in  fuU) ; 
English  notes  abstracting  collateral  cases ; 
American  notes. 

THE  OBJECT  OE  THE  SERIES  IS- 

To  state  legal  principles  clearly, 

Through  cases  of  accepted  authority. 
With  sufficient  annotation 

To  aid  the  applieation  of  these  principles 
to  any  given  state  of  facts. 

EXTEAOTS  FEOM  PeESS  NoTIOES. 

''A.Oyclopsedia  of  law  ....  mosfc  alily  executed,  learned,  accniate,  .clear, 
conciBe ;  but  perhaps  its  cfhief  merit  is  that  it  unpresses  on  us  what  the  practising 
English  lawyer  is  too  apt  to  forget- that  English  law  really  is  a  body  of  prin- 
ciples."— The  British  Jtevieut, 

"  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the 
most  generally  useful  legal  works  whidi  the  present  century  has  produced." — 
Literature. 

'"  A  perfect  storehouse  of  the  principles  established  and  illustrated  by  our 
caselawandthatof  the  United  States." — Law  Times,  ■ 

"  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflecta  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute, 
for  the  present,  the  high-water  mark  of  the  science  of  book-making." — Sat.  Mev. 

"  A  work  of  unusual  value  and  interest.  .  .  .  Each  leading  case  or  group 
of  cases  is  preceded  by  a  statement  in  bold  type  of  the  rule  which  uiey  are  quoted 
as  establishing.  The  work  is  happy  in  conception,'  and  this  first  volume  shows 
that  it  will  be  adequately  and  successfully  carried  out." — Solicitors^  Journal. 

"The  English  Ruling  Cases  seem  generally  to  have  been  well  and  carefully 
chosen,  and  a  great  amount  of  work  has  been  expended.  .  .  ,  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes."— iaw  Quarterly  Sevieia. 

"  The  Series  has  been  maintained  at  a  high  level  of  excellence," 

The  Times'. 
%*  A  U  liandard  Zaw  Works  are  Tcept  in  Stock,  in  law  calf  and  other  hindingi. 
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SALES,— Blackburn  on  Sales.  A  Treatise  on  the  ESeot  of  the  Con- 
tract of  Sale  on  the  Legal  Bights  of  Property  and  Possession  in 
Goods,  Wares,  and  Merchandise.  By  Lord  BiiAtiKBTJBN.  2nd  Edit. 
By  J.  C.  GrEAHAM,  Esq.,Barrister-at-Law.  BxjyalSvo.  1885.  12.1s. 
"We  have  no  hesitation  in  saying  that  the  work  has  been  edited  with  re- 
markable ability  and  success." — Law  Quarterly  Review. 

SALVAGE. — Kennedy's  Treatise  on  the  Law  of  Civil  Salvage, — By 
WiLrjAMR.  Kennedy,  Esq.,  Q.C.  (now  a  Justice  of  the  High  Court). 
Royal  8vo.    1891.  12*. 

"  The  best  work  on  the  law  of  salvage.  It  is  a  complete  exposition  of  the 
Bnbject,  and  a&  such  is  accurate  and  exhaustive." — Lam  Times. 

SHERIFF  LAW, — Mather's  Compendium  of  Sheriff  and  Execu- 
tion Law.  Second  Edition.  By  Phujf  E.  Matheb, 'Solicitor  and 
Notary,  formerly  Under-Sheriff  of  Newoastle-on-Tyne.  Royal  8vo. 
1903.  \l.  10s. 

"  "We  think  that  this  book  will  be  of  very  great  assistance  to  any  persons  who 
.  may  fill  the  positions  of  high  sheriff  and  under-sheriff  from  this  time  forth.  The 
whole  of  the  legal  profeSsion  will  derive  great  advantage  from  havrag  this 
volume  to  consiUt." — Law  Times. 

"  The  subject  ^^  o^®  ^^  great  practical  importance,  and  this  edition  will  be 
most  valuable  in  the  office  of  sheriffs  and  solicitors." — Lam  Journal. 

SHIPPING  .—Carver,—  Vide  ' '  Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897, — ByREaiNAi,D 
Gr.  Maesden,  Esq.,  Barrister-at-Law,  Author  of  "The  Law  of 
Collisioiis  at  Sea."     Royal  8vo.     1899.  12.10s. 

Pulling's  Merchant  Shipping  Act,  1894,^With  Introduction, 
Notes,  and  Index.  By  Ai,exandeb  Pullino,  Esq.,  Barrister-at- 
Law.    Royal  8vo.     1894.  JVet,  6s. 

Pulling's  Shipping  Cpde;  heing  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60).  With  Introduction,  Notes,  Tables,  Rules, 
Orders,  Forms,  and  a  Full  Index.— By  Axexandee  Puiima,  Esq., 
Barrister-at-Law.    Royal  8vo.     1894.  Net,  7s.  6d. 

Temperley's  Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
0.  60),  With  an  Introduction  ;  Notes,  including  aU  Oases  decided 
under  the  former  enactments  consolidated  in  this  Act ;  a  Comparative 
Table  of  Sections  of  the  Former  and  Present  Acts  ;  an  Appendix  of 
Rules,  Regulations,  Forms,"  etc.,  and  a  Copious  Index.— By  Robeet 
TEMPEEiiEt,  Esq.,  Barrister-at-Law.    Royal  8vo.     1895.  11.  5s. 

"  A  full,  complete,  and  most  satisfactory  work."— iam  Quarterly  Beaiew. 

"A  monument  of  well-directed  industry  and  knowledge  fflreoted  to  the 
elucidation  of  the  most  comprehensive  and  complicated  Act."— iaw  Jownal. 

SLAN  DERi — Odgers, —  Vide  "  Libel  and  Slander." 

SOLICITORS. — Cordery's    Law    relating   to    Solicitors    of  the 
Supreme  Court  of  Judicature,    With  an  Appendix  of  Statutes 
and  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Right  to  Admieaion  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Precedents.    Third  Edition.    By 
A.  CoEDBET,  Esq.,  Barrister-at-Law.    Demy  8vo.     1899.         1/.  1*. 
'"  The  leading  authority  on  the  law  relating  to  solicitors." — Law  Journal. 
"  A  complete  compendium  of  the  law." — Law  Times, 
"  Thoroughly  up  to  date  in  every  respect."— iaw  Quarterly  Review. 

Turner, Vide  "Conveyancing"  and  "Vendors  and  Purchasers." 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts,  By  the  Right  Hon.  Sir  EdwaedFet. 
Fourth  Edition.    By  W.  D.  Rawxins,  Esc[.,  K.C.    Royal  8vo. 

1903.  1^-  1^*' 

"  The  leading  authority  on  its  subject."— iaw!  Journal. 

*  *  All  standard  Zaw  Works  are  kept  w  Stock,  in  law  calf  and  other  bindings. 
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STAMP  LAWS,— Highmore's  Stamp  Laws.— Being  the  Stamp  Acts 
of  1891  :  mtli  the  Acts  amending  and  extending  the  same,  in- 
eludtog  the  Finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Nathaijiei. 
Joseph  Hiqhmoeb,  Assistant- Solicitor  of  the  Inland  Revenue.  Demy 
8vo.    1902.  10s.  6d. 

"  The  recognized  work  on  the  subject." — Law  Quarterly  Seview,  Jan.,  1903. 
"  Mr.  Hi^bmoie  has  incorporated  in  the  new  edition  of  this  work  the  legislation 
of  the  last  three  years,  so  far  as  it  affects  the  Stamp  Ijaws,  including  the  Pinance 
Act^l902.    He  has  revised  the  text,  added  the  new  autbonties,  and  mcreased  the 
notes  upon  departmental  practice,  a  subject  which  he  is  peculiarly  qualified 
to  discuss.    This  edition,  like  the  former  one,  will  he  found  of  the  greatest  use  by 
solicitors,  officers  of  companies,  and  men  of  business." — Law  JournaX,  Dec.  6, 1902. 
"A  veiy  comprehensive  volume,  fulfilling  every  requirement.    .    .    .    The 
various  notes  to  the  sections  of  the  several  Acts  incorporated  in  the  volume  are 
fully  and  accuiately  set  out,  the  points  of  the  decided  cases  clearly  expressed, 
and  the  effect  and  object  of  the  enactment  indicated ;  and  what  must  be  of 
especial  value  to  the  practitioner,  the  practice  at  Somerset  House  with  regard 
to  all  matters  coming  before  that  institution  is  stated." — Justice  of  ike  Peace. 
"  Mr.  Highmore's  '  Stamp  Laws '  leaves  nothing  undone." — The  Civilian. 

STATUTES,  and  vide  "  Acts  of  Parliament." 

Chitty's    Statutes. — ^The   Statutes   of    Practical   Utility,   from  the 

earnest  times  to  1894,  with  Supplemental  Volume  to  1901  inclusive. 

Arranged  in  Alphabetical  and  Chronological  Order;  with  Notes  and 

Indexes.    Fifth  Edition.    By  J.  M.  Lelt,  Esq.,  Bairister-at-Law. 

,        Royal  8vo.    Complete  with  Index.  In  li  Volumes.  1894-1902.  151.  15s. 

The  Supplementary  Volume,  1895  to  1901.    Consolidated 

with  Index.    By  J.  M.  Lelt,  Esq.    May  be  had  separately. 

21.  2«. 
"To  those  who  already  possess  *  Chitty's   Statutes'  this  new  volume  is 
indispensable." — Law  Notes,  June,  1902. 

The  Annual  Supplements,   Separately: — 1896,5s.    1896, 10». 
1897,  5s.    1898,  7s.  6d.   1899,  7s.  6d.   1900,  7s.  6d.  1901,  7s.  6d. 
1902,  7s.  6d. 
■■It  is  a  hook  whic]i  no  public  library  should  be  withont." — 
Spectator, 

■■A  work  of  permanent  value  to  the  practising  lawyer." — Solicitors' 
Jowrnal. 

■■The  profession  will  feel  grateful  both  to  the  editor  and  the 
publishers  of  a  work  which  will  be  found  of  the  highest  value." — 
Law  Journal. 

•  >  A  legal  work  of  the  very  highest  importance.  .  .  .  Few  besides 
lawyers  will,  we  suspect,  realise  the  amount  of  work  which  such  an 
undertaking  involves  to  the  editor,  who  appears  to  have  spared  no 
pains  to  give  a  clear,  orderly,  and  methodical  character  to  the  com- 
pilation."— BaiVy  News. 

■■This  collection  has  fulfilled  a  purpose  of  usefulness  only  to  be 
understood  by  those  who  are  acquainted  with  the  amazing  com- 
plexity of  English  statute  law,  .with  its  bewildering  incoherence 
and  painful  heterogeneity." — PaU  Mall  Gazette. 

■ '  Indispensable  in  the  library  of  every  lawyer." — Saturday  Review. 
"  To  all  concerned  with  the  laws  of  England,  Chitty's  Statutes  of 
Practical  Vtility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolute  necessity." — law  Times. 

■■It  is  apparently  the  belief  of  some  popular  novelists  that 
lawyers  in  their  difficulties  still  uniformly  consult  daily  Coke  upon 
Iiittleton  and  Blackstone.  Those  who  know  better  are  aware  that 
the  lawyer's  Bible  is  the  '  Statutes  of  Practical  Utility '—that  they 
are  his  working  tools,  even  more  than  accredited  text-books  or 
■  authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  ■  Statutes  of  Practical  Utility '  at  his  elbow  on  the 

bench  he  was  apprehensive  of  no  difficulties  which  might  arise." 

The  Times. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  late  calf  and  other  bindings. 
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STATUTE  LAW.— Wilberforce  on  Statute  Law,  The  Prindplea 
■whioli  govern  the  Construction  and  Operation  of  Statutes.  By  B. 
WnaBBFOEOB,  Esq.,  a  Master  of  the  Supreme  Court.     1881.        18». 

SUCCESSION, — Holdsworth  and  Vickers'  Law  of  Succession, 
Testamentary  and  Intestate,    Demy  Svo.     1899.  10a.  6d. 

SUMMARY  CONVICTIONS.— Paley's  Law  knd  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
1848-1884;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
l\inagistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Seventh  Edition.  By  W.  H. 
MiONAiLiEA,  Esq.,  Barrister-at-La-w.    Demy  8vo.     1892.        U.  is. 

TAXPAYERS' GU I  DES,—  F«fe  "House,"  "Lioome,"&  "Land  Tax." 

THEATRES  AND  MUSIC  HALLS.— Geary's  Law  of  Theatres 
and  Music  Halls,  including  Contracts  and  Precedents  of 
Contraots.-^y  W.  N.  M.  Gkabt,  J.P.  With  Historical  Introduc- 
tion. By  James  WiLUiJiB,  Esqrs.,  Barristers-at-Law.  8vo. 
1886.  d<. 

TITLE. — Jackson  and  Gosset. —  F»(fo  "  Investigation  of  Title." 

TORTS, — Addison  on  Torts. — A  Treatise  on  the  Law  of  Torts;  or 
Wrongs  and  their  Kemedies.  Seventh  Edition.  By  Hobacb 
Smra,  Esq.,  Bencher  of  the  Inner  Temple,  Metropolitan  Magis- 
trate, and  A.  P.  Pbbobtai,  Kebp,  Esq.,  Barrister- at-Law.  Royal  8vo. 
1893.  11.  18s. 

"As  an  exhaustive  digest  of  all  the  cases  which  are  likely  to  be  cited  in 
practice  it  stands  without  a  rival." — Law  Journal. 

**  As  now  presented,  this  valuable  treatise  must  prove  highly  acceptable  to 
judges  and  the  profession." — Lato  Times. 

"  An  indispensable  addition  to  every  lawyer'slibrary."— Zuw  Magimne. 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with  Notes.  Edited 
by  W.  E.  Ball,  LL.D.,  Esq.,  Barrister-at-Law,  Author  of  "Prin- 
ciples of  Torts  and  Contracts."    Royal  8vo.     1884.  11.  Is. 

Bigelow's  Elements  of  the  Law  of  Torts, — A  Text-Book  for 
Students.  By  MEiLviLi,E  M.  Bioelqw,  Ph.D.,  Lecturer  in  the  Law 
School  of  the  University  of  Boston,  U.S.  A.  Crown  Svo.  1889.  lOs.Bd. 

Innes'  Principles  of  the  Law  of  Torts.— By  L.  C.  ImiEa,  lately  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  "A  Digest  of 
the  Law  of  Easements."     Demy  Svo.     1891.  10s.  6d. 

"  A  useful  addition  to  any  law  library." — Law  Quarterly  Review. 

Pollock's  Law  of  Torts  s  a  Treatise  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law.  Sixth  Edition. 
By  Sir  rEEDBiacE  Poux>OE,  Bart.,  Bairister-at-Law.  Author  of 
"  Principles  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
&o.    Demy  Svo.     1901.  1^.  5«. 

"  Concise,  logically  arranged,  and  accurate."— iaio  Times. 

"Incomparably  the  best  work  that  has  been  written  on  the  subject." — 
Literature.  .  .     ..      .  .  , 

"  A.  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
*  Contracts.'  Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere 
digest  of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Law  Journal. 

"  The  work  is  one  '  professing  to  select  rather  than  to  collect  authorities,'  but 
the  leading  cases  on  each  branch  of  the  subject  will  be  found  ably  dealt  with. 
A  work  bearing  Mr.  Pollock's  name  requires  no  recommendation.  If  it  did,  we 
could  heartily  recommend  this  able,  thoughtful,  and  valuable  book  ....  as  a 
very  successful  and  instructive  attempt  to  seek  out  and  expound  the  principles 
of  duty  and  liability  underlying  a  branch  of  the  law  in  which  the  Scottish 
and  English  systems  do  not  materially  diSet."— Journal  of  Jurisprudence. 
•  *  All  Standard  Zato  Works  are  kept  in  Stock,  in  law  calf  and  other  iindinfft. 
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TRADE  MARKS.— Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  connected  therewith,  including  a 
chapter  on  Goodwill ;  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereunder; 
with  Forms  and  Precedents ;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lewis  Botd  SEBASTiiisr,  Esq.,  Barrister-at-Law. 
Fourth  Edij;ion.  By  the  Author  and  Hasbt  Baibd  'H.msmsa,  Esq., 
Barrister-at-Law.    Royal  8to.     1899.  IL  10». 

"  StandB  alone  as  an  authority  upon  the  law  of  trade-marks  and  their  regis- 
tration."— Law  JoumtU. 

"  It  is  rarely  we  come  across  a  lawbook  which  embodies  the  results  of  years 
of  careful  inf estigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  st^dard  authority.  This  is  what  can  be 
said  of  Mr.  Sebastian's  hook  "Solicitors^  Journal, 

Sebastian's  Digest  of  Cases  of  Trade "  Mark,  Trade  Name, 
Trade  Secret,  Goodwil  I,  &o.,  decided  in  the  Courts  of  the  United 
.  Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 
ByLEWis Boyd SEBASTiiN, Esq., Barrister-at-Law.  8to.  1'879.  U.  Is. 
**  Will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on  matters 
connected  with  trade  marks." — SaUdtora*  Jtmmdl, 

TRAMWAYS,— Sutton's  Tramway  Acts  of  the  United  Kingdom} 
with  Notes  on  the  Law  and  Practice,  an  Introduction,  including  the 
Proceedings  before  Uie  Committees,  Decisions  of  the  Referees  with 
respect  to  Locus  Standi,  and  a  Summary  of  the  Principles  of  Tramway 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  of  the  Board  of  Trade  relating  to  Tramways,  &c. 
By  Henet  Sutton,  Esq.,  Barrister-at-Law.  Third  Edition,  including 
the  Light  Railways  Acts.  By  Geoboe  S.  RoBEarsoN,  Esq.,  Bar- 
rister-at-Law. [In  preparation.) 

TRANSVAAL.— Jhe  Statute  Law  of  the  Transvaal.  Translated. 
Royal  8to.     1901.  21.  2«. 

TRUSTS  AND  TRUSTEES,— Ellis'  Trustee  Acts,  including  » 
Guide  for  Trustees  to  Investments.  By  Abthtje  Lee  Elus,  Esq., 
Barrister-at-Law.  Sixth  Edition.  By  L.  W.  Btehe,  Esq.,  Barrister- 
at-Law.    Roy.  12mo.     1903.  6«. 

Godefroi's  Law  Relating  to  Trusts  and  Trustees. — Second  Edit. 
By  EJEiiniY  Godefboi,  of  Xiincoln's  Inn,  Esq.,  Barrister-at-Law. 
Royal  8to.     1891.  \l.  12«. 

VENDORS  AND  PURCHASERS.  — Dart's  Vendors  and  Pur- 
chasers, — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Henet  Dabt,  Esq., 
one  of  the  Six  Conveyancing  Counsel  of  the  High  Court  of  Justice, 
Chancery  Division.    Sixth  Edition.    By  the  late  Wimiam  Baeeek, 

Q,.C.,Rl0HAEDBTJBD0NHAlDANE,K.0.,andWlIJtlUllRoBBETSHELDON, 

Esq.,  B&rrister-at-Law.    2  vols.     Royal  8vo.     1888.  Zl.l5s. 

\*  A  new  Edition  under  the  Editorship  of  Benjamin  Lennaed  Cheebt, 
Esq.,  Barrister-at-Law,  is  in  preparation. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, PolioieSf  &.C,  J  with  exhaustive  Footnotes,- Introductory 
Chapters,  and  Appendices. — By  Feedeeiok  Edwabd  Faseee,  Esq., 
Barrister-at-Law.    Royal  8vo.     1902.  16«. 

"  Mr.  Tarrer  has  written  a  rare  thing— a  new  book  which  will  be  of  real  value 
in  a  conveyancer's  library.  .  .  .  We  venture  to  predict  that  this  book  will  be 
popular." — Law  Journal^  June  7, 1902. 

"  The  work,  while  sufficiently  elementary  to  be  of  extreme  use  to  students  and 
young  practitioners,  will  also  be  very  serviceable  to  the  more  experienced.  The 
notes  are  essentially  practical  and  are  evidently  largely  deiived  from  experience, 
and  the  forms  are  adapted  to  recent  decisions.  Mr.  Farrer's  book  strikes  a  new 
vein,  and  deserves— and  will  no  doubt  seoiire- the  support  of  the  profession."— 
Lwm  Times,  May  24, 1902. 

%*  All  Standard  law  Works  are  kept  in  Stock,  m  law  calf  and  other  hmdvngs. 


U9  &  120,  CHANCERY  LANE,  LONDON,  "W.C.      -31 

VENDORS  AND  PURCHASERS— <!on«K«erf. 

Turner's  Dutiesof  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land,— Seooiad  Edition.  By  W.  L.  HAoon,  Esq., 
Barrister-at-Law.    DemySvo.     1893."  10«.  6rf. 

Webster's  Law  Relatingto  Particulars  and  Conditions  of  Sale 
on  a  Sale  of  Land,— With  Appendix  of  Forms.  Second  Edition. 
ByW.F.WKBSTEE,  Esq.,  Barrister-at-Law.  Roy.  8vo.  1896.  1?.  5s. 
"  This  is  the  Second  Edition  of  a  well  3rra.n?ed  and  useful  book,  ai^d  the  use- 
fulness will  not  be  impaired  by  the  fact  that  the  authority  for  eadi  proposition 
and  the  reference  to  such  authority  are  cited  in  the  text  itself  instead  of  being 
rel^ated  to  a  footnote." — Law  Journal, 

Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts. 
Being  a  Supplement  to  above.    Royal  Svo.     1899.  Net,  2s. 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative- 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
DonaiiAS  Owbn,  Esq.,  Barrister-at-Law.  Demy  Svo.  1889.  11.  U, 
Owen's  Maritime  Warfare  and  Merchant  Shippihg, — A  Summary 
of  the  Rights  of  Capture  at  Sea.  By  DouOLis  Owen,  Esq.,  Bar- 
rister-at-Law.    Demy  Svo.     1898.  Ifet,  2s. 

WATER. — Bartley's  Metropolis  Water  Act,  1902,  together  with  the 
Circulars,  Notices  and  Orders  issued  by  the  Local  Government  Board 
and  the  Court  of  Arbitration  in  relation  thereto.  By  DouatAS  0. 
Baetlet,  Esq.,  Barrister-at-Law,  Author  of  "Adulteration  of  Food." 
Royal  12mo.     1903.  6». 

WI-LLS. — Theobald's  Concise  Treatise  on  the  Law  of  Wills. — 
Fifth  Edition.  By  H.  S.  Teeobau),  Esq.,  one  of  His  Majesty's 
CounseL    Royal  Svo.     1900.  11,12s. 

"  Gomptehensive  though  easy  to  use,  and  we  advise  all  conveyancers  to  get  a 
copy  of  it  without  loss  of  time." — Law  Journal. 

**  Of  great  ability  and  value.    It  bears  on  every  page  traces  of  care  and  sound 
judgment." — Solicitors*  Journal, 

*•  The  work  is,  in  our  opinion,  an  excellent  one,  and  o€  very  great  value,  not- 
only  as  a  work  of  reference,  but  also  for  those  who  can  afford  to  give  special  time  to 
the  study  of  the  subject  with  which  it  deals." — Law  Student^s  Journal. 
Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Precedents 
of  Wills,  with  Litroduction,  Notes,  and  an  Appendix  of  Statutes. 
By  OHAiums  Wkavbe,  B.A.    Post  Svo.     1882.  5s. 

WINDING  UP. — Palmer's  Company  Precedents. — For  use  in  rela- 
•tion  to  Companies  subject  to  the  Companies  Acts.  Part  II. 
Wihdinq-Up  Foems  and  Peactioe.  Arranged  as  follows: — Com- 
pulsory Winding-Up,  Voluntary  Winding- IJp,  Winding-XJp  under 
Supervision,  Arrangements  and  Compromises,  with  copious  Not^s, 
and  an  Appendix:  of  Acts  and  Rules.  Eighth  Edition.  By  Feanois 
Beatjfoet  Palicbie,  assisted  by  Frank  Evans,  Esqrs.,  Barristers-at- 
Law.    Royal  Svo.     1900.  -  11-  12s. 

*' Palmer's  '  Company  Precedents'  is  the  book  par  excellence  forpraetitioners. 

It  is  needless  to  recommend  Mr.  Palmer's  book  to  the  profession,  for  it 

is 'already  known  and  appreciated.  "Weadvise  those  who  have  any  doubts  to  con- 
sult it,  and  they  will  be  in  agreement  with  us."— ioto  Journal. 

"  Simply  invaluable,  not  only  to  company  lawyers,  but  to  everybody  con- 
nected with  companies."— ^Miwicio!  News. 

WORKMEN'S  COMPENSATION,— Fi*  "Empjoyers'  Liability." 
Robertson  and  Glegg's  Digest  of  Cases  under  the  Worl<men's 
Compensation  Acts.    Royal  Svo.     1902.  Net,  10s. 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relatingto 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' Officers.  With 
an  Introduction.  By  Wahteb  Mubion,  Solicitor  to  the  Board  of 
Trade.    DemySvo.     1S84.  His. 

WRONGS.— Addison,  Ball,  Bigelow,  Pollock.— r«fo  "Torts." 
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PRBPARINQ  FOR  PUBLICATION. 


Briokdale  and  Sheldon's  Land  Transfer  Acts.— By  0.  FoEiBsonE 
BB10KDAI.B,  Registrar  at  the  liond  Registry,  and  W.  R.  Sheldon, 
Esqra.,  Barristers-at-Law.    Second  Edition.  (In preparation.) 

Dart's  Vendors  and  Purchasers,  A  Treatise  on  the  Law  and 
Practice  relating  to  Vendors  and  Purchasers  of  Real  Estate.  Seventh 
Edition.    By  Bbitjamin  L.  Cheeet,  Esq.,  Barrister-at-Law. 

{In  preparation. ) 

Digest  of  Cases,  Overruled,  Approved,  or  otherwise  specially 
considered  in  the  English  Courts  to  the  end  of  1902.  With 
extracts  from  the  Judgments  dealing  with  the  same.  By  W.  A.  G-. 
Woods  and  J.  Ritceib,  Esqrs.,  Barristers-at-Law.  Being  a  new 
edition  of  "  Daxe  and  LEEUAini'B  Digest."  {In  the  press.) 

English  Reports, — A  complete  Re-issue  of  all  the  Decisions  prior  to 
1866  in  about  150  Volumes.  Third  Series.  Chanceiy.  125  Vols,  to 
he  issued  in  about  25  Volumes.  (Vol.  VII.  in  the  press.) 

Macdonell's  Law  of  Master  and  Servant, — Second  Edition.  By  John 
Macdonell,  Esq.,  a  Master  of  the  Supreme  Court,  and  Edwabd  A. 
Mitchell  Ihses,  Esq.,  Barrister- at-Law.  {In  preparation.) 

Pritchard's  Quarter  Sessions, — Second  Edition.  By  V.  Q-eaham 
MiLWAED  and  Joseph  B.  Matthews,  Esqrs.,  Barristers-at-Law. 

{In  preparation.) 

Stroud's  Judicial  Dictionary  of  Words  and  Phrases  Judicially 
Interpreted,  to  which  has  been  added  Statutory  Definitions, 
— Second  Edition.  By  P.  Steoud,  Esq.,  Barrister-at-Law.  In 
3  Vols.    Royal  8vo.  {In  the  press.) 

Sutton's  Tramways  Acts. — ^Third  Edition,  including  the  Light  Rail- 
ways Acts.    By  Geoeob  S.  Robbetbon,  Esq.,  Barrister-at-Law. 

{In  preparation.) 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law, — 
With  Notes.  By  Henet  Waebueton,  Esq.,  Barrister-at-Law. 
[Founded  on  "  Shirley's  Leading  Cases."]    Third  Edition. 

{In  preparation.) 
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Prideaux's  Precedents  in  Conveyancing. — With  Disserta- 
tions on  its  Law  and  Practice.    MgkWinth  Mttion.    By  JOHN  WHITCOMBB  aad 
B.  L.  CHERRY,  Barristers-at-Law.  Two  'Vols:  Soyal  Sm.    1900.  Fried  31. 10s.  eloth. 
"  *  Prideaux '  is  the  best  work  on  Conveyancing." — Law  Journal. 

Hood  &  Challis'  Conveyancing,  Settled  Land  and  Trustee 

Acts,  and  other  recent  Acts  affecting  Conyeyancing.    With  Commentaries.    Sixth 
Edition.  By  PERCY  E.  WHEELER,  assisted  by  J.  I.  STIRLIN  G,  Barristers-at-Law. 
Royal  Sw.    1901.    Price  20«.  eloth. 
"We  are  thoroughly  satisfied -vpitJi  this  new  edition,  and  we  heartily  recommend  it.  .  .  .  We  have 
nothing  but  tmqualiflfed  praise  toaward  to  this  edition.?'— £(zw  Students*  Journal^  December,  1901. 

Pollock's   Principles   of  Contract. — A    Treatise    on    the 

General  Principles  concerning  the  Validity  of  Agreements  in  the  Law  of  England. 
Seventh  Bdition.  Piy  Sir  Jl'EEDERICK  POLLOCK,  Bart.,  Barrister-at-Law. 
Demy  ivo.    1902.    Price  28s.  cloth. 

Pollock's  Law  of  Torts :  A  Treatise  on  the  Principles  of 

Obligations  arising  from  Civil  Wrongs  in  the  Common  Law.  Sixth  Edition.  By  Sir 
FEBrSEEICK  POLLOCK,  Bart.,  Barrister-at-Law.  DemySvo.   1901.    PrieeiSs.cl. 

Pollock's  Digest   of    the   Law  of  Partnership. — Seventh 

Edition.  With  an  Appendix  of  Forms.  By  SiE  FEEDBEICK  POLLOCK,  Bart., 
Barrister-at-Law.    IJemybvo.    1900.    Price  10s.  eloth. 

Wnrtzhurg's  Law  relating  to   Building   Societies,  with 

Appendices  containing  the  Statutes,  Regulations,  Act  of  Sederunt,  Forms  of  Annual 
Account  arid  Statement,  and  Precedents  of  Rules  and  Assurances.     Fourth  Edition. 
By  E.  A.  WXTRTZBURG,  Barrister-at-Law.    DemySvo.     1902.    Price  16s.  cloth. 
"  A  carefully  arranged  and  carefully  writtPn  book." — La/w  Times. 

Chitty's  Statutes,  1895—1901,  Consolidated.— With  Index. 

By  J.  M.  LELY,  Barrister-at-Lav?.  In-  One  Vol.  Soyal  8vo.  1902.  Price  21.  2s.  cloth. 

The    Modern    Lawyer's    Oifice. — Being  suggestions    for 

Improvements  in  the  Organization  of  Law  OfBces,  and  for  the  adoption  of  certain 
American  apjrliances  and  business  methods.  By  a  SoUcitoT  of  the  Supreme  Court. 
Soyal  12mo.    1902.    Price  6s.  eloth. 

Redman's  Law  of  Landlord  and  Tenant. — Including  the 

Practice  in  Ejectment,  with  an  Appendix  containing  the  Agricultural  Holdings  Acts 
and  the  Orders  and  Rules  thereunder  annotated.    Fifth  Edition.    By  JOSEPH  H. 
REDMAN,  Barrister-at-Law.    DemySvo.    1901.    Price  25s.  eloth. 
"  Has  long  been  f  ttmiliar  as  a  concise  and  conveniently  arranged  book  on  Landlord  and  Tenant. .  . . 

There  can  be  no  doubt  as  to  the  painstaking  industry  which  has  been  devoted  to  maldng  the  work 

complete." — Solicitors'  Journal. 

Spencer's  Agricultural  Holdings  (England)  Acts,  1883 — 

1900,  with  Explanatory  Notes  and  General  Forms ;  also  the  Board  of  Agrioiiltnie 
and  County  Court  Rules  and  Forms,  together  with  the  Allotments  and  Cottage 
Gardens  Compensation  for  Crops  Act,  1887. — Second  Edition.  By  AUBREY  J. 
SPENCEE,  Barrister-at-Law.    Demy  Sm.    1901.  Price  Is.  6d.  cloth. 

Freeth's  Estate  Duty. — The  Acts  relating  to  the  Estate 

Duty  and  other  Death  Duties  ;  an  Appendix  containing  the  Rules  regulating  Pro- 
ceei^gB  in  England,  Scotland,  and  Irelajid  in  Appeals  under  the  Acts,  and  a  List  of 
the  Estate  Duty  Forms,  with  copies  of  some  which  are  only  issued  on  special  appli- 
cation. TMra  Edition.  By  EVELYN  FREETH,  Registrar  of  Estate  Duties  for 
Ireland.    J  emy  Svo.    1901.    Price  12s.  6rf.  eloth. 

Strahan's  General  View  of  the  Law  of  Property. — Third 

Edition.  By  J.  A.  STRAHAN,  assisted  by  J.  SINCLAIR  BAXTER,  Barristers- 
at-Law.    Demy  Svo.    1901.    Price  lis.  6d.  cloth, 

Arnould  on  the  Law  of  Marine  Insurance. — Seventh  Edit. 

By  EDWARD  LOUIS  DE  HART  and  R.  I.  SIMEY,  Barristers-at-Law.  Two 
Vole.    Royal  Svo.    1901.    Price  31.  3s.  cloth. 

Brooke's  Treatise  on  the  Office  and  Practice  of  a  Notary 

of  England.— With  a  full  Collection  of  Precedents.  Sixth  Edition.  By  JAMES 
CRANSTOUN,  Barrister-at-Law.    Demy  8vo.     1901.    Price  25s.  eloth. 

Wright's  Law  of   Principal  and  Agent. — Second  Edition. 

By  E.   BLACKWOOD   WEIGHT,  Barrister-at-Law.     Demy  Svo.      1901.     Price 
f  18».  cloth.  <« 

*^*  A  Catalogue  of  JHew  Law  IVcrks  gratis  on  amplication. 
(      3     ) 


STEVIJNS  AND  SONS,  LIMITED,  119  &  120,  CHANCERY  LANE,  LONDON. 


THE  ENGLISH  REPORTS 

WITHIN  THE  REACH  OF  ALL. 


Complete  RB=ISSUB  of  ALL  THE  DECISIONS 
prior  to  1866  in  about  150  volumes. 

'T^HE  objects  of  this  great  saheme  of  complete  re-issue  of  all  tlie 
English.  Eeports  up  to  the  commencement  of  the  Law  Eeports 
in  1866  are  now  well  known,  and  the  House  of  Lords  Series  in 
11  Volumes,  and  the  Privy  Council  Series  in  9  Volumes  are  now 
ready.  The*  Chancery  Series,  to  be  completed  in  about  25  Volumes, 
is  in  course  of  pubKcation. 

The  Cases  are  noted  with  references  to  later  decisions  in  which 
a  particular  case  may  have  been  overruled,  or  distinguished,  and 
a  reference  to  the-  titles  of  the  digests  in  which  similar  cases  wiU 
■be  found. 

Consultative  CommittiBe : 

The  Eight  Hon.  The  Eab,l  of  Halsbuby,  Lord  Chancellor ; 

The  Eight  Hon.  LdfeD  AiiVEESTONE,  G.C.M.G-., 

Lord  Chief  Justice  of  England ; 
The  Eight  Hon.  Sib  Eichaed  Hsirar  Collests,  Master  of  the  EoUs ; 

The  Hon.  Sib  Eobebt  Samxtel  "Weight,  a  Justice  of  the  High  Court ; 

Sir  E.  B.  PiBTLAY,  K.C.,  M.P.,  Attorney- General. 


Vm-  The  first  Series,  HOUSE  OF  LORDS,  58  vols., 
complete  in  11  vols,  royal  8vo.  (uniform  with  the  LaAV 
Reports),  noMV  ready.     Price,  half  bound,  net  £22. 

The  second  Series,  the  PRIVY  COUNCIL,  43  vols., 
complete  in  9  vols.,  now  ready.  Price,  half  bound, 
net  £13  :  lOs. 

The  third  Series,  CHANCERY,  125  vols.,  com- 
plete in  about  25  vols.  Price  per  volume,  half  bound, 
net  30s.     In  course  of  publication, 

***  Volume  I.  now  ready,  contains  Caey,  Choyoe  Cases  m  Chanceey, 
ToTHttii,  Dickens  (2  vols.),  Eepoets  in  Chancery,  Nelson,  and 
Equity  Cases  Abkidsbd,  Vol.  I. 

Full  particulars  sent  on  application  to 

STEVENS  &  SONS,  Limited, 
119  &  120,  Chancery  Lane,  London. 

*jf*  A  large  stock  of  Second-hand  Law  Eeports  and  Text-books  on  Sale.  ■• 
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